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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
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Hon. GEO. H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. CLARENCB HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massacliusetts Boston, Mass. 

Hon. EDGAR ALiDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. ï. 
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Hon. CHARLES E. HUGHES, Circuit Justice Waslilngton, D. C. 
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Hon. HENRY WADE ROGERS, Circuit Judge' New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. VAN VBCHTEN VEEDER, District Judge, E. D. New York Brooklyn, N. Y, 
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Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 
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Hon. JOHN B. McPHERSON, Circuit Judge Philadelpbia, Pa. 
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Hon. JOHN RELLSTAB. District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey= .Elizabeth, N. J. 
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» Appolnted September 28, 1913. » Dled October 29, 1913. 
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Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia CllailesUou, W. Va. 
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Hon, HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Aia 

Hon. WM, B. SIIEri'AHD, District Judge, N. D, Florlda Peusaiola, Ela. 

Hon,'RHyDON M. CALL, District Juage, S. D. Florida ...Jacksonvilie, Fia. 
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liOmSVILLE & N. R. CO. v. WESTERN TJKION TELEGRAPH CO. 
(Circui*- Court of Appeals, Sixth Circuit. July 22, 1913.) 
No. 2,456. 

1. Appeal and Erbob (§ 954*) — Review^Order Gkakting Preliminaby In- 

junction. 

As a gênerai rule, an appellate court will not reverse an order granting 
or refusing a preliminary Injunetion, unless it appears that in malùng the 
order the légal discrétion vested in the court was iniproperly exercised ; 
but it will reverse an order granting an injunetion where tliere appears 
any insuperable objection in point of jurisdiction or merits to the main- 
tenance of tlie suit, and may in such case dismiss the blU, slnce there 
can be no room for the exercise of discrétion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3818- 
3821; Dec. Dig. § 954.*] 

2. IxjuNCTiON (§ 38*) — Tempobaey Injunction — Gboukds — Pkeventiîjg In- 

terférence wiTH Telegbaph Lines. 

A telegraph company is a public service corporation, and where such 
a company has been operating its Unes, formlng an extensive System, 
over the right of way of a railroad company under a contract which has 
expired by limitation, a court of equity has power In a proper case, in 
the public interest, to enjoin the railroad company from interfering with 
such opération pending proceedings instituted by the telegraph company 
under state statutes to condemn right of way for its Unes over the prop- 
erty of the railroad company. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 86-90; Dec. 
Dig. § 38.*] 

3. Courts (§ 266*) — Jurisdiction — Teeeitobial Limitation — Nature of Suit. 

Complainant, a telegraph company, for years operated Unes over the 
right of wav of defendanfs railroad, exteiidiiig thrôugh Kentucky and 
other States 'as a part of its gênerai systeni covering the entire country, 
under a contract with défendant. ïhe terni expired, and, the parties 
having failed to agrée on a renewal of the contract, comi)lainaut served 
notice of its termina tion. Complainant having instituted proceedings, un- 
der the laws of the several states through which the road passed, to con 
denm right of way for Its lines over the right of way of défendant therein. 
défendant forbade complainant to use the pôles and wires on the railroad 
property after a date flxed, announcing its intention to appropriate them 



♦iTftv other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date. & RepT Indexe» 
£&( 11'. -1 
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Itseîf îf they were not removed. Héld, that a fédéral court In Kentacky, 
In whlch State défendant was Incorporated, had jurisdlctlon to enjoin it 
from Interfering with the opération of complainant's Unes, not only in 
that State, but in the others, pending the détermination of said several 
proceedlngs; the suit not being of a local character, but one affiecting 
complainant's entire System, and also rights of the public, and défendant 
being personally before the court. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 806-808; Dec. Dig. 
I 266.*] 

4. Jury (§ 19*) — Condemnation Pboceedings bt Telegeaph Company — 
Validity of Stattjte. 

Ky. St. § 4679a, authorizlng telegraph companies, domestic or foreign, 
to condemn right of way for their Unes along and upon the right of way 
of any railroad, and prescribing the procédure therefor, is not in viola- 
tion of the State Constitution, in that It provides for a jury of 12 in 
the county court to lîx the compensation to be paid, whereas section 248 
of the Constitution provides that "in civil and misdemeanor cases in 
courts inferior to the circuit courts a jury shall consist of six persons," 
since the condemnation proceeding is a spécial proceeding, and not neces- 
sarily to be classed with ordinary civil cases, and sinee an appeal is given 
from the county court to the circuit court. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. §§ 104-133; Dec. Dig. 
§ 19.*J 

6. Commerce (§ 8*) — Telegeaph Companies — Validity of State Statutes — 
Eminent Domain. 

A State statute, granting the right of eminent domain to telegraph 
companies with respect to railroad rights of vcay, is not Inconsistent with 
any législation of Congress, nor invalid as an attempted régulation of 
Interstate commerce as applied to Interstate Unes of railroad. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 5; Dec. Dig. 
§8.*] 

6. Eminent Domain (§ 10*) — Fokeign Cobpoeations — Chaetee Powebs — Con- 

STEUCTiON or Statute. 

The Western Union Telegraph Company is Incorporated under the tele- 
graph statute of New York of 1848, whlch by amendment in 1862 au- 
thorized any company organlzed thereunder to build or acquire Unes ad- 
ditlonal to those described in its certificate of organization, either within 
or without the state, but required it in such case to file with the Sec- 
retary of State within one year thereafter a certificate describing such 
Unes. Held, that such requirement was a condition subséquent, and did 
not prevent the company from acquiring new Unes in other states, or 
from condemning right of way therefor, if authorized by the laws of such 
states; that its f allure to flie the required certificate within the time 
flxed did not affect its right to continue to malntain and operate such 
Unes In the absence of any action by the state of New York, whlch alone 
could enforce the requirement and could waive It. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. |§ 35-48; 
Dec. Dig. § 10.*] 

7. iNJtJNCTiON (§ 153*) — Peeliminaby Injunction — Conditions on iSBANTiNO. 

Where complainant had been operating Its telegraph Unes over the right 
of way of défendant railroad company for 25 years under a contract 
whlch did not provide for the payment of rental, bnt for the rendition 
of mutual services between the parties, an Injunction granted after the 
termination of the contract, restraining défendant from interfering with 
the opération of complainant's Unes pending suits by complainant to con- 
demn right of way for the same, and whlch required "both parties to 
malntain the présent status," was not subject to objection as being im- 
■ • 

•For other cases see same topic & | numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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provident or inéquitable because It dld net require complainant to pay a 
money rental. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. |§ 338, 339 ; Dec. 
Dig. § 153.*] 

8. Injunction (§ 157*) — Preliminabt Injunction — Scope. 

Complainant, a New York corporation, obtained a temporary Injunction 
from a fédéral court in Kentucky restraining défendant railroad Com- 
pany from interfering with the opération of complainant's telegraph Unes, 
whleh constltuted a unitary System over Its right of way in that and 
other States pending proceedings in such several states to condemn right 
of way therefor. Held, that the order was not réversible as an abuse of 
discrétion because in two of such states, states where foreign telegraph 
companiea could not exercise the right of eminent domain, local com- 
panies were organized which took over complainant's Unes in such states 
and instituted the condenmation proceedings; the right of such com- 
panies to maintain the same being a matter for détermination by the local 
courts In the proceedings themselves. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 340, 342; Dec. 
Dig. § 157.*] 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky; Walter Evans, Judge. 

Suit in equity by the Western Union Telegraph Company against 
the Louisville & Nashville Railroad Company. From an order grant 
ing a temporary injunction défendant appeals. Affirmed. 

For opinion below, see 201 Fed. 946. 

Thls is an appeal under section 129 of the Judlcial Code (Act March 3, 1911, 
c. 231, 36 Stat. 1134 [U. S. Comp. St. Supp. 1911, p. 194]) from an order re 
fusing to dissolve an injunction. The facts requiring présent statement are 
thèse : 

On June 18, 1884, the parties to thls suit, whom we shall call respectively 
the railroad company and the telegraph company, entered into contract 
whereby the telegraph company was given, durlng the term of the contract, 
the exclusive right of way for the construction and use of commercial tele- 
graph Unes along the railway Unes then or thereafter owned, leased, con- 
troUed, or operated by the railroad company. The latter was given a consid- 
érable amount of free telegraph service, and detailed provision was made for 
certain interchanges of services and facilities of the two companies in connec- 
tion with the opération of the railroad and telegraph business, respectively. 
Tb« contract was to continue in force until July 1, 1909, and thereafter until 
tbe expiration of one year after the giving of written notice by either of the 
parties of its élection to terminale the contract. For about two years fol- 
io wing July, 1909, negotiations were had between the two companies respect- 
ing their future relations. The railroad company being unwilling to make 
any material modification of the existlng contract, the telegraph company gave 
written notice of the termination of the same at the expiration of one year 
from the dellvery of the notice, which bas been treated as August 17, 1911. 
Thereafter the telegraph company made a proposition, looking to its acquire- 
ment of a permanent right of way, at a rental much smaller than the rail- 
way company regards as at ail adéquate, and on December 21, 1911, instituted 
proceedings in the county court of JefCerson county, Ky., to expropriate the 
right to maintain its pôles, wires, and other apparatus upon the right of way 
of the railroad company wlthin the state of Kentucky. The railroad company 
opposed the condemnation proceeding, and denied the constitutionality of the 
statute under which it was taken. The county court held the statute constl- 
tutlonal, whereupon the railroad company instituted suit in the circuit court 
for JefCerson county, to prohibit the county court from trying the condemna- 
tion proceeding. The telegraph company thereupon dismissed its proceeding 
In the county court, and brought its condemnation suit in the court below on 

*For other cases see same topic & S nvmssu io Dec. & Am. Digs. 1907 to date, & Rep'r Indexw 
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July 9, 1912. On Angust 5th following, the railroad company gave wrltten 
notice to the telegrapb company, requiring the latter to commence, immo- 
diately after August 17, 1012 (being the date of the termination of the coii- 
tract under the telegraph company's notice), to remove from the rallroad 
right of way and preniises ail the pôles, wires, batteries, instruments, appli- 
ances, and other flxtures comprising the telegraph Une, and to complète such 
removal previous to December 1, 1912. The telegraph company was further 
notifled that in default of its compliance with snch requirement of removal 
previous to the prescribed date, the railroad comp.any would take possession 
of, appropriate, and use, after that date, ail the telegraph company's pôles, 
cross-arms, wires, batteries, instruments, appliances, and other flxtures re- 
maining at that time on the railroad company's light of way or premises, iu 
ail the States affected by the contract, and would hold or otherwise dispose of 
the same as its own property, and refuse to longer permit the telegraph com- 
pany to use the same for any purpose. 

The railroad company further gave notice that It would be compelled to 
make use of the telegraph company's pôles and wires for telegraph business in 
condueting the railroad's business until after the removal of the telegraph 
company's Unes, becaiise of the inabillty of the railroad company meanwhile 
to erect its own telegraph or téléphone lines. Jleanwhile, the telegraph com- 
pany had instituted condenuiation ]iroceedings in the states of Tennessee, Ala- 
bania, Georgia, Mississippi, Louisiana, and Florida, for similar condenniatiou 
of the rights of way along the railroad company's Unes in those states; and 
the Western Union Telegraph Company of Illinois and the Western Union 
Telegraph Compiuiy of Indiana had iustltuted proceedings for similar con- 
demnation of rights of way In Illinois and Indiana, respectlvely, whieh pro- 
ceedings were to inure to the beneflt of the telegraph company. On Oetober 
14, 1912, whieh was a little over two months after the glving by the railroad 
company of the notice to remove last referred to, the telegraph company filed 
its bill in this cause. Injunction was asked for the purpose of giving oppor- 
tunity of testlng complalnant's légal rights of condenuiation. A temporary in- 
junction was granted, and after the fillng of answer, a motion to dissolve the 
injunction was made, from whose déniai tins appeal is taken. 

Helm Bruce and H. L. Stone, both of Louisville, Ky., for appel- 
lant. 

Richards & Harris and Humphrey, Middleton & Humphrey, ail of 
Louisville, Ky. (Rush Taggart and George H. Pearsons, both of New 
York City, of counsel), for appellee. 

Before WARRINGTON, KNAPPEN and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge (after stating the facts as above). [1] 
The gênerai rule by -whieh this court should be governed in reviewing 
orders relating to injunction, temporary or interlocutory, is that the 
order -will not be disturbed unless it appears that the court below bas 
exercised its discrétion upon a whoUy wrong compréhension of the 
facts or law of the case ; or, otherwise stated, that the légal discrétion 
vested in the court to grant or withhold the order was improperly ex- 
ercised. Interurban Ry. & T. Co. v. Westinsjhouse Elec. & Mfg. Co.^ 
186 Fed. 166, 170, 108 C. C. A. 298, and cases there cited; City of 
Shelbyville v. Glover, 184 Fed. 234, 238, 106 C. C. A._ 376, and cases 
cited. If, however, there appears any insuperable objection in point 
of jurisdiction or mérita to the maintenance of the suit, the court 
should at least reverse the order for injunction (Bissell Carpet-Sweeper 
Co. V. Goshen Sweeper Co., 72 Fed. 545, 550, 19 C. C. A. 25 ; Mayor, 
etc., of Knoxville v. Af rica, 77 Fed. 501, 505, 23 C. C. A. 252 ; City 
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A Shelbyville v. Glover, supra, at page 238), and may properly dis- 
miss the bill o£ complaint (Mast, Foos & Co. v. Stover Mfg. Co., 177 
U. S. 485, 495. 20 Sup. Ct. 708. 44 L. Ed. 856: Harriman v. Xorthern 
Securities Co.. 197 U. S. 244. 286. 25 Sup. Ct. 493, 49 L. Ed. 739 ; 
U. S. Fidelity Co. v. Brav, 225 U. S. 205, 214, 32 Sup. Ct. 620, 56 L. 
Ed. 1055 ; City & County of Denver v. New York Trust Co., 229 
U. S. 123, 33 Sup. Ct. 657, 57 L. Ed. 1101, decided by the Suprême 
Court May 26, 1913). In such case there could be no room for the 
exercise of discrétion in granting or refusing to dissolve the injunc- 
tion. 

[2] By section 3964, Rev. Stat. United States (U. S. Comp. St. 1901, 
p. 2707), ail railroads in opération are made post roads. By the act of 
July 24, 1866 (14 Stat. 221, c. 230; Rev. Stat. § 5263, and following 
[U. S. Comp. St. 1901, p. 3579]), telegraph companies are given the 
right to construct and operate their lines along and over post roads. 
But it has been held that this latter statute does not confer the power 
of eminent domain. Western Union Tel. Co. v. Pennsylvania R. R. 
Co., 195 U. S. 540, 560, 25 Sup. Ct. 133, 49 L. Ed. 312, 1 Ann. Cas. 
517. The telegraph company is, however, a public service corpora- 
tion. Its activities are of public, and not merely of private, concern. 
When the bill in this cause was filed, it was operating, over the railway 
lines in question, an important part of its telegraph System, which ex- 
tends over the entire United States, and has important foreign con- 
nections. It serves not only private customers, but the state and na- 
tional governments and their représentatives. Àny interruption of the 
service of the telegraph company may well resuit in an interruption 
of public service. 

When the bill was filed the telegraph company was occupying the 
railway company's right of way by virtue of a previous contract there- 
f or ; and, while its right to so occupy under the contract had ceased, 
it was prosecuting in various of the states statutory proceedings for 
the acquirement of interests necessary to the continued occupancy of 
such rights of way. Courts of equity under thèse circumstances hâve 
the power to enjoin interférence by the railroad company with such 
possession by the telegraph company, at least in the jurisdictions in 
which such proceedings are pending, for such reasonable time as may 
be required to prosecute to conclusion the various pending condemna- 
tion proceedings, assuming, of course, the existence of a meritorious 
cause, and further assuming the validity and applicability of state 
statutes authorizing such condemnation. Winslow v. B. & O. Ry. Co., 
188 U. S. 646, 660, 23 Sup. Ct. 443, 47 L. Ed. 635 ; Owensboro, etc., 
Ry. Co. v. Harrison, 94 Ky. 410, 22 S. W. 545. Appellant insists, 
however, that the fédéral court, sitting in Kentucky, has no jurisdic- 
tion over the property involved so far as it lies outside the state of 
Kentucky, and so has no power to enjoin interférence with the tele- 
graph property outside that state; that the Kentucky statute of con- 
demnation invoked by the telegraph company is unconstitutional and 
void, for various reasons ; that appellee has no charter power to con- 
demn the lands in question ; that relief is precluded through lâches, 
Jack oi equity, and estoppel; that the situation with respect to cer- 
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tain of the pending condemnation proceedings is such as to preclude 
injunction in aid thereof ; and that on the merits appellee is without 
standing. 

[3] 1. Had the District Court, sitting in Kentucky, jurisdiction to 
enjoin the threatened acts of interférence in states other than Ken- 
tucky? 

The gênerai rule is well established that where the necessary parties 
are before a court of equity it is immaterial that the subject-matter of 
the controversy, whether real or personal property, is beyond the ter- 
ritorial jurisdiction of the court. In such case the power exists to 
compel the défendant to do ail things necessary, which he could do 
voluntarily, to give fuU eiifect to the decree against him. Courts in 
such cases consider the equities between the parties, and make de- 
crees in personam, according to such equities, en forcing obédience to 
their decrees by means of process against the person. This principle 
has been recognized in numerous cases, among the more prominent 
of which are: Massie v. Watts, 6 Cranch, 149, 3 L. Ed. 181 ; Mul- 
1er V. Dows. 94 U. S. 444, 449, 24 L. Ed. 207 ; Phelps v. McDonald, 
99 U. S. 298, 308, 25 h. Ed. 473 ; Philadelphia Co. v. Stimson, 223 
U. S. 605, 622, 32 Sup. Ct. 340, 56 L. Ed. 570. See, also, Robertson 
V. Howard, 229 U. S. 254, 33 Syp. Ct. 854, 57 L. Ed. 1174, decided 
by the Suprême Court June 10, 1913. In such cases the decree, of 
course, does not operate upon the res, but onlv upon the person of the 
défendant. Fall v. Easton, 215 U. S. 1, 8. 30'Sup. Ct. 3, 54 L. Ed. 65, 
23 L. R. A. (N. S.) 924, 17 Ann. Cas. 853, and following, and cases 
there cited. 

Appellant contends that this principle applies only to cases of fraud, 
trust, and contract, and se is without application hère. It is true that 
Massie v. Watts and Phelps v. McDonald involved charges of fraud, 
and that MuUer v. Dows was an action for the foreclosure of a mort- 
gage upon land in more than one state, and so was based upon con- 
tract. It is also true that in Massie v. Watts the principle was stated 
as applying to cases of "fraud, of trust, or of contract." But we hâve 
found nothing in any of the cases to which our attention has been 
called limiting the jurisdiction to such cases. On the other hand, 
there is no apparent reason for such limitation. Indeed, in Philadel- 
phia Co. V. Stimson, 223 U. S., at page 623, 32 Sup. Ct. 345, 56 L. 
Ed. 570, which was not a case of fraud, contract, or trust, the Su- 
prême Court of the District of Columbia was expressly held, upon a 
bill filed to set aside certain harbor lines in the harbor of Pittsburgh, 
Pa., to hâve jurisdiction to restrain the Secretary of War from caus- 
ing a criminal proceeding to be instituted against complainant because 
ci the réclamation and occupation of its land outside the prescribed 
limits. It was there said : 

"The défendant is withln the district, amenable to the process of the court. 
There is no ground upon which it may be denied jurisdiction to décide whether 
he should be restrained froni continuing his oiipositiou to the complaiuant's 
plan of improvement. Rather should it be said that the case falls within tlie 
gênerai rule sustainlng the jurisdiction of a court of equity which has control 
of the person of the défendant and may compel obédience to its decree. Phelps 
V. McDonald, 99 U. S. 293, 308 [25 L. Ed. 473]." 
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But appellant contends that an action for the threatened interférence 
with appellee's pôles, wires, and equipment is merely local, and so 
could be brought only in a court having jurisdiction over the territory 
in which the injury is committed. But is the threatened interférence 
merely local? x\ssuming for the moment that such interférence with 
the pôles, wires, and equipment would affect only the physical struc- 
tures involved, even then, except so far as the properties threatened 
were real in nature, the action would seem to be transitory. An in- 
terférence by appellant with the pôles would not hâve been a trespass 
upon real property, both because appellant was in possession of the 
right of way, and, even more so, because, the contract having expired, 
together with the easement of support for the pôles, the latter had 
no real estate character. The case before us is not a proceeding in 
rem. Its purpose was to préserve the status que until appellee's rights 
of expropriation can be determined by the state courts. The cases 
principally relied upon by appellant in support of its contention are 
not controUing. For example: In Northern Indiana R. R. Co. v. 
Mich. Central R. R. Ce, 15 How. 233, 14 L. Ed. 674, it was held 
that the United States Circuit Court for the District of Michigan had 
no jurisdiction to restrain the building of a railroad in Indiana in al- 
leged violation of complainant's exclusive right to build and maintain 
a railroad along the route in question. The suit was founded upon 
the alleged exclusive nature of complainant's charter, which allowed 
it to oust the défendant company from its right of way. In denying 
the jurisdiction of the Michigan court the Suprême Court laid stress 
upon the proposition that ejectment could not hâve been maintained 
in the state of Mjchigan, and seemingly by analogy applied the same 
rule to the suit in question. In Mississippi, etc., R. R. Co. v. Ward, 2 
Black, 485, 17 L. Ed. 311, it was held that the United States Court 
for the District of lowa had no jurisdiction with respect to the re- 
moval, as an obstruction to navigation, of so much of a bridge across 
the Mississippi river as was beyond the lowa state Une. But that was 
a suit to abate a nuisance, and was properly characterized in the opin- 
ion as a proceeding in rem. 

The distinction between local and transitory actions is well illus- 
trated in Ellenwood v. Marietta Chair Co., 158 U. S. 105, 15 Sup. Ct. 
771, 39 E. Ed. 913, and Stone v. United States, 167 U. S. 178, 17 
Sup. Ct. 778, 42 L._ Ed. 127. In the former case it was held that a 
court sitting in Ohio had no jurisdiction of a proceeding in trespass 
upon lands situated in another state, although conversion of the tim- 
ber eut was also involved, and for the reason that the principal cause 
of action was the trespass. In the latter case, however, a court sitting 
in Washington was held to hâve jurisdiction of an action for timber 
eut in Idaho, because the conversion of personal property was the 
gravamen of the charge, the Chair Company Case being distinguished 
in the opinion. 

But is it true that the injury by the threatened interférence with ap- 
pellee's possession and use of the telegraph pôles and wires afïects 
only the physical structures involved? If property rights elsewhere 
are directly and immediately affected by such interférence, it would 
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seem clear that the right of action for such further interférence would 
be transitory. This gênerai proposition is fairly illustrated by Miller 
& Lux V. Rickey (C. C.) 127 Fed. 573, affirmed by the Circuit Court 
of Appeals for the Ninth Circuit, 152 Fed. 11, 81 C. C. A. 207. In 
a narrow view, an interférence with appellee's pôles and wires would 
affect the physical structures so interfered with, and so would be to 
that extent a local injury. But in its broader aspect the injury aiïects 
the entire unitary telegraph System of which the pôles and wires in 
the various states constitute merely parts. The threatened act of in- 
terférence in each state was but a part of an announced plan of pre- 
sumably simultaneous interférence with the telegraph System on ap- 
pellant's lines throughout. An interférence in one state would destroy 
the through communication now existing. The injury is thus not 
alone to the physical structures where locally situated, nor alone to 
appellee, but extends to and afïects directly the interests of the public, 
not only in each of the states in which the telegraph lines in question 
are located, but elsewhere and generally. The injunction bill avoided 
a multiplicity of suits, and the défendant was before the court and 
subject to its processes and orders. The court did not, in our opin- 
ion, lack jurisdiction to enjoin it from interfering by its action with 
the existing status, pending the détermination of appellee's right to 
acquire a permanent interest in the use of the railroad's right of way, 
from the mère fact that the physical structures threatened with in- 
terférence were located in states beyond the territorial jurisdiction of 
the court. We are unable to see that section 57 of the Judicial Code 
évidences a congressional intent to forbid the exercise of jurisdiction 
of the nature we are considering. That section relates tO' proceedings 
in rem. The jurisdiction hère in question must be sustained, if at ail, 
upon the ground that the court is acting upon the person of the de- 
fendant. 

[4] 2. The validity of the Kentucky condcmnation staUite. 

By section 4679a of the Kentucky statutes, telegraph companies, 
chartered or incorporated by the laws of Kentucky or of any other 
state, are given the right, upon making just compensation as provided 
by statute — 

"to consti'uct, malntaln and operate telegraph lines ♦ * * on, along anil 
upon the right of way and structures of any i-ailroad in tliis state." 

Subsection 3 provides for condemnation proceedings in the county 
court, and by subsection 4 a jury of 12 is provided for the assessment 
of damages and compensation. Subsection 7 provides for the entry 
of judgment upon the verdict of the jury, and by subsection 8 each 
party is given the right of appeal to the Court of Appeals of the state. 
Section 242 of the Constitution of Kentucky forbids the General As- 
sembly to deprive any person of an appeal from a preliminary assess- 
ment of damages, and provides that upon such appeal "the amount of 
damages shall, in ail cases, be determined by a jury according to the 
course of the common law." Such jury obviously must be composed 
of 12 persons. Capital Traction Co. v. Hof, 174 U. S. 1. 13, 19 Sun. 
Ct. 580, 43 L. Ed. 873 ; Wendling v. Commonwealth, 143 Ky. 587, 
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137 S. W. 205. Section 248 of the Constitution of Kentucky provides 

that: 

"In civil and mlsdemeanor cases, in courts inferior to the Circuit Courts, a 
jury sliall consist of six persous." 

It is arguecl that although the condemnation statute provides for a 
jury of 12, it is unconstitutional because such jury is provided in a 
court which can constitutionally, "in civil and misdemeanor cases," 
hâve a jury of but six persons. 

The rule is too well settled to require référence to authority that a 
statute may not be declared unconstitutional unless its unconstitution- 
ality is clear. The statute in question was passed 15 years ago. A 
case involving its machinery has been before the Court of Appeals of 
the State (Postal Telegraph Cable Co. v. Patton, 153 Ky. 187, 154 S. 
W. 1073); the question of constitutionality not having been raised, 
so far as appears f rom the reported décision. The statute has been held 
constitutional by the judge of the District Court in this case, as well 
as by the judge of the county court in the condemnation proceeding 
involved hère, although the point now under considération is not men- 
tioned in the opinion of the county judge, and the opinion of the dis- 
trict judge is not in the record. We are not impressed that the stat- 
ute is unconstitutional by reason of the objection we are considering. 
An assessment preliminary to the jury's award does not seem to be 
constitutionally necessary ; and, if the trial in the county court is a 
constitutional jury trial, the statute is satisfied. A jury of the consti- 
tutional number is there provided. True, a jury of 12 is by the Con- 
stitution impliedly forbidden to the county court "in civil and mis- 
demeanor cases." The trial on the question of compensation is a suit, 
a controversy, a judicial proceeding, within the fédéral judiciary and 
removal statutes, and is "subject to the ordinary incidents of a civil 
suit" ; and because of this (there being the requisite diversity of cit- 
izenship), this suit was properly brought in the fédéral court. Mad- 
isonville Traction Co. v. St. 15ernard Mining Co., 196 U. S. 239, 244, 
25 Sup. Ct. 251, 49 L. Ed. 462, and foUowing. At the same time, the 
proceeding is one of a spécial nature, not an ordinary "civil" case, as 
the term is usually employed. The county court is a constitutional 
court. The Constitution provides (section 141) that its jurisdiction 
"shall be regulated by gênerai law." It is a court of record. It has 
judicial powers. Presumably it has the power of superintendence over 
the trial and the control of verdict incident to a common-law trial by 
jury, as defined in Capital Traction Co. v. Hof, supra, 174 U. S. at 
page 13, 19 Sup. Ct. 580, 43 L. Ed. 873. That appellant is given for 
the protection of its rights a jury of greater dignity than permitted 
in the ordinary "civil and misdemeanor cases" does not invalidate, 
unless this proceeding clearly belongs in that category ; for the Con- 
stitution does not forbid to the county court a constitutional jury in 
cases other than "civil and misdemeanor cases." The gênerai statute 
prescribing the jurisdiction of county courts confers jurisdiction over 
condemnation proceedings only because embraced in the term "such 
other jurisdiction as may be conferred upon it by law." We are not 
satislied that it is the intent of the Constitution to forbid a constitu- 
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tional jury în a spécial proceeding of this character. But were the 
contrary to be assumed, it is clear that if an appeal is provided from 
a judgment of the county court to the circuit court, with the right 
of trial by constitutional jury, the objection in question is obviated, 
the proceeding in the county court being in such case properly re- 
garded as a prehminary assessment. 

By section 978 of the Kentucky statutes an appeal to the circuit 
court is expressly given "from judgments of the county court in pro- 
ceedings to condemn land for any purpose." In the circuit court a 
constitutional jury can admittedly be had. The provision cited is 
broad enough to embrace proceedings under the telegraph condemna- 
tion act. It was passed, however, in 1893, five years before the adop- 
tion of the act giving telegraph companies the right of eminent do- 
main; and the latter act provides that "ail laws in conflict" with it 
are repealed. It is argued that the gênerai act of 1893 (Laws 1893, c. 
221, § 29) is in conflict with the spécial act of 1898 (Laws 1898, c. 49), 
because the former provides for appeal to the circuit court, while the 
latter makes provision only for an appeal to the Court of Appeals, 
where trial by jury may not be had, and that the former act is thus 
necessarily repealed. Such resuit does not necessarily follow. The 
repealing clause of the later act does not mention the act of 1893. The 
former is repealed, if at ail, bnly because necessarily in conflict with 
the latter. Courts will always construe a législative act so as to give 
it effect as law if it be practicable to do so (Tabor v. Cook, 
15 Mich. 322, 325) ; and the question of repeal is one of législa- 
tive intent. Campau v. Détroit, 14 Mich. 276. We think the act 
of 1898 and the act of 1893 are reasonably susceptible of such con- 
struction as to permit an appeal from the judgment of the county 
court to the circuit court, with the right of review by the Court of 
Appeals of the judgment of the latter court. Such a construction 
was placed by the Suprême Court of Alabama upon a condemnation 
statute of that state under circumstances not greatly differing from 
those presented hère. Woodward Iron Co. v. Cabaniss, 87 Ala. 328, 
6 South. 300; Postal Telegraph Cable Co. v. Alabama Great South- 
ern Ry. Co., 92 Ala. 331, 9 South. 555. 

By section 8 of the telegraph condemnation statute an appeal by 
the railroad company is not allowed to operate as a supersedeas, pro- 
vided the telegraph company give bond in double the amount of the 
award payable in case the judgment shall be reversed ; while under 
section 242 of the state Constitution municipal and other corporations 
generally, as well as individuals, invested with the right of taking 
private property for public use are required to make compensation 
before the property is taken, injured, or destroyed. This provision 
of section 8 is apparently unconstitutional ; but, in our opinion, it 
does not necessarily affect the validity of the remainder of the act. 
Other objections to the constitutionality of the act are urged. We 
hâve considered them ail, and content ourselves with saying that, in 
our judgment, they do not, so far as available to appellant, render the 
act unconstitutional. 
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[5] Is the Kentucky condemnation statute inz-alid as attempting to 
regulate interstate commerce? 

By virtue of Act June 15, 1866, c. 124, 14 Stat. 66 (Rev. Stat. § 
5258 [U. S. Comp. St. 1901, p. 3565]), and Act June 8, 1872, c. 335, 
17 Stat. 308, 309 (Rev. Stat. § 3964 [U. S. Comp. St. 1901, p. 2707]), 
ail railroads are made government post roads. By Act July 24, 1866, 
c. 230, 14 Stat. 221 (Rev. Stat. §§ 5263-5269 [U. S. Comp. St. 1901, 
pp. 3579, 3580]), telegraph companies are authorized to construct, 
maintain, and operate lines of telegraph on the public domain and 
over and along post roads of the United States, such lines to be so 
constructed and maintained as not to interfère with the ordinary ti"nvel 
on such roads ; provision being made for the transmitting of tele- 
grams both for the public and for the government by railroads having 
telegraph lines. The transmitting of télégraphie communication is 
commerce, and telegraph companies doing interstate business are féd- 
éral instrumentalities of commerce and subject to the jurisdiction of 
Congress under the commerce clause of the Constitution. Pensacola 
Telegraph Co. v. Western Union Telegraph Co., 96 U. S. 1, 8, 24 U. 
Ed. 708, and f ollowing. By the act creating the Commerce Court (Act 
June 18, 1910, c. 309, 36 Stat. 544 [U. S. Comp. St. Supp. 1911, p. 
1288]), the provisions of the commerce act were extended to telegraph 
companies. 

Appellant contends that by the législation referred to Congress has 
occupied the field of régulation with respect to both railroad and tel- 
egraph companies engaged in interstate commerce, and by the tele- 
graph act of 1866 referred to has deliberately withheld from telegraph 
companies the right of eminent domain, and evidenced an intention 
that telegraph companies may construct and operate telegraph lines 
on railroad rights of way only with the consent of the railroad com- 
panies, thus excluding the states from jurisdiction over that subject. 
If Congress has so occupied the field and evidenced such intention, the 
claimed resuit follows. Northern Pacific Ry. Co. v. State of Wash- 
ington, 222 U. S. 370, 32 Sup. Ct. 160, 56 L. Ed. 237; Second Em- 
ployers' Liability Cases, 223 U. S. 1, 32 Sup. Ct. 169, 56 L. Ed. 327, 
38 L. R. A. (N. S.) 44; Adams Express Co. v. Croninger, 226 U. S. 
491, 33 Sup. Ct. 148, 57 L. Ed. 314. But the mère fact that Congress 
has legislated upon the gênerai subject does not exclude state légis- 
lation, unless an intent exclusively to occupy the field is indicated, 
except where the state législation conflicts with the fédéral. See 
Minnesota Rate Cases, 230 U. S. 352, 33 Sup. Ct. 729, 57 L. Ed.1511, 
recently decided by the Suprême Court. The case specially relied up- 
on to support the contention that Congress has denied to telegraph 
companies eminent domain on railroad rights of way is Western Un- 
ion Telegraph Co. v. Pennsylvania R. R. Co., 195 U. S. 540, 25 Sup. 
Ct. 133, 49 L. Ed. 312, 1 Ann. Cas. 517, cited in an earlier part of this 
opinion. That case, in our opinion, lends no support to this conten- 
tion. True, it was there held that the act of 1866 did not confer upon 
telegraph companies the right of eminent domain, or authorize the 
occupation by telegraph companies of the rights of way of railway 
companies without the consent of the latter; and, as there was in that 
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case no state statute which was even claimed to give such right, tlie 
effect of such statute, had there been one, was expressly passed by 
without détermination. There is, however, in our judgment, nothing 
in the opinion cited which even impliedly casts doubt upon the vahd- 
ity of such state législation. On the contrary, certain décisions of the 
inferior fédéral courts sustaining the right of eminent domain under 
state statutes are there cited without disapproval.^ 

In the Pennsylvania case Congress was not declared to hâve occu- 
pied the field of régulation in the respect stated, nor to hâve indicated 
an intention to exclude the exercise of eminent domain under state 
législation. On the contrary, "the fundamental idea and sole purpose" 
of the act of 1866 was held to be "a prohibition of ail state monopo- 
lies," citing and relying upon Pensacola Telegraph Co. v. Western 
Union Telegraph Co., supra. As expressed in Western Union Tele- 
graph Co. v. Richmond, 224 U. S. 160, 169, 32 Sup. Ct. 449, 451 (56 
L. Ed. 710) : 

"It [the act of 18601 made the érection of teletînu'h llne.s free to ail snb- 
niltting to its conditions, as against an atteinj)t b.y a state to excliule theni 
liecause they were foreign corporations, or liecause of its wisli to erect a nio- 
nopoly of its own." 

Not only do we see nothing in the act of 1866 indicating an intention 
by Congress to exclude the power of the states to grant telegraph com- 
panies the right of eminent domain with respect to railroad rights of 
way, but we think such statutes directly promote the object of the 
fédéral statute as declared in the Pennsylvania and Richmond cases, 
and that it was the intention of Congress to leave to the states the 
question of granting or withholding the right of eminent domain. 

[B] 3. Has appellee charter poivcr to condemn the lands in ques- 
tion? 

Appellee was incorporated under the New York telegraph act 
of 1848 (Laws 1848, c. 265), which provided for such organizations 
for the purpose of owning, constructing, using and maintaining lines 
of electric telegraph wholly within or partly beyond the limits of the 
state. Previous to 1862, according to its articles of incorporation, its 
line (so far as concerns the lines under considération hère) extended 
only from Cincinnati, through Covington, Georgetown and Frankfort 
to Uouisville, with a branch to Lexington. In 1862 (Laws 1862, c. 
425) the telegraph statute was so amended as to authorize any tele- 
graph Company incorporated under it to own, construct, use, and 
maintain any line or lines of electric telegraph not described in the 
original certificate of organization, whether wholly within or wholly 
or partly beyond the limits of the state of New York, upon the terms 
and conditions and subject to the liabilities prescribed in the original 
act, so far as applicable. In case of such construction, ownership, use, 
or maintenance of lines not described in the original certificate of or- 
ganization, the Company was required, within one year after such 

1 Postal Tele. Cable Co. ot Idaho v. Oregon Short Line R. Co. (C C.) 104 Fed, 623; s. c. 
(C C. A. 9th Cir.) 111 Ped. 842, 49 C C A. 6U3; Postal Tele. Cable Co. ot Montana v. 
Oregon Short Line R. Co. (C. C.) 114 Fed. 787; Postal Tele. Cable Co. v. Southern Ry. 
Co. (C. C.) 89 Fed. 190. 
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construction or acquirement of ownership, to file in the office of the 
Secretary of State of New York a certificate to be executed and 
acknowledged by at least two-thirds of the directors of the corpora- 
tion, describing the gênerai route of the line, and designating the ex- 
trême points connected thereby. No certificate covering the route in 
question seems to hâve been filed, and appellant now insists that appel- 
lee is without power to construct and operate the line in question, 
and so cannot take the benefit of the statutes of Kentucky and the 
other States involved, which grant the right of eminent domain for 
purposes of such construction and maintenance, because prohibited 
by the state of New York f rom extending its opérations beyond the 
limits stated in its articles of incorporation. It may be conceded that 
if appellee is prohibited by the laws of New York from owning, con- 
structing, operating, and maintaining the telegraph Unes in question, 
such prohibition would be available as a défense to one whose lands 
are proposed to be taken away without his consent. Case v. Kelly, 
133 U. S. 21, 23, 10 Sup. Ct. 216, 33 L. Ed. 513 ; United States v. 
Northern Pacific R. R. Co., 152 U. S. 284, 300, 14 Sup. Ct. 598, 38 
L. Ed. 443 ; Tulare Irrigation District v. Shepard, 185 U. S. 1, 7, 22 
Sup. Ct. 531, 46 L. Ed. 773; Atkinson v. Marietta & Cincinnati Ry. 
Co., 15 Ohio St. 21. But does this prohibition appear? The failure 
to file the certificate of extended route does not hâve the efïect of de- 
stroying the incorporation of the telegraph company. We may there- 
fore lay out of account such décisions as deny the right of eminent 
domain to a mère de facto corporation. Nor is appellee without 
spécifie authority to extend its lines over the route in question. On 
the contrary, such authority is expressly conferred by the statute of 
appellee's création. The only alleged infirmity is that the extended 
route has not been certified to the New York state authorities, as re- 
quired by the act. But such certification is not made a condition pré- 
cèdent to the right of extension. To the contrary, permission to so 
extend previous to any certification thereof, or of intention to do so, is 
necessarily implied. It follows that if appellee's right to extend its 
lines over the existing routes is to be tested as of the time of its ap- 
plication to condemn for the purpose, a contravening of the New York 
statute could not be claimed, for that statute requires no certification 
until after the construction, etc. If, however, the date of original 
construction and opération of the lines is to be taken, the question then 
is, Has the right to continue such ownership and opération been lost; 
and, if so, how ? The statute does not déclare that the failure to certi- 
fy the extended route within the designated period shall ipso facto 
work forfaiture of the right to continue the ownership and opération 
of such extended lines. Nowhere in the original act, or in the amend- 
ment of 1862, nor in any previous amendment to which our attention 
has been called, is there any provision whatever by way of penalty for 
failing to make such certification. In thèse circumstances, we think 
the applicable rule is that appellee's failure to make the certificate did 
not, ipso facto, terminate appellee's rights; that the state of New 
York alone is concerned with the enforcement of this condition sub- 
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sequent, and may either enforce it or waive it, as it may deem best. 
It follows that it does not lie with appellant to set up appellee's de- 
fault in the respect stated as a défense to the condemnation proceed- 
ings. The following authprities are more or less pertinent tp the snb- 
ject: Matter of New York, etc., Bridge Co. v. Smith, 148 N. Y. 540, 
546, 42 N. E. 1088; Briggs v. Cape Cod Ship Canal, 137 Mass. 71; 
Brown v. Wyandotte, etc., Ry. Co., 68 Ark. 134, 139, 56 S. W. 862, 
and following; Coe v. Gregory, 53 Mich. 19, 18 N. W. 541. 

The line of authorities holding that under the National Banking 
Act the only penalty for violation of certain administrative features of 
the act is forfeiture of the charter, while not strictly in point, bave 
some bearing upon the gênerai principles involved hère. 

[7] 4. Lâches, lack of equity and estoppel. 

Appellee is charged, with respect to the institution and conduct of 
condemnation proceedings, with lâches so gross as to preclude équitable 
relief. But this subject was addressed to the équitable discrétion of 
the District Court. There are pertinent facts and considérations tend- 
ing to support the discrétion which was exercised. Without attempt- 
ing to discuss the arguments pro and con, it is sufficient that we cannot 
say that the District Court exceeded the limits of a proper discrétion 
in failing to give to the considérations urged by appellant the weight 
which it claims for them. 

It is further insisted that the granting and the refusai to dissolve 
the injunction was improvident and inéquitable because appellee was 
not required, as it is contended it should hâve been, to pay appellant at 
stated times a current rental for the use of its right of way pending 
condemnation proceedings. The injunction bond does not secure such 
rental in case the injunction is ultimately sustained; and it is not 
clear that it could be taken into account in an award of compensation 
in the condemnation proceedings. Appellant makes a showing, by 
affidavit, of large rental value of its right of way. It would be in- 
équitable to deprive appellant of the use of its property pending litiga- 
tion without suitable compensation therefor. But the contract under 
which the parties were operating when litigation began did not pro- 
vide a money rental. The considération moving to each party was 
an interchange of service. The injunction expressly requires "both 
parties to maintain the présent status," and we infer from the opinion 
that the court understood that appellant was actually having the use 
of appellee's telegraph plant during the pendency of suit, not only 
pôles and wires, but "apparatus and structures" ; and appellee's brief 
asserts that this use includes instruments, batteries, and terminal and 
city wires. Judge Evans laid stress upon his belief "that the défend- 
ant itself will be well-nigh as much benefited by the injunction as will 
be the complainant," adding: "Indeed, it is difficult to see how either 
side could get along without it if active and hostile litigation should 
continue." If this understanding of the facts is correct, we cannot 
say that the district judge exceeded a proper discrétion in failing to 
require payment of money rental. If, however, appellee has failed, or 
shall hereafter fail, in readiness and willingness to give appellant such 
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service, appellant should hâve the right to dissolution of the injunction, 
unless upon payment of reasonable compensation pending the same. 

[8] 5. Condemnation proceedings in particular cases. 

It is conceded that foreign telegraph companies bave not the right 
of eminent domain under the laws of Illinois and Indiana. In those 
States, shortly before the institution of this suit, condemnation pro- 
ceedings were begun by the Western Union Telegraph Company of 
Illinois and the Western Union Telegraph Company of Indiana, re- 
spectively; those companies being respectively organized under the 
laws of Illinois and Indiana. The record tends to show, and we as- 
sume, that thèse two corporations are merely subsidiaries of, and 
owned and controlled by, appellee, and were organized for the pur- 
pose of condemning the rights of way over appellant's road in those 
States, and under an arrangement whereby appellee's pôles and wires 
are to be turned over to the local corporations on their acquiring the 
rights of way sought to be condemned. The condemnation proceed- 
ings are characterized as fraudulent and coUusive, and such as should 
not be countenanced by this court. A similar question was presented 
to the Court of Appeals for the Ninth Circuit in Oregon Short Line 
R. R. Co. V. Postal Telegraph Cable Co. of Idaho, 111 Fed. 842, 49 
C. C. A. 663, which was a direct review of a condemnation proceeding 
under the statutes of Idaho, which statutes did not give the right of 
eminent domain to foreign corporations. It was there held that when 
the condemnor showed that it was a corporation de facto of the state, 
the further right to contest its authority to condemn land or prosecute 
the objects of its organization belongs to the state alone. The same 
question was presented to the Suprême Court of Utah, likewise on 
direct review of condemnation proceedings, and the same holding 
made. Postal Telegraph Cable Co. of Utah v. Oregon Short Line R. 
R. Co., 23 Utah, 474, 480, 65 Pac. 735, 90 Am. St. Rep. 705, and fol- 
lowing. A contrary holding in a case of attempted condemnation by a 
railroad company was made in Nebraska, whose laws, however,- do not 
allow a foreign railway corporation to either acquire or hold a right 
of way except on becoming a corporation of that state. Koenig v. 
C, B. & Q. R. Co., 27 Neb. 699, 703, 43 N. W. 423. Assuming that 
only a de jure corporation can lawfully exercise the power of emi- 
nent domain, we are not prepared to hold that the Western Union 
Telegraph Companies of Illinois and Indiana are not de jure corpora- 
tions. It does not appear that they hâve not fully complied vidth ail 
the requirements of the statutes of Illinois and Indiana, respectively, 
and are not fully authorized to do business within those states. The 
fact that in Illinois the local company has as yet no employés is not 
controlling. The domestic corporations are presumably subject to 
the control and supervision of the respective states of their création. 
We are cited to no décision of the highest court of either Illinois or 
Indiana which would deny the right of the local companies to con- 
demn under the facts stated, nor to any statute forbidding a foreign 
telegraph company to own rights of way and other property in those 
states. In the absence of such décisions or statutes, and without at- 
tempting to décide whether the right of the local corporations to con- 
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demn can be raised by appellant in the condemnatîon proceedîngs, or 
whether the assertion of that question belongs to the respective states 
alone, it seems clear that we would net be jiistified in overturning the 
exercise of discrétion by the court below in preserving the existing 
status until the détermination of the condemnation proceedings in the 
State courts, notwithstanding the dismissa! by the trial courts of pro- 
ceedings in those states. We are not impressed that the criticised ar- 
rangements between appehee and the IlHnois and Indiana companies 
are in violation of section 3 of the fédéral act of July 24, 1866, as 
defeating the reserved right of the United States to purchase appel- 
lee's lines in Illinois and Indiana at an appraised value ; for what- 
ever rights appellee or the local companies bave would seem subject to 
the act. 

Among appellant's lines affected by the injunction are — 

"a Une * » * froin Cinciiiiifiti, Oliio, throusli the state of Kentucky, 
* * * also a Une * * • from St. Louis, Mo., runnlng theuce soutlieast 
to Evansville, lud.," etc. 

It appears that there are three miles of Cincinnati terminais and 
two miles of terminais in St. Louis. Thèse tvvo^ cities extend to the 
borders of the respective states so covered by the railroad and tele- 
graph lines. The record is said to show that no condemnation pro- 
ceedings bave been taken in either Ohio or Missouri. The motion to 
dissolve the injunction does not mention this point, unless as con- 
tained in the vohuninous pleadings and affidavits filed, to which the 
motion refers as its basis. The point is not referred to in the court's 
opinion on motion to dissolve. Appellant's brief makes no référence 
to its présentation except that référence is made to the fact of the in- 
clusion of the terminais in the temporary injunction, and to the extent 
of thèse terminais as contained in the "statement showing miles of wire 
erected on Western Union pôles on Louisville & Nashville right of 
way in the state of Missouri" and similarly in the state of Ohio. 
Why 'condemnation proceedings were not taken in Ohio and Missouri, 
or whether they are in contemplation, we are not informed by the 
briefs. The statutes of both Ohio and Missouri contain provisions 
for condemnation which on their face seem applicable. Whether the 
injunction is intended to cover thèse terminais is not entirely clear. 
In view of the situation stated, and having in mind the unitary char- 
acter of the telegraph lines, we think we are not called upon to reverse 
the order complained of as to thèse two terminais, pending the déter- 
mination of condemnation proceedings afifecting the great bulk of the 
telegraph mileage. But what we bave said is, oï course, without préj- 
udice to an application to the court below for a modification of the in- 
junction, so far as it may pertain to Ohio and Missouri, provided con- 
demnation proceedings are not brought in those states. 

6. The nierits of the condemnation proceedings. 

In November, 1911 (which was after appehee gave notice of the 
termination of the contract of 1884), appellant amended its charter 
under the Kentucky statute so as to include the franchise of owning, 
constructing, operating, and maintaining telegraph and téléphone lines 
on its railroad rights of way for public commercial business, as well 



LOUISVILLE & N. R. CO. V. WESTERN UNION TELEGRAPH CO. IT 

as for its own railway purposes. It accepted the fédéral act of June 
23, 1879 (21 Stat. 31, c. 35), which provides for the doing of a tele- 
graph business by railroad companies, and has filed affidavits herein 
to the effect that the entire width of the railroad rights of way is nec- 
essary to the proper and safe opération of its railroad, telegraph, télé- 
phone, and signal wires. It also shows by affidavit that after the 
institution of appellee's condemnation proceeding in the Kentucky 
county court, but before the new proceeding was taken in the fédéral 
district court, appellant's officers selected a location for its proposed 
telegraph and téléphone pôles and wires throughout substantially its 
entire railway lines, which is practically and in nearly ail cases the 
précise location occupied by appellee's pôles and wires. It claims the 
absolute right of such preferential location, and that such location 
is necessary to the bénéficiai use and opération of its proposed lines of 
wires. It has, of course, not been able to do anything in the way of 
construction. Other objections on the merits are urged. But we 
tliink ail thèse questions are for the courts in which the varions con- 
demnation proceedings are pending. Many of them involve questions 
of fact which we cannot try out on affidavits, especially on a review 
of this character, involving the due exercise of discrétion by the court 
below. 

The questions of law presented are of course ultimately for the 
courts having jurisdiction of the condemnation proceedings, and we 
could not properly anticipate their décision to the extent of overturn- 
ing the exercise of discrétion by the District Court unless where the 
facts and the law were such as to make this ultimate resuit certain, 
which is not the case hère. It is truc that the Suprême Court of 
Georgia (construing, as we do, the language of the opinion in connec- 
tion with the syllabus prepared by the court) has held that the tele- 
graph company could not condemn lines on both sides of the railway 
tracks, and that it is vested with no préférence in the adoption of loca- 
tion, and that it should be enjoined from condemning a right of way 
selected in good faith by the railway company. See Western & At- 
lantic Ry. Co. v. Western Union Telegraph Co., 138 Ga. 420, 75 S. E. 
471, 42 L. R. A. (N. S.) 225 ; and Louisville & Nashville Ry. Co. v. 
Same Défendant, 138 Ga. 432, 75 S. E. 477, the latter case being con- 
trolied by the rulings in the Western & Atlantic Case. That décision 
must be recognized as the law of Georgia, so far as it pertains to ap- 
pellee's condemnation proceeding pending in that state. But we think 
it requires no modification of the injunction under review, because, 
first, appellee has no lines in Georgia on both sides of the railway 
tracks, and the District Court in the Kentucky condemnation pro- 
ceedings took a différent view of the question under the Kentucky 
statutes ; and, second, the Georgia décision was on error to a final 
decree on the merits, dismissing the railway company's suit to restrain 
the condemnation proceedings; the case being remanded for another 
hearing. The questions of fact involved hâve thus not been decided 
by the Georgia courts adversely to appellee. 

After a careful considération of the case (including certain ob- 
207 F.— 2 
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jections which we think do not require discussion), we are impressed 
that the discrétion vested in the district court, with respect to the in- 
junction complained of, was not improperly exercised. In so saying, 
we are not to be understood as expressing an opinion upon tiie ulti- 
mate merits of tlie controversy between the parties. 
The order appealed from is affirmed with costs. 



STEVEXS V. McCLAUGHRY, Warden of I^nited States Penitentiary. 

(Circuit Court ot Appeals, Elglith Circuit. July 10, 1913.) 

No. 3,879. 

(SyllaMis by the Court.) 

1. Ckiminal Law (§ 984*) — Sentence — Différent Offenses Parts of Same 

AcT — Contemporaneous Labceny and Laeceny and Embezzlement. 

Tlie sentence of a défendant, couvicted under separate counts of an in- 
dictment under section 5469, Revlsed Statutes (U. S. Comp. St. 1901, p. 
3692), of larceny of a mail poucli containing registered letters and of 
letters, and also of larceny of registered letters and embezzlement of 
their contents, committed at tire same tinie and place and as parts of a 
continuous criminal act to separate i)unisliments, is beyond the jurisdic- 
tion of the court and void as to the excess above the maximum punish- 
ment that may be Imposed for a single offense; and, after the défend- 
ant has satisfied such a sentence, he is entitled to his release by habeas 
corpus. 

Separate offenses which are committed at the same time and are parts 
of a continuous criminal act, inspired by the same criminal intent which 
Is an essential élément of each offense, are susceptible of but one punlsh- 
ment. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2504-2509, 
2541; Dec. Dig. § 984.*] 

2. Habeas Cokpus (§ 30*) — Void Judgment — Brroneous Judgment — Punc- 

TION OF WBIT of EREOR. 

The proper fédéral court may release by writ of habeas corpus one who 
is being restrained of his llberty for many years by virtue of the Judg- 
ment of a fédéral court beyond its jurisdiction and therefore void, but 
It may not release one so held by virtue of a judgment which is er- 
roneous but within the jurisdiction of the court which rendered it, and 
hence not void. The writ of habeas corpus is not available to perform 
tlie function of a writ of error where the judgment assailed is not void. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 25; Dec. 
Dig. § 30.*] 

3. Habeas Corpus (§ 27*)— Excess of Judoment Beyond Jurisdiction Void. 

The excess of a judgment beyond the jurisdiction of the court which 
renders it is as void as a judgment vrithout any jurisdiction, and a pris- 
oner held under such excess only is entitled to his release by writ of 
habeas corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 22; Dec. 
Dig. § 27.*] 

4. Habeas Corpus (§ 4*) — Failuee to Secuee Weit of Ersob in Time — Er- 

fect. 

One who is being restrained of his liberty for many years by virtue 
of the judgment of a fédéral court which is beyond its jurisdiction and 
void is not barred from a release therefrom, by writ of habeas corpus, 

•For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by the fact that he might hâve secured such relief by a wrif of error, 
but failed to apply for it until It was too late. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 4; Dec. 
Dig. § 4.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. Pollock, Judge. 

Pétition of Charles A. Stevens, ahas Charles Savage, for a writ of 
habeas corpus, to Robert W. McClaughry, Warden of the United 
States Penitentiary, at Leavenworth, Kan. From an order denying the 
pétition, petitioner appeals. Reversed and remanded, with directions 
to discharge petitioner. 

Turner W. Bell, of Leavenworth, Kan., for appellant. 

Charles S. Briggs, Asst. U. S. Atty., of Topeka, Kan, (H. J. Bone, 
U. S. Atty., and A. M. Harvey, Asst. U. S. Atty., both of Topeka, 
Kan., on the brief), for appellee. 

Before SANBORN and CARI.AND, Circuit Judges, and WIL- 
IvARD, District Judge. 

SANBORN, Circuit Judge. This is an appeal from an order which 
denied the pétition of Charles A. Stevens, alias Charles Savage, for 
a writ of habeas corpus and a release from the United States peniten- 
tiary at Leavenworth, Kan. He was indicted, convicted, and sentenced, 
under the first two counts of an indictment, to imprisonment for five 
years under section 5469 of the Revised Statutes (U. S. Comp. St. 
190L P- 3692), for feloniously taking, stealing, and carrying away on 
June 6, 1908, "from and out of a certain United States mail car lying 
and being upon a side track at the union dépôt transfer station for 
United States mails at Kansas City, Jackson county, Mo., and then 
and there being the duly authorized depository for registered mail 
matter, a certain letter pouch containing registered mail, * * * 
from Los Angeles, Cal., to New York, N. Y., which said pouch con- 
tained large quantities of registered mail matter, from United States 
post office at Los Angeles, Cal., and intended for delivery at United 
States post office at New York City, N. Y.," and 108 letters and 
packages which had been lately deposited in the United States mails 
for mailing and delivery. At the same trial he was convicted and 
sentenced to an imprisonment for five years more, under section 5469 
of the Revised Statutes, under four counts of the same indictment, for 
feloniously taking, stealing, and carrying away on June 6, 1908, "from 
and out of a certain United States mail car lying and being upon a 
side track at the union dépôt transfer station for United States mails 
at Kansas City, Mo., and then and there being a duly authorized de- 
pository for registered letters, certain mail matter," to wit, four regis- 
tered letters numbered 96,419, 96,420, 96,421, and 96,422, and feloni- 
ously embezzling and converting to his own use the contents thereof. 
Each of thèse four letters was thus described in the indictment : 

"A certain letter which had theretofore been deposited in the United States 
post office in Los Angeles, Cal., for mailing and delivery, to wit, registered 

*Fûr other cases see same topic & § nxjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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letter No. 96,410 (or one of the other numbers), of tlie United States post 
office at Los Angeles, Cal., mailed and deposited in sald post office by the 
Farmers' & Mercliants' National Bank of Los Angeles, Cal., and Intended to 
be conveyed by mail and addressed to and intended for the Importers' & 
Traders' National Bank of New York City, N. Y., which said letter then 
and there contained" 

— $12,500 lawful money of the United States. 

[1] The petitioner served his term of five years nnder the fîrst 
two counts of the indictment, and then présentée! his pétition for his 
release on the ground that ail the offenses of which he was convicted 
constituted a single continuing criminal act, inspired by the same 
felonious intent, which was equally essential to each of the offenses 
charged in the indictment, and that the excess of his sentence beyond 
imprisonment for five years, which was the maximum punishment pre- 
scribed by section 5469 for a single offense, was beyond the jurisdic- 
tion of the court which sentenced him, and void, vmder the décision of 
this court in Munson v. McClaughrv, 198 Fed. 72, 75, 76, 117 C. C. A. 
180, 42 h. R. A. (N. S.) 302, the de'cision of the Circuit Court of Ap- 
peals of the Ninth Circuit in Halligan v. Wayne, 179 Fed. 112, 102 
C. C. A. 410, and the opinions in ^Re Snow, 120 U. S. 274, 285, 7 
Sup. Ct. 556, 30 L. Ed. 658; Hans Nielsen, Petitioner, 131 U. S. 176, 
182, 190, 9 Sup. Ct. 672, 33 h. Ed. 118; Kite v. Commonwealth, 11 
Metc. (Mass.) 581, 583; Triplett v. Commonwealth. 84 Ky. 193, 1 S. 
W. 84; Yarborough v. State, 86 Ga. 396, 12 S. E. 650; Common- 
wealth V. Birdsall, 69 Pa. 482, 485, 8 Am. Rep. 283. 

The principle upon which the décisions in thèse cases rests is that 
two or more sépara te offenses which are committed at the same time 
and are parts of a single co'ntinuing criminal act, inspired by the 
same criminal intent which is essential to each offense, are suscep- 
tible to but one punishment. The most familiar illustration of the rule 
is that burglary with intent to commit larceny and larceny committed 
at the same time and as one continued act do not subject the per- 
petrator to two punishments, one for the burglary and another for 
the larceny, because the same criminal intent is indispensable to each, 
and they are each parts of a continuing criminal act. In order to take 
this case out from under this principle, counsel for the government 
argue that section 5469 denounces several separate offenses, two of 
which are: (1) Stealing the mail, or any letter or packet from any 
authorized depository for mail matter; and (2) taking the mail, or 
any letter or packet, which contains an article of value, from any au- 
thorized depository for mail matter, opening and embezzling the con- 
tents thereof ; that the intent to embezzle is not essential to the for- 
mer, but is indispensable to the latter offense; that the two offenses 
are therefore separate. Let ail this be conceded. Nevertheless, in the 
case at bar, the pleader alleged the stealing of the letters in the third, 
fourth, fifth, and sixth counts of the indictment in the same words 
in which he alleged the stealing of the letter pouch and the letters in 
the first and second counts. He averred that the défendant "did un- 
lawfully, and feloniously take, steal, and carry away from and out of 
a certain United States mail car" the letters whose contents he also 
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alleged that the défendant embezzled. Conceding, but not admitting, 
that the United States might hâve charged and upon conviction hâve 
punished the separate ofïense of taking the four registered letters and 
embezzling their contents, its averment in the four counts which treat 
of thèse letters, of the intent to steal them and of their steahng made 
that intent an issue under each count and an essential élément of each 
offense charged, and thus brought this case directly under the rule 
and the authorities cited. In burglary with intent to commit larceny 
and larceny committed at the same tirae the intent to break and enter 
is not essential to the ofïense of larceny, but the intent to steal is in- 
dispensable to each offense. So in the case at hand, the intent to em- 
bezzle is not essential to the offense of stealing a mail pouch and the 
letters, but under this indictment the intent to steal and the stealing 
is made by the pleadings as indispensable an élément of the four of- 
fenses charged in the third, fourth, fifth, and sixth counts of the in- 
dictment as it is of the offenses charged in the first two counts. 

Counsel call attention to the conceded rule that charges of sep- 
arate offenses of the same class may be joined in separate coUnts 
in the same indictment. But this rule and the practice under it does 
not detract from the soundness or effect of the principle that two or 
more separate oft'enses which are committed at the same time and are 
parts of a continuing criminal act inspired by the same indispensable 
felonious intent are susceptible of but one punishment. The two 
offenses in Munson v. McClaughry, 198 Fed. 72, 117 C. C. A. 180, 42 
L. R. A. (N. S.) 302, were charged in separate counts of the same in- 
dictment, and the situation was the same in Halligan v. Wayne, 179 
Fed. 112, 102 C. C. A. 410. 

Finally it is said that the record fails to prove that the stealing 
and carrying away charged in the third, fourth, fifth, and sixth 
counts of the four registered letters, and the conversion of their 
contents, was a part of the same continuing act as the stealing and 
carrying away of the mail pouch and the 108 letters charged in the 
first and second counts. Let us see. The record is that the défend- 
ant was tried and convicted under each of thèse counts ; hence that 
the charges they contain are true. The first count charges that on 
June 6, 1908, the défendant, at Kansas City, Mo., took, stole, and car- 
ried away — 

"from aua ont of a certain United States mail car lylng and belng upon a 
side traclc at the union dépôt transfer station for the United States mails 
at Kansas City, Jacl-ison county, Mo., and then and there belng the duly au- 
thorized deposltory for registered mail nmtter, certain United States mail, 
to wit, a certain letter pouch contalnlng registered mail, the loclc on said 
pouch belng number 2,424, rotary number 311, from Los Angeles, Cal., to Xew 
York, N. Y., which said pouch then and there contalned large quantltles of reg- 
istered mail matter from United States post office at Los Angeles, Cal., and 
iutended for delivery at United States post office at New York City, N. Y." 

Each of the third, fourth, fifth, and sixth counts charged that the 
défendant on June 6, 1908, at the same time that he took the mail 
pouch, at Kansas City, Mo,, at the same place that he took the mail 
pouch, feloniously took, stole, and carried away a registered letter 
"from and out of a certain United States mail car lying and being upon 
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a side traek at the union dépôt transf er station for United States mails 
at Kansas City, Mo.," a mail car at the same place and described in 
the same words as the car from which he took the registered mail 
pouch, "a certain letter which had lately theretofore been deposited 
in the United States post office at Los Angeles, Cal., mailed and 
deposited in said post office by the Farmers' & Merchants' National 
Bank of Los Angeles, Cal., and intended to be conveyed by mail and 
addressed to and intended for the Importers' & Traders' National 
Bank of New York City, N. Y.," such a letter as in the ordinary and 
almost invariable course of business would be in the letter pouch, and 
nowhere else, containing registered mail from Los Angeles, Cal., to 
New York, described in the first count of the indictment. 

[3] The averments in each of the counts of this indictment that the 
six stealings occurred at the same time, at the same place, from a mail 
car described in each of them in the same words, and that the registered 
letters described in the third, fourth, fifth, and sixth counts were such 
as in the usual course of business would hâve been in the mail pouch 
containing registered letters from Los Angeles to New York described 
in the first count, converge upon the mind with such compelling force 
as to leave no doubt that ail thèse stealings were committed at the 
same time, were parts of a single continuons criminal transaction, 
and that they were inspired by the same indispensable felonious in- 
tent. This conclusion is in accord with the décision in the Circuit 
Court of Appeals of the Ninth Circuit in Halligan v. Wayne, 179 Fed. 
112, 102 C. C. A. 410, and with the décision of this court in MVinson 
V. McClaughry, 198 Fed. U, 117 C. C. A. 180, 42 L. R. A. (N. S.) 302, 
where the fact that a count for burglary with intent to commit lar- 
ceny charged the commission of the offense at the same time and place 
as a count for larceny was held sufficient, without more, to satisfy the 
court that the offenses charged were parts of the same continuons act. 
The case at bar, therefore, falls within the rule upon which the déci- 
sions in thèse cases are founded. It rests upon the principle that no 
man shall be twice punished for the same offense, so that when under 
the first two counts of the indictment the district court had sentenced 
the petitioner to the maximum punishment fixed by the law, it had 
exhausted its power, and its second sentence to imprisonment for five 
years more on the third, fourth, fifth, and sixth counts was in excess 
of its jurisdiction and void. The excess of a sentence or judgment 
beyond the jurisdiction of the court which renders it is as void as a 
judgment without any jurisdiction, and a prisoner held under such 
excess may be released by writ of habeas corpus. Ex parte Lange, 
18 Wall. 163, 176, 178, 21 L. Ed. 872; In re Snow, 120 U. S. 274, 285, 
7 Sup. Ct. 556, 30 L. Ed. 658 ; Hans Nielsen, Petitioner, 131 U. S. 
176, 182, 190, 9 Sup. Ct. 672, 33 L. Ed. 118; Mackey v. Miller, 126 
Fed. 161, 163, 62 C. C. A. 139, 141 ; Ex parte Peeke (D. C.) 144 Fed. 
1016; Bigelow v. Forrest, 9 Wall. 339, 19 L. Ed. 696; Foltz v. St. 
Louis & San Francisco Ry. Co., 60 Fed. 316, 320, 8 C. C. A. 635, 639. 

Since this case was argued and submitted, however, the Suprême 
Court bas handed down, on May 26, 1913, its opinion in the Màtter 
of the Pétitions of Spencer, Scholl, and Moyer, 228 U. S. 652, 33 
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Sup. Ct. 709, 57 L. Ed. 1010, who had applied for writs of habeas cor- 
pus to release them from imprisonment under sentences of a state 
court requiring them to pay fines and costs and undergo an imprison- 
ment for an indeterminate period, the minimum of which should be 
18 months and the maximum two years, upon the ground that when 
they committed their crimes the maximum imprisonment which could 
be imposed upon them was two years and the minimum six months, 
and that the amendment which permitted the sentences imposed was 
an ex post facto and unconstitutional law. They had first appealed 
from their sentences to the Superior Court of Pennsylvania where the 
judgments had been affirmed. They had then petitioned the Suprême 
Court of the state for a spécial allocatur to allow an appeal to that 
court from the judgment of the Superior Court. The Suprême Court 
had given the amendment such a construction as rendered it constitu- 
tional and valid, and had denied their pétition. The petitioners had 
not raised the constitutionality of the amendment to the law which 
they sought to challenge in either of the courts of the state, nor had 
Ihey sought a writ of error to the Suprême Court of the state from 
the Suprême Court of the United States. They had, however, ap- 
plied to the United States District Court after their defeats in the 
state courts for writs of habeas corpus, those applications had been 
denied, and they were met in the Suprême Court of the United States 
by the objections that they were too late, and that their claims had 
been adjudicated in the United States District Court. They had paid 
their fines and costs, and their contention was that their sentences of 
imprisonment were void, although it was plain that under any inter- 
prétation of the original statutes and the amendment to them their 
sentences were légal and valid for at least six months of the terms of 
their imprisonment, and they had not served that much of those terms. 
The Suprême Court refused to issue the writ of habeas corpus on the 
ground, among others, that their sentences to imprisonment were not 
void, but were merely erroneous, and that the national courts in the 
exercise of their discrétion may and should, save in exceotional cases 
of which that was not one, refuse to interfère by habeas corpus witb 
the course or final administration by the state courts of the criminal 
justice of their state, and should require the petitioners to présent their 
claims by writs of error, citing Urquhart v. Brown, 205 U. S. 179, 
27 Sup. Ct. 459, 51 L. Ed. 760, which rests on the latter ground, and 
In re Lincoln, 202 U. S. 178, 26 Sup. Ct. 602, 50 L. Ed. 984, which is 
founded on the rule that the Suprême Court may deny the writ in 
petty criminal cases where no writ of error has been sought and no 
appHcation for a writ of habeas corpus has been made to any lower 
court, although the prisoner is restrained under the judgment of a 
fédéral court and there is full jurisdiction to issue the writ. The cir- 
cumstances in Lincoln's Case were thèse: The petitioner had been 
sentenced by the United States District Court to jail for 60 days and 
to pay a fine of $100, for selling liqucr to Indians. His jail sentence 
had expired. Under the law he could either pay the fine, of which he 
was complaining, or be discharged within 90 days from February 19, 
1906, by taking the poor debtor's oath. The Suprême Court declared 
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that the case was practically a moot one, for the décision was filed on 
May 14, 1906, only five days before he could be discharged under the 
poor debtor's oath ; that in Ex parte Mirzan, 119 U. S. 584, 7 Sup. 
Ct. 341, 30 L. Ed. 513, it had dechned to issue a writ of habeas cor- 
pus after a conviction, "holding that it might be issued by the proper 
circuit court, and that application should be made to that court, except 
in cases where there were some spécial circumstances making the im- 
médiate action by this court necessary or expédient," and it declined 
to issue the writ, with the concluding remark that "to permit every 
petty criminal case to be brought directly to this court upon habeas 
corpus, on the ground of an alleged misconception or disregard of our 
décisions, would be a grievous vvaste of our time, which should be de- 
voted to a considération of the more important légal and constitutional 
questions which are constantly arising and calling for our considéra- 
tion." This brief review of Lincoln's Case seenis to demonstrate that 
it is no authority for any claim that a District Court ought not to is- 
sue its writs to relieve a prisoner, like the petitioner hère, who is oth- 
erwise remediless, from an illégal and unconstitutional imprisonment 
for irve years under a void sentence of a fédéral court, because this 
décision rules the practice of the Suprême Court only, and not that 
of the District Court, because it is limited by its facts to a moot and 
a pett}^ criminal case, and a case which involves one's dcprivation of 
his liberty for five years is not petty, and because in the case in hand 
the petitioner applied for his writ to a lower court, to which he was 
directed to apply by the Suprême Court in the Lincoln and Mirzan 
Cases. Moreover, the Suprême Court calls spécial attention in that 
décision to the fact that, even that court had issued the writ and dis- 
charged a prisoner although the claim to his discharge could hâve 
been and was not litigated by writ of error in Matter of Ileff, 197 
U. S. 488, 25 Sup. Ct. 506, 49 L. Ed. 848, and that it would do so in a 
matter involving a question of great significance involving the rights 
of many._ 202 U. S. 178, 183, 26 Sup.'Ct. 602, 50 L. Ed. 984. What 
question is of greater significance, or involves the rights of more per- 
sons, than the right to the constitutional immunity from a second pun- 
ishment for the same offense? Ilans Nielsen, Petitioner, 131 U. S. 
176, 183, 184, 9 Sup. Ct. 672, 33 L. Ed. 118. 

We return to the cases of Spencer and others. The opinion in that 
case sets forth the facts that by writ of error to the Superior Court of 
Pennsylvania and by pétition to the Suprême Court of that state the 
petitioners had challenged the sentence of which they complain, and 
had not in either case raised, as they might bave donc, the issue that 
it was based on an ex post facto law ; that they had applied to the 
United States District Court for a writ of habeas corpus on that 
ground, and their application had been denied ; that their sentence 
was in any event valid for six months of their ternis, and those six 
months had not expired, and after reciting ail thèse facts it reviewed 
the opinion in Ex parte Lange, 18 Wall. 163, 21 L. Ed. 872, where a 
prisoner was relieved of a void sentence by writ of habeas corpus from 
the Suprême Court, and distinguished the cases of Spencer and others 
from that case on the ground that their sentences were erroncous but 
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not void, while the sentence in the Lange Case was void, invoked the 
rule that a writ of habeas corpus may not be used to perform the func- 
tion of a writ of errer, called attention to the fact that the amendment 
to the statute which was claimed to be ex post facto had been so con- 
strued by the Suprême Court of Pennsylvania as to hâve no ex post 
facto effect, and then because the application was too late, coming 
after a décision of a Hke apphcation by the United States District 
Court and after reviews by the state courts, because the statute chal- 
lenged had been construed by the State Suprême Court to be harmless 
and because the sentence assailed was erroneous but not void, it re- 
fused to issue the writ. In the course of the opinion the Suprême 
Court called attention sharply to the fact that the sentences of the 
petitioners were subject to review and modification by the Suprême 
Court of Pennsylvania, and that no application therefor on the ground 
that the amendment to the law was ex post facto had been made to 
that court. This portion of the opinion suggests two questions : Did 
the Suprême Court hold or intend to hold by its décision in thèse 
cases, or in the Lincoln Case, that a United States District Court may 
not and ought not, in any case, to issue a writ of habeas corpus and 
release a person otherwise remediless, who is being restrained of his 
liberty by virtue of a judgment of a fédéral court beyond its juris- 
diction, where he might hâve obtained his release by a writ of error, 
but failed to do so until it was too late, and, if not, does the case in 
hand f ail within the class of cases in which such a writ may and should 
issue? The Circuit Court of Appeals of the Fifth Circuit seems to 
hâve been of the opinion that the first of thèse questions should be 
answered in the affirmative. Moyer v. Anderson, 203 Fed. 881. After 
a careful considération of the purpose and effect of the right to the 
writ of habeas corpus, and of the rules and practice which govern it, 
it has been found difficult for us to reach that conclusion. In défér- 
ence to the profound learning, commanding ability, and long expéri- 
ence of the eminent jurists who occupy the bench in that circuit, and 
to the high authority of that court, it has seemed proper to state the 
reasons which hâve forced us to a différent conclusion. 

The judgment in the case at bar was rendered by a national court, 
and the cogent reasons against interférence by the fédéral courts with 
the administration of justice in the state courts are inapplicable hère. 
Ex parte Royall, 117 U. S. 254, 6 Sup. Ct. 742, 29 L. Ed. 872; In re 
Dowd (C. C.) 133 Fed. 747, 754; In re Lincoln, 202 U. S. 178, 182, 
26 Sup. Ct. 602, 50 L. Ed. 984. While it is a conceded rule that a 
writ of habeas corpus may not be used as a mère writ of error, it has 
been an established principle of our national jurisprudence for many 
years that one restrained of his liberty by virtue of a judgment or 
order of a court which that court had no jurisdiction to make might 
be released by the writ of habeas corpus, whether such a release could 
bave been secured by writ of error or not. Ex parte Lange, 18 Wall. 
163, 169, 173, 21 L. Ed. 872; Ex parte Heff, 197 U. S. 488, 508, 509, 
25 Sup. Ct. 506. 49 L. Ed. 848 ; Ex parte Bridges, 4 Fed. Cas. 98, 
104; Ex parte Wilson, 114 U. S. 417, 422, 429, 5 Sup. Ct. 935, 29 
L. Ed. 89 ; In re Snow, 120 U. S. 274. 285, 7 Sup. Ct. 556, 30 L. Ed. 
658; Ex parte Bain, 121 U. S. 1, 13, 14, 7 Sup. Ct. 781, 30 L. Ed. 
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849; Hans Nielsen, Petitioner, 131 U. S. 176, 182, 190, 9 Sup. Ct. 
672, 33 L. Ed. 118. The cases of Spencer and others questioned a 
judgment of a state court imposing a sentence of imprisonment for 
an indeterminate period the minimum of which should be 18 months 
and the maximum two years, on the ground that there was no law, 
except an ex post facto law, which authorized an imprisonment for 
more than six months. The netitioners had not served six months. 
The judgments under which they were restrained were not void be- 
cause the court had jurisdiction to sentence them for six months. 
Mbreover, their validity depended upon the construction of statutes 
of the state which its courts on writs of error had construed against 
them, so that the judgment challenged was an erroneous and not a 
void judgment, and the writ of habeas corpus was not available under 
the rule of Hans Nielsen, Petitioner, 131 U. S. 176, 183, 184, 9 Sup. 
Ct. 672, 33 L. Ed. 118. 

On the other hand, the case at bar is one in which the trial court 
had jurisdiction to sentence the petitioner, for ail the offenses with 
which he was charged to an imorisonment for five years and no long^er. 
It imposed that sentence, thereby exhausting its power to sentence him^ 
to imprisonment, and then without jurisdiction sentenced him to an 
imprisonment for another five years. The second sentence alone is 
challenged ; no part of it is vaHd ; he did not seek to reverse it by writ 
of error, and his time to apply for such a writ has expired. Is he 
barred from ail relief? In Ex parte Lange, 18 Wall. 163, 169, 173 
[21 L. Ed. 872], the petitioner had been tried, convicted, and sentenced 
for an offense for which he was liable to the alternative punishment 
of fine or imprisonment. The court imposed both. He paid the fine,, 
and made application to the same court by writ of habeas corpus for 
release on the ground that he was then entitled to a discharge. The 
circuit court set aside its judgment and sentenced him to imprison- 
ment only. H^e then applied to the Suprême Court by writ of habeas 
corpus for his release. Mr. Justice Miller delivered the opinion of 
the court and, among other things, he said: 

"If there is anything settled in tlie jurisprudence of England and America, 
It is that no man can lie twice lawfully punlshed for the sanie offense. And 
though there hâve been nice questions in the application of this nile to cases 
in which the act charged was such as to corne within the définition of more 
than one statutory offense, or to brlug the party within the jurisdiction of 
more than one court, there has never been any doubt of its entire and com- 
plète protection of the party when a second punishment is proposed in the 
same court, on the same facts, for the same statutory offense. * * • But 
it has been said that, conceding ail this, the judgment under which the 
prisoner is now held Is erroneous, but not void ; and as this court, cannot 
review that judgnieut for error, it can discharge the prisoner only whea 
it is void. But we do not concède the major promise in this argument. A 
judgment may be erroneous and not void, and it may be erroneous because 
it is void. The distinctions between void and merely voidable judgments 
are very nice, and they may fall under the one class or the other as they 
are regarded for différent purposes. We are of opinion tliat when the pris- 
oner, as in this case, by reason of a valid judgment, had fuUy suffered one 
of the alternative punishments to which alone tlie law subjected him, the 
power of the court to punlsh further was gone; that the principle we hâve 
discussed then interposed its shield, and forbid that he should be punished 
again for that offense. The record of the court's proceediugs, at the moment 
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the second sentence was rendered, showed that in that very case, and for 
that very offense, the prisoner had fuUy performed, completed, and endured 
one of the alternative punishnients which the law prescribed for that offense, 
and had sufCered flve days' imprisonment on account of the other. It thus 
showed the court that Its power to punish for that offense was at an end. 
Unless the whole doctrine of our system of jurisprudence, both of the Con- 
stitution and the common law, for the protection of Personal rlghts in that 
regard, are a nuUity, the authority of the court to punish the prisoner was 
gone. The power was exhausted; its further exercise was prohlbited. It 
was error, but it was error because the power to render any further judg- 
ment did not exist." 

And the court discharged the prisoner. 

In re Bridges, 4 Fed. Cas. 98, 105, No. 1862, the petitioner had been 
tried, convicted, and sentenced for perjury by a state court without 
jurisdiction of the subject-matter. He prayed a writ of habeas corpus 
and a discharge. Mr. Justice Bradley said : 

"It is contended, however, that where a défendant bas been regularly in- 
dicted, tried, and convicted in a state court, hls only remedy is to carry the 
Judgiuent to the court of last resort, and thence by writ of error to the Su- 
prême Court of the United States, and that it is too late for a habeas cor- 
pus to issue from a fédéral court in such a case. Tliis mlght be so if the 
proceedlug in the state court were merely erroueous ; but where it Is void 
for want of jurisdiction, habeas corpus will lie. and may be issued by any 
court or judge invested with supervisory jurisdiction in sucli case." 

In Ex parte Wilson, 114 U. S. 417, 422, 429, S Sup. Ct. 935, 29 L. 
Ed. 89, a prisoner, convicted and sentenced to imprisonment at hard 
labor on a trial upon an information, sought release by writ of habeas 
corpus because he had never been indicted or presented by the grand 
jury, and the Suprême Court granted his release although the ques- 
tion raised by the pétition had not been urged at the trial. 

In Ex parte Bain, 121 U. S. 1, 13, 14, 7 Sup. Ct. 781, 30 L._ Ed. 
'849, the prisoner had been tried, convicted, anà sentenced to imprison- 
ment on an indictment which the court had amended before the trial. 
He prayed a writ of habeas corpus and a discharge. The Suprême 
Court held that the trial court lost its power to try him by the amend- 
ment and discharged him. 

In re Snow, 120 U. S. 274, 285, 7 Sup. Ct. 556, 30 L. Ed. 658, sec- 
tion 3 of the Acts of Congress of March 22, 1882, c. 47, 22 Stat. 31, 
provided that if any maie person in a territory of the United States 
should cohabit with more than one woman, he should, on conviction 
thereof, be punished by a fine of not more than $300, or by imprison- 
ment for not more than six months, or by both said punishments. On 
December 5, 1885, three indictments were found against Snow, the 
first for continuously living and cohabiting with seven women named 
as his wives, between December 31, 1882, and December 31, 1883, the 
second for continuously claiming, living and cohabiting with the same 
women as his wives between January 1, 1884, and December 1, 1884, 
and the third for continuously living and cohabiting with the same 
women between the fiirst day of January, 1885, and the first day of 
December, 1885. There was a separate trial and conviction on each 
indictment. After the verdicts had been rendered, the court sen- 
tenced Snow on the same day to pay a fine of $300 and to imprisoti- 



28 207 FEDICRAL EKFOETEK 

ment for six months on each indictment. After serving six montlis 
and paying a fine of $300 Snow prayed the trial court for a writ of 
habeas corpus and a release froni further imprisonment, on the ground 
that the offenses charged in ail the indictments constituted a single 
continuous offense, that the court had been without jurisdiction to 
impose more than one punishment therefor, and that the sentences 
on the second and third indictments were void. The district court 
denied the application, and the petitioner appealed to the Suprême 
Court. That court sustained the claim of the petitioner, held that the 
acts charged in the three indictments constitued one continuous crim- 
inal act, and said: 

"Not only liad tlie court whicli tricd them no jurisdiction to inflict a punisli- 
ment in respect of more than o]ie of tlie convictions, but, as the want of 
jui'isdictlon appears on the face of tUe judgnient, the objection may he talœn 
on haheas corpus, wlien tlie sentence on more tlum one of tlie convictions 
is sought to lie enforced" 
— reversed the court below and ordered the issue of the writ. 

In Hans Nielsen, Petitioner, 131 U. S. 176, 182, 190, 9 Sup. Ct. 
672, 674 (33 L. Ed. 118), another case with parallel facts is reported. 
To the objection that the validity of the second sentence could not be 
assailed by writ of habeas corpus, Mr. Justice Bradley replied : 

"It is firmly established that if the court wliicli renders a judgnieiit has 
not jurisdiction to render it, eitlier because the proceedings, or the law un- 
der w'hieli they are talven, are uiiconstitutional, or for any other reason, the 
judgnient is void and may be questioued coUaterally, and a défendant who is 
imprisoned under and by virtue of it luay be discharged from custody on lia- 
beas corpus. * * * It was laid down bv tliis court In re Uoy, 127 U. 
S. 731, 758 [8 Sup. Ct. 1203, 1272, 32 L. Ed. ^274], that the power of Congress 
to pass a statute unde',' which a prisoner is held in custody may be inijuired 
into under a writ of habeas corpus as affecting the jurisdiction of the court 
which ordered his imprisonment; and the court, speaking by Mr. Justice 
Miller, adds: 'And if their want of power appears on the face of the record 
of his condemnation, whether in the indictment or elsevvhere, the court 
which has authority to issue the writ is bound to release him.' * * * jt 
is difficult to see wliy a conviction and punisliment under an unconstitutional 
law is more violative of a person's constitutioual riglits than an unconstitu- 
tional conviction and punisliment under a valid law. In the first case, it 
is true, the court has no authority to take cogniznuce of the case ; but, in 
the other, it lias no authority to render judgnient against tlie défendant. 
This was the case in Ex parte Lange, where the court had authority to iiear 
and détermine the case, but we held that it had no authority to give the 
judgnient it did. It was the sanie in the case of Snow : The court had au- 
thority over the case, but we held that It had uo authority to give judgnient 
against the prisoner. He was protected by a constitutioual provision, secur- 
ing to him a fundamental riglit. It was not a case of inere error in law, 
but a case of denying to a i)erson a constitutioual right. And wbere sucli a 
case appears on the record, the party is entitled to be discharged from im- 
prisonment." 

[2] And hère is the true distinction between the cases in which the 
writ of habeas corpus may and those in which it may not issue. If 
the judgment or sentence challenged is without the jurisdiction of the 
court and void, the writ may issue. If it is erroneous, but within the 
jurisdiction of the court which rendered it, the writ may not issue. 
The parallel between the cases of Snow and Nielsen and the case at 
bar is complète, and unless the décision in the case of Spencer and 
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others has overruled the cases vvhich hâve just been reviewed, and 
departed from the fundamental principles they sustain and the prac- 
tice under them which has prevailed for years in In re Mayfield, 141 
U. S. 107, 116, 11 Sup. Ct 939, 35 L. Ed. 635; In re Ladd (C. C.) 
74 Fed. 31, 42; In re Waite (D. C.) 81 Fed. 359, 362, 372; Mackey 
V. Miller, 126 Fed. 161, 163, 62 C. C. A. 139; Ex parte Peeke (D. C.) 
144 Fed. 1016 — there would seem to be no doubt of the power or duty 
of the court to issue the writ in the case in hand. We are not per- 
suaded that it has overruled them, departed from the rules they main- 
tain, or decided that every one restrained of his liberty by a void judg- 
ment vvhich he might hâve challenged by a writ of errer, is barred of 
relief by means of the writ of habeas corpus. It has not expressly 
declared that those décisions are wrong, or that the principles on which 
they rest are erroneous, and they are too fîrmly established to be over- 
thrown by silence. On the other hand, it has carefully distinguished 
the leading case, the Lange Case, from those in which its opinion was 
delivered, and to hold that one who is being deprived of his liberty 
for a long term of years by virtue of a sentence beyond the jurisdic- 
tion of the court which rendered it has deprived himself of his right 
to relief by writ of habeas corpus because through ignorance, poverty, 
or neglect he failed to challenge that judgment by writ of error until 
it was too late is to rob the writ of the very purpose of its existence, 
the purpose to afïord speedy and inexpensive relief from unlawful 
imprisonment to those otherwise remediless. To us it is incredible 
that the Suprême Court ever intended to décide, to take the striking 
illustrations of Mr. Justice Miller in Ex parte Lange, 18 Wall, at page 
176, 21 L. Ed. 872, that one who should be sentenced by a justice of 
the peace having jurisdiction to fine for a misdemeanor, or by a court 
of gênerai jurisdiction on an indictment for a libel, to imprisonment 
and death, who through ignorance or neglect should fail to appeal or 
procure a writ of error within the prescribed time, would be barred of 
relief by the writ of habeas corpus. It is a writ of right. The acts 
of Congress déclare that the court to which the application for it is 
made "shall forthwith award a writ of habeas corpus, unless it ap- 
pears from the pétition itself that the party is not entitled thereto," 
and "shall proceed in a summary way to détermine the facts of the 
case, * * * ^^(\ thereupon to dispose of the party as law and 
justice require." Revised Statutes, §§ 755, 761. The petitioner is. 
being restrained of his liberty for five years by a judgment of a féd- 
éral court which was beyond its jurisdiction and void. 

[4] And our conclusion is that one who is being restrained of his 
liberty for many years by virtue of the judgment of a fédéral court 
which is beyond its jurisdiction and void may, and should, be relieved 
from that restraint Isy the proper fédéral court by means of the writ 
of habeas corpus, and that he is not barred from such relief by the 
fact that he might hâve obtained it by a writ of error, but failed to 
do so until it was too late. The case at bar falls under the rule we 
hâve announced and within the class of cases governed by it, and the 
court below should hâve issued the writ and discharged the prisoner. 
The order denying the pétition for the writ of habeas corpus and for 
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the release ol the petitioner from the penitentiary is accordingly re- 
versée!, and the case is remanded to the District Court, with direc- 
tions to discharge the prisoner. 



TAMBLE V. PULLMAN CO. 

(Circuit Court of Appeals, Sixtli Circuit. June 30, 1913.) 

No. 2,338. 

1. Abatement and Revival (§ 57*) — Abatement ob Survival — Action to Ee- 

covEB Taxes Paid^ — Pleadinq. 

Wlien the déclaration in an action against a county trustée in Tennes- 
see to recover taxes paid under protest stated a common-law riglit of ac- 
tion against the défendant Individually to recover ail taxes, both state 
and county, so coUected by hini, It also included a statutory cause of ac- 
tion to recover the state taxes under Shannon's Code Tenn. § 1061, and 
on the withdrawal of any elaim, except for such taxes, the action becaine 
one under the statute, whlch did not abate on the death of the défend- 
ant, but was properly revived against his successor lu office. 

[Ed. Note. — For other cases, see Abatement and Eevival, Cent. Dig. §§ 
286-293 ; Dec. Dig. § 57.*] 

2. Taxation (§ 146*) — Tennessee Statute — Cars of Fokeign Cokpokation. 

A state has power to tax property pernianently located vi'ithin its 
jurisdiction, although ovvned by a foreign corporation and having its ac- 
tual use only In connection with other parts of a System employed in in- 
terstate commerce, and also to tax movable property of such a corpora- 
tion brought into the state to be there so used and employed ; and when 
such property is not continuously the same, but, as in case of cars, is 
constantly changing, it may fix the tax by an appraisement of the average 
amount so used. But in order to exercise such power a state must, l)y 
appropriate législation, fix a taxable situs for such movable and chang- 
ing property, and provide a method and basis for Its assessmont; and 
tbis the state of Tennessee has not doue, witli respect to passenger cars 
owned by nonresident corporations. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 254 ; Dec. Dig. 
§ 146.* 

Taxation nf foreign corporations, see note to McCanna & Fraser Co. 
V. Citizens' Trust & Surety Co. of Pliiladelpbia, 24 C. C. A. 13.] 

3. Taxation (§ 490*)' — Findings of State Boabd of Kqualization — Review 

— COLLATEKAL ATTACK. 

The state board of equalization of Tennessee, created by Acts Tenn. 
1907, c. 602, is not vested with any part of the .Indicial power of the 
state, and although its décisions are made reviewable by wrlt of certio- 
rari from tlie Suprême Court, tliey are not such judgments as render tlie 
questions deterinined res judicata, if not so reviewed, but may still be 
attacked coUaterally by a suit in equity on the ground that the board 
acted without .lurlscJiction. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 872, 873; Dec. 
Dig. § 490.*] 

In Error to the Circuit Court of the United States for the Afiddle 
District of Tennessee; Edward T. Sanford, Judge. 

Action at law by the Pullman Company against Peter M. Tamble, 
trustée of Davidson County, Tenn. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

See, also, 173 Fed. 200. 

•For other cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tlntil the arising of the présent controversy, the Pullman Company (here- 
after called the "Company") had not been taxed on its cars by the state of 
Tennessee, or by any municipality In the state, but there had been levied 
against it only an annual, gênerai, spécifie tax, imposed by, and paid to, the 
state. Tennessee has a System by which the tax-collecting officer ma y assess 
and collect taxes, not only for the current year, but also for the three pre- 
ceding years, upon property which by mlstake of law or fact has not been 
assessed. Conceiving that a considérable number of cars belonging to the 
Company had a taxable situs at the city of Nashwlle, in the county of David- 
son, the county trustée of that county undertook to assess thèse cars for the 
year 1907, and to "back assess" them for the years 1904, 1905, and 1906. 
This proceeding was not flnished until 1908, and was accordlngly made to in- 
clude taxes for that year. After a hearing, the county trustée fixed the 
valuatlon of thèse cars as Personal property in Davidson county for each of 
the flve years, and rendered "judgment" in favor of the state for a flve-year 
total of ?7,908 tax and interest, and in favor of Davidson county for $15,204, 
the flve-year total of county taxes and interest. He also added the statu- 
tory penalty of 15 per cent. 

Following the statutory procédure, the Company appealed this proceeding 
to the state board of equalizatlon. This board, after hearing, increased the 
valuations and "gave judgment" against the Company for a total of $9,610 
due to the state for the flve years 1904-1908, and for a total sura of ,$21,132 
taxes due to Davidson county for the sanie years. This so-called judgment 
was, by the board, certifled to the county trustée of Davidson county, the 
proper collecting officer, and the Company brought suit In the "United States 
Circuit Court for the Middle District of Tennessee to enjoin such collection. 
That court denled the motion for preliminary injunction, indicatlng that if 
the Company was aggrieved its proper remedy was to pay the tax uuder pro- 
test and sue to recover. The Company adopted this course, paid the entire 
state and county tax and brought this suit in the court below against the 
county trustée, and others, to recover the payment so made. Later, it limited 
its demand In this suit to the recovery of the state tax, and its position, as 
so limited, was sustained by the court below and final judgment rendered ac- 
cordlngly. The county trustée brings this writ of error. 

Upon the trial, a jury was waived, and the court found the facts. They may 
be epitomized as follows : The Company was organized under the laws ot 
Illinois, where its principal office is. It has, in Tennessee, no place of busi- 
ness, except as its district agencles may be so called. It is engaged in the 
business of operating sleeping cars and parlor cars upon railroads through- 
out the United States, Canada, and Mexico. In the management of this busi- 
ness, it has division superintendents, each of whom has supervision through- 
out several states. It also has district agents, each of whom has a subordi- 
nate and modified supervision over a smaller district. It has such agencies in 
Tennessee, at Memphis, Nashville, Knoxville, and Chattanooga. The terri- 
tory of the Nashville district agent extends from Evansville, Ind., and Bowling 
Green, Ky., south to Decatur and Bridgeport, Ala., and from McKenzie, Tenn., 
east to Harriman, Tenn. His duties are generally to inspect and ride on the 
cars wlthin thèse limits, see that they are kept in proper condition, and see 
that the Companj''s employés perform their duties to the Company and to 
the public. He has authority to hire and discharge employés worklng witliin 
his district ; he assigns cars to the various runs which begin and end wlthin 
his district; to him réquisitions are made by the railroads or other person.s 
desiring additional cars not already in service; and he and the agents of 
similar authority at the other places named are the only représentatives of 
the Company wlthin the state. 

The Tennessee taxing laws contemplate the ad valorem assessment of ail 
Personal property situated within the state on the lOth day of January of 
each year. The cars assessed in this proceeding were within Davidson county 
at some time durlng that day, and are ail included wlthin three classes : 

1. Emergency or Protection Cars. The Company kept, at Nashville, a re- 
sen'e of cars for use in emergencies. There were three or four of such cars 
usually on hand, excepting as they were draf ted into use. Their identity was 
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contlnually changing. They were ready to supply any suciden and Irregular 
demand — as to replace a disabled car, to care for au uuexpected trafflc, etc. 
They were day by day attached, iudiscriminately, to tlirougli and local. trains— 
beiiig started on a jouruey to Memphis, to be returi^ed the next day, or uot 
at ail, or to Chicago, or to New York, perhaps to be returned later, or per- 
liaps net, ail as dictated by the daily situation, at Nashville, in connecticu 
with the business in other parts of the country. Wheu such a car was sent 
ont, and was not to come back at once, its place iu the reserve was sup- 
plied by some other car as soou as possible. 

2. Local Cars. Cars whlch were in service, on a regular run of wliich Nash- 
ville was one terminus. Souie of thèse runs were whoUy within the state, 
bringing the car or its substitute back to Nashville every other day ; others 
extended beyond the state, and a given car, or its substitute, would be in 
Nashville every second or third or fourth day. Tlie stop or lay-over of thèse 
local cars, in Nashville, varled froui 12 to 36 hours. A particular car would 
usually remain for some time in service in the same run, but changes were 
fréquent, and the car sent ont mlglit or might not come back. 

3. Through Cars. Thèse cars passed through Nashville in a regular run 
from some point without the state to another point beyoud the state. In thèse 
runs, a given car, or the oue substituted for it, would be in Nashville at reg- 
ular periods, sometimes every day, sometimes at longer intervais. The delay 
of each car at Nashville ordinarily varied from a few minutes to a few hours. 

As to ail thèse classes, the cars were, on January lOth, in Davidson county, 
only in the course of passing therethrough, or else had been disconnected from 
some rallroad train entering Nashville, and were held for the purpose of be- 
Ing attached to some train going ont of Davidson county as soon as needed 
therefor. The number of cars assessed, as located In Davidson county on 
January lOth, was the average number in the same manner présent therein 
each day in the year. The Comjjany had no control over the movements of 
cars in service, but the railroads routed and diverted such cars at their dis- 
crétion. 

Further essential facts will be stated in connection with the spécifie points 
to which they refer. 

C. T. Cates, Jr., of Knoxville, Tenn., Théo. J. McMorrough, of 
Nashville, Tenn., Thomas B. Lytle, of MurfreeshorO', Tenn., and Bar- 
thell, Howell & O'Connor, of Nashville, Tenn., for plaintifif in error. 

W. L. Granbery, of Nashville, Tenn. (Gtistavus S. Fernald, of Chi- 
cago, m., of counsel), for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). When 
the suit was commenced, the défendants were the collecting officer, 
Tamble, as trustée of Davidson county, and also Davidson county it- 
self, and J. B. Jetton, one of the state "revenue agents." The déclara- 
tion alleged that the plaintifî, under duress and protest, had paid to 
the county trustée the full sum of ail county and state taxes, interest, 
and penalties, for the five years in question. The right to recover was 
based upon the claims that neither the county trustée nor the state 
board had any jurisdiction to assess the property in question, that such 
property never had any taxable situs within the state of Tennessee, 
and that the valuation adopted by the state board was arbitrary and 
unfair, and not upon the same basis as the valuations of other prop- 
erty — whereby, if the action taken was allowed to stand, plaintiff 
would lose its property without due process of law and would be de- 



TAMBLB V. PULLMAN CQ. 33 

prived of the equal protection of the laws. The Company alsb insisted 
that the property assessed consistée solely of instruments of Inter- 
state transportation, and that the action of the state authorities was 
an unlawful interférence with interstate commerce. It was not al- 
leged that any part of the sum demanded had been by the county trus- 
tée paid over to Davidson county, but it was charged that the trustée 
had immediately paid over to the revenue agent his statutory percent- 
age of the sum collected. Défendant Tamble demurred, because, 
among other reasons, the statutory right to pay under protest and 
sue to recover (section 1061, Shan. Code) attached only to state taxes, 
and demands for state and county taxes could not be joined in such 
a suit. The court held that the action could be maintained as a com- 
mon-law action for the entire sum against the man who had unlaw- 
fully collected the entire sum, and also held that the actions, if any, 
ultimately resulting against the county and the revenue agent, could 
not be joined with this action. Thereupon the suit was dismissed 
against Davidson county and the revenue agent, and proceeded against 
Tamble, county trustée, as sole défendant. He died, and his death 
was suggested on the record, as well as the fact that Crouch was his 
successor in office. Plaintiff obtained leave "to withdraw its suit in 
80 far as the same relates to the taxes collected on behalf of David- 
son county, leaving the suit to stand alone to recover the taxes, inter- 
est, penalty, and costs accruing and paid on account of the taxes 
claimed on behalf of the state of Tennessee"; and the suit was re- 
vived against Crouch. The judgment rendered was in the peculiar 
form authorized only by the Code, directing a refund from the state 
treasury. 

[1] Défendant urges that by the action of the court upon the de- 
murrer the character of the suit was fixed as one at law against Tam- 
ble for his Personal tort, that this action abated by Tamble's death, 
and that it was error to revive the same and give judgment against 
Crouch. This was its original character, and it may be conceded that 
abatement, by Tamble's death, would hâve been a necessary incident; 
but we think the nature of the suit was modified, and properly so, by 
the proceedings taken. The déclaration made a case for recovery of 
the state taxes, under section 1061 of Shannon's Code; it also stated 
a common-law right of action which covered and included this statu- 
tory right and more besides. When, later, plaintiff abandoned the re- 
mainder of the cause of action and let it stand for the state taxes 
alone, plaintiff was not stating a new or additional cause of action, but 
only dropping out and abandoning part of its demand. There was, in 
the remainder of the claim, nothing inconsistent with the statutory 
action; and we are satisfied that it was not erroneous to permit the 
character of the action to be thus modified, and to treat it from that 
time on as a suit under the statute, and to shape the judgment ac- 
cordingly. 

[2] We are satisfied also that there was no Tennessee statute in ex- 
istence contemplating or providing for any ad valorem assessment of 
thèse cars, and hencê it follows that the assessment was without the 
authority of law and*was wholly void. This same question arose in 
207 F.— 3 
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the court telow upon the demurrer; and we adopt, upon this subject, 
Judge Sanford's opinion, printed in the margin. (See end of opinion.) 

[3] It is further urged that the finding of the state board of equal- 
ization is a judgment, and that, whether it is rigfht or wrong, the Pull- 
man Company is bound thereby. It is said that the proceeding to 
"back assess" is not the ordinary assessment and levy of a tax, but it 
is an inquiry, by a compétent tribunal, into the question whether prop- 
erty has escaped taxation and into the value of such property ; that 
this tribunal has power to render judgment for the fuU amount it 
finds due; that means are provided for a review of such judgment by 
an appellate tribunal; but that, like other judgments, it cannot be col- 
laterally attacked. Since the existence of power to levy this tax de- 
pended upon whether the property assessed had a taxable situs in 
Davidson county — at least in part a question of fact — and since a court, 
giving judgment between parties who are before it, has power to dé- 
termine its own right to proceed under the f acts upon which that right 
dépends, we naturally come to the inquiry whether the state board of 
equalization is, in this sensé, a court. We do not intend to décide that 
this finding of taxable situs, if made by a court of gênerai jurisdic- 
tion, would be conclusive of its own power, but to ascertain first 
whether that question is hère involved. 

Chapter 602 of the Acts of 1907, being the Tennessee gênerai as- 
sessment law, provides that the state board of equalization shall be 
composed of the Secretary of State, the Treasurer, and the Comp- 
troller, and that among other powers granted and duties imposed it 
shall (section 37, par. 11) hear appeals from county trustées upon mat- 
ters of back assessment. By section 37, par. 10: 

"The action of the state board of eqnalizers shall be final and conclusive 
as to ail matters passed upon by the board. Taxes shall be coUected upon 
the valuation so fixed and found by said board," 

The Suprême Court of Tennessee has somewhat casually (Briscoe 
v. McMlllan, 117 Tenu. 131, 100 S. W. 111) referred to the state board 
as "the state's highest tax court, and a quasi court of record," and 
said that the question then under considération had, by its décision, 
become res judicata. The finding of the state board is by it, and in 
the subséquent proceedings for enforcement, denominated a "judg- 
ment." A writ of certiorari will lie from the state Suprême Court to 
the board. Thèse things give color to the claim that its findings upon 
a disputed question of fact or law, where the parties hâve been before 
it and their contentions hâve been f uUy heard, may be conclusive, even 
though involving the existence of conditions upon which its power to 
proceed is dépendent. 

On the other hand, we find no state décision indicating that any part 
of the judicial power of the state, as judicial power is properly de- 
fîned, was vested in this board. The process which is issued pursuant 
to its finding is not exécution, but the ordinary distress warrant reg- 
ùlarly issued by an administrative officer. Certiorari is the ordinary 
common-law writ by which a court reviewsi the action of an adminis- 
trative board or executive officer, where such review can be had at ail ; 
and 50 the existence of this remedy does not imply the judicial char- 
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acter of the board. The right to attack the board's finding collaterally 
by an equity suit to enjoin is recognized in Tennessee to an extent 
seemingly beyond what would be permitted as against the action of a 
court. Briscoe v. McMillan, supra. Upon the whole, we think the 
State board is to be considered as an administrative body rather than 
as a part of the judicial System of the state, and that from this stand- 
point must be considered the effect of its finding that the facts existed 
which gave it the power and the right to make the assessment in con- 
troversy. The findings of such a board may be, for many purposes 
and to a large extent, conclusive, and yet be far from constituting 
that judicial décision upon which alone the claim of res judicata may 
be based. Considered from this standpoint, we approve and adopt 
Judge Sanford's opinion upon this subject. (See end of this opinion.) 

Counsel hâve elaborately presented many matters of détail which 
were not discussed by Judge Sanford, and some Tennessee cases not 
cited by him. It is enough to say of thèse that we hâve considered 
them ail, and we do not think they affect the resuit reached by the 
court below, or materially impair the force of the reasons given there- 
for. 

The judgment is affirmed, with costs. 

Note. — The portions of the opinion below, adopted hereîn, are as follows : 

4. Under the allégations of the déclaration the back assessment of taxes 
made by the trustée of Davidson county on the cars of the plalntifC in David- 
son Oounty on January 10 of the years in question, were void for the reason 
that sald cars had no taxable situs in said county on said dates, and there 
was no act of the Tennessee Législature authorizing their assessment for taxa- 
tion thereiu, or providing a method therefor. 

It is well settled that the capital stock of an Interstate carrier may be 
taxed by any state through which its Unes of business extend, by taking as 
a basis of assessment such portion of its capital stock as the number of miles 
of railroad over which its cars are run within the state bear to the whole 
number of miles in ail the states through which its cars run. I>ullmau Palace 
Car Co. y. Pennsylvania, 141 U. S. 18, 11 Sup. Ct. 876, 35 L. Ed. 613 ; Western 
Union Tel. Co. v. Taggart, 163 U. S. 1, 16 Sup. Ct. 1054, 41 L. Ed. 40 ; Fargo 
V. Hart, 193 U. S. 490, 499, 24 Sup. Ct. 498, 48 L. Ed. 761 ; Kehrer v. Stewart, 
197 U. S. 60, 67, 25 Sup. Ct. 403, 49 L. Ed. 663 ; Union Refrigerator Transit 
Co. V. Kentucky, 199 U. S. 194, 206, 26 Sup. Ct. 36, 50 L. Ed. 150, 4 Ann. 
Cas. 493. 

And whlle a state cannot impose a direct tax upon property outside of its 
jurisdiction belonglng to a corporation domiciled elsewhere, it may tax prop- 
erty permanently located within its jurisdiction, although belonglng to a cor- 
poration domiciled elsewhere and having its actual use only in connection with 
other parts of a System engaged in Interstate commerce. Fargo v. Hart, 193 
U. S. 490, 499, 24 Sup. Ct. 498, 48 L. Ed. 761. And where a foreign corpora- 
tion brings into a state a portion of its movable property to be there used 
and employed, a tax may not only be properly placed by such state upon 
the property thus used and employed, so as to impose its fair share of the 
burden of taxation upon similar property used in like way by the citizen of 
the state, but where the spécifie and individual items of property so used and 
employed are not continuously used, but constantly changing according to 
the exigencies of the business, such taxation may be fixed by the state by 
an appraisement of the average amount of the property thus habltually used 
and employed. American Refrigerator Transit Co. v. Hall, 174 U. S. 70, 82, 
19 Sup. Ct. 599, 43 L. Ed. 899. 

It is, however, clear that In order that a state may tax such changeable and 
movable property used by a foreign corporation within Its borders it must 
by some approprlate législation flx a taxable situs for such property and 
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provide a metliod and basis for its assessment. The mère fact that prop- 
erty of a foreigu corporation is in a state on a glven date does not of itself 
give it a taxable situs there, when it bas not corne to rest within the state 
for a definite time so as to beconie part of tlie gênerai mass of property of 
the state and acquire an actual situs for taxation. See Tittsbnrg Coal Co. v. 
Bâtes, 156 U. S. 577, 588, 15 Sup. Ct. 415, ,39 L. Ed. 538 ; Kelley v. Rhoads, 
ISS U. S. 1, 7, 23 Sup. Ct. 259, 47 L. Ed. 359; Aver v. Kentucky, 202 L". S. 
409, 421, 26 Sup. Ct. 679, 50 L. Ed. 1082, 6 Ann. Cas. 205. 

Upon the point that the tax upon the plaintiff's cars is void unless the State 
of Tennessee bas by an act of Législature provided for their taxation, the 
présent case is ruled by Marye v. Baltimore «& Ohio R. K. Co., 127 TJ. S. 117, 
8 Sup. et. 1037, 32 L. Ed. 94, in wbich it was beld that a tax sought to be 
imposed and collected by the State of Virginia upon movable property, en- 
glues and cars, of a Maryland corporation, could not be collected because the 
State of Virginia had enacted no law applicable to the taxation of sucli prop- 
erty. The court said : "It is not denied, as it cannot be, that tlie State of 
Virginia has rightful power to levy and collect a tax upon such property used 
and found withln its territorial linhts, as thls property was used and found, 
if and whenever it niay choose, by apt législation, to exert its authority over 
the subject. It is quite true, as the situs of the Baltimore & Ohio Railroad 
Company is in the State of Maryland, that also, upon gênerai principles, is 
the situs of ail its Personal property ; but for purposes of taxation, as well 
as for other purposes, that situs may be flxcd in whatever locality the 
property may be brought and used by its owner by the law of the place where 
it is found. If the Baltimore & Ohio Railroad Company is permitted by the 
State of Virginia to bring into its territory and there habitually to use and 
employ a portion of its movable Personal property, and the railroad Com- 
pany chooses so to do, it would certainly be compétent and legitlmate for the 
state to impose upon such property, thus used and employed, its fair share of 
tlie burdens of taxation imposed upon other similar property used in tlie like 
way by its own eitizens. And such a tax might be properly assessed and 
collected in cases like the présent where the spécifie and individual items of 
property so used and employed were not continuons! y the same, but were con- 
stantly changing, according to the exigenctes of the business. In such cases 
tlie tax might be fixed by an appraisement and yaUiation of the average 
aniount of the property thus habitually used, and collected by dlstraint upon 
any portion that might at any time be found. * * * But looking at the 
statute under wliich the proceeding in question lias been taken for the taxa- 
tion of thls property, we tliink it quite clear that it has no application to 
the rolling stock owued by the lîaltiinore and Ohio Railroad Company em- 
ployed by it in the manner described in the opération of other railroads in 
Virginia, * * * it follows from thls that it was not llable for the pay- 
ment of the taxes, the collection of which was enjoined by the decree of the 
Circuit Court." 

See also by analogy Mayor v. Alexander, 10 Lea (Tenn.) 476; Franklin 
County V. Railroad, 12 Lea (Tenu.) 521, 527; Bank v. Meniphis, 101 Tenn. 
154, 46 S. W. 557; Southern Express Co. v. l'atterson, 122 Tenn. 279, 123 
S. W. 353; State Board v. Holliday, 150 Ind. 216. 49 N. E. 14, 42 L. R. A. 
826; Yost v. Transportation Co. (C. 0. A., 6 C.) 112 Fed. 746, 50 0. 0. A. 511. 

In Franklin County v. Railroad, supra, the Suprême Court of Tennessee 
said : "ïhe choses in action of a corporation, its roUlng stock and Personal 
property, according to the principles of the common law, hâve their situs at 
the domicile or place of business of the Company. Mayor and Aldemien of 
Gallatin v. Alexander, 10 Lea [Tenu.] 475 ; Mayor and Aldermen of NashvlUe 
V. Thomas, 5 Cold. 607 ; Cooley on Taxation, 273. But the Législature may 
change the situs of such property for purposes of taxation. McLaughlln v. 
Chadwell, 7 Heisk. [Tenn.] 389, 406; Bcdford v. Nashville, 7 Heisk. [Tenn.] 
409 ; State Railroad Tax Cases, 92 U. S. 575, 607, 23 L. Ed. 663 ; Cooley on 
Taxation, 274." 

In Southern Express Co. v. Patterson, supra. In a case involving the assess- 
meut of a tax on the intangible property of a foreigu express company, the 
Suprême Court of Tennessee held that while such property was assessable by 
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the Logislature, the proceediiigs under which it was sought to assess it were 
void liecause the state law provided no metliod for its assessiueut. 

In Slute Board v. HoUiday, supra, tlie court said, speaking in référence to 
a siniilar constitutioual provision in tlie State of Indiana: "This constitu- 
tional provision" is "a législative power to sélect the subjects for taxation" 
and "imposes the duty and limitation upon the Législature of providlug by 
law régulations or rnethods for a just valuation of ail property, Ijoth real and 
Personal, for taxation. Where the Législature has not exerclsed this power, 
no other department of the state government can supply the omission ; and 
where no such régulation has been prescrit, ed by law as to any particular 
species of property, then such property cannot be taxed. This conclusion 
may rest either on tlie inference from such failure to preseribe such régula- 
tions that the Législature did not intend to sélect that particular species of 
property as a subject for taxation, or regardless of the législative intent the 
failure to preseribe such régulations leaves such property unselected as a 
subject for taxation. Riley v. Western Union Tel. Co., 47 Ind. 511 ; Senour 
V. Kuth, 140 Ind. 318, S9 N. E. 946; Hyland, Auditor, v. Brazil Block Ooal 
Co., 128 Ind. 335, 26 N. E. 672. The statute must not ouly provide what prop- 
erty shall be taxed, but it must provide methods for the valuation of such 
property, and clothe some person, ofiicer, or tribunal with power and authority 
to assess such valuation ; and, if the statute con tains no such provisions, it 
will be insufficient to subject such property to taxation. Riley v. Western 
Union Tel. Co., supra; Senour v. Ruth, supra." 

And in a note on the subject of the taxation of Personal property in 56 
Am. Dec. 520, it is said, at page 535 : "This peculiar property, which has 
furuished the topic of so much discussion, is held to be situated, in the ab- 
sence of a spécial statute, in the town where the principal office of the cor- 
poration is ; that is, at the corporate résidence. Without the help of a stat- 
ute, it is incapable of acquiring a permanent locality or situs separated from 
the owuer's résidence. Mohawk, etc., K. R. Co. v. Clute, 4 Paige [N. Y.] 384 ; 
Appeal Tax Court v. Western Md. R, E. Co., 50 Md. 274 ; Philadelphia, Wil- 
mington, etc., E. R. Co. v. Appeal Tax Court, 50 Md. 397; Appeal Court v. 
Northern Cent. Ry. Co., 50 Md. 417 ; Appeal Tax Court v. FulUnan Palace Car 
Co., 50 Md. 452; Kansas City, etc., K. Co., v. Severance, 55 Mo. 378; City 
of Dubuque v. Illinois Cent. R. R. Co., 39 lowa, 58; Orange, etc., R. R. Co. 
v. Alexandria, 58 Va. 176. But it may be provided by statute that such prop- 
erty be taxed in each county at a rate proportional to the length of the road 
within the county. Cook County v. Chicago, etc., R. R. Co., 35 111, 460 ; Kan- 
sas City, etc., E. R. Co. v. Severance, 55 Mo. 378; Richmond, etc., R. R. Co. 
v. Alamance Comniissioners, 84 X. C. 504." 

It is clear that the provision of article 2, § 28, of the Constitution of Ten- 
nessee requiring ail property to be taxed according to its valuation, Is not 
self executing and that the Législature must provide a method of valuation 
and assessment before it can be enforced. Bank v. Memphis, supra ; Southern 
Express Co. v. Patterson, supra. 

An examination of the assessment acts under which the right to a.ssess the 
plaiutiff's property is claimed, naniely, chapter 258 of the Act of 1903, and 
chapter 602 of the Acts of 1907, discloses no provision for the taxation of 
property of this character. While thèse acts provide generally that ail prop- 
erty shall be assessed for taxation except such as is excluded in certain spé- 
cifie exemptions, the methods of assessing the tax provided in thèse acts are 
only applicable, so far as Personal property is concerned, to property having 
an actual situs in a given county where it can be regularly assessed for taxa- 
tion. There is no provision whatever in either of thèse acts fixing a situs 
for taxation upon niovable and transitory property of nonresidents, such as 
the cars in question not having an actual situs within any given county, or 
providing any method whatever for Its assessment. It is not provided either 
that such movable property which may happen to be in a given county on 
the tenth of January shall be assessed in such county, or that an ag- 
gregate taxation shall be flxed on an appraisal of the average amount of 
property thus habitually used and employed, to be apportioned among the sev- 
eral counties through which the cars may be used, or any basis whatever pro- 
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vided for their taxation. In short, no situs la flxed for the taxation of such 
niovable property of nonresldentg and no method for the assessment of the 
taxes provided by the state. 

The fact that such property Is net embraced within the provisions of the 
gênerai assessment law Is indieated by the unlfonn construction glven to sirai- 
lar assessment laws for many years, under whlch, prior to the présent tlme, 
no effort has been made by the taxing offlcers to assess taxes on property 
of this character. State Board v. Holllday, 150 Ind. 21G, 229. 49 N. E. 14, 
42 L. R. A. 826. And In chapter 48 of the Acts of 1901, p. 71, passed at the 
same session of the Législature as the gênerai assessment act of 1901, whlch 
was substantially the same as those of 1903 and 1907, while provision was 
made for the assessment by the railroad commissloner of taxes on rallway 
cars used within the state but owned by nonresldents, "passenger cars" were 
expressly excluded. Furthermore, if any of the cars sought to be assessed 
in thèse proceedings were assessable Iil Davidson county on the day lu ques- 
tion, they could with equal proprlety be assessed for taxation on the same 
day in each of the varions counties through whlch they may hâve passed. 
While double or treble taxation may not necessarlly be Illégal, the fact that 
a glven construction of a statute would resuit in multiple taxation and in- 
justice, may be considered In arrivlng at the législative intention. See Holy 
ïrinity Church v. United States, 143 U. S. 457, 461, 12 Sup. Ct. 511. 36 L. 
Ed. 226; Lau Ow Bew v. United States, 144 U. S. 47, 59, 12 Sup. Ct. 517, 
36 L. Ed. 340; Cumberland Te^ei bone Co. v. Kelly (C. C. A., 6 C.) 160 Fed. 
316, 319, 87 O. C. A. 268, 15 Ann. Cas. 1210. 

Nor can I regard as correct the conclusion of the Tennessee Board of Equal- 
Ization that on the faets found by them in référence to the location of the 
plaintlfC's agent at Nashville, the plalntilï had Itself flxed a sltus for the taxa- 
tion of its cars at Nashville. It clearly appears that whatever the authorlty 
of this agent over the movement of thèse cars may bave been he had never 
in fact located any of thèse cars for any defliiite poriod at Nashville. In 
the absence of such situs in fact, tht'ir taxable sltus must, therefore, as a mat- 
ter of law, follow the domicile of tlie owner, uniess the State of Tennessee 
has itself, by appropriate législation, exerclsed its right, uuder the forego- 
ing authoritles, of flxing a taxable situs in Tennessee and providing for their 
taxation. And see Southern Express Co. v. l'atterson, supra. 

I am hence constralned to conclude tliat, as on the tacts alleged in the 
déclaration and set forth in the findlngs of the State Board of Equalization, 
thèse cars had no actual situs in Davidson county, aiid as the State of Ten- 
nessee, while having the right so to do, has never seen proper to provide for 
their taxation in any manner, either iudlrectly, through proportiouate taxa- 
tion of the capital stock of the plaintiff, under tlie rule laid down in Pullman 
Palace Car Co. v. Peunsylvania, or by direct taxation of the cars theuiselves, 
flxing a situs for such taxation and the method for its assessment, or provid- 
ing, as it niight hâve doue, that in vlew of the movable character of the prop- 
erty such taxation should be upon au average basls of cars in actual use in 
Tennessee instead of on spécifie cars, under the rule laid down in Marye v. 
Baltimore & O. R. R. Co. and American Transit Co. v. Hall, there was not, 
during the periods of time for which this tax was sought to be made, any 
législation of the State providing for their assessment or autliorizing tliem 
to be back assessed for such periods by the trustée of Davidson county. 
Clearly the county trustée has only the authorlty in this regard conferred 
npon him by the statufes of the State. Railroad v. Williams, 101 Tenu. 146, 
46 S. W. 448. And while it may be true, as urged by counsel for the de- 
fendant, that the plaintiff has for many years escaped taxation upon its prop- 
erty In the State from which the State and the county might hâve derived 
revenue, yet this omission Is a question of législative policy with which it 
Is beyond the province of the court to deal. This right of taxation never 
having been made effective by the State by législation dlrected to this sub- 
ject, in the absence of such législation the court therefore has no alterna- 
tive except to hold that the back assessment of the taxes in question, being 
made, without législative authorlty, is, upon the facts alleged, vold and of 
no effiect. 
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5. The plaintiff is not prevented from recovering the money pald under 
protest by reason of the fact that it did not resort to a wrlt of certlorari 
and supersedeas to review the action of the State Board of Equalization, and 
the iudgment of that board is not conclusive upon it as res adjudicata. 

It may well be that where the state has provided an apt act of the Légis- 
lature for the taxation of property, and an appeal is talsen by a taxpayer 
to the State Board of Equalization under the provisions of the law, the judg- 
ment of the State Board of Equalization acting In sueh matter, within the 
scope of its authority, and in référence to property over whose taxation it 
has been glven jurisdiction, is blnding until set aside by the court in a proper 
proceeding for review by a virit of certiorarl ; and it is clear that such judg- 
ment of the State Board of Equalization is not subject to collatéral attack 
for mère irregularitles in its exercise. Smoky Mt. Co. v. Lattlmore, 119 Tenn. 
620, 105 S. W. 1028. 

The présent case, however, falls within the rule laid down by the Suprême 
Court of Tennessee in Briscoe v. McMlllan, 117 Tenn. 115, 100 S. W. 111, in 
which it v?as held that the f allure of the complainant to review an action 
of the State Board of Equallzers by certiorarl would not deprive the Chancery 
Court of the rlght to enjoln the certification of the action of the Board of 
Equallzers In cases where its assessment of taxes was entirely vold. The 
court said on this point : "The next Insistence is that complainant's remedy, 
if any, is in the court of law by certiorarl. The bill, however, proceeds upon 
the Idea that the assessment made by the State Board of Equallzers is ab- 
solutely vold and, if such a case Is made by the bill, we think jurisdiction of 
the Chancery Court is well settled. National Bank of Chattanooga v. Mayor 
and Alderman, 8 Heisk. (Tenn.) 814 ; Alexander v. Henderson, 105 Tenn. 
431, 58 S. W. 648. It is true Acts 1903, p. 6T4, c. 258, section 38, subsection 
10, expressly provides that the action of the state board 'shall be final and 
conclusive as to ail matters passed upon by the board and taxes shall be 
coUected upon the valuation so fixed and found by the state board.' It will 
be observed no method is provided by this act by appeal or otherwlse for re- 
vlewing the action of the state board ; but, on the contrary, the act expressly 
provides that the action of the state board shall be final. Ordinarily this 
condition would render the remedy by certiorarl pecuUarly approprlate; but 
if, as alleged in the bill. the action of the State Board of Equalization is vold, 
then the Jurisdiction of a court of equity to prevent the exécution of a vold 
.Iudgment is unlversally recognized. In such a case, it is wholly immaterlal 
that the act provides that the action of the state board shall be final, since 
such action only relates to the lawful exercise of the jurisdiction of the board, 
and not to acts which are absolutely void." And see, by analogv, Ward v. 
Alsup, 100 Tenn. 619, 46 S. W. 573; Eailroad v. Williams. 101 Tenn. 146, 
46 S. W. 448 ; Alexander v. Henderson, 105 Tenn. 431, 58 S. W. 648. 

The holding In Briscoe v. McMillan is directly applicable to the question 
now at issue. TJnder the allégations of the déclaration and under the facts 
found by the State Board of Equalization, as set ont therein, the judgnient 
of the Board of Equalization is, in my opinion, entirely void, as matter of 
law, on account of the want of législative authority for the assessment of 
the tax In question upon this class of property. The judgment of the State 
Board of Equalization, being therefore vold for want of authority over the 
subject-matter of taxation, cannot become blnding upon the parties merely be- 
eause the action of the Board of Equalization has not been reviewed under 
a wrlt of certlorari. The rule relied on by the défendants hence does not 
apply to a case of this character, where it is not sought to correct the action 
of the board for mère irregularitles, but the blnding force of its action is con- 
tested upon the spécifie ground that it is entirely void for want of authority. 
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CLOQUET LTJMBER CO. V. BURNS. 

(Circuit Court of Appeals, Eightti Circuit July 10, 1913.) 

No. 3,883. 

1. Replevin (§ 9*) — Possession of Plaintift. 

Plaintliï belng in the lawful possession of land and of trees standing 
thereon, the unlawful severance of the trees by défendant did not de- 
prive plaintifC of possession of the ipgs made therefrom ; but when de- 
fendant removed them from the lahd It took them from his possession, 
as regards his right to maintain replevin therefor. 

[Ed. Note.— For other cases, see Replevin, Cent. Dig. §1 69-82; Dec. 
Dig. § 9.*] 

2. Replevin (§ 8*) — Title — Timbbb on Homestead — Rights Acqtjieed Aqainst 

Tbespassebs. 

PlaintlfC, who had entered on land of the TJnlted States for the pur- 
pose of acqulrlng it under the homestead laws, as he had a right, and 
who had contlnuously occupied it as such homestead for nlne years, when 
défendant, wlthout right, eut down trees thereon, then had sufflcient In- 
terest in the logs to euable him to maintain replevin then brought for 
the logs, and thls though the land was unsurveyed, and though he had 
made no entry in the land office. 

[Ed. Note. — For other cases, see Replevin, Cent Dig. §§ 45-68; Dec. 
Dig. § 8.*] 

3. Replevin (§ 8*) — Occupanct of Public Land — Rights Acquieed by 

Plaintiff — Losa of Rights. 

Plaintiff's right of action — complète when, after he had entered on land 
of the United States for the purpose of acquiring it under the home- 
stead laws, as he had a right, and had contlnuously occupied it as such 
homestead for nine years, défendant, wlthout right, eut down trees 
thereon — was not defeated by his subsequently acquiring title to the land 
from the government by the use of scrip, he, when applylng to enter the 
land wlth scrip, not havlng abandoned it, but still insisting on bis home- 
stead right; the government, under thèse clrcumstances, having no right 
of action for the logs or thelr value. 

[Ed. Note. — For other cases, see Replevin, Cent. Dig. §§ 45-68; Dec. 
Dig. § 8.*] 

4. Replevin (§ 108*) — Damages — "Willful Trespass. 

Whether or not défendant was a willful trespasser, as regards the 
damages whicli plaintift is entitled to recover, where, défendant havlng 
eut down trees on plaintiff's land, plaintiff brought replevin for the logs, 
and défendant gave a bond and converted the logs, must be determined 
by what it knew, or ought to bave kuown, at the time of the eutting, 
and what it thereafter learned, though before the conversion, is imma- 
terlal. Carland, Circuit Judge, dissentlng. 

[Ed. Note. — For other cases, see Replevin, Cent. Dig. § 422; Dec. Dig. 
§ 108.*] 

5. Tkespass (§ 45*) — Damages — Willful Tbespass. 

ïhougli the fact that défendant, in eutting down, wlthout right, trees 
on plaintifC's land, acted on advice of counsel is not conclusive on the 
question of willful trespass, as regards the measure of damages, it is 
compétent évidence of good faith. 

[Ed. Note. — For other cases, see Trespass, Cent Dig. §§ 116-122; Dec. 
Dig. § 45.*] 

6. Jury (§ 3T*) — Teial by Jury — Infeingement of Right — Dieectinq Ver- 

dict. 

Where, had plaintiff, before the jury retlred, waived ail damages above 
a certain amount, the court could hâve ordered verdict therefor, it could 

•r"or other cases see same toplc & § nximeer In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai» 
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60 so after the jnry harlng retired and falled to agrée, plaintiff then 
made such waiver; this not belng a re-examlnatlon of a fact tried by a 
Jury, In violation of Const. U. S. Amend. 7. And this Is so altliough one 
juror refused his consent to the verdict ordered. 

[Ed. Note.— For other cases, see Jury, Cent. Dlg. § 220; Dec. Dig. § 37.*] 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Action by Granville A. Burns against the Cloquet Lumber Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed, 
and new trial ordered. 

William B. Phelps, of Duluth, Minn., for plaintiff in error. 

Burt F. Lum, of Minneapolis, Minn., and R. R. Briggs, of Duluth, 
Minn. (John R. Van Derlip and George P. Wilson, both of Min- 
neapolis, Minn., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

WILLARD, District Judge. This is an action of replevin for 
1,500,000 feet of logs. It was brought by Burns, the défendant in er- 
ror, against the Cloquet Lumber Company, the plaintiff in error. The 
logs were eut from land around Cedar Island Lake or Ely Lake, in 
St. Louis county, Minn. 

Controversies relating to thèse lands hâve at various times appeared 
in the fédéral and Minnesota courts. Kirwan v. Murphy, 83 Fed. 275, 
28 C. C. A. 348, decided Sept. 27, 1897; Murphy v. Kirwan (C. C.) 
103 Fed. 104, decided July 5, 1900; Kirwan v. Murphy, 109 Fed. 354, 
48 C. C. A. 399, decided May 20, 1901 ; Kirwan v. Murphv, 189 U. 
S. 35, 23 Sup. Ct. 599, 47 L. Ed. 698, decided April 6, 1903; Se- 
curity Land & Exploration Co. v. Burns, 87 Minn. 97, 91 N. W. 304, 
63 L. R. A. 157, 94 Am. St. Rep. 684, decided July 11, 1902; Se- 
curity Land & Exploration Co. v. Burns, 193 U. S. 167, 24 Sup. Ct. 
425, 48 L. Ed. 662, decided Feb. 29, 1904; Murphy v. Tanner, 176 
Fed. 537, 100 C. C. A. 125. 

The facts relating to the two surveys appear in the reports of thèse 
cases, and need not be repeated hère. In March, 1892, Burns set- 
tled upon what afterwards became lots 11, 12, 13, 14, 19, and 20 
of section 4, containing about 135 acres. This land lies between the 
lake and the Howe meander line. Burns built a house on the land in 
the spring of 1892, and in the fall of the same year he built and 
moved into another house on what is now lot 14, in which house he is 
now living. He has resided upon the land continuously since 1892, 
and has cleared and cultivated parts of it. His purpose in entering 
upon the land in 1892 was to secure it as a homestead. In July, 1893, 
Burns and others applied to hâve the land surveyed. On July 24, 
1896, he applied to the proper land office to enter the land as a home- 
stead, and tendered the fées. On March 24, 1905, the land being still 
unsurveyed, owing to the litigation above referred to, Burns applied 
to locate it with Valentine scrip. In his affidavit of that date he 

•For other cases see same topic à l komcbb in Dec. £ Am. Dlgs. 1S07 to date, & Rep'r Indexes 
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stated that he had continuously resided on the land for more than 12 
years, and he added: 

"That m the nionth of March, 1892, he was a citizen of tlie rjnited States 
over 21 years of âge, and qualifled and entitled to malie homestead eutry 
<Hi its public lands; that in said month he settled upon the lands above dè- 
scribed, which were then whoUy unoecupied and unappropriated and were un- 
surveyed, and elaimed the same under the homestead lawsi of the United 
States, intending to malie a homestead eutry thereof as soon as the same 
should be surveyed and open to such entry; that ever since he establlshed 
such settlement upon said lands he bas continuously resided thereon, and bas 
occupied the same exclusively under said claini of homestead right and said 
Intention of making homestead entry ; that lie is entitled to.the exclusive pos- 
session of said lands, and every part thereof; that the application to locate 
said lands which is attached hereto is not made for the purpose of fraudu- 
lently obtaining title to saline or minerai land, but with the object of secur- 
ing said land for agricnltural purposes ; that affiant's post office address is 
Eveleth, St. Louis eounty, Minn." 

The land was finally patented to him under his location with Valen- 
tine scrip. 

The défendant at one time elaimed title to the timber on Burns' 
land by virtue of the purchase of it f rom the owner of the lots bounded 
by the Howe meander line, alleging that thèse lots extended to the 
lake. After the décision in the United States Suprême Court of 
February 29, 1904, it abandoned that claim, and now admits that 
it never had any title to the timber nor any right to eut it. The 
cutting was done in the winter of 1900 and 1901, and the logs were 
put in the lake, where they were when the plaintiff commenced this 
action of replevin on August 1, 1902. The défendant by giving a bond 
retained possession of the logs, and afterwards converted them to its 
own use. Thé court below directed a verdict for the plaintiiï for 
$18,952.38. The case présents three questions: (1) Was Burns en- 
titled, at the time he commenced this action, to maintain it? (2) 
Was the défendant entitled to hâve submitted to the jury the question 
as to whether or not it acted in good faith in cutting and banking the 
logs? (3) Did the lower court err in instructing the clerk to enter 
a verdict without the consent of ail the jurors, and notwithstanding 
the refusai of one of them to agrée to the verdict? 

[1-3] (1) Did Burns, at the time he commenced this action on Au- 
gust 1, 1902, hâve sufficient interest in the logs to enable him to main- 
tain it against the défendant? 

What was his situation at that time? He had entered upon the 
land for the purpose of acquiring a homestead under the laws of 
the United States. He had continuously occupied it as such home- 
stead for nine years. There was valuable pine timber standing there- 
on. The défendant, without any right whatever, entered upon the 
land, with actual knowledge of Burns' claim, and against his protest 
eut down and carried ofï the logs, which in the standing trees were 
worth more than $6,000. Under thèse circumstances was Burns 
bound to remain quiescent, and witness this spoliation, without any 
right of action against the trespasser ? We think not. 

He was then in the lawful possession of the land and of the trees 
standing thereon. The unlawful severance by the défendant of thèse 



CLOQUET LUMBEK CO. V. BUKNS 43 

trees did not deprive Burns of the possession of the logs made there- 
from, and when the défendant removed the logs from the land it 
took them from the possession of Burns. 

The fact that the land was tinsurveyed is immaterial. Though 
unsurveyed, Burns had a right to initiate a homestead thereon. St. 
Paul, Minneapolis & Manitoba Ry. Co. v. Donohue, 210 U. S. 21, 30, 
28 Sup. Ct. 600, 52 L. Ed. 941. 

That this action can be maintained, although the légal title to the 
land stood in the United States, we think is settled by the adjudi- 
cated cases. 

Atherton v. Fowler, 96 U. S. 513, 24 L. Ed. 732, was an action of 
replevin brought by Page, the plaintifï's intestate, to recover hay eut 
by the défendants. Two cases brought by Page against Fowler ap- 
peared several times in the Suprême Court of California. Page v. 
Fowler, 28 Cal. 605; Page v. Fowler, 37 Cal. 100; Page v. Fowler, 
39 Cal. 412, 2 Am. Rep. 462; Atherton v. Fowler, 46 Cal. 320; Ather- 
ton V. Fowler, 46 Cal. 323. From the facts stated in thèse reports it 
appears that Vallejo sold a part of the Soscol ranch in 1851 to the 
plaintifï Page, who in 1860 inclosed parts of it with a substantial 
fence, and used and occupied the rest for cultivation and pasturage. 
In the spring of 1862 Vallejo's title under the Mexican grant was 
finally rejected by the Suprême Court of the United States. On 
March 3, 1863, Congress passed an act (12 Stat. 808, c. 116) author- 
izing the Commissioner of the General Land Office to extend the 
public surveys over the Soscol ranch, and providing that, after the 
return of the approved plats of the surveys to the district office, bona 
fide purchasers from Vallejo might enter, according to the lines of the 
public surveys, at $1.25 per acre, the land so purchased, to the ex- 
tent to which the same had been reduced to possession. The défend- 
ants, claiming the right to pre-empt this land, under the gênerai pré- 
emption law, entered thereon, and in May, 1863, eut the hay which was 
the subject of the controversy. This action was commenced on May 
25, 1863. After that date the public surveys were extended over the 
lands, and the plaintifï, in accordance with the act of March 3, 1863, 
applied to the land office to pre-empt the tract purchased from Vallejo. 
A patent was afterwards granted to him in pursuance of this entry. 
When the hay in controversy was eut, the défendants knew or should 
hâve known that they were mère trespassers on the lands of Page, 
and had no right to the hay. The Suprême Court of the United States 
said, in 96 U. S., on page 520, 24 L. Ed. 732: 

"It follows that the défendants could not hâve made any lawful entry on 
the lands where the hay was eut lu this case ; that no law existed which gave 
tliem any right to make such an entry ; that tliey were mère naked trespassers, 
making an unwarranted intrusion upon the inclosure of another — an inclosurè 
and occupation of years, on which tiine and labor and money had been ex- 
pended — and that, in such a wrongful attempt to seize the fruits of other men's 
labor, there could be no bona tide claim of right whatever. The Instruction 
of the court that this could be done, founded on an erroneous vlew of the 
pre-emption law, was itself erroneous, and the judgment founded on it must 
be reversed." 
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There are many points of resemblance betvveen tliat case and the 
one at bar. In both tbe plaintifï was in the lawful possession of the 
land ; in both the trespasser entered upon the land and eut in one case 
trees and in the other case hay; in both the land was at that time un- 
surveyed. In both the ])laintiff at the time of the trespass had niade 
no entry in the land office, but in that case he had the right to enter 
the land and to acquire the title thereto under a spécial law, and in this 
case he had a right to enter the land and acquire title thereto imder the 
gênerai homestead law. In both the action was replevin, and in each 
case it was brought before the plaintiff had sccured récognition from 
the government of bis right to the land, except as it came from the lavvs 
allowing him to acquire title thereto, and in pursuance of which he was 
in possession. The Suprême Court having held in that case that re- 
plevin could bê maintained, it necessarily follows that it can be in 
this case. Tn Sturr v. Beck, 133 U. S. 541, on page 547, 10 Sup. Ct. 
350, on page 352 (33 h. Éd. 761) it appeared that Smith made a 
homestead filing on certain land in Dakota Territory on March 25, 
1879, having settled thereon in March, 1877, that he made final proof 
on May 10, 1883, and later received a jiatent for the land. Beck, the 
défendant, claimed under him. Sturr, the ]3laintiff, made a homestead 
entry on adjacent land on May 15, 1880. having settled thereon in 
June, 1877, made final proof on May 10, 1883. and received a patent 
for the land thereaf ter. On May 15, 1880, Sturr entered upon the 
land of Smith and located a water right, and thereafter constructed 
a ditch across Smith's land to bis (Sturr's) adjacent land. This action 
was brought by Sturr to enjoin Beck from interfering with his ditch. 
It is to be noticed that the interférence by Sturr with Smith's land was 
before Smith had made final proof thereon. The court said : 

"If, liowever, Smith obtiiiiied a vested right to hiive the creek flow in its 
natuv-al clianiiel, by virtne of his liomestead entry of March 25, 1879, and 
possessio)) thereiirulor, or if liis patent toolv eft'ect as agaiust Stiirr b,y rela- 
tion as of that date, thon it is couceded that Sturr cunuot prevall, and the 
indûment nmst be affirnied. 

"The l'i.iîht of a rlparian pi'oprletor of land borderins upon a rnnninc- streani 
to the l'.onefit to be derived from the llow of its waicvs as a natnral incident 
to, or one of the éléments of, liis estate, and that it cannot be luwfnlly dl- 
verted agiiinst liis consent, is not deniod, nor doos tlie coutroversy relate to 
the .lTist and reasonable use as hetween rijiarian proprietors. ïhc qnostion 
raised is wliether Smith occupied the position of a riparian i^roiirietor or 
a prior appropriator, as botween hiniself and Stnrr, wheii the lutter nndtîr- 
took to locate his allegcd water right. At that time Smîth had been in ])os- 
session for three years, and his homestead ejitry had beeu made over a year." 

And. again, the court said, on page 551 of 133 U. S., on page 354 
of 10 Sup. Ct. (33 L. Ed. 761): 

"When, however, the government ceases to be the solo proprietor, the right of 
the riparian owner attaches, and cannot be subse»iuently invaded. As the ri- 
parian owner has the right to bave the water flow ni; currere solebat, im- 
diminislied except by reasonable consump'tion of npper proprietors, and no 
subséquent attempt to take the water only can override the prlor appropria- 
tion of both land and water, it would seem reasonable that lawful riparian 
occupaucy with intent to appropriate the land should hâve the same effect." 

And the court made the following déclaration, on page 552 of 133 
U. S., on page 354 of 10 Sup. Ct. (33 L. Ed. 761) : 
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"Thils, under the laws of Congress and the territory, and under the ap- 
plicable custom, priorlty of possession gave priorlty of right. ' The question 
Is not as to the estent of Smlth's interest In the homestead as against tlie 
government, but whether as against Sturr his lawful occupancy under set- 
tlement and entry was not a prior appropriation whlch Sturr could not dis- 
place. We hâve no doubt it was, and agrée with the brief and compreheusive 
opinion of the Suprême Court to that effect." 

In Shiver v. United States, 159 U. S. 491, on page 499, 16 Sup. Ct. 
54, on page 57 (40 L. Ed. 231), the court said : 

"While we hold in thls case that,. as between the United States and the set- 
tler, the land is to be deemed the property of the former, , at least so far as 
is necessary to protect It tvom waste, we do not wish to be understood as 
expressing an opinion whether, as between the settler and the state, it may 
not be deemed the property of the settler, and therefore subject to taxation. 
Carroil v. Safford, 3 How. 441 [11 L. Ed. 671]; Witherspoon v. Duucan, 4 
Wall. 210 [18 L. Ed. 3.39] ; Eailway Co. v. Prescott, 16 Wall. 603 [21 L. Ed. 
373] ; Rallway Co. v. MeShane, 22 Wall. 444 [22 L. Ed. • 747] ; Wisconsin 
Central Kailroad v. Prlce County, 133 U. S. 496 [10 Sup. Ct. 341, 33 L. EfJ. 
687]." 

In Red River & Lake of the Woods Rv. Co. v. Sture, 32 Minn. 95, 
on page 98, 20 N. W. 229, on page 230, it appeared that Sture had 
resided on the land as a homestead settler since' May 1, 1879. The 
railway cornpany condemned the land in 1882, and therefore before 
Sture became entitled to a patent. It was held, nevertheless, that he 
was entitled to damages for the land taken in an amount practically 
the same as if he were the owner of the land. As to the rights of a 
homesteader after entry, the court said: 

"But a homesteader, after entry, occupies an entirely différent position. He 
bas in fact purchased. His entry, whleh is made by making and flling an 
affidavit, and paying the sum required by law, is a contraet of purchase, 
whlch glves him an inchoate title to the land, which is property. Thls is a 
substantial and vested right, whlch can only be defeated by his failure to 
perform the conditions annexed. It is true no certifieate or patent can be 
issued until the expiration of flve years from the date of the entry ; the 
United States retaining the légal title to iiisure performance of thèse condi- 
tions. But the vested right of the settler attaches to the land at the time of 
his entry, and is liable to be defeated only by his own failure to comply 
with the requirements of the law. If he compiles with thèse conditions, he 
becomes invested with full ownership and the absolute right to a patent, 
which, when issued, relates back to the time of the entrv, and, under the act 
of May 14, 1880 (21 U. S. St. 140, c. 89 [U. S. Comp. St. 1901, p. 1393 ; Supp. 
to U. S. Rev. St. 525]), his right under the entry relates back to the date of 
the settlement. Until forfeited by his own failure to perform the condi- 
tions of liis purchase, this right of property acquired by his entry must pre- 
vail, not only against individuals, but against the government itself. This 
is the view expressed in an opinion of the Attorney General of the United 
States, addressed to the Secretary of War, in July, 1881. See 1 Copp, 
Pub. Land L. 887." 

In Peyton v. Desmond, 129 Fed. 1, on page 12, 63 C. C. A. 651, on 
page 662, this court said : 

"It conclusively appears, as before shown, that the timber was severed from 
the land after the Initiation and durlng the maintenance of the plaintifï's 
homestead claim ; in other words, while he had a condltlonal or inchoate 
-'dit to the land, which was capable of perfection through compliance with 
Ij_ homestead law, and which in due course rlpened into a full, légal, and 
équitable title before the commencement of this action. This conditional or 
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Inehoate riglit ineluded an exclusive right to the possession so long as tlie 
plaintilï should comply In good faith with the requirenients of the law con- 
trolling homestead claims, and ineluded a further right to earn and receive 
the title. This right to the possession and to earn and receive the title ex- 
tended to everything whieh vs'as part of the land^timber as well as soil. 
The severance of the timber from the soil was a violation or infraction of the 
plaintiff's right to the possession, and of his right to earn and receive the 
title. It was an injury to both. It may be that the conditional or inehoate 
right of a homestead claimant is subject to a power in Congress to termiuate 
it in whole or in part— as to the land or only as to the timber — at any tiine 
before it is perfected into a vested équitable estate by full compliance with 
the requirements of the law; but It is not termlnable or subject to impair- 
ment by third persons," 

In Shea v. Cloquet Lumber Company, 97 Minn. 41, on page 43, 105 
N. W. 552, on page 553, the Suprême Court of Minnesota, in speaking 
of the rights of Shea, a neighbor of Burns, to the timber eut by it un- 
der the same circumstances under which it eut the timber in question 
in this ease, said : 

"The next assignment of error is that the court erred in refusing to give 
to the jury the défendants' first request, which was this : 

"Timber growing on unsurveyed government lands belongs to the United 
States, and a squatter on sueh lands has no interest in or title to such grow- 
ing timber. 

"As against the United States it is true that a squatter has no title to or 
Interest in the land. The évidence, however, tended to show that the plain- 
tifC settled upon the land some nlne years before his arrest; that he niade 
application to enter the land under the homestead laws, which was refused; 
that 'plaintlfC belleved in good faith that he was eutitled at least to the pos- 
session of the land, that he would ultimately acquire it from the government, 
and that he was the owner of the timber growing thereon.' See [Shea v. 
Cloquet Lumber Co.] 92 Minn. 348, 100 N. W. 111 [1 Ann. Cas. 930]. This 
évidence tended to show that as against a trespasser the plaintifC had an 
inehoate interest in the timber growing on the land he was so in possession 
of. Hastay v. Bonness, 84 Minn. 120, 86 N. W. 896. In view of this évi- 
dence, the requested instruction, if given, would hâve been misleading, for 
the reason that the jury might infer therefrom that the plaintifl: had no 
right as against trespassers to protect the timber growing on the land in his 
possession. The court did not err in refusing to give the instruction." 

Plaintiff's right of action was complète in August, 1902, and nothing 
has happened since that time to defeat it. The United States has 
conveyed the land to him. It seems to be admitted by the défendant 
that if this conveyanee had been made by the go\^ernment under the 
homestead laws the plaintilï would prevail in this action. But it 
says that, because Burns, acting under the advice of eounsel, instead of 
taking the land under his homestead claim, secured title from the 
government by the use of Valentine scrip, he has lost his right of action 
for the value of this timber. To this we cannot agrée. The affidavit 
made by him when he applied to enter the land with Valentine scrip 
shows that he had not abandoned it, but was then insisting upon his 
homestead right. The government, instead of giving the land to 
Burns as it was bound to do, secured what amounted to a cash payment 
for it. So far from being damaged by the change in the method of 
acquisition, it benefited by it. 

In Ard v. Brandon, 156 U. S. 537, on page 541, 15 Sup. Ct. 406, on 
page 408 (39 L. Ed. 524), it appeared that Ard entered uopn the land 
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in question for the purpose of securing it as a homestead. He made 
application to enter it as a homestead, which application was denied. 
Under the advice of the local officers he entered it under the pre-emp- 
tion law. His application under that law was rejected. He was 
denied the right to change his entry to a homestead entry; but he 
continued to réside upon the land, which was afterwards patented 
by the government to the grantor of Brandon, who brought this action 
in ejectment. It was held that Ard was entitled to the land. The 
court in this case said : 

"But we are of the opinion that the testimony shows a right anterior to 
liis pre-emption entry — a right of whieh he was deprived by the wrongful 
acts of the local land officer, and which he did not forfeit or lose by virtue 
of his subséquent efforts to pre-empt the land." 

And, again, on page 543 of 156 U. S., on page 409 of 15 Sup. Ct. 
(39 L. Ed. 524): 

"Sueh wrongful rejection did not operate to deprive défendant of his équita- 
ble rights, nor did he forfeit or lose those rights because, after this wrong- 
ful rejection, he followed the advice of the register, and sought in another 
way to acquire title to the lands. The law deals tenderly wlth one who, in 
good faith, goes upon the public lands, with a view of making a home thereon. 
If he does ail that the statute prescribes as the condition of acquirlng rights, 
the law protects him in those rights, and does not make their continued ex- 
istence dépend alone upon the question whether or no he takes an appeal from 
an adverse décision of the officers charged with the duty of actlng upon his 
application." 

And, again, on page 544 of 156 U. S., on page 409 of 15 Sup. Ct. 
(39 L. Ed. 524) : 

"Doubtless the error could hâve been corrected by an appeal, and perhaps 
that would hâve been the better way ; but when, Instead of pursuing that 
remedy, he is persuaded by the local land officer that he can accomplish that 
which he desires in another way-^a way that to him seems simpler and easier 
— it would be putting too much of rlgor and technlcality Into a remédiai and 
bénéficiai statute like the homestead law to hold that the équitable rights 
which he had acquired by his application were absolutely lost." 

The case at bar is much stronger than the case of Ard v. Brandon, 
for in that case Ard never acquired a patent from the government, 
but another did ; while in this case Burns secured title from the 
government, but in another way than by his homestead claim. 

In Preston v. Cloquet Tie & Post Co., 114 Minn. 398, 131 N. W. 
474, it appeared that the plaintiff applied to enter the land as a home- 
stead on July 12, 1902. This application for no fault of his was re- 
jected, and on October 3, 1907, he filed a new homestead entry on the 
same land. A final certificate was afterwards issued tô him. Prior 
to 1903, Randall, the grantor of the défendant, entered upon the land 
and eut the standing timber thereon. It was held that Preston was en- 
titled to recover the value of the timber thus eut and removed. It 
will be noticed that it was eut prior to the homestead entry made in 
1907, under which Preston acquired his title. 

The court said, on page 401 of 114 Minn., on page 475 of 131 N. W. : 

"ïhe flrst and second alleged reasons hère urged by the défendant why the 
facts do not sustain the judgmeut are to the effect that they show that the 
United States, and not the plaintiff, was the owner of the timber clainied to 
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have heen converted, and, further, that tlie filing of the second application war, 
a waiver of ail riglits, if any, acquired uuder the first application, and that 
the final certifieate and patent relate back only to the second application. 
It is to be noted in tins connection that the plalntiff was in the actual pos- 
session of the timber, whieh is the subject-niatter of this action, as it was 
severed from the soil and banked on the land of which he was in the ex- 
clusive possession, and, further, that the défendant is a stranger to the title 
of both the timber and the land whereon it was eut and piled. Such posses- 
sion was prima facie sufflcient to enable tlie plalntiff to maintain this action 
agalnst the défendant, wlio took and carried away the timber from his pos- 
session without aiiv lawful right thereto. Stitt v. >;amakan Lumber Co., 95 
Miun. 01, 103 N. W. 707. 

"It is true, however, that the légal title to the land was in the United 
States when the timber was eut, and also wlien the défendant carried it away ; 
but it is clear, from the facts fonnd by the trial court, that the plaintiffi's 
possession of the land, from Septeinber, 1002, down to the time when the 
patent therefor to him was ordered to be issued, and the granting of the 
final certifieate, was continuons and exclusive under his liomestead entry. 
The fact that the land department erroneonsly rejected his first application, 
evidently for the reason that the land was claimed by the Northern l'aciflc 
llailway Company, did not affect his substantial rights and equities as agalnst 
the défendant, a stranger to the title. He settled upon the land, clainiing 
it as a homestead under his flrst application, which was in fact and law 
valid, although by reason of the nilstake of the land department he was 
obliged to make a second application. He did ail that he could do to pro- 
tect his. rights in the land and the growing timber thereon, and they are not 
affected by the mistake of the land offlcers. Koy v. Uuluth & I. 11. Ily. Co., 
69 Minn. 547, 72 N. W. 794." 

In Pottei- V. United States, 122 Fed. 49, on page 53, 58 C. C. A. 231, 
on page 235, this court said : 

"It is contended, however, that the commutation of Byerla's liomestead en- 
try to a cash entry, tlio sale of the land to him thereuuder by the government, 
the issue of the final certifieate, and the acceptanee by the TJnited States of 
the purchase priée of the property in t'ebruary, 1S9(). estopped the government 
from maintaining an action agalnst the défendants for the timber taken from 
the land by Byerla or for its value, and that ui)on this grouud the défend- 
ants were entitled to a peremptory Instruction in their favor. The position 
would be Sound if the sale of the land by the United States and its issue of 
the final certifieate had not been induced by fraud, or if, by act or acquies- 
cence, the government had condoiied or waived that defect. The acceptanee 
from the purchaser by the United States, or by any other vendee, of the priée 
of the land of which he has been in possession under an ofCer or contract of 
sale estops the vendor from reeovering damages of the vendee or of his grantee 
for timber or ore taken from the land by them during the pendencv of the 
offer or contract. Tcller v. United States, 54 C. C. A. 349, 117 Ped. 577; 
United States v. Bail (C. 0.) 31 Fed. GG7; United States v. Freyberg (C. C.) 
32 Ped. 195." 

In United States v. EUis (C. C.) 122 Fed. 1016, the facts were sim- 
ilar to those in the case at bar, with this différence, that in that case 
the United States attempted to recover the vahie of the timber from 
the grantee of the homestead settler. 

The court said, on page 1017 of 122 Fed.: 

"The timber taken from parcel 1 was purchased in good faith from ,T. B. 
Stoddard, wlio was at the tlnie a settler on the land as a homesteader. There- 
after, and before a full conipliance with the homestead laws, so as to entitle 
him to title, Stoddard relinquished his homestead for the purpose of acquir- 
ing title by entry with forest reserve scrip, and simultaueously with his relin- 
quishment he did make such entry, and acquired title. Had he completed his 
title under the homestead laws, neither lie nor his vendee would have been 
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liable, tmder the rule of TJnited States v. Bail, for tlmber eut and sold In 
tlie meantlme. Does It alter the case that he abandoned one method, and 
acqulred title by another? It is clear that, as to the willfulneisis of what. was 
doue, it does not do se. tlpon prlnclple, it makes no différence whether a 
person who goes into possession of real property under a contract of pur- 
chase acqulres liis title under such contract, or under a new and substituted 
contract. Tliere was no abandonnient of the entry, or relinquishment of the 
purpose for whlcli it was made. ïlie substituted method of acquiring title 
waa in opération from the moment the first method was relinquishc 1. The 
possession was at ail times lawful. There was no damage to the government 
in the substituted contract. It may be open to question whether the title ac- 
qulred under the scrlp purchase can be said to relate back to the homestead 
entry ; but, with or without such relation, the conséquence is the same. ïhere 
was no trespass in elther case. The reason why a person who goes into pos- 
session of real property under a contract of purchase, and abandons or fails 
to comply with his contract, is liable in trespass for the profits of the land, 
or waste committed, is because the vendor has the property thrown back on 
his hands, impaired in value. And this event niust happen before a right of 
action arlses. There has been no moment of tlme when the government has 
been damaged. It has been threatened with damage in the risk mentioned, 
and it would hâve had good right to an injunctlon restraining the act whieh 
threatened its interests. But its Interests hâve not been impaired, and with- 
out this, or damage or injury, it cannot recover as for damage or injury." 

Under thèse circumstances, the fact which appears in évidence that 
the United States also is suing the défendant for the value of this tim- 
ber is no défense. That action cannot be maintained by the govern- 
ment. 

From the letter presented in évidence written by the government 
counsel in charge of that suit, it is apparent that such is their opinion, 
in case the défendant pays Burns for the timber. 

[4, 5] (2) The court instructed the jury that the défendant was a 
willful trespasser, and that the plaintifï was entitled tO' recover as 
damages the vaUie of the legs in the lake. In this we think that there 
was error. In what we hère say we do not at ail mean to indicate that 
the évidence shov/ed that the défendant was not a willful trespasser. 
We hold only that the question whether it was or not should hâve been 
left to the jury to décide. 

Whether the défendant was or was not a willful trespasser must 
be determined by what it knew or ought to bave known at the time of 
the cutting, which was in the winter of 1900 and 1901. What it 
learned after that is immaterial. At that time it had been decided by 
Judge Morris in the state district court that the defendant's rights 
went to the Howe line only, and that it had no right to eut on the land 
of Burns. 

This décision was made July 13, 1896, and Hornby, the defendant's 
manager, then knew it. The action being in ejectment, a second trial 
was demanded and granted in accordance with the praçtice of Minne- 
sota, and the judgment entered on this décision was vacated. Some 
months prior to September, 1897, Judge Lochren in the United States 
Circuit Court upon a motion for temporary injunction held, contrary 
to the décision of Judge Morris, that the title of the owner of the lots 
bounded by the Howe line did extend to the lake, and that therefore 
(he défendant under its timber deed had the right to eut on Burns' 
land. This décision was affirmed by this court on September 27, 1897, 
207 F.— 4 
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and it was expressly declared in that décision that tHe grantor of tHe 
défendant, and not Burns, was the owner of this land. Kirwan v. 
Murphy, 83 Fed. 275, 28 C. C. A. 348. At the final hearing in the 
Circuit Court Judge Lochren again made the same ruling on July 5, 
1900. 103 Fed. 104. Hornby knew of ail thèse décisions as they were 
made, and they were ail made before the cutting commenced. The 
next décision agreeing with that of Judge Morris was made by Judge 
Cant, in the state district court, who held that the defendant's grantor 
took only to the Howe line ; but this décision was not rendered until 
September 4, 1901, after the cutting had been done. The judgment 
in that case was afterwards affirmed by the Suprême Court of the 
state of Minnesota, and by the Suprême Court of the United States. 
Hornby testified that he was kept informed by his eounsel of the prog- 
ress of the litigation. He knew that this court had decided that he 
had the right to eut this timber. If that décision had been right, the 
défendant would hâve prevailed in this action. It was the highest 
court that had passed upon the question at the time of the cutting. 
Within the décisions of this court as to what is a willful trespass in 
this class of cases, that question should in this case hâve been left to 
the jury. Central Coal & Coke Co. v. Penny, 173 Fed. 340, 97 C. C. 
A. 597; Liberty-Bell Gold Mining Co. v. Smuggler-Union Mining 
Co. (C. C. A.) 203 Fed. 795. 

In view of another trial of this case, we will say that while the ad- 
vice of eounsel is no défense, and is not conclusive upon the question of 
willful trespass, yet it is compétent évidence upon the question of good 
faith, and it would be error to exclude it. 

[6] (3) The only question left to the jury when they retired was as 
to the value of the logs, and they were instructed that they must return 
a verdict for the plaintifï for some amount between $8 and $1 1 a thou- 
sand. After being out two days, the jury reported that they could not 
agrée. The plaintiff thereupon waived ail damages above $8 a thr i- 
sand, and a verdict for that amount was directed by the court and 
signed by a juror. Upon being asked by the clerk of the court if that 
was their verdict, 11 of the jurors responded that it was, and one 
juror responded that it was not. Thereupon the court ordered the 
clerk to enter and record the verdict as signed. In this there was no 
error. If, before the jury had retired at ail, the plaintiff had waived 
ail damages above $8, the court could then hâve ordered such a ver- 
dict. Slocum V. New York Life Ins. Co., April 21, 1913, 228 U. S. 364, 
33 Sup. Ct. 523, 57 L. Ed. 879, and the objection made by a single 
juror could not hâve prevented it. Cahill v. C, M. & St. P., 74 Fed. 
285, 20 C. C. A. 184. 

When the court did direct the entry of judgment, the jury had not 
passed upon any questions submitted to them. Ordering a verdict 
after the jury has dehberated and has been unable to agrée is not a re- 
examination of a fact tried by a jury, in violation of the seventh 
amendment of the United States Constitution. 

However, for the error in taking from the jury the question cf good 
faith, the judgment must be and it is reversed, and a new trial ordered. 
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CARL,AND, Circuit Judge. I dissent from so much of the opinion 
as holds that it was error net to submit to the jury the question as to 
whether the lumber company eut and converted the logs to its own use 
in good faith. The claim that the ravishment of virgin pine by the 
lumber company under the facts in this case was in good faith strikes 
one as so incongruous as to immediately challenge attention. 

What constitutes good faith ? It has been defined as f ollows : Good 
faith consists in an honest intention to abstain from taking any un- 
conscientious advantage of another, even through the forms and tech- 
nicalities of law, together with absence of ail information and belief 
of facts which would render the transaction unconscientious. The 
facts as they appear in the record, and they are undisputed, fall very 
far short of entitling the lumber company to the protection of the 
grateful shade of good faith. I cannot agrée that whether or not the 
lumber company was a willful trespasser must be determined by what 
it knew or ought to hâve known at the time of the cutting. The logs 
were actually taken from the lake about four years after they were 
eut, and long after there had ceased to be any question whatever as 
to the validity of the lumber company's claim to the same. The un- 
disputed testimony has convinced me that the lumber company was 
determined to take the timber at ail hazards, regardless of the rights 
of Burns or any one else. This being so, there is no room for the plea 
of good faith. 

The judgment, in my opinion, should be affirmed. 



THE SAO PAULO. 

(Circuit Court of Appeals, Second Circuit. June 14, 1913.) 

No. 194. 

Shipping (§ 132*) — Damage to Cargo — Liability or Vessei, — Evidence Con- 

SIDEKED. 

Evidence eonsidered in a suit to recover for damage to a cargo of 
Brazil nuts by heatlng or burning on a voyage from Para to New York, 
and held insufflcient to establish négligence on the part of the vessel in 
stowage or ventilation, or in failing to shovel the nuts over during the 
voyage in the usual manner; it further appearing that they were sub- 
jected to worse conditions when being brouglit down the Amazon in river 
steamers and that the injury niight hâve been sustained during that time. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dlg. § 132.» 

Liabilities of vessel owners for loss or injury from improper stowage, 
see note to The Gualala, 102 C. C. A. 553.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by William Hills and William Hills, Jr., against 
the steamship Sao Paulo, L,loyd Brazileiro, claimant, for damage to 
cargo, and cross-libel for freight. Decree for respondent, and libel- 
ants appeal. Affirmed. 

Thèse causes come hère upon appeals from decrees of the District 
Court, Southern District of New York, dismissing libels which were 

*For other cases see same topic & § numeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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brought to recover damages to consignments of Brazîl nuts through 
heating or burning, which it is alleged were caused by reason of the 
"fault and négligence of the steamship Sao Paulo." 

The following is the opinion of the District Court, by Hand, Dis- 
trict Judge: 

This is a libel in rem in the admiralty against the Steamship Sao Paulo 
uiider a bill of ladiug of a cargo of Brazil imts cousigned from l'ara to Ne\^' 
Yorlc. ïhe libel is based upon the négligence of the carrier in faillng to take 
care of the nuts, on account of which they were damaged in the voj'age. The 
ship cross-llhels the libelants for the freight, no part of which has been paid. 

A firm of brokers in l'ara, named Gruuer & Co., bought the nuts there on 
the 8th day of June, 1910, on behalf -of Poel & Arnold in New York and for 
the account of the libelants, and consigned them to the claimant, Lloyd 
Brazileiro, to be shipped on the steamer iu question. The ship left Para 
on June 8, 1910, and reached New York on June 20th. The bill of lading did 
not recite that the nuts were received in good order and CQutain«d affirmative 
exceptions against any damage except from lack of care, bad stowage, etc. 
The liljelant concèdes that it must prove that the nuts were in.1uréd through 
the négligence of the ship Itself. On arrivai and discharge of the nuts at 
the Bush Terminal Docks in Brooklyn, N. Y., on the 21st and 22d days of 
June, 1910, it was found that they were in bad condition and that a certain 
percentage, which it is not now necessary to ascertaln, had been, in the lan- 
guage of the trade, "burnt" or "cooked." Although there Is some vagueness 
in the testimony as to .iust what this process is, the most reasonable inter- 
prétation seems to be that, as' the méat of the nuts is extremely oily, their 
deeomposKion, which starts spontaneously, créâtes beat, and this heat will 
générale a vapor or steam, the nuts being usually nioist, and, if this steum 
be not released, it will in turn accelerate the décomposition of the nuts, 
which find in the moist and heated atmosphère the best surroundings for 
decay. The précautions used in the care of the nuts are ail devised to re- 
lieve them of the moist vapor so' ereated. It is conceded tîiat, when the nuts 
are surrounded by dirt and hâve become wet, the nmd so ereated greatly in- 
creases their liability to spoil. From the testimony it also appears that the 
cargo in question was somewhat more dirty than usual because of the fact 
that the nuts were taken toward the end of the seasou wlieii the trade does 
not expect them to turn ont so well and wlieu they are more apt to be coyéred 
by dirt 

The nuts are gatliered from the forests bordering on some of the smaller 
tributaries which empty into the Amazon river from the north about SOO 
miles from its mouth. The natives gather them and carry them in canoës 
to well-known gathering places, where they store them ou the shore geuerally 
on a rough plai;form covered with a roof of leaves or sometimes on the shore 
itself. ïhe river steamers leave Para, ascend the AuuiKon, and stop at vari- 
ons places ou its tributary, the Trombetas, taking on board the nuts as they 
flnd them. Thèse they, for the most part, put into the holds, carrying the 
balance upon deck. Usually the last stopping place for gathering nuts is 
Obidos, but some of the nuts iu the case at bar were taken by oue of the 
river steamers botween 50 and 100 miles further down. After they are car- 
ried to the mouth of the Amazon they are discharged from the river steamer 
and put into lighters and then loaded into the holds of steamers plying either 
to New York or Europe. 

It is Avliile lying in the hold of a steamer that the nuts are peeuliarly sub- 
ject to become "cooked," as already meutioned, so that there are several 
well-recognized précautions adopted to prevent it. Thèse are substantially 
three : First, the hold is not to be loaded too f ull ; second, an abundant sup- 
ply of fresh air is continuously injected into the hold and the hot air allowed 
to pass off; third, the top of the nuts is continually furrowed by spadlug, 
so that the heat geuerated in the lower part shall escape and the crust which 
would otherwise form shall be continually broken up. The flrst of thèse re- 
quirements is met if a headroom of four feet between the ceillng of the hold 
and the Tevel of the nuts is maintaiued. ïhe second is iusured (a) by keep- 
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Ing the hatches always open except when absolutely necessary to close them 
tlirough stress of weatlier, and in case of raiu by building awnings over the 
hatches, and (b) by always carefully turning the tîxed iron ventilators into 
the wlnd and supplementlng with sail ventilators the standing ventilators, 
as will be hereafter mentioned more in détail. The third requirement Is 
answered by sendlng men, at least once and usually twice a day, into the 
holds to run furrows two op three feet dcep in the surface of the nuts, first 
forward and aft, then athwartships. If ail the précautions be observed, it 
is not uuusual to dellver the nuts in Kew York in a less heated condition 
than they were received at l'ara. 

The greater nuniber of the nuts in question were gathered along the bank 
of the Amazon river and Its tributary, the Trombetas, during the month of 
May, 1910. Xothing is known of the particnhir antécédents of this spécial 
cargo before it reached the river steamers, Sapucaia and Perseveranca, in 
which the nuts were brought down the Amazon to l'ara. The Sapncaia left 
l'ara on May 7th, passed Obidos, the niouth of the Trombetas, flve days 
later, and began to load nuts shortly tliereaftcr. The Perseveranca was 
three days behind her. Each vessel had received ail of her nuts some four 
or flve days before she reached Para, where the Perseveranca arrived on 
June Ist and the Sapucaia on .lune 2d. The greater part of the nuts had 
therefore been in the holds of the two steamers for a period of from one to 
two weeks. In the liarbor of Para they remained in the same hold from the 
date of the arrivais, June Ist and 2d, uutil the discharge began, which was 
on June 4th. There were two holds and no 'twcen deeks in the Perseveranca 
in which the nuts were stored; a forward hold havlng à capacity of 16,800 
eublc feet aud an after hold with a capacity of G,800. Each hold was divided 
anildshlp from keels on to celling by a solid partition, so that in fact the ship 
had four holds, two forward and two aft. Into each of thèse holds there 
opened a hatchway which was located within a few feet of the vessel's rail. 
The ventilation in each of the forward holds consisted of one coWl ventilator 
16 iuches in dlameter and one mushroom exhaust ventilator. The cowl ven- 
tilators each went down to within about a foot of the bottom of the hold. 
In the after hold there was the same ventilation exeept that instead of two 
IG-inch exhaust ventilators there was one 18-inch ventilator, which was ex- 
actly divided in two by the fore and aft iiartition already spoken of. The 
holds of the Perseveranca were kept open during the trip and the commou 
sort of sail ventilator was put into each hatch. 

The Sapucala had a forward aud after hold like the Perseveranca and no 
'tween-decks; the forward hold having a capacity of 11,600 cubic feet and 
the after hold of 9,400. Like the Perseveranca also, each hold of the Sapucaia 
had two hatches near the sides of the vessel 4% feet by 12 feet. The forward 
hold was divided fore and aft by a partition ruuning amldships from keelsou 
to celling, and another partition athwartships, cutting the hatches about in 
two. The after hold was divided by a fore and aft partition only. The ven- 
tilation in the Sapucala for the forward hold consisted of a 12-lnch cowl 
ventilator and a 12-iuch exhaust ventilator aft and in the after hold the same. 
Ilowever, owing to the partitions just mentioned, both port divisions of the 
forward holds of the Sapucala were without ventilators, and on the star- 
board partitions the forward one had one cowl ventilator going down to with- 
in a few inches of the bottom of the hold, and the after starboard division 
had only the exhaust ventilator. Ijikewise, because of the division of the 
after hold, the port division had only the cowl ventilator extending down 
uearly to the bottom like the rest, and the starboard division had only the 
exhaust ventilator. The hatches were, however, kept open as in the other 
case, and in each a sali ventilator was inserted. Such at least Is the most 
reasonabU» construction to put upon the testimony in this case. 

The holds of both vessels were fiUed to within not more than 24 inches of 
the ceiling, and the Perseveranca also carried a considérable deck cargo. Dur- 
ing this trip on the Amazon the nuts were not shoveled and the climatic tem- 
pérature was hot. 

On arriving at Para the nuts were offered for sale. This was doue as fol- 
lows: An employé of Cohen, an auctioneer, took one basket of nuts from the 
forward hold and one from the after hold of each steamer, making four in ail. 
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Thèse he took from the top of the heap just beneath the hatch opening. They 
were carried to the auctioneer's shop and exposed as saïuples of the car.ïo. 
Various proposed pui-chasers were at liberty to take from thèse baskets 100 
nuts, crack them, and learn how great a percentage was bad. The nuts are 
then sold in accordance with the saniple, subject, however, to a test by the 
buyer at the time of their delivery. This is the universal practice in the sale 
of nuts at Para and is the only available way of ascertaining their (piality. 
It is uiiiversally accepted by persons dealing in such nuts as the proper way 
to buy and sell them. 

This cargo amounted to 500 tons, sonie 25 tons belng ex barge San Salva- 
dor, hereafter mentioued; and, as it was larger than is usual in Para, there 
were only three flrms who would buy the nuts: First, the libelant's agents,, 
Gruner & Co. ; second the flrm of R. O. Ahlers; and, third, the firm of Adel- 
bert H. Alden. Each of thèse were bidders at the sale, but, thlnking that they 
could do better by private compétition, they abandoned the biddlng when the 
price got to be about 15 mil reis. The auctioneer, seeing the larger bidders 
leave, withdrew the nuts from the sale and walted for a separate bidding. 
Both the libelant's flrm represented by Gruner, and Alden's flrm, represented 
by one Neale, bid 18 mil reis. Eventually the nuts were sold to the Ubelant 
for 18 mil reis, 200 reis. Before making the blds both Gruner and Neale had 
made a crack of the nuts from samples taken from the baskets. Thèse had 
exhibited in no case more than 13 per cent, bad, and, as the sale was on a 15 
per cent, basis, both bidders were contented. Nelther found any "burnt" 
nuts In their examlnatlon. It does not appear exactly how many Gruner 
cracked except that he took a certain number from each basket ; Neale took 
100 nuts out of each of the four baskets. Before ofCering the nuts for sale, 
Cohen likewise made a crack which he found to average for both vessels 
11% ; the highest being 14 from the Perseveranca. It does not certainly 
appear how many nuts he used for hls crack. He thought the cargo to be of 
good size and in good condition, but did flnd, unllke the other two, some 
'•burnt" nuts In the samples whlch he examined. 

After the cargo had been struck down to Gruner, he arrangea with the 
claimaut's agent, Pardo Vleira, that the nuts should be carried by the Sai> 
Paulo, which was to furnish the lighters to take them from the river steamers 
aboard the ship itself. The first cargo from the lighters was brought to the 
Sao Paulo on the 5th of June, and the work was carried on contlnuously uutil 
she sailed, which was on the evening of the 8th. Stevedores eniployed by the 
claimant did the work, taking the nuts out in baskets which were duniped 
into a hectolitre measure that was afterwards emptied over the side into the 
lighter. 

While the nuts were being loaded into the lighters to be carried aboard the 
Sao Paulo, Gruner had three men présent who kept tally of the crack of the 
nuts, as they went over the side of the river steamer. Of thèse three, two 
were called and the third was in Manaos. Their nanies were Curado, Mendes, 
and Viuagre. The books in which they kept a part of the tally were put in 
évidence. Curado examined 1,450 hectolitres ex Sapucaia ou the 4th of June, 
anu on the 5th, 245 ex Sapucaia and 442 ex San Salvador. On the 6th Mendes 
examined 988 hectolitres ex Perseveranca and Viuagre 1,000, though the lat- 
ter's tally books were not in évidence. On the 7th Mendes examlued 1,645 
hectos ex Perseveranca. The total number of hectolitres of whleh the tally 
was in évidence was 4,770, to which may be added Vinagre's 1,000, making in 
ail 5,772 hectolitres, or somewhat more than half the cargo of ail three ves- 
sels. Curado was 22 years old and had been four months in the employ of 
Gruner ; this was his fourth crack at the uiost. He testifles that he examined 
100 nuts for every 20 hectolitres, but his books represent the percentage to 
be for every 100. Mendes was 19 and had never examined nuts before. 
Machado, Gruner's foreman, was présent at the time of the crack and sald 
that it was made at every 100 to 200 hectolitres, and that the percentage of 
bad nuts was not more than 12. He had had a long expérience, having been 
engaged in the business for 30 years, but it did not appear to what extent 
he actually took part in making the tally, though he appears to hâve person- 
ally eut the nuts and made some of the tests. He likewise testifles that there 
were no burnt nuts In either cargo. Two employés of Mendonca Ribelro & Ce, 
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the seller, were also called, who testifled that they made a test of the nuis 
as they were dlseharged. Their books were put in évidence, but in some way 
bave now been lost, and the highest crack whlch the books showed was 11. 
Perelra, oiie of them, in only a few cases made the test himself ; the foreman 
of the stevedores, perhaps Machado, cuttlng the nuts and counting the per- 
centage while another man made the tally, so that the principal part of bis 
work was to count the hectolitres. Oliveira, the other employé, found the 
crack above 10 but found no bunit nuts in the cargo, and, although he did not 
eut the nuts himself, they were eut in his présence by a sailor. He supervised 
1,T38 hectolitres and occasionallv examined the nuts which were set aside as 
bad. 

After the ligliters were loaded froni the river steamers, they were brought 
along tbe side of the Sao Paulo and the nuts were taken out and dumped into 
twb of the four holds of that vesesl. No. 2 hold just forward of the engine 
rspace, and hold Ko. 4 just forward of the poop. ïhe exact stowage and con- 
dition of the nuts when laden was a subject of dispute in the testimony and 
will be cousidered in the opinion. It is conceded, however, that some of the 
nuts were plaeed in the hold itself and some in the 'tween-decks. No other 
cargo was in either holds 2 or 4, but in the forward part of eacli 'tween-decks 
was plaeed some plants. ïhe cubic capacity of the holds was : For hold 
No. 2, 4,709 hectolitres; for 'tween-decks No. 2, 6,573 hectolitres; hold No. 4, 
5,485 hectolitres ; 'tween-decks No. 4, 5,113 hectolitres. The capacity of lower 
hold No. 2 was 16.200 cubic feet ; of the 'tween-decks No. 2, 22,150 cubic feet ; 
of the lower hold No. 4, 18,640 cubic feet; and of the 'tween-decks No. 4, 
17,550 cubic feet. The total cargo measured 10,083 hectolitres. The distribu- 
tion of thèse nuts between the holds and the 'tween-decks is a matter of dis- 
pute between the parties. The steamer was discharged at New York ou the 
21st and 22d of June. The nuts were spread upon the dock and at once found 
to be in an injured condition. 

Just what was done on the voyage is a matter in dispute, but it is conceded 
that no sail ventilators were put into either hatch. The ventilation of the hold 
was as follows: In the second hold there was one 12-lnch cowl ventilator on 
the starboard side and one ou the port side ; the diameter of the cowl In each 
case was 21 inclies and it vt'as flve feet above the deck. Into the 'tween- 
decks of No. 2 went one 18-incli cowl ventilator, the cowl of which was 30 
inches in diameter, and two mushroom exhaust ventilators with a 12-inch 
pipe 13 feet from the after bulkhead. Into hold No. 4 there were two 12-inch 
cowl ventilators, one on the port and one on the starboard side, 18 inches 
from the forward bulkhead, the cowl of each of whlch was 18 inches in diame- 
ter. There was also one 14-lnch cowl ventilator, the cowl of which was 36 
inches in diameter, which was 25 feet from the after bulkhead and entered 
the hold through the poop. In the 'tween-decks of No. 4 went one 10-incli 
cowl ventilator, the cowl of which was 18 inches, which was 26 feet aft of 
tlie forward bulkhead, and two 6-inch ventilators througli the bits of each 
side of the ship. Also there was one ventilator on the poop with a 20-inch 
pipe 25 feet from the after bulkhead. The hatches into hold No. 4 were 12 
feet by 12 feet, and into hold No. 2, 13 by 14. Into the 'tween-decks of No. 
2 they were 19 by 14. Calculations were made of the amount of air that 
would enter the holds through thls ventilation System at varions rates of 
speed, the resuit of which was that, at a speed of ten knots with no wind, the 
air in ail the holds would be changed in 12 minutes. 

The spécifie charges against the steamer by the libelant are as follows: 
That sufticient space was not left above the nuts; that the nuts were not 
shoveled; and that no sail ventilators were used in the hatches. 

Mr. Harriugton frankly concèdes that the burden rests upon hlm o( showing 
some négligence on the part of the ship, and that the only négligence would 
be in one of the three respects: The absence of sail ventilators, the improper 
stowage, and the failure to shovel the nuts. On the other hand, the clalmant 
insists that, whatever the condltion.s on board the Sao Paulo, a fortiori the 
eouditious on the Amazon would "cook" the nuts still more. When faced with 
llie fact Ibat a crack was made at Para, Mr. Haight insists that tbe crack was 
not such as to make it certainly represent the facts, because as to the crack 
of Gruiier, Neale, and the auctioneer it came from baskets taken just below 
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the liatches, and as to the crack of Gruiior's nnd Eibeiro's employés tliey are 
not reliable. Further lie insists that the important testimony of Ohaves ô 
Silva shows that a disliiterestcd persou foiiiul not ouly 15 per cent, bad bnt 8 
per cent. In addition in the process of Ijeeonnn.e burut. As to the sail venti- 
lators, he Insists that a snll ventllator contvUmtes nothing more than any 
other ventilator of the sa me size, and that the proof dlstinctly shows that 
there was adeqnate ventilation without it. 

To take np flrst the matter of shovelins the nuts, it appears by uncontra- 
dlcted testimony that tins was done twice a day for every day. jAIoreover, 
the testimony of the crew and offlcers is sni)portud by that of several pasuen- 
Sers. I do not mean that sncli passengers can say wltli certainty that shovel- 
ing was done twice eaeh day thronghout the voyage, but they do corrohorato 
the statements that this was the fact by swearing that they fre()uently saw 
men shoveling nuts in the hold. Of course the cargo owner's position is one 
of great difflculty in snch a matter and the testimony of the crew is certain ly 
open to the suspicion of interest, but in this case I could not flnd that tlie 
shoveling did not take place witnout dlsbelieving a number of persons whoso 
veracity was unimpeached. ïhe issue is not like that of the headroom. on 
which men's reeollections may well differ, and it is impossible to suppo.se that 
men could testify innocently that the nuts were shoveled twice a day, if swh 
were not the fact. Either the shoveling toolv place or the witnesses were de- 
liberately perjured. So that item of sujtposed négligence I wlll dismiss. 

The second point is tho item of ventilation. Ail the Booth captains, the 
only experts called, testify that It was the cnstom of their company at least 
in récent years to use sail ventilators, but they differed somewhat as to the 
importance they attributed to them. Thus Couch answers that he always 
carries wind sails and oonsiders that they are the best to give proper venti- 
lation. Ile concludes his testimony by saying that they are the "finest" things 
to hâve in the holds because you can always trim then: to the wind and they 
are above everything on the deck ; that they are praetically mueh hetter 
than other ventilators. Steer, the other Booth captain called by tlie libelant, 
sa y s that he uses wind sails of two feet six inches in diameter, the flaps of 
which extend ont six feet, and the tube of whicli extends to within two feet 
of the top of the nuts. He says that he does not think that ordinary venti- 
lators are half enougli and so he supplies the deficiency by wind sails. This 
is strong testimony certainly, but the two Booth captains called by the claim- 
ant hardly bear it ont. The first one, Coxon, had not had much récent ex- 
périence in carrying nuts, but had carried them in the past and was now 
dock superintendent of the line. Ile thought that, with adéquate headroom, 
wind sails would prohably be unnecessary ; that, however, wind sails did make 
a différence ; that the différence between the cowl ventilator and the wind 
sail is merely in the size of the tube ; and that on the whole, siiîe for sizc, 
the stiff ventilators were hetter. Ou his cross-examinatiou he reiterated that 
he did not regard them as necessary if there were ample other ventilation. 
Beunett, the other captain, sald that he considered tlieir use necessary be- 
cause the more wind you could get down Into tho hold the hetter, but that it 
was not absolutely necessary if there were other ventilation. In such cases 
he would not consider them necessary. ïhe only reason why they put tliem 
in was because it was a rule of the comnany. 

In this View of the testimony I think it niay fairly be said that although 
it is a customary précaution, and that the absence of the wind sails prima 
facie is négligence on the part of the ship, nevertheless it by no means neces- 
sarily follows that it is an absolute sine qua non of proper care. As Coxon 
says, the matter must be one of conimon sensé, and the real question is as 
to the best way to get air into the hold. A sail ventilator having a tube of 
two feet six inches in diameter and an area of about flve square feet will 
carry into the hold as much air as six ventilators having a tube 12 inches 
in diameter and an area of about four-lifths of a square foot, and it will carry 
down about three times as much as a ventilator having a diameter of 18 inches 
and a sectional area of 1% square feet. However, this of course dépends upon 
the relative size of cowl and wings, which is not giveu, and also it is plain 
enough, as Coxon says, that the straight métal shaft, other thnigs being equal, 
wlll offer less résistance to the down-pouring air than the flexible sides of a 
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canvas tube. The two yentilators into hold No. 2 ot the Sao Paulo \^'oul(3 
theoretically carry down ouly about half the air which a sail ventilator would 
carry down, and the single 18-ineh cowl ventilator into the 'tween-decks of 
hold No. 2 would carry down only one-third of the air which would be carried 
into that hold by a sail ventilator. Similarly the three ventilators into the 
No. 4 hold would carry down not much more than one-half the air carried in 
by a sail ventilator, and the two 18-inch ventilators into the 'tween-decl-LS of 
No. 4 would carry down only two-thirds of the ventilation of a sail ventilator. 
The two six-inch ventilators that went into the No. 4 'tween-decks hardly 
count. Two of the Booth captains seem to concède, and thls must be accepted 
as lu accordance with common sensé, that if there be other sufficient ventila- 
tion, there is no magie in the wind sails. On the three Booth ships, the 
Cearense, Ucayali, and Dominie, the fixed ventilation to the holds and 'tween- 
decks was in ail cases considerably less than that upon the Sao Paulo. In the 
case of the Cearense, with the exception of hatch No. 1, It was not more than 
half as much. In the case of the Ucayali, much less than that; and in the 
case of the Dominie, jivst about half. Moreover, the caleulations of Martin, 
the well-known naval arehitect, of the amount of air that would pass into 
the holds and 'tween-decks at given rates of speed showed that at ten knots 
au hour, which was the ordinary speed of the vessel, a complète change of air 
would take place in the holds in every 12 minutes. This everybody concèdes 
is enough, if it actually takes place, and Martin considered the ventilation 
quite enough for any cargo except bananas. If the speed against the wind 
were reduced to four knots an hour, the air would completely change about 
every half hour. Moreover, there is another considération which ought not to 
be forgotten, which is that in the System of ventilation on board the Sao 
Paulo the beat was to go out of the hatches and the fresh air was to go 
in by the ventilators. To combine sail ventilators with cowl ventilators is 
to disturb that System somewhat, just how much is not ascertainable from 
the évidence. 

While, therefore, the ship Is primarily at f ault for violatlng this customary 
régulation in the carriage of such nuts, I cannot iind that there is a sufficient 
case made to show that under the cireumstanees that disregard caused any 
damage. No doubt it would bave been safer to put up the sails, but we 
nmst remember the facts which I hâve enumerated: First, it is uusafe to 
compare by sectional area only the amount of air which will pass down a 
canvas tube with that which will pass down a steel tube; second, that a 
canvas tube would almcst eertainly disturb the upward current of bot air 
from the hatch upon which the ventilation in the Sao Paulo depended; third, 
that at least theoretically there was adéquate ventilation in any case, ac- 
oording to Martin's testimony on that point, which stands uncontradicted ; 
fourth, that the sbips on which wind sails were used, so far as appears, had 
Uiuch less ventilation than the Sao Paulo ; finally, that the matter after ail 
is one of sound common seuse in which the captains, wlio know the uiost 
about it, are by no means united in regarding the sail as a necessity. I do 
not think that the libelant has shown that the injury to the nuts was in any 
part caused by the absence of the ventilators. 

The remaiuing question is whether ade(iuate headroom was maintained 
over the nuts. Now there is some divergence of opinion between the Booth 
captains as to the amount which is necessary, but I think on the whole the 
best standard to apply is that of four feet, and this test the libelant sub- 
stantially accepts. Was four feet of headroom left over the nuts in ail the 
holds? There is undoubtedly plenty of testimony in the case that there was 
uot. Tbose of the longshoremen discharging the vessel called by the libelants 
ail testify that there was very much less than that. Moreover, It is évident 
that it is possible to stow the nuts with only two feet of headroom, and to 
trim them as well, because this was done on the Amazon steamers. Further- 
luore, there are some of the witnesses called by the claimant himself who 
lait the headroom at less than four feet. This was the judgment of Lima, 
who thought that the distance was only 2 Va feet in the No. 4 hold and that 
in the 'tween-decks it was not much more. Souza, another employé of the 
claimant, puts it at one meter or three feet three inches. Xavier says in 
Uold No. 4 it was only hlgh enough for men to Crawl kround on thelr lînees, 
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whieh would be not over three feet. On tlie other hand, Mello says that In 
hold No. 2 the nuts were between one and two meters high, whicb would 
seem to be at least four feet. Silva says you could walk on the top of the 
nuts In hold No. 2. Alves says a man could easily walk on the nuts in hold 
No. 4, and he was flve feet seveu Inches in height. Alfonso da Silva says that 
in the hold No. 2 you had to stoop in going under the beaius but l)etween 
them you could stand erect, and he was flve feet niue inches. Wlllington 
says that between six and seven feet was left in ail cases and also that he 
divided the entire cargo into four parts more or less equally accordiug to the 
size of the holds. I think that Mr. Haight was justified in criticising the 
longshoremen of the libelant in that they ail very positively testify that tliey 
were there on St. John's Eve when it was proved without question that at 
that time the ship was ail discharged. It is inconceivable that they were ail 
mistaken on a thing like that; they must hâve agreed with each other and 
misealculated the date. This, combined with the fact that the names of none 
of them appeared ou the time sheets of the clalmaut, satisfles me that their 
testimony Is not reliable. On the other hand, I am disposed to attaeh im- 
portance to the testimony of Crooks. He talked quite frankly, saying that 
the highest ridge of the nuts in the 'tween-decks wàs not more than two 
feet from the ceiling, and that in other places the space was greater than his 
height. The average height in hold No. 2 he puts as between three feet six 
inches and four feet ; in the No. 2 'tween-decks he thought the shortest space 
was three feet or three feet six inches; and In other places there was room 
for a man to work without difllculty. The conditions in hold Xo. 4 he found 
to be similar to those in hold No. 2. The longshoremen called by the elaimant 
put the space as between four and flve feet or more. The différences in ail 
this testimony arise, I think, flrst from the necessary inflrmlty of human 
recollection as to such matters, and next to the inévitable discrepancy between 
estimâtes of space or time. No one vi'ho has had auy adéquate expérience 
of trials can fail to be Impressed with the astoundlng inaccuracy of the esti- 
mâtes of illiterate, and also of literate, witnesses in such matters. Especially 
this is true as to the estnnates of time, and in regard to space men are only 
a little more reliable. When in addition It is remembered that the witnesses 
were probably speaking in some cases of the tops of the ridges, sometimes 
of the furrow'S, there is certainly an innocent interprétation possible for even 
the diversity that exists. However, with ail this différence of testimony the 
fact stands out that men had spent four hours a day in the hold shoveling 
the nuts. It is quite clear that they could not hâve doue this if the space was 
only two feet and a half. I think that Crooks' testimony is by far the most 
probable; i. e., that the nuts were not accurately trimmed, but that enough 
space was left in every hold to euable the men with some readlness to dlg 
the necessary furrows. It is not as though the shIp had been overladen, for 
confessedly the hold capaclty was more than twice what she carried. It 
would hâve been an absurd and unreasonable distribution of the cargo to 
l)ut more than four-flfths in the hold and leave only one-flfth in the 'tween- 
decks. It is very difflcult to work with shovels in a less space than four feet; 
and, while niuch considération for the crew is unfortunately not to be neces- 
sarily presupposed, it would be an almost wanton disregard of the ordlnary 
economy of navigation, when there was plenty of space to use, not to dis- 
tribute it with some degree of equality. The holds were 12 feet deep and the 
'tween-decks 8. It is most likely that the captain's testimony was right and 
that he divided the cargo equally as nearly as he could. Mr. Harriugton's 
calculations through Drake were based upon the testimony of those witnesses 
of the elaimant who sald that in both hold and 'tween-decks the space was 
flve feet seven or nine inches. Now I do not belleve that thèse men were 
right, and if I were obliged to guess at the height I should say that It was 
nearer four feet or three feet six inches, but It certainly must be clear that 
it cannot be legitimate to assume that thèse men were right in theIr estlmate 
of the space in the 'tvi'een-decks and then to show mathematically that the 
hold was overflUed. They were as wrong about the 'tween-decks as they were 
about the holds and theIr testimony must be considered throughout as Inac- 
curate. In the face of ail the diversity of testimony, I cannot flnd that the 
claimants hâve established that the stowage was Imperfect 
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This disposes of ail three of the items of carelessness on whlch the libelant 
relies, but in fact their chief reliance still remains unassailed, which is that, 
in spite of ail oral testimony, it is impossible that the nuts could bave spoiled 
as they did upon the voyage if the neeessary précautions had been maintained, 
and tliat therefore, if the nuts were sound when shipped, the précautions could 
not hâve in fact been taken, or at least they could not hâve been adéquate. 
In spite of the burden of proof, Mr. Harrington thlnks that the divergence 
of testimony and the source from which it cornes ■w«uld justlfy me in ac- 
cepting that portion vs^hich is favorable to him and in disregarding that por- 
tion vi'hich is not, providing the nuts were sound when they started. If the 
crack at Para were necessarily accurate, there would be niuch force in hls 
argument, but I do not thlnk that thls is so. In the flrst place it is very hard 
to see how the nuts could hâve been burnt during the 12 days they were 
on the Sao Paulo and not bave been much w^orse burnt on the Amazon steam- 
ers. Ail the conditions were worse there than at sea; they were pUed to 
within 24 inches of the deck ; In many of the compartments there was abso- 
lutely no ventilation ; in those in which there was any it was of small con- 
séquence ; there was no prêteuse of shoveling ; and the cllmatic températures 
were presumably higher than at sea. TBe libelant must concède ail this but 
puts his faith on the crack at Para. 

Now, as far as concerns the crack made by Neale, Gruner, and Cohen, I 
think that little can be inferred from it. Cohen's man says he took four bas- 
kets wliere it was most handy; that is, rlght beneath the hatch openlng. As 
there had been a wind sail ventilator on the Amazon, the nuts which were 
under the hatehes had been constantly fanned by the only air which any part 
of the steamer received at ail. To get four baskets he did not hâve to dig 
deep and there is every reason to suppose that the only nuts which he got 
were those which had received plentiful ventilation. Even among thèse Cohen 
thought he dlscovered some burnt ones. I do not think, therefore, that there 
Is any reason to suppose that thèse were accurate tests of the cargo. The 
test taken as the nuts went over the slde of the river steamer was of a différ- 
ent character, and there can be no question but that if an accurate test, taken 
for every 100 hectolitres, in fact showed no greater damage than 10 or 11 
per cent., the damage must bave occurred upon the shlp. The évidence dé- 
pends wliolly upon the employés of Gruner and Pâbeiro. Gruner's men kept 
track together of only about 6,000 hectolitres. One of them had never ex- 
amined nuts before, and the other had only been with Gruner four months. 
ïheir iudgment of nuts which had begun to be burnt was certainly not the 
most reliable. Machado was with theui and he testifles as to his recollection, 
but he kept no tally, nor do I understand that it was he who passed upon 
the condition of the nuts and told the two younger men what to tally. Had 
that been so, it would bave been proper to attribute to the tally his own 
iarger and sounder expérience, but I cannot flnd it as a fair inference 
from the testimony. His testimony I cannot therefore accept as more than 
either his recollection of the tally itself or his remembered estlmate from 
his own expérience. If it be the flrst, it adds nothing to the testimony of 
the inexperlenced men; if it be the second, it is subject to the gênerai doubt 
of any such estimate not at the tlme embodied in permanent form and not, 
even when made, so thorough and complète as entitles it to the credibility 
of a tally. 

Ribeiro had two employés présent at the time whose tests are also given 
in évidence. Their duty, however, was to see that Gruner's men were not 
maklng the percentage too high, and they were Interested, therefore, only 
in examining the nuts thrown aside as bad to see whether Gruner was not 
rejectlng good nuts. If Gruner's men were accepting bad nuts, it was not an 
afCair of thelrs and they undoubtedly did not examine the nuts which passed 
as good. Thus Oliveira himself says that he personally examined the nuts 
which were set aside as bad. I do not thlnk their testimony, therefore, is 
of any conséquence upon the présent issue. 

On the other hand, the testimony of Seligmann's employé, Chaves ê Silva, 
Is hère pertinent. He made an Independent examlnation of the nuts at some 
time not accurately flxed and found a percentage of 15 bad and of 8 which 
were, as he expresses it, beglnnlng to get burnt. The witness James testifles 
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tlmt in tlie flrst stase of burniiig the nuts change to a somewhat yellower color 
than the normal, ami that tliis eolor increases as tlie process continues. Just 
what the conclillon was of those mits which Cliaves é Silva placed withiu the 
8 per cent., it is impossible to say, but it is quite po.ssiblo that Curado, Mondes, 
and Vinagre failed to notice a considérable change in color, whicli would 
hâve been apparent to a more experienced persou. The libelant says that 
Cliaves é Silva's test, the extent o£ which does not ajjpear, nmy hâve been 
made only to answer his pi-incl])al for the loss of a sood bargain, but this 
seems to me a rather far-fetched explanation. Why should Seligmaun havo 
lost the bargain if lie thought the nuts were goodV lie was concededly ad- 
vlsed of the sale, attended the auction, and was actively in touch with the 
possibility of buyiiig the cargo. A more reasonable explanation is that he let 
ihe bargain go becau.se he found the nuts bad. It is quite true that the time 
of this examination does not appear except that it niust necessarily hâve been 
hetween the 2d and the 8th of June, but I cannot see that auythlnjf turns on 
that. Seligmann's good faith seems to me to be strongly corroborated by the 
fact that he sent the resuit at once to his principal in New York. That Laing 
did not suspect Seligmann's good faith originally is, I think, pretty obvious 
from the fact he was alarmed b.v tt when he got the news of the telegram. 
This is a matter upon which I do not lay great stress, yet from tlie whole 
of Laiug's conduct it seems to me inost likely that his coiiceru about the 
cargo was due more to his knowledge of the telegram than to anything else. 
I mention this as important onlj' as showiiig that, although the crack i,s prima 
facie accepted as an accurate test, Laing then recognized the possibility that 
it might hâve been wrong and was coucerned at that possibility. 

The testimony that when the nuts came over the si de of the Sao Taulo they 
were either steamiug or hot, 1 do not believe, beeause it is not substantiatod 
by more reliable persons who were there at the tinio and who would, I tliink, 
hâve seen it, if it had happeued. It is, liowever, the undisputed testimony, 
supported by that of disinterested passengers, that within a few days aftei 
the ship left Para the steam and stench from the holds becanie noticoablo and 
the great bulk of the testimony is that both steam and stench decreased after 
the ship left the Barbadoes. New it is hardly possible that the same treat- 
meut would hâve made the nuts steam during the early part of the voyage 
and cooled them off at the end. On the other hand, it is most likely that it they 
were delivered in a hot condition they would steam at first and proper treat- 
ment would cool them. Thus the Kooth captains say they can deliver nuts in 
a better condition than they receive them. Hoth Woodward and Alexander, 
passengers on the Sao Paulo, notieed the vapor in the vicinity of the lUirba- 
does, but they cannot say on which side. The two Brazilian ofiicers say they 
notieed the steam after the ship left Para but just when they do not state. 

It is true that the goods are bought and sold ou the l'ara crack, and indeed 
It is necessary that this sliould be the case, beeause if the buyer lias bad 
his opportunity to examine the imts and bas accepted them, it is too late for 
him thereafter to refuse beeause the examination was insufflcieut. On the 
other hand, it does not appear tliat in New York on the subséquent sale of 
the nuts the Para crack is accepted or that it is regarded as btnding on 
third persons. It seems to me rather that the conclusiveuess of this crack 
arises from the fact that it is ail that the buyer can do at the time and that 
what he does then is necessarily a linal acceptance. Therefore, in view of ail 
thèse considérations, the inexpérience of the men employed by Gruner, the 
position of Ribeira's employés upon the test, the crack of Chaves é Sllva, the 
care of the nuts on the voyage, sonie of it attested by disinterested persons, 
the conceded conditions upon the Amazon, and the history of the nuts on the 
voyage down that river, I am disposed to regard the crack at Para with 
euougli doubt to prevent its overcomiug in my mind the other testimony whith 
I bave detailed at such length. 

Perhaps if the burden had been upon the steamer to establish that the 
damage had been donc on the Amazon, she would hâve failed, but the liurden 
is the other way. It is upon the libelant to establish that it was not upou 
the Amazon, and under ail the circumstances I am not satisfied that this 
was not the case. With ail the confusion of testimony and the difticulty of 
reaehing auy certain conclusion as to what did happen, he must lose ou whom 
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the burden rests. Fortunately, perhaps, it Is not necessary to form a certain 
conclusion upon eitlier glde. I must eonfess that, with ail its possibility of 
error, tlie Para crack still seems to me a stumbling block in the way of an 
affirmative conviction. Ail I mean liere to say is that It was not necessaiily 
accurate, and tbat, in view of the othei- proof, it does not carry conviction 
iu my mind. It is undoubtedly a hard position for a cargo to be in, when 
it ninst prove what took place on the ship, but the ship is badly off also when 
it seeks to prove what was the condition of the cargo before it was delivered. 
Whatever the difliculties, I must take the law as I find it, and it requires 
the cargo to satisfy me upon the probabilities that there was lack of care. 
I am not satisfied. 

Let a decree pass dismissing the libel and for the freight upon the cross- 
libel, with costs. 

Harrington, Bigham & Englar, of New York City (Howard S. 
Harrington, of New York City, of counsel, and T. Catesby Jones and 
Kenneth M. Gibson, both of New York City, on tlie brief), for appel- 
ants . 

Haight, Sandford & Smith, of New York City (Charles S. Haight, 
John W. Griffin, and J. Dexter Crowell, ail of New York City, of 
counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The damage was undoubtedly by "détérioration," 
which is among the exceptions in the bills of lading, and concededly 
the burden rests on the cargo owner to show that the ship's négligence 
caused or promoted such détérioration. The case is a very close one 
but on the whole we concur with Judge Hand's conclusion for the 
reasons he has expressed that such négligence is not established by a 
prépondérance of proof. 

Decrees affirmed, with costs of this appeal. 



GRIFFIN V. ALLEN et al. 

(Circuit Court of Appeals, Eighth Circuit. July 14, 1913.) 

No. 3791. 

1. Appeal a::^d Errok (§ 673*) — Record — Matteks to be Iïtcll'ded. 

Where, on plalntilï's appeal from a judgment dismissing his bill, It 
appaared that his only rights agalnst défendant were under a contract, 
the provisions of which did not appear in the record, the judgment must 
be afflrmed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 2873; 
Dec. Dig. § 673.*] 

2. Appeal and Erroe (§ 909*) — Presumptioss in Support dp Judgment. 

Where, on an appeal by plaintiff, it appeared that, subséquent to the 
contract relied on by him, he failed to comply therewith and suit was 
brought against him, which was compromised by the giving of a new con- 
tract, it miglit be inf erred, in the absence of any évidence as to the ternis 
of the new contract, that it superseded the flrst contract. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3675; 
Dec. Dig. § 909.*] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Smith McPherson, Judge. 

•For other cases see samo topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Suit by George M'. Griffin against Thomas M. Allen and others. 
From a decree dismissing the bill, plaintiff appeals. Affirmed. 

Roland Hughes, of Kansas City, Mo. (Halbert H. McCluer, of 
Kansas City, Mo., on the brief), for appellant. 

E. P. Mann, of Springfield, Mb., and O. L. Cravens, of Neosho, 
Mo., submitted a brief for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

WILLARD, District Judge. Griffin, the appellant, brought this suit 
for the purpose, among other things, of having the défendant Allen 
enjoined from foreclosing certain mortgages on land in which Griffin 
was interested on the ground that when Allen bought the mortgages 
he acted as the agent of Griffin and should not be allowed to fore- 
close them against him. After final hearing the court below dismissed 
the bill. 

The amended bill alleged, among other things, that Griffin and the 
défendant S. M. Mitchell were the owners in equal shares of ail the 
capital stock of the Cedar Valley Stock Farm Company; that the 
Company in 1908 was the owner of 185 acres of land, subject to two 
mortgages, one for $3,000 and one for $300 made by Joslin, a former 
owner ; that in June, 1909 (it appears tbat the true date was May 10, 
1909), Griffin made a written contract with the company and Mitchell 
whereby it was agreed that Griffin should assign and relinquish to the 
company ail his stock therein, and in considération thereof the Com- 
pany would convey to Griffin ail of the 185 acres of land except the 
north 45 acres, and that the mortgage for $3,000 should be paid, one- 
half by Griffin, and the remaining incumbrances should be paid by 
Griffin, Mitchell, and the company ; that, pursuant to the terms of 
this contract, Griffin made an assignment of his stock to the company 
and the company executed a deed to Griffin of the 140 acres of land, 
and the assignment of the stock and the stock itself and the deed were 
delivered to E. Frost to be held by him in escrow until the mortgage 
had been paid ofï pursuant to the agreemeut, when the stock was to 
be delivered to the company and the deed was to be delivered to Griffin. 

The amended bill then alleged that Griffin procured a loan of $2,800 
wherewith to pay his half of the mortgage and certain other of his 
debts as set forth in the contract; that Mitchell employed Allen to 
represent him in paying off the portion of the incumbrance to be paid 
by Mitchell and the company ; that Allen agreed to advance the nioney 
for this purpose; that Allen failed to advance this money; that Mit- 
chell did not, and for that reason the $2,800 which Griffin had secured 
could not be used and was returned to the loan company. 

The amended bill further alleged that Allen had purchased the two 
mortgages for $3,000 and $300 and was attempting to f oreclose them ; 
it also contained allégations with regard to other claims against Griffin 
which Allen had purchased and was seeking to enforce, and with re- 
gard to another mortgage on the land of $2,500, which the défendant 
the Barry County Bank, of which Allen was the cashier, was proceed- 
ing to foreclose, and which the amended bill alleged had been paid. 
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It also alleged that by agreement of the parties, after the death of 
Frost, Allen and C. M. Landis were substituted as parties to hold the 
said papers in escrow, and that they were at the time the bill was filed 
in the possession of Allen and Landis ; it alleged an offer by Griffin 
to Allen to pay his part of the mortgage and asked for an injunction 
and an accounting as to the amount due f rom Griffin under the mort- 
gages, which amount when ascertained Griffin ofïered to pay. 

The answers of Mitchell and of the company asserted that Griffin 
had not carried out the terms of the contract of May 10, 1909. 

[1] It seems that this contract was presented in évidence, as was 
the contract by which Allen and Landis were substituted in the place 
of Frost. Those are apparently the two most important pièces of 
évidence in the case, but neither one of them is printed in the record 
which is returned to this court. Other évidence which the court be- 
low had before it when it decided the case is not in the record. Under 
thèse circumstances, the decree might well be affirmed without fur- 
ther considération of the case. We hâve, however, examined the évi- 
dence returned and are satisfied that the bill was properly dismissed. 
It appears therefrom that Allen never agreed to furnish any money 
to Mitchell to pay his part of the incumbrances ; that Frost acted as 
the attorney for Griffin when the contract of May 10, 1909, was made; 
that Allen was never in any sensé the lawyer or agent of Griffin ; and 
that the only obligation which he ever assumed to Griffin was con- 
tained in the contract of July 19, 1910, by the terms of which he with 
Landis was to hold the papers in escrow. But the provisions of that 
contract nowhere appear, and it cannot therefore be said that he did 
not faithfully fulfiU ail obligations thereby imposed upon him. 

[2] From what can be gathered from the évidence of the terms of 
the contract of May 10, 1909, it seems that Griffin agreed within 90 
days from that date to indemnify Mitchell against loss from certain 
debts created by Griffin. This Griffin never did. The contract of 
May 10, 1909, not having been carried out, the company sued Griffin 
for $700. In that suit Allen was the lawyer for the company and 
Landis was the lawyer for Griffin. During the trial the case was com- 
promised and resulted in the contract of July 19, 1910, by which Landis 
and Allen were authorized to take possession of the papers. It might 
well be inferred, in the absence of évidence with regard to what the 
terms of that contract were, that it superseded the contract of May 
10, 1909. 

From the évidence before us it does not appear that Griffin bas any 
rights in the land in controversy, except such as he may hâve by 
virtue of his ownership of stock in the company, which stock is ap- 
parently in the hands of Allen and Landis, under the contract of July 
19, 1910. As the terms of this contract nowhere appear, no relief can 
be granted to him in this action with regard thereto, even if it were 
otherwise possible. The bill was not framed for the purpose of se- 
curing a return of this stock, under the theory that the contract of May 
10, 1909, had been abandoned, but it was brought to enforce that con- 
tract. 
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The decree of the court below is affirmed, without préjudice, how- 
ever, to any right which Griffin may hâve in the stock deposited in 
escrow. 



McWILLIAMS V. DELAWARE, L. & W. K. CO. 
(Circuit Court of Appeals, Second Circuit. June 14, 1913.) 
No. 260. 

Collision (§ 66*) — Meeting Tows — Négligence of ïug. 

Allégations of fault on the part of a tug wliose tow came into colli- 
sion witli that of a meeting tug hcld net sustained by the évidence eitlier 
ou the ground tliat the length of her tow was the cause of the collision 
or that she did not give suflicient room in passing. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 84; Dec. Dig. 
§ 66.* 

Collision with or between towing vessels aud vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in admiraUy for colhsion by Owen J. McWilliams against the 
Delaware, Lackawanna & Western Railroad Company. Decree for 
respondent, and libelant appeals. Affirmed. 

The following is the opinion of the District Court, by Hand, Dis- 
trict Judge : 

This is a llbel in admiralty in personani against the Delaware, Lacka- 
wanna & Western Railroad Company on behalf of the owuer of the barges 
Baxter and Vaux for a collision between those barges and the barge l'ohat- 
kong at that time in tow of the tug Lackawanna. The collision took place 
on the 25th day of August, 1907, at about 11 ; 30 in the moriilng. At that 
time there was a fresh northwesterly breeze and the tide was substantially 
slack. The scows Baxter and Vaux were in tow of the steamtug Zouave, 
which was coming tron: Bridgeport and shortly before the accident was about 
halfway between the Stepping Stone Llght and Throggs Neck. The Zonave 
had in tow at that time 13 light barges which were buuched in four tiers ; 
the flrst three tiers being tour boats abreast and the fourth tier consisting 
of one boat on the port side of the port barge of the third tier. Between 
the tug and the flrst tier was a hawser of some 60 fathoms in length. The 
barges drew substantially 2 or 3 feet of water and had a freeboard under the 
circumstances of about 12 feet. The tug Lackawanna had corne through Dell 
Gâte witli three loaded coal barges in tow. Thèse at that time were in one 
tier and abreast and upon a short hawser. She wished to pick up at Ilau!- 
monds Flats, which is just to the west of Throggs Neck, a fourth barge, and 
In order to do this she swung to the northward under a starboard wheel 
until she taced the tide ; she thon took onto the rcar the fourth barge and 
still under a starboard wheel swung to the southward and again faced the 
east, which was the course on which she was bound. Slie then proceeded aloug 
her course, dropping oft the barges upon hawsers of substantially 175 fathoms 
in length. She rouuded Throggs Neck and had proceeded so that the second 
barge was about opposite the buoy off the neck wheu the collision occurred. 
At that time she had not quite full headway on ail the barges, but her engines 
had been for some ten minutes at full speed, and the speed of the tow was 
probably about four miles through the water. When the tug Lackawanna 
had corne about the length of the flrst hawser beyond the neck she blew one 
whistle, indicating that she wonld keep to starboard, and repeated that, but 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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got no answer. The Zouave continued, however, on lier course, making the 
buoy and turning the neck as close as might be. On account of the high 
freeboard and light draft of the scows, thèse were blovvn ofC the course of 
the Zouave around the buoy, just how far the witnesses differ, but I prêter 
to accept the testimony of the captalu, which is to the effect that when about 
opposite the buoy the scows strung ofE sonie four points or more from his 
course and Into the chanuel. After rounding the buoy he went as close in- 
shore as possible, and shortly before the accident, seeing that it was inévita- 
ble, he brought the starboard barge of his flrst tier almost into collision with 
a barge which was at the end of a dock ou the west side of the neck. This 
did not avail him, however, and the port barge of the second tier swung into 
the hawser between the iirst and second barges of the Lackawanna's tow, 
broke it, and swung against the port bow of that barge, causing the dam- 
age in question. At the finie when the Lackawanna, still with a bunched 
tow, turned to the southward to string ont ber tow, she saw, coming west- 
ward from down the channel, the tug Staples with some three or four barges 
likewise upon a long hawser. She turned and faeed westward, but, belng 
delayed by the dropping ofC of her barges, the Staples and her tow passed 
her so that, at the tluie the Lackawanna rounded the buoy, the tug Staples 
was eonsiderably in advance of her and she was lapping the flrst or second 
of the Staples' barges. The Staples took a course some GOO or 700 feet south 
of the buoy, and there was ample water to the soutli of her in which she 
could hâve navigated had she chosen. The Lackawanna kept as close on the 
port hand of the Staples as safety perniitfted, probably not more than 100 
feet away. This brought her about 500 feet from the buoy at the finie she 
rounded the buoy. There is some controversy as to whether the barges which 
followed the Lackawanna succeeded in keeping off the buoy as far as the 
tug herself. As to that I conclude that the barges dld keep at least in the 
wake of the tug; possibly they succeeded in making a course somewhat to 
the southward of the tug herself. 

Thèse being the facts, the scows charge against the tug as faults: First, 
the length of the tow itself. Second, that she did not keep far enough off 
shore. If I thouglit that the length of the tow in any sensé contributed to 
the accident, I niight hold the tug in fault. Further, unless I was assured 
atïirmatively that the length of the tow had notliing to do with the collision, 
perhaps I should hold the tug. However, although the courts bave too often 
condemned tows of this length, stlU no case bas beencited which throws upon 
such a tow the fault arising from such length of hawser. That question, 
however, I need not décide, because, as I bave stated, I believe that the 
barges at least kept in wake of the tug, and, if that be true, the length of 
the tow had uothing whatever to do with the collision. Indeed, if the haw- 
sers had been shortened each by one-half, the whole length of the tow would 
hâve been divided in half on either side of the neck and the light barges 
would hâve swung into the coal barges of the Lackawanna as they did. 

There reinains, tlierefore, only the question of whether the captain of the 
Laclvawanna should bave perinitted hiniself to take a course which brought 
liiui so near to the buoy and which would expose such a tow as that of the 
Zouave, navigating in a wind of that strength, to be blown against hini. At 
tlie finie when the captain chose to go on the port hand of the Staples' tow, 
and not to wait as he might for her to iiass, the Staples' tow had not chosen 
her course in the channel itself. It is true that the captain of tlie Lacka- 
wanna might hâve inferred that the Staples' tow would probably crowd him 
on the shore of the neck, but I do not think he was called upon to auticipate 
that this would be the fact. As matter of fact, the Staples did not crowd 
him upon the neck so near as to cause danger. Whether he was obliged to 
anticipate a tow of that character might be there or not, I do not décide. 
I think he was not obliged to anticipate that the Staples would not give him 
more room to windward than he did. If so, he was not at fault in not per- 
mitting that tow to pass him. The channel is some 3,000 feet in width and 
there was ample room for the navigation of ail the tows which in fact occu- 
pied it at the time In question. 

207 F.— 5 
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Thèse being the only two faults whlch I tUnk can be alleged against the 
Lackawanna with any show of success, and neither of thèse being in fact 
borne out by the testimony, I direct that the libel be dismissed. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing a Hbel brought to 
recover damages sustained by two of hbelant's barges in tow of the 
tug Zouave in conséquence of a collision with two barges in tow of re- 
spondent's tug Lackawanna. The opinion of the District Judge fuUy 
sets forth ail the facts, which need not be hère repeated. 

James J. Macklin, of New York City (De Lagnel Berier, of New 
York City, of counsel), for appellant. 

J. L. Seager, of New York City (Austin J. McMahon, of New 
York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The district judge did not, as was suggested on 
the argument, hold that this was a case of inévitable accident ; the 
Zouave was not brought into the case and it was not necessary to dis- 
cuss the question whether her navigation was faulty. 

As will be seen from the narrative of the transactions, the critical 
point in the courses of the respective boats was the buoy off Throggs 
Neck. That point was reached and passed by the Lackawanna while 
the Zouave was some distance to the eastward of it. The Lackawanna 
cleared it by 500 f eet and could not hâve safely given a wider clearance 
because she had been overtaken and passed 100 feet to starboard 
by another tug, the Staples, with a long tow, which had not yet passed 
the Lackawanna. The two charges of négligence against the re- 
spondent were fully considered by Judge Hand, who held them both 
to be unproved. 

That is the only navigation which need be considered, and since we 
concur in bis reasoning and conclusions, the decree is affirmed, with 
costs. 



THE LEWIS LUCKENBACH. 
(Circuit Court of Appeals, Second Circuit. June 14, 1913.) 

No. 188. 

iNDEMNITY (§ 8*) — LlABILITY InCUBRED BY OlIARTEEEB THBOUGH DefECTS IN 

Vessel's Fittings — Recoveby fkom Owner. 

Libelant chartered a steamship from respondent, which was to dellver 
and maintain it in a tlioroughly efficient state in hull and machinery and 
pay and provision the offlcers and crew, while libelant was to load and 
discharge. A stevedore employed by libelant in loading was injured 
without fault on hls part by the giving way of a crossback crossing a 
hatch by reason of the rusted and defective condition of the socket 
which supported one end, which defective condition had exlsted for a 
considérable time and could hâve been discovered by a reasonable in- 
spection which libelant dld not make. The stevedore brought an action 
against both libelant and respondent which they settled separately out 

•For other cases see same topio & i numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indeies 
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of court, each recelvlng a recelpt in full. Held, on the facts stated, that, 
wàile libelant was llable to the stevedore because of setting him to work 
in a dangerous place witliout proper inspection, tlie primary liability was 
that of respondent for failing to maintain the vessel in an efficient state 
as required by the charter; that the settlement did not debar libelant 
froiu the right to recover over against respondent on proof of such facts ; 
and that the injured stevedore would hâve been entitled to recover at 
least the amount received in the settlements. 

[Ed. Note.— For other cases, see Indemnlty, Cent. Dig. §§ 10-15; Dec. 
Dig. § 8.*] 

Appeal f rom the District Court of the United States for the South- 
ern District of New Yoric. 

In Admiralty. Suit by the American-Hawaiian Steamship Com- 
pany against the Steamship Dewis Luckenbach, Edgar F. Luckenbach, 
claimant. Decree for respondent, and libelant appeals. Reversed. 

For opinion below, see 203 Fed. 76. 

Burlingham, Montgomery & Beecher, of New York City, for ap- 
pellant. 

Peter S. Carter, of New York City (Everett Masten, of New York 
City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The suit is brought by the charterer 
of the steamship. The charter did not constitute a démise of the ves- 
sel ; her officers and crew remained in charge and were paid by the 
owners, who agreed to maintain the ship "in a thoroughly efficient 
state in hull and machinery." 

One Eorst, a stevedore employed by the charterer, while seated on 
one of the strongbacks crossing the hatch for the purpose of assisting 
in the removal of the fore-and-aft pièces, was injured by reason of the 
strongback upon which he was sitting failing into the hold. He 
brought an action against the owners and the charterer, alleging that 
the owners had allowed the sockets which supported the strongback to 
become badly rusted and in such condition that they could not properly 
support the strongback. He further alleged that the charterers had 
failed to make proper inspection to see whether the place at which 
they set him to work was a safe one. This action was settled by the 
two défendants independently but "at the same time" ; the owners 
paid Borst $1,000, the charterers paid him $5,000, and he gave a 
separate release to each of them. 

The présent libelant, the charterer, allèges that the accident to Borst 
was due to the failure of owners to maintain the ship in a thoroughly 
efficient state and asks to be reimbursed for the money it had to pay 
him for the damages he sustained. 

From an examination of the record we are satisfied that the follow- 
ing facts are clearly established by the testimony; the District Judge 
apparently reached a like conclusion as to the facts : The strongback 
gave way because its supports, however good originally, had for a 
considérable time been defective and insufficient to support the weight 

•For other cases see same topic & § ntimbeb in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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which they might be expected to bear. Such defect would hâve been 
apparent on inspection, but the charterer made no such inspection. 
Borst himself was not in any way neghgent. His injuries were of a 
very serious character ; his leg had to be amputated above the knec ; 
and the amount $6,000 is a reasonable compensation for such injuries. 

Had Borst tried his action he could undoubtedly bave recovered 
against the charterer for putting him to work in an unsafe place, 
whose condition it might bave discovered by the exercise of reason- 
able care. Under the charter party the primary duty to keep the 
supports of the strongback in repair rested upon the owners. They 
failed in their duty, and because of such failure Borst was injured. 
That he or some one else doing his work might be injured by the de- 
fect in the supports was a conséquence reasonably to be anticipated 
by the owners. The parties are not in pari delicto and the libelant is 
entitled to recover from défendant the damages which it may bave 
had to pay Borst in conséquence of the unseavvorthy condition of the 
supports. Thèse propositions are abundantly supported by authority. 
Mowbray v. Merryweaher (1895) 1 Q. B. D. 857, affirmed (1895) 2 
Q. B. D. 640; Scott v. Foley, 5 Commercial Cases, 53; Boston Woven 
Hose Company v. KendaH, 178 Mass. 232, 59 N. E. 657, 51 L. R. A. 
781, 86 Am. St. Rep. 478; Brooklyn v. Brooklyn City Railway Com- 
pany, 47 N. Y. 475, 7 Am. Rep. 469. 

The trial judge dismissed the libel because the charterer had settled 
the case with Borst out of court, without giving notice to respondent 
that it proposed to settle, assuming that thereby the owner was de- 
prived of the opportunity of litigating Borst's right to recover. We 
are unable to concur in this view of the situation. By settling the 
former action without notice or a trial, the charterer is in no position 
to contend that it bas any adjudication or finding binding upon the 
owner as to any of the facts averred as a ground for recovery. The 
owner, however, had his day in court to litigate in this case every 
question as to Borst's right to recover at ail and the measure of such 
recovery. The libelant assumes the burden of proving that Borst was 
not himself négligent; that he could bave recovered against libelant 
if his cause had been tried ; and that he would hâve recovered at 
least $6,000 as his damages. We think, however, that the libelant has 
sustained that burden of proof and has established thèse propositions. 

The decree is reversed, with costs of this appeal, and cause remanded, 
with instruction to decree in favor of libelant for $5,000, with inter- 
est and costs. 
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THE THOMAS W. ROGERS. 

(Circuit Court o£ Appeals, Second Circuit. June 12, 1913.) 

No. 242. 

Maritime Lieks (§ 28*) — Repaies — Représentation of Ownersiiip bt Chae- 

TEBEB. 

A chartei'er in possession of a vessel under a cliarter wliicli is in fact a 
conditional Idll of sale, the title to pass on full payuient and wliicli rep- 
reseuts itself as owner, lias power to create a lien thereon for repairs. 

[Ed. Note. — For otlier cases, sec Maritime Liens, Cent. Dig. §§ 46, 47 ; 
Dec. Dig. § 28.*] 

Appeal f rom the District Court of the United States for the Eastern 
District of New York ; Thomas I. Chatfield, Judge. 

Suit in admiralty by the John AV. Sullivan Company against the 
steam tug Thomas W. Rogers ; John C. Rogers, claimant. Decree for 
libelant, and claimant appeals. Affirmed. 

For opinion below, see 197 Fed. 772. 

On appeal from a decree of the District Court for the Eastern 
District of New York in favor of the libelant for $913.31 for repairs 
furnished the steam tug Thomas W. Rogers, owned by the claimant 
John C. Rogers. At the time in question the tug was chartered to the 
Waterfront Company, a New Jersey corporation. 

James J. Macklin, of New York City (De Eagnel Berier, of New 
York City, of counsel), for appellant. 

Alexander & x\sh, of New York City (Mark Ash and William Ash, 
both of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The tug Rogers, while under charter by the 
owner John C. Rogers, to the Waterfront Improvement Company, a 
New Jersey corporation, had $913.31 worth of repairs put upon 
her by the libelant, the Sullivan Company, for which sum the tug was 
libeled. The District Court held that the libelant was entitled to re- 
cover. The charterer made default and the tug was taken back into 
the possession of the owner. There was sufficient proof to show that 
the repairs were ordered by the improvement company and that the 
work was done on the crédit of the vessel. The repairs were made 
in New York by a New York corporation. The New Jersey corpora- 
tion représentée! itself to be the owner and it certainly was in posses- 
sion of the vessel at the time the repairs were ordered. The repairs 
went to enhance the value of the vessel. They were placed thereon 
upon the order of Martin, the président of the New Jersey corporation, 
after stating that he had bought the boat. The district judge is cor- 
rect in saying that the charter party was in fact a conditional bill of 
sale, the title to pass on the payment of the last installment. 

The charterer had power to create a lien for repairs. The George 
Farwell, 103 Fed. 882, 43 C. C. A. 373. 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Tliere can be little doubt that the Waterfront Company was in a 
position to bind the Rogers for repairs. Ail of the bills for repairs 
were made out to the "Tug T. W. Rogers and Ovvners Waterfront 
Improvement Co." No complaint was made of the form of the bills, 
on the contrary, the improvement company retained them and, in 
February, 1911, entered into an agreement with the libelant in which it 
is recited that the John W. Sullivan Co. has a lien against the tug 
Thomas W. Rogers amounting in the aggregate to $778.45, which 
it agrées to pay in weekly installments of $100. The agreement con- 
cludes as f ollows : 

"Nothing hereln eontained shall be construed as a waiver by the John W. 
Sullivan Co. and its heirs aforesaid for sald clainis for repairs against said 
vessels, but the same shall reuialn unimpaired against said vessels until the 
full amountis of sald claims are paid." 

We hâve no doubt that the repairs were made upon the crédit 
of the tug with the full knowledge and assent of both parties and 
that a valid lien was created. 

It is said that the act of Congress of June 23, 1910 (36 Stat. 604, 
c. 373 [U. S. Comp. St. Supp. 1911, p. 1191]), relating to repairs on 
vessels and providing for a lien upon a vessel, whether foreign or 
domestic, for repairs ordered by the managing owner, ship's husband, 
master or any person to whom the management of the vessel at the 
port of supply is intrusted, is unconstitutional. If we assume this to 
be true, it does not aid the appellant in the présent controversy. The 
act enlarges the scope of the lien law but the libelant had a lien prior to 
the date of its passage and vvould hâve had a lien after that date if the 
act had never been passed. Upon what theory the law can be held un- 
constitutional we are at a loss to conjecture, but we forbear to décide 
the point, for the reason that the act creating this court provides that 
an appeal or writ of error in any case in which the constitutionality 
of any law of the United States is drawn in question must be taken 
direct to the Suprême Court. 

The decree is affirmed. 



TWEEDIE TRADING CO. v. CLAN LTNE STEAMERS, Limited. 

(Circuit Court of Appeals, Second Circuit. June 12, 1913.) 

No. 240. 

Shippino (§ 43*) — Chartek — Suit by Ciiabtbreb fob Beeach. 

A steamship held not Uable to a charterer because of delay eaused by 
the refusai of the master to load a full cargo before crossing a dangerous 
bar, at a port vvhere there were no tugs, and where stranding would bave 
seriously endangered both vessel and cargo. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 165-168; Dec. 
Dig. § 43.»] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

•For other cases see same topJc & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Suit in admiralty by the Tweedie Trading Company against the Clan 
Line Steamers, Limited. Decree for respondent, and libelant appeals. 
Affirmed. 

Ralph James M. Bullowa, of New York City, for appellant. 
Convers & Kirlin, of New York City (John M. Woolsey, of New 
York City, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The steamship Clan Macintyre was char- 
tered to the Tweedie Trading Company by her owner, the Clan Line 
Steamers, Limited, upon the government form of time charter for one 
round trip. The steamer was — 

"to load and/or discharge at safe port and/or ports in the United States (At- 

lautic-Gulf) for one round trip to the West Indies, and/or Gulf of Mexico, 

and/or Caribbean Sea, and/or Venezuela, and/or Guiana, and/or Central or 
South America east coast, but not south of Denierara." 

The first controversy between the parties relates to the price of coal, 
170 tons, on board the steamer when she was delivered to the libelant 
at Philadelphia. It was the duty of the libelant to pay for this coal 
at the current market price at Philadelphia. The libelant was charged 
$3 per ton and the trial judge held that this was a fair price for coal 
"delivered in the stream, laden on board and trimmed in the bunkers." 

The charter provided for the delivery at the designated port, which 
was Philadelphia, and the agents for the libelant and respondent signed 
a certificate in which they agrée that the vessel's time "commenced 
1 o'clock p. m., Thursday, November 8, 1906, at the port of Philadel- 
phia, with 170 tons of coal in bunkers." The respondent was not re- 
quired to deliver the vessel at the coal chutes or at any particular dock 
and the price of coal was to be fixed not in relation to any particular 
dock, but according to its market value at Philadelphia. There was 
a différence of opinion upon this point among the witnesses, some plac- 
ing the price as high as $3.25, others as low as $2.55, depending upon 
the place of delivery. It appears that at Philadelphia a coal carrier at 
the chutes is given a lower price for bunker coal than a vessel carry- 
ing gênerai merchandise. 

The District Judge, who saw most of the witnesses, was better able 
than an appellate court to solve this question of fact and we find no 
error in his conclusion that $3 per ton was a fair price for the coal 
in the bunkers. 

The libelant's claim for delay at Laguna, f rom December 2d to De- 
cember 8th, cannot be sustained. In fact, we think the conduct of 
her master in this regard was not only prudent but to be commended. 
The Macintyre was probably the largest vessel that had ever crossed 
the bar at this port, and the master was justified in taking every pré- 
caution to prevent her f rom grounding, where, owing to the fact that 
there were no tugs to assist her and where violent storms were to be 
expected, serions results were certain to follow if she got aground. 
Although the witnesses do not agrée as to the exact depth of water on 
the bar, they ail agrée that it was perilously near the draft of the Mac- 
intyre even at high water and that her flat bottom construction made 
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it much more dangerous for her to attempt to cross than for an orcli- 
nary round bottom ship. We agrée with Judge Hough in the foUow- 
ing statement : 

"It is also obviously more dangerous and expensive for a vessel to go 
aground laden wltli cargo tlian it is wlien light. The steamship's nuister liad 
been instructed by lilielant's letterof Noveniber 12, li)05. to conie ont of Lagiina 
on 'an exact even keel,' and when his ship was loaded to tlie depth of 12 
feet on an even keel he refused to take on any more cargo. In my judguient 
lie was not only excusable but praiseworthy for doing thls. No charter party 
required him to hazard his vessel, and according to lilielant's own showing 
he was expeeted to go on an even keel with a loaded ship over a mile of bar, 
dragging for an unknown portion of the wny tlirough six Inches of mud or 
sand, with a flat-bottomed vessel whose propeller was quite half out of wa- 
(er. It seems to me tliat the statement of tliis proposition is its own refuta- 
, tlon." 

The decree is affirmed with costs. 



THE KENNEBEC. 

(Circuit Court of Appeals, Second Circuit. Juue 14, 1913.) 

No. 269. 

Trusts (§ 44*) — Aoreement — Evidence. 

Evidence considered. and hcld not to establish tlie elaini of the mort- 
gagor of a vessel that its purchase by the mortgngee, when it was sold 
under superior liens, was on an agreeuient to hold it in trust for the 
beneflt of both parties. 

[Ed. Note.— For othor cases, see Trusts, Cent. Pig. §§ 66-68 ; Dec. Dig. 
§ 44.*] 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, in favor of Hbelant for an 
amount due for repairs made to claimant's vessel, the Kennebec. 
There is no question as to thèse repairs; the only question raised upon 
this appeal being whether the claimant is entitled by vi'ay of counter- 
claim to damages for alleged "conversion" of the steamer FeHx 
Carbray. 

H. I-y. Cheyney, of New York City, for appellant. 
Haight, Sanford & Smith, of New York City (Clarence Bishop 
Smith, of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Claimant was heavily indebted to the dry dock 
Company for repairs on the Kennebec, the Carbray, and a third steam- 
er owned by him. In order to secure it he gave a mortgage upon the 
Carbray for $15,000. He subsequently sold the Carbray to the Atlan- 
tic Equipment Company, subject to the mortgage, which, however, 
had been reduced to $10,000. The Atlantic Company, dissatisfied with 
its bargain, subsequently took the Carbray to the yard of the libelant 
and left it there; it being agreed by the parties that the Dry Dock 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Company should accept the surrender for the benefît of Chesbrough 
and itself. This left the situation as it was at first, title in Chesbrough 
and a valid mortgage for $10,000 owned b}' libelant. 

The vessel had become incumbered by Uens for certain supplies 
while in possession of the Atlantic Company, libels were fîled, decrees 
obtained, and the vessel was exposed for sale by the marshal. There 
is no contention that thèse lien claims were not bona tîde ones; they 
were properly prosecuted and the sale was duly had, Since such a 
sale would give a clear title and the lienors would probably not bid 
much more than the amount of their claims, Chesbrough could only 
protect bis equity by bidding in his own interest. Similarly the dry 
dock Company could protect its mortgage only by having some one 
présent to bid in its behalf . A représentative of the respondent (Ches- 
brough) and a représentative of the libelant were both présent at the 
sale ; the former did not bid ; the latter bought the boat for $4,250. 
Thereafter it treated the boat as its own, refusing to admit that Ches- 
brough had any further interest in it. 

It is the contention of respondent that at interviews had before the 
sale it was agreed between représentatives of the parties to this suit 
that the représentative of libelant should bid the vessel in for the 
"joint interests" of both. In other words, that although respondent 
then owed it considérable money, had been a difficult debtor to get 
money from, and had even failed to keep the mortgaged vessel in- 
sured so that libelant had to take légal proceedings to prevent her 
from proceeding to sea uninsured, nevertheless libelant for no sug- 
gested considération agreed to buy the vessel in, as trustée for the 
mortgagor putting up on his behalf a few thousand dollars additional 
and trusting that he would pay up some time. 

There is considérable évidence, some of it conflicting as to what 
took place at various interviews before the trial. No useful purpose 
would be served by discussing that branch of the case ; it is sufficient 
to say that it does not satisfy us, as it did not satisfy the District 
Judge, that any agreement of the sort alleged by respondent was 
entered into or that there was any unfair dealing on the part of the 
libelant which would support the contention that upon the purchase he 
became a trustée ex maleficio. 

The decree is affirmed, with interest and costs. 



NEW EîsGLAND S. S. CO. v. NEW YORK DOCK CO. et al, 
(Circuit Court of Appeals, Second Circuit. June 14, 1913.) 

No. 252. 

Admiralty (§ 118*) — Ebview — Sufficiency dp Evidence. 

A decree dismlssiiig a llbel for collision cannot be reversed where the 
testlniony on which the right to recover depended was directly contra- 
dieted by other witnesses, ail of whom testified before the court. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 758-775 794 ; 
Dec. Dig. § 118.*] 



•For other cases see same topic & S nomekb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing a libel brought to 
recover damages sustained by the libelant's barge while lying at Pier 
12, Brooklyn. It was contended that while lying there she was in col- 
lision with a car float of the dock company in tow of its chartered tug 
Timmins. That, while the tug was bringing the car float into the 
bridge of the company's slip, she first ran into the rack and then, 
rebounding therefrom, struck the barge. 

J. T. Kilbreth, of New York City, for appellant. 

Haight, Sandford & Smith, of New York City (Henry M. Hewitt, 
of New York City, of counsel), for appellee New York Dock Co. 

Burlingham, Montgomery & Beecher, of New York City (C. I. 
Clark, of New York City, of counsel), for appellee Timmins. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. We do not see how the decree appealed from 
can be reversed. There are four witnesses who testified as to the 
alleged collision. They are flatly opposed to each other (two to two), 
with no theory which can harmonize their conflicting stories. The 
District Judge who saw them ail states squarely that he believed two 
of them and, inferentially, that he did not believe the other two. We 
can find nothing in the record to convince us that he was mistaken in 
his judgment of the value of their testimony. 

The decree is affirmed, with costs. 



EQUITABLE TRUST CO. OF XEAV YORK v. POLLITZ. 

(Circuit Court of Appeals, Second Circuit. Juiie 18, 1913.) 

No. 266. 

Courts (| 508*) — Cokflioting Jurisdiction — Fédéral and State Col-rts — 

In.TUKCTION by FEDERAL COUET. 

Wliere a fédéral court lias possession of tlie res, it may enjoln proceed- 
lugs in a state court wliicli affect such possession, but other questions 
wliieh do not involve or threaten its possession may properly be lltlgated 
In the State court whlch first acquired jurisdiction. 

|]".d. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1423, 1425- 
1430; Dec. Dig. § 508.* 

lOnjoining proceedings in state courts, see notes to Garner v. Second 
Nat. Bank, 16 C. C. A. 90 ; Central Trust Co. v. Grantham, 27 0. C. A 
575 ; Copeland v. Bruuing, 63 C. C. A. 437.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Equitable Trust Company of New York, as 
trustée, etc., against James Pollitz. Complainant appeals from an or- 
der denying a motion for preliminary injunction. Affirmed. 

Appeal from an order of the District Court, Southern District of 
New York, denying a motion for a preliminary injunction to restrain 

•For other cases see sanie topic & § NttMEEB in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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the défendant from taking certain proceedings in an action pending 
in the Suprême Court of the state of New York. 

Murray, Prentice & Howland and Pierce & Gréer, ail of New York 
City (George Welwood Murray, Lawrence Gréer, and Rush Taggart, 
ail of New York City, of counsel), for appellant. 

J. Aspinwall Hodge, of New York City, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. Assuming that the fédéral courts hâve possession 
of the res, it follows that they should enjoin proceedings in a state 
court afifecting such possession. But questions not involving such pos- 
session may properly be litigated in the court which first acquires ju- 
risdiction. There is nothing in the présent record to show any disposi- 
tion on the part of the state court to go outside its proper proyince. 
Indeed, it has already refused to interfère with the litigation in the 
fédéral courts. When it changes its attitude, it will be time enough to 
go into the interesting questions of law presented upon the briefs and 
to see whether, upon the merits, an injunction should be granted. 
Now it is sufficient to say that the complainant's rights are not shown 
to be in danger. 

The order appealed from is affirmed, with costs. 



WESTINGHOUSE MACH. CO. et al. v. GENERAL ELECTRIC CO. et al. 

(Circuit Court of Appeals, Second Circuit. June 14, 1913.) 

No. 257. 

Patents (§ 79*)^Kight to Patent — Use of Invention in Foeeiqn Countrt. 
Under Rev. St. § 4923 (U. S. Comp. St. 1901, p. 3.396), which expressly 
provides that a patent shall not be held to be void on account o( the in- 
vention or dlscovery, or any part thereof having been known or used, 
in a foreign country before the patentee's invention or diseovery thereof, 
if it had not been patented or described in a printed publication, for the 
purpose of defeatlng a patent application a previons réduction to prac- 
tice of the invention in a forelgii country is a nullity unless it was pat- 
ented or described in a printed publication. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 101 ; Dec. Dig. 
§ 79.*] 

This cause cornes hère upon appeal from a decree of the District 
Court, Northern District of New York dismissing a bill in equity. 
The bill was brought under section 4915, U. S. Rev. Stat. (U. S. Comp. 
St. 1901, p. 3392), which provides that whenever a patent on applica- 
tion is refused either by the Commissioner of Patents or by the Court 
of Appeals of District of Columbia, upon appeal from the Commis- 
sioner, the applicant may hâve remedy by bill in equity, and that in 
such suit the court mav adjudge that such applicant is entitled to re- 
ceive a patent for his invention. 

The opinion of Judge Ray in the District Court will be found in 
199 Fed. 907; that of the Court of Appeals of the District of Colum- 
bia in De Kando v. Armstrong, 169 O. G. 1185. 

•For other cases see same topic & § numbbr in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Gifford & Bull, of New York City (J. Edgar Bull, of New York 
City, of counsel), for appellants. 

Charles Neave, of New York City (Albert G. Davis and A. A. Buck, 
both of Schenectady, of counsel), for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. This case grows out of an interfér- 
ence in the Patent Office entitled De Kando v. Armstrong, which was 
decided adversely to De Kando and his assignée, the Westinghouse 
Machine Company. The interférence was between an application of 
De Kando filed July 3, 1906, and a patent to défendant Armstrong No. 
811,758, dated February 6, 1906, on an application filed June 28, 1905. 

There is controversy as to some of the important facts, but in view 
of the disposition we make ùf this cause we shall state them as they 
are found by the Court of Appeals, District of Columbia, and by the 
District Judge, with some additional statements of them which com- 
plainant claims are established by the proof. In thus restating them 
it must be understood that we hâve not examined into the conflicting 
évidence or reached our own conclusions as to whether the testimony 
supports the findings of fact ; our view of the law making it unneces- 
sary for us to do so. •'■ 

Quoting from the opinion below the facts there found are : 

"(1) That De Kando aetually made liis invention in a foreign country and 
reduced it to aetual practlce and put it in actual use, prier to the spring of 
1004 on the Valtellina Kallway in Italy. 

"(2) It was therefore an invention whieh could be and was seen, under- 
stood, and known to be practical. There was uot only the patentable con- 
ception but the idea of means and means. 

"(3) That on March, 1904, Waterinan went from tlie TJnlted States to Europe 
and met De Kando at Budapest, where the détails of the invention were ex- 
plained to him, and then, proceeding to Italy, Watennan saw the invention 
in actual use. In addition De Kando then furnished Waterman with an elab- 
orate written description of the invention. 

"(4) It appears from the évidence that Waterman was learned and skilled 
and fully capable of fuUy understanding and that he did understand the In- 
vention. 

"(5) Waterman therefore 'knew' that the invention had been conceived and 
aetually made and reduced to actual and successful practlce. 

"(G) ïhat Waterman not only brought the information he had gained in 
Europe with him to the United States, when he arrived May 5, 1904, but also 
the sald written description of such invention and notes which he had made 
relating to such invention while in Europe. 

"(7) That Waterman made a written report as to tlùs invention to Still- 
well June 7, 1904, and during the year following he described sanie In the 
United States to a number of electrical engineers of standing, ail capable of 
understanding same, and June 19, 1905, Watermau explained the invention 
to the American Institute of Electrical Engineers in the United States. 

"(8) Prior to 1901 or 1902 Armstrong had conceived the same invention 
and in * * * June, 1905, he filed his application for a patent. There 
is no claim or pretense that Armstrong exercised reasonable diligence, or auy 
diligence, or that he made any effort whatever to reduce his invention to 
practlce prior to flling his application for a patent." 

Défendants, it may be noted, especially controvert the findings 3, 
as to what Waterman saw in Italy, and 8, as to the date of Armstrong's 
conception and the measure of his diligence. Waterman was an emi- 
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nent electrician who went abroad to inform himself as to De Kando's 
invention on behalf of parties hère who contemplated buying it. The 
testimony warrants a further finding of fact which complainant sug- 
gests, viz., that: 

"(9) The knowledge of De Kando's invention and its use abroad was com- 
munlcated by De Kando to Waterman for the spécifie purpose of introducing 
such knowledge into the United States and of having, the invention put into 
use in the United States." 

Whatever other questions there are in the case, atid many hâve been 
argued, it is manifest that the fundamental and crucial one is whether 
upon the facts shown Armstrong was entitled to the grant of his pat- 
ent ; it net being disputed that his invention and De Kando's are sub- 
stantially the same, nor that the invention of each was made inde- 
pendently of ariy knowledge of the other's. If Armstrong's patent 
was properly issued, that ends the causé. The question thus presented 
involves the construction of two sections of the United States Revised 
Statutes, which hâve been f requently bef ore the courts : 

"Sec. 4886. Any person who has invented or discovered any new and use- 
ful art, machine, manufacture, or composition of matter, or any new and 
useful improvements thereof , not known or used by others in this country, be- 
fore his invention or discovery thereof, and not patented or descrlbed in any 
prlnted publication in this or any foreign country, before his invention or dis- 
covery thereof, or more than two years prlor to his application, and not in 
public use or on sale In this country for more than two years prior to his 
application, unless the same Is proved to hâve been abandoned, may, upon 
payment of the fées required by law, and other due proceedings had, obtaiu 
a patent therefor." 

"Sec. 4923. Whenever it appears that a patentée, at the time of making 
his application for the patent, believed himself to be the original and flrst 
inventer or diseoverer of the thing patented, the same shall not be held to be 
void on account of the invention or discovery, or any part thereof, haviug 
been known or used In a foreign country, before his invention or discovery 
thereof, if it had not been patented or descrlbed in a printed publication." U. 
S. Comp. St. 1901, pp. 3382, 3.396. 

The proposition of law for which complainants contend is that De 
Kando's date of invention in this country is May, 1904, when Water- 
man, arriving hère with knowledge of the completed invention, dis- 
closed that knowledge to others hère skilled in the art capable of un- 
derstanding the same. That by reason of his knowledge and disclo- 
sures to others in this country prior to June 28, 1905, the invention was 
"known" in the légal sensé in this country before Armstrong's ap- 
plication was filed. This proposition has been discussed at great length 
in the opinions of the two judicial tribunals which hâve had to do with 
this case ; we are inclined to afîfirm on the opinion of the Court of Ap- 
peals of the District of Columbia, which, in substance, holds that, for 
the purpose of def eating a patent application, réduction to practice in a 
foreign country is a nullity unless the invention is patented or de- 
scribed in a printed publication. 

If section 4886 stood alone, we might be inclined to the conclusion 
that upon this record Armstrong was not entitled to a patent because 
although, prior to his date, his art or machine had not been used hère, 
it was known by others in this country. A machine is certainly know- 
able when its various component parts are brought together and, co- 
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operating with each other, function successfuUy. De Kando's device 
was knowable in this sensé when it was installed in Italy. It would 
become known to any compétent person who examined it, saw what its 
component parts were and what function it performed. Waterman, 
upon the facts as found above, acquired that knowledge and he car- 
ried his knowledge with him wherever he went. When he was hère 
he was a person in this country by whom the De Kando device was 
known. And when he imparted his knowledge to others hère they 
also became persons in this country by whom the De Kando device 
was known. Considering this section only, it might seem to make little 
différence where the knowable machine be located, provided the per- 
sons who know it are themselves in this country. 

But the Patent Law is contained in many sections, and they must 
be construed together to get at the précise code which they set forth. 
Section 4886 states generally the conditions which must exist in order 
to entitle an inventor to the grant of a patent. Section 4923 deals 
specifically with the effect of knowledge and use in a f oreign country, 
and it makes no distinction whether such use is made or such knowl- 
edge is acquired by persons who, after using the thing or acquiring 
the knowledge, remain abroad or corne hère. This section (4923) pro- 
vides that the patent taken out by an applicant for the same thing hère 
shall not be void on account of such knowledge or use unless the in- 
vention had been patented or described in a printed publication. As 
we construe this section, réduction to practice in a foreign country 
can never operate to destroy a patent applied for hère, however widely 
known such réduction to practice may be, either among foreigners or 
among persons living hère, unless the invention be patented or de- 
scribed in a printed publication. To that extent section 4923 qualifies 
the language of section 4886, which without such qualification might 
well lead to a différent resuit. 

The decree is affirmed, with costs. 



NEW YOKK CENT. & H. R. B. CO. v. HENKEY. 

(Circuit Court of Appeals, Second Circuit. June 14, 1913.) 

No. 256. 

1. Patents (§ 328*) — Validity and Infbingement— Ozonizee. 

The refusai of requested instructions, in an action for infringement of 
the Henney patent No. 974,789 for an ozonlzer, held not error, and a 
judginent for plaintifC, based on a verdict flndlng validity and infringe- 
ment, affirmed. 

2. Attokney and Client (§ 22*) — Coxjnsel Testifyino as Expert. 

For counsel for a party in an infringement suit to testify as an expert 
and afterward argue the case to the court or jury Is a practice which is 
unseemly and not to be approved. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. § 30; 
Dec. Dlg. § 22.*] 

This cause comes hère upon a writ of error to review a judgment 
of the District Court, Southern District of New York, entered upon a 

•For other cases see same topio & § number in Dec. & Am. Digs. 1907 to flate, & Rep'r Indestea 
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verdict in favor of défendant in error, who was plaintiff below. The 
action is one at law for the infrin'^ement of United States Letters 
Patent No. 974,789 for an ozonizer, issued to plaintifï November 8, 
1910. Upon a motion for a new trial the District Judge wrote an 
exhaustive opinion ([D. C] 200 Fed. 960), which may be referred to 
as sufficiently setting forth the détails of the patented structure. 

J. D. Morgan, of New York City, for plaintiff in error. 
F. W. Wright, of New York City (Fred Francis Weiss, of New 
York City, of counsel), for défendant in error. 

Before LACOME, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The plaintiff in error has argued 
this cause as if it were an appeal in equity, discussing ail the aspects 
of the patent and ail the questions which are concerned with the prior 
art, invention, equivalency, and inf ringement. This is a mistaken con- 
ception of the situation. The cause was tried with a jury whose dé- 
cision on ail issues of fact is not reviewable hère. There is no excep- 
tion to any refusai to direct a verdict in favor of the défendant; no 
exception to the admission or exclusion of any testimony. AU that 
has been brought hère is found in two assignments of error in charg- 
ing the jury. There are really three assignments, but the second is 
practically a duplication of the first and need not be separately dis- 
cussed. The only daim in controversy is the third, which reads as 
f ollows : 

"The lierein described apparatus for the production of ozone, comprising 
two slmilarly shaped open-end glass cylinders of différent diameters, each 
cylinder provided with openings in its wall near one end, each cylinder pro- 
vided with a layer of foil, one of said cylinders belng of a less slze than 
the other and occupying an inverted position with relation to the other, the 
smaller within the larger, means for closing one end of the device, means for 
admitting air to the other end of the device and an électrode within the in- 
ner vessel." 

We may first consider the third assignment of error, which is to 
the court's refusai to charge a request of défendant, as f ollows: 

"If you flnd plaintifC's patent embodies but one in a séries of improvemeuts, 
ail having the same gênerai object and purpose, the clàims of his patent must 
be restricted to the précise form and arrangement of parts described in his 
spécifications." 

The trial judge at first declined to charge this. Thereafter, it be- 
ing again called to his attention as a deliverance of the Suprême Court, 
he read it to the jury as an addendum to an instruction as to when 
a change of form would avoid infringement, telling them that it was 
a correct statement in rnany cases. He then left it to them to say 
whether the prior patents in the case at bar had the same gênerai ob- 
ject and purpose that Henney had, and whether they were directed to 
the same spécifie thing. 

Just before the jury retired défendant noted "exceptions to those 
charges which (the court) declined to give to the jury." This certainly 
did not refer to the request quoted above, because the court did finally 
give it to the jury. To the instruction that they were to look into the 
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prior patents to see if they did hâve the same gênerai object and pur- 
pose as Henney had, no exception was reserved. It was a matter for 
the jury to look into. We find no merit, therefore, in the third as- 
signment of error. 

The first assignment of error is to a refusai to charge. After the 
judge had concluded his charge, varions requests were made by the 
défendant ; one being that : 

"If the jury fliul that the defendant's device In opération taUes air in at 
oue end and discharges it at the otlier, then défendant does not embody meaus 
for closing oue end of the device." 

This was refused, the court stating that the jury had the évidence, 
the description of what the device does and how it does it, and ex- 
ception to the refusai was reserved. Thereafter the court remarked 
that he thought he could make a device which would infringe both 
plaintiff's and defendant's. This language is criticised; it seems 
harmless to us ; certainly it was not excepted to and no error can be 
predicated on it. 

As to the refusai of the request. This matter was elaborately dis- 
cussed in the opinion filed upon déniai of the motion for a new trial ; 
it will be necessary for us to add but little to that discussion. The 
claim contains no statement that air enters at one end and is dis- 
charged at the other. It says merely that there is means for closing 
one end of the device and means for admitting air to the other end. 
The spécification says that one "end is plugged to prevent egress of 
air," and elsewhere: 

"An annular i)lug 27 closes the space betvveen the two vessels at their top. 
The blower 5 directs air tlirough the neck of the outer (sic. should read 
'Inner') vessel, the air passlug upwardly and through the holes 21 in the wall 
of such vessel,, theu dowu betvveen the walls of the two vessels and ont the 
holes 18 at the base of the outer vessel. I ani thus euabled to keep ail sur- 
faces cool by the air blast, thus securing ozone in the improved manner 
known to the art without danger of puucturing tlie walls." 

There is nothing in the spécifications to show that it is a matter of 
any importance at which end of the device the air enters and at which 
end it leaves. The function sought to be secured is that the ozonized 
air shall be discharged, not mixed with nonozonized air, and that the 
air in motion shall not pass in a direct course through the device but 
shall be so diverted that its course will be a tortuous one, thereby 
tending to keep surfaces cool. The course of the air which passes 
through defendant's device when mounted as described in the testi- 
mony is à tortuous one partly through the space between the two ves- 
sels partly through the inner vessel. Additional air which enters the 
inner vessel through the top does not pass through it, being stopped 
by a diaphram, but is in constant motion being heated, rising and giv- 
ing place to other cooler air. 

There was much controversy in the case as to the "closing of one 
end" of the device. In the patent this closing of the inner vessel and 
of the space between the vessels is eflfected in the same plane ; in de- 
fendant's device the diaphram which closes the inner vessel is located 
above the holes in such vessel, while the block, which it is contended 
closes the space between the two vessels, is located some distance be- 
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low the diaphram. But this question, whether or not defendant's de- 
vice was in fact closed at one end, was left to the jury, whose func- 
tion it was to décide it under careful instructions, to which no excep- 
tion was taken or error assigned. They were told that "if (they) do 
not find in defendant's device means for closing one end of the de- 
vice they must find for the défendant." Their verdict shows that 
they found defendant's device was closed at one end. This must be 
taken as conclusive on us ; and, the end being closed, a tortuous course 
functioning as complainant's does, perhaps not so perfectly, is found 
in defendant's device. This being so, défendant was not entitled to 
an instruction that admission of air at one end and its discharge at 
the other would avoid infringement. 

[2] The counsel for plaintifï who tried this cause below, who ad- 
dressed the jury, and who has argued the writ of error before us, him- 
self testifîed as an expert witness as to the advantages possessed by 
the device of the patent over the devices of the prior art. Similar in- 
stances of such a practice hâve recently come within our observation. 
The practice is one which should be discontinued. It is unseemly 
for a member of the bar voluntarily to place himself in a position 
where his duty to his client requires him to address court or jury on 
the question what decree of credibility should be given to his own 
sworn testimony. 

The judgment is afifirmed, with costs. 



ARCHER et al. v. IMPERIAL MACH. CO. 

(Circuit Court of Appeals, Second Circuit. June 14, 1913.) 

No. 251. 

1. Patents (§ 328*) — I:xvention — Machine for Peeling Potatoes. 

Tlie Arclier patent Xo. 999,478 for a maciûue for peeling potatoes, con- 
sisting of a métal cylinder having a revolving métal disk near tlie bot- 
tom by which the potatoes are moved, and its inner surface coated with 
a granulated abrading material, such as emery, is void for lack of in- 
vention ; the only material change over the machines of the prior art 
being the substitution of well-known abrading material for roughened 
or striated surfaces, which produced better results but not sufficiently 
better to constitute invention. 

2. Patents (§ 21*) — Invention — Substitution of Matebials. 

A change of material may évidence invention, but in order to do so 
it must produce a resuit so much better as to be novel and unexpected. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 23 ; Dec. Dig. 
§ 21.*] 

Coxe, Circuit Judge, dissenting. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Samuel B. Archer and others against the Im- 
périal Machine Company. Decree for défendant, and complainants 
appeal. Afïirmed. 

For opinion below, see 202 Fed. 962. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
207 F.— 6 
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Duell, Warfield & Duell, of New York City, for appellants. 

Samuel B. Archer, of Saratoga Springs, N. Y., in pro. per. 

H. S. MacKaye, of New York City (C. H. Duell, F. P. Warfield, 
and H. S. Duell, ail of New York City, and R. W. France, of Sidney, 
N. Y., of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The patent shows first a métal 
cylinder, preferably of iron or steel, which is open at the top and in 
which the potatoes are placed. The cylinder has openings at the bot- 
tom to allow water and peelings to pass out. At the bottom of the 
cylinder is a métal disk upon which the potatoes rest and which re- 
volves at an angle to the vertical walls of the cylinder. The cylinder 
is lined with patentee's "improved granulated abrading material." 
The "articles to be peeled are constantly agitated (through the rota- 
tion of the disk) in such a manner as to bring ail the parts of every 
article in contact with the abrading surfaces," so that the peel is re- 
moved by a scouring action. 

Similar cylinders and revolving disks having abrading surfaces of 
punctured métal, and of striated or grooved métal, were old in the 
art, and the patentée refers to them, stating that his invention "relates 
essentially to the abrading material used in lining or coating such 
parts of the machine as come in contact with the article to be peeled." 
He States that he believes himself to be "first to use granulated flint, 
emery, corundum, carborundum, and other like substances as an 
abrading surface for this class of machines." 

The record shows that it was old in the art to secure an abrading 
surface by the attachment of emery and the like to a métal backing 
or base, and the district judge held that the employment of a gran- 
ulated surface made of emery or any similar substance for the cyl- 
inder and disk of thèse machines instead of the roughened métal al- 
ready in use was a "mère obvious équivalent for other methods of 
roughening the surface." 

The patentée asserts that the articles to be peeled are agitated 
against the abrading surfaces by centrifugal force when the disk is 
rotated. We find it difficult to understand ho w such rotation, when 
many potatoes are in the cylinder, can produce the successive dis- 
placement necessary to bring each potato in turn to an abrading sur- 
face. In other machines, as the record shows, this movement is ac- 
complished by a so-called "agitator," or hump, located either on disk 
or cylinder. Such agitator is not shown in the patent in suit. We do 
not ground our décision on the absence of that élément, which seems 
to h'ave been well-known in the art, but find lack of patentable inven- 
tion, as Judge Holt did, in the mère substitution of material for the 
abrading surfaces ; the substituted material not itself being new. 

The "mère carrylng forward of * * * more extended apiilicatlon of the 
original thought, a change onl.y in form, proportions, or degree, tlie substi- 
tution of équivalents, doing substantially the same thiug iu the same way 
by substantially the same means with hettcr rcsults. is not such invention as 
vvill sustain a patent." Smith v. Nichols, 21 Wall. 119, 22 L. Ed. 50G. 
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[2] Sometimes, it is true, a change of material will produce a novel, 
an unexpected resuit, which niight évidence invention. It is further 
argued that the resuit hère, although not strictly novel, is so notably 
and vastly superior to the old one that it may be properly classed as 
an unexpected resuit. It was upon this theory that the Board of 
Examiners in Chief granted the patent. Their opinion is quoted in 
Judge Holt's. We think they were misled as to the facts because they 
had before them the results of tests made by the Navy Department, 
without being informed, as we are by this record, of the circumstances 
under which the tests were made. The reported test gave for one of 
plaintiff's machines a loss of weight in paring of 7.88 per cent., the 
potatoes of ail shapes and sizes being cleaned evenly, while one of 
defendant's machines with striated métal on the surface of disk and 
cylinder showed 25.52 per cent, loss of weight in paring, while some 
of the potatoes were not peeled at ail, others were peeled twice, and 
ail of them much worn down and bruised. Such an enormously bet- 
ter resuit seemed to the board to be one which might fairly be classed 
as "unexpected." It appears by the proof in this record, however, 
that in this particular machine submitted for test by défendant the 
"agitator" had been made very much larger than usual in the hope 
that it would produce better results. Such change of size on the con- 
trary operated disastrously. The test of another of defendant's ma- 
chines with normal agitator brought the loss in paring down to 10.85 
per cent. 

The change effected by substituting well-known granulated surfaces 
for those of roughened or striated métal does, as this record shows, 
produce "better results" ; but we cannot see that they are so much 
better that they can be fairly classified as novel or unexpected, and, 
unless they are such, the substitution of emery or the like for rough- 
ened métal does not under the authorities évidence invention. 

Decree afïirmed, with costs. 

COXE, Circuit Judge (dissenting). The novel feature of Archer's 
combination is the "granulated abradant" which was first applied by 
him to the potato peeling art. It was this substitution, simple in it- 
self, which made a commercially successful potato peeler. The prior 
machines, using striated métal and similar devices, were practical 
failures. As pointed out in the opinion of the court, the fact that the 
patented structure does not show "agitators" is unimportant for the 
reason that they were well-known devices for bringing ail the potatoes 
against the abrading surface. To Archer belongs the crédit of using 
"granulated flint, emery, corundum, carborundum, and other like sub- 
stances as an abrading surface" in potato peeling machines. This was 
not an obvions thing to do ; to the ordinary lay mind it seems chimer- 
ical, but it solved the problem. 

Even if the question of invention were involved in doubt, I think it 
should be solved in favor of the patent. 
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EAJAH AUTO SUPPLT CO. v. GROSSMAN. 

(Circuit Court of Appeals, Second Circuit. June 12, 1913.) 

Ko. 261. 

Patents (§ 326*) — Suit fok Infringbment — Violation of Injunction — Pun- 
isnment fob contempt. 

Punlsliinent of a defendaiit for eontempt for violation of an injunction 
against infringement of a patent is not warranted where tlie question of 
tlie violation of tlie order is doubtful both on the law and facts. 

[Ed. Kote. — For other cases, see Patents, Cent. Dig. §§ 613-619; Dec. 
Dig. § 326.*] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Rajah Auto Supply Company against Emil 
Grossman. From an order denying a motion to punish défendant for 
eontempt, complainant appeals. Affirmed. 

E. R. Newell, of New York City, for appellant. 
C. C. Gill, of New York City, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. This is an appeal from an order, which the com- 
plainant contends is a final decree, denying a motion to punish the de- 
fendant for eontempt for an alleged violation of an injunction which 
enjoins the défendant from infringing the claims of complainant's 
patent No. 825,856 for improvements in spark plugs. The défendant 
is not charged with making or selling the patented device but it is 
charged with contributory infringement in making and selling porce- 
lain shells which can be used not only in connection with the complain- 
ant's spark plug but also in connection with many other spark plugs 
dealt in extensively by those engaged in furnishing automobile sup- 
plies. The défendant asserts that the District Court was correct in 
denying the motion for the following reasons : First. The decree ap- 
pealed from is not final. Second. There is no prêteuse of direct in- 
fringement and the selling of the conical porcelains with the intent 
that they be used in the complainant's spark plugs is not proven. 
Third. The évidence of infringing sales, upon which complainant re- 
lies, was obtained by letters induced by it which were answered by a 
typewriter in the defendant's office without the knowledge or con- 
sent of défendant. Fourth. The matter of which the complainant 
complains is too trivial to justify the drastic remedy which the com- 
plainant invokes. 

We do not deem it necessary to enter upon an extended discussion 
of thèse questions or to décide them. It is enough that the complain- 
ant's case is too doubtful, both on the facts and the law, to warrant 
the court in punishing the défendant for eontempt. 

The order appealed from is affirmed. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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KRYPTOK CO. V. STEAD LENS CO. 

(District Court, W. D. Missouri, W. D. July 17, 1913.) 

No. 3,489. 

1. Patents (§ 81*) — ^Priob Use— Evidence to Establish. 

Oral testimony of a prlor use Is always open to suspicion and eannot 
prevail over tlie légal presumption of valldity which accompanies a pat- 
ent uuless it is sufficient to establish sucli a use beyond a reasonable 
doubt. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 104; Dec. Dig. 
§ 81.*] 

2. Patents (§ 168*) — Validitt— Cancellation of Claxms in Patent Office. 

The cancellatlon of a claim in an application for a patent wlilcli is sub- 
stantlally identical with a remaiuing claim does not atîeçt the validity of 
the latter. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. |§ 2431/2, 244; Dec. 
Dig. § 168.*] 

S. Patents (§ 107*) — Anticipation— Prior Patents. 

That a drawing of a patent, through an error of the draftsman, shows 
a construction evidently not contemplated nor claimed by the inventer 
does not give the patent effect as an anticipation of a subséquent patent 
in tliat particular. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 243; Dec. Dig. § 
107.*] 

4. Patents (§ 62*) — Anticipation— Mbasuee of Proof. 

Anticipation must be proved by évidence so cogent as to leave no rea- 
sonable doubt in the mind of the court. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 78 ; Dec. Dig. 
'§ 62.*] 

5. Patents (§ 66*) — Anticipation— Acquiescence in Action of Patent Of- 

fice. 

That an applicant for a patent acquiesced in the suggestion of the Pat- 
ent Office that a feattire of bis device was shown in a prior patent does 
not estop him from denying tlie pertinency of the prior patent as an an- 
ticipation in other particulars. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 79, 81 ; Dec. Dig. 
§ 66.*] 

6. Patents (§ 26*) — Anticipation— Patent for Combination. 

A patent for a combination is not anticijjated nor invalid for lack of 
invention because an expert may be able to bulld up the patented device 
by selecting parts taken from the prior art. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30 ; Dec. Dig. 
§ 26.*] 

7. Patents (§ 35*) — Intention— Evidence. 

Wbile great utility and extensiva use will not alone sustain a patent, 
they constitute persuasive évidence of invention where the question is in 
doubt. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 39; Dec. Dig. 
§ 35.*] 

8. Patents (§ 157*) — Construction— Rules Governing. 

Tliat interprétation which sustains a patent should be preferred to that 
which defeats the grant 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 229-232; Dec. 
Dig. § 157.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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9. Patents (§ 328*) — -Validitt and Infkingement—Eyeglasses. 

The Borsch patent No. 637,444 for blfocal eyeglasses in whicli the lens 
is niade of two pièces of glass of différent indices of réfraction, tho 
smaller being mounted in a recess of tlie larger and exposed on oue face 
thereof, and tlie Borscli, Jr., patent No. 870,933 for similar eyeglasses 
with tlie added Improvement that tlie two parts of the lens are united by 
fusing, were neither of them anticipated and both disclose patentable in- 
vention. The déviées also held capable of conjoint use and both patents 
infringed. 

In Equity. Suit by the Kryptok Company against the Stead Lens 
Company. On final hearing. Decree for complainant. 

William M. Stockbridge, of New York City, and John H. Atwood, of 
Kansas City, Mo., for complainant. 

Theoph. D. Carns and Washington Adams, both of Kansas City, 
Mo., for défendant. 

VAN VALKENBURGH, District Judge. Complainant, a New 
York corporation, is the owner of letters patent No. 637,444, issued 
November 21, 1899, to John h. Borsch, and of letters patent No. 876,- 
933, issued January 21, 1908, to John L. Borsch, Jr. ; both for new and 
useful improvements in bifocal lenses. It allèges that the inventions 
and improvements set forth in said letters patent, respectively, are 
capable of conjoint use in one and the same bifocal lens, and that 
complainant and its licensees make, use, and sell bifocal lenses em- 
bodying the conjoint use of said inventions and improvements. It 
charges infringement on the part of défendant, and prays injunction, 
accounting, and damages. 

To the bill the défendant, a Missouri corporation located at Kan- 
sas City, Mo., interposes the following défenses : (1) That both patents 
in suit are void for want of patentable novelty. (2) That both pat- 
ents in suit are void for want of patentable invention. (3) That de- 
fendant has not infringed either patent. (4) That the patents in suit 
are not capable of conjoint use, and the défendant has not infringed 
said patents conjointly. (5) That complainant is not a bona fide cor- 
poration and was not incorporated in good faith and for a lawful 
purpose; that its organizers are engaged in unlawful combination in 
restraint of trade; and that it does not come into court with clean 
hands. Incidentally to thèse défenses, it is claimed that the alleged 
inventions and discoveries of ,the patents in suit were ail anticipated in 
the prior art by patent and publication; and a prior use fatal to the 
second patent in suit is likewise asserted. The first patent contains 
but a single claim. In the second patent claims 1, 2, 3, 7, and 8 are the 
only ones in issue, and of thèse claim 3 has been selected as typical of 
the group of claims in said patent. 

At the outset it may be said that, if the patents are valid and sus- 
ceptible of conjoint use, it cannot be doubted that defendant's device 
constitutes an infringement, because, for the purposes of this case, the 
two lenses are practically identical. The défense of unlawful combi- 
nation in restraint of trade may likewise be disregarded. There is no 

•For other cases see 6am« toplo & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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substantial sliowing of any tendency toward monopoly, except such as 
inheres in the very nature and theory of the patent law ; nor was this 
défense, if it be one, given prominence or emphasis at the hearing. 

The défense of prior use may be dismissed with brief mention. It 
rests mainly upon the testimony of one Hoffman, an optician, of Min- 
neapoHs, Minn., who states that within a somewhat indefinite period, 
approximating the date of the Borsch, Jr., experiments, he made a 
very few pair of fused bifocal lenses, which he sold to customers. 
His testimony is uncertain and indefinite as to time and essential 
détail. In itself, as well as in its attempted corroboration, it is un- 
satisfactory and unconvincing. The record persuades me that Borsch, 
Jr., was the first to conceive this spécifie improvement, and that he 
prosecuted his experiments to final completeness and patent with 
reasonable diligence. 

[1] Such oral testimony of a prior use is always open to suspicion, 
and it cannot prevail over the légal presumption of validity which 
accompanied the patent, unless it is sufficient to establish such a use 
beyond a reasonable doubt. This feature of the case falls within the 
principles announced in many décisions. National Hollow Brake- 
Beam Co. et al. v. Interchangeable Brake-Beam Co. (C. C. A.) 106 
Fed. 693, 694, 703, 45 C. C. A. 544; Parker v. vStebler et al. (C. C. A.) 
177 Fed. 210, 101 C. C. A. 380; Albright v. Langfeld (C. C.) 131 Fed. 
473 ; Continental Rubber Works v. Single Tube Automobile & Bicycle 
Tire Co. (C. C. A.) 178 Fed. 452, 101 C. C. A. 436; Laas v. Scott (C. 
C.) 161 Fed. 122-126. I shall address myself, therefore, to a con- 
sidération of the défenses of anticipation and lack of patentability. 

The first patent in suit. No. 637,444, recited that : 

"Heretofore bifocal lenses hâve been frequently formed by matcbing and 
unltlng edge to edge two pièces of lens glass, eacli constituting but part of 
a complète lens, and respectively suitably ground, tbe one for distant and 
the other for near vision, and varions forms hâve by différent eonstructors 
been glven to the respective éléments or sections of the lens ; the only flxed 
réquirement as to such sections being that they should when united présent 
as to thelr comblned outer edges the usual oval ontline of a lens." 

"In whatever forms the respective independent sections or éléments of a 
bifocal lens of this character hâve been made, however, they bave been united 
by bringing the respective edges of said sections or éléments into contact 
and cementiug the abutting edges by any suitable balsam or uniting médium 
or maiutainlng them in their assembled position by an Inclosing lens frame." 

The aim of the proposed patent is thus stated : 

"This construction bas been objectionable, however, 'by reason of the fact 
that, however carefully the sections are assembled and cèmeuted, a minute 
cement-fiUed space exists betvk'een tbe abutting edges, and the cernent which 
is présent of course on both surfaces of tbe lens in tlme becomes slightly worn 
uway under the action of beat and the attrition to which it is subjected in 
the cleaning of the lens, with the resuit that the permanence of the union be- 
tween the éléments or sections is impaired; furthermore the Une of connection 
between tbe two sections of a bifocal lens as heretofore constructed as de- 
scilbed is always visible and not ouly detracts from the appearance of the lens 
but Is an annoyance to the wearer." 

"Broadly stated, it is the object of my invention to produce a bifocal lens of 
an attractive efficient, and durable character, in which the ob.1ectlons herein- 
before stated to the exlsting forms of such lenses shall be obviated." 
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As described in the patent, this is done by taking a lens of crown 
glass suitable for far vision purposes, producing- in one face thereof a 
recess of such form as to be adapted to receive and accommodate a 
smaller near vision lens of flint glass, liaving an index of refraction 
différent from that of the larger lens, and securing this smaller lens 
within the recess of the larger by means of balsam or other suitable 
material, the resuit being a compound bifocal lens uniform in curvature 
and intégral in structure from edge to edge, the minor lens not being 
visible to others than the wearer except on very close inspection ; a 
crevice or joint between the éléments, with its accompanying disad- 
vantages, being entirely absent. 

The claim declared was as follows: 

"A bifocal lens formed of two pièces of glass of dissiinllar Index and size 
placed and secured face to face, the smaller of said lenses being niouuted In a 
recess In the larger of said leuses, and exposed upon one face of tbe latter, 
snbstantially as set forth." 

The essential novelty and invention claimed for this patent is that 
it for the first time discloses the use of glass of diiïerent indices of 
refraction in such combination as to permit a completed intégral 
bifocal structure of the same thickness and uniformity of surface as a 
lens composed of but one kind of glass and having a single focal 
point. In this way the unsightliness, instability, and other infir- 
mities pointed out as existing in former structures were either entire- 
ly removed or reduced to a more désirable minimum. If this device 
présents novelty and invention, its utility and desirability can hardly 
be disputed; but défendant contends that it présents neither the one 
nor the other. 

In support of the défense of anticipation, something like 27 patents 
are cited as références. A number of thèse exhibit the development of 
the bifocal eyeglass or spectacle from its crude origin up to the appli- 
cation of the first patent in suit; others hâve to do with globes, lamp 
chimneys, photographie caméra lenses, reflectors, and other articles 
of remote analogy. Others deal with achromatic lenses intended for 
the élimination of chromatic aberration caused by the dispersion of 
rays of light into their component colors. We are, however, relieved 
of any extended considération of the greater number of thèse cited 
références, because it was conceded at the hearing that the défendant 
relied for substantial anticipation of the first patent in suit upon the 
British patent issued to Henry Edward Newton in 1866 for improve- 
ments in optical instruments ; that to Nathan Lazarus in 1881 for 
improvements in the manufacture of achromatic lenses; and letters 
patent No. 392,053 issued to August Morck, Jr., in 1888 for improve- 
ments in spectacles or eyeglasses. With respect to the first two, it 
is sufficient to state that they concededly recognize the use of two 
kinds of glass, crown and flint, in the manufacture of lenses ; as their 
titles indicate, they concern eyeglasses either incidentally or remotely 
and bifocals not at ail. It is upon the Morck patent that défendant 
mainly relies for its défense of anticipation of the first patent in suit ; 
and, if the claimed invention of the latter is not disclosed by the Morck 
patent, then it is not anticipated by any of the other références cited. 
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The Morck patent No. 392,053 dealt specifically with eyeglasses 
employée! for combinée! near and far range purposes. Its invention — 

"consists In securlng upon the lower surface of the selected far-vision lens a 
spherieally-ground lens of about one-fourtli to one-third of the surface of the 
larger lens, and which is selected with a view to near-vision purposes, and 
wlien combined with the larger lens iu the manner stated produces a glass 
adapted for use for both close and distant range. When the two leuses are 
United, as stated, the larger or far-vlslon lens extends to the lower rim of the 
Inclosing frame on both sldes of the near-vision lens. * * * It will be 
seeu that the near-vision lens 8, while havlug its edge bounded by a curved 
Une of which every part Is e*iually distant from a center, which Is preferably 
.iust outside of the rim at the lower slde of the frame, Is made to taper to 
a feather edge along the segmentai Une, and theref ore the lens 8 has Its thiek- 
est part along the lower edge. This cotistructlon oblitérâtes the surface Une 
9 to the sight, while giving a perfectly defined area of near vision. It avoids 
the objection of a horizontal straight projecting ledge, which forms a shelf 
for the collection of dirt and dust when such near-vision lens is formed thick- 
est at such straight Une; and It niakes the change from a far-vision to a 
near-vision lens graduai as the eye crosses the segmentai Une at its highest 
iwlnt ou the surface of the far-seeing lens." 

Wlien t!ie first patent in suit was origina!!y présentée! to tlie patent 
ofifice, it was rejected by t!ie examiner in t!ae fo!!owing ianguage: 

"The claims of the above-entitled application are rejected in view of patent 
to Morck, Jr., Ko. 392,053, October 30, 1888, optics, eyeglasses." 

Tiiereupon the applicant made the fo!!owing amendments: He 
erased the word "preferably," as used in the spécification describing 
the minor lens, making it described as "formed of flint glass" and of 
"glass of différent index" instead of as "preferably formed of flint 
glass" and "preferably glass of différent index." He also erased 
claims 2 and 3 ; there being three claims in the patent as originally 
filed. Original claim 1 was left without a numéral as the sole claim of 
the patent. Défendant contends that the use of the word "preferably" 
in the original spécification indicated that Borsch did not then have in 
mind the use of glass of différent index inbedded in a recess as the 
central idea of his invention. I think, however, that the spécification 
as a whole cleariy indicates that lie had such structure in mind, and 
that the word "preferably" was erased in order that there might be 
no doubt respecting it, also to exclude any claimed interférence with 
the Morck patent which might be predicated upon the use of project- 
ing glass of the same index. 

[2] No point is or can be made of the fact that claim 2 was can- 
celed, because it obviously did not cover the fui! invention claimed; 
but défendant insists that the cancellation of claim 3 in response to 
this objection limited and narrowed original claim 1, now the contested 
claim of the first patent in suit. Claim 3 reads as follows : 

"A bifocal lens consisting of a major lens embodylng a recess in one face 
and a niinor lens conformed to said recess and mounted and secured in place 
therein; said lenses being of glass of différent index, substantially as set 
forth." 

A comparison of this claim with the remaining claim of the first pat- 
ent in suit, heretofore quoted, will disclose that in al! particulars sub- 
stantial to this controversy they are the same. This being true, the 
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cancellation of the superfluous third claim, substantially identical with 
the first, would not affect the latter. BuUock Electric Mfg. Co. v. 
Crocker-Wheeler Co, (C. C.) 141 Fed. 101-110. It has not been, nor 
to my mind can it be, pointed eut in what possible way the cancella- 
tion of claim 3 was materially responsive to the examiner's objection 
nor in what way the erasure of that claim could narrow or restrict the 
claim which was left unchanged. With no other changes than those 
specifîed, Borsch again submitted his application with the nature of 
his claims thus specifically emphasized : 

"The fact that Morck eonstructs both éléments of glass of the same index,. 
vvhile appllcant eonstructs his two éléments of glass of dissimilar index, con- 
stitutes a distinction between Morck's structure and applicant's structure, 
which is fundamental and vital." 

"By the use of glass of différent index, appllcant is enabled to provide a 
construction of bifocal lens in which both faces are, so to speak, sraooth ; 
that is to say, a construction in which the small minor lens does not Project 
beyond the plane of the surface of the major lens." 

"This construction, which is a very désirable and valuable one in the opti- 
cian's art, would not be possible were both pièces of glass of the sanie index, 
as in such construction the resuit would be the same as though the whole lens 
were formed of one intégral pièce of glass throughout and there would not 
be two distinct focal points." 

To this the examiner replied as follows: 

"The présent claim has been cdtasidered in connection with applicant's argu- 
ment. It appears that the terms of the claim cover ail of the views sliown, 
but it is believed that the only construction ilhistrated which would be op- 
erative for use In a bifocal spectacle lens is that shown in figures 1 and 2, in- 
asmuch as the différence in refractive power between glass of the lowest re- 
fractive power known and glass, or quartz, of the hlghest power knowu would 
not be sufticlent to make a practlcal bifocal lens wherein the différence In 
magnifying power were dépendent wholly upon the différent indices of refrac- 
tion of the glass. Theref ore it is believed that appllcant would be compelled to 
dépend upon the différence of curvature of the major and minor lenses for ail 
practlcal effect. Furthermore It is not eonsidered invention merely to make 
a bifocal lens wherein the major lens Is of a différent kind of glass from the 
minor lens, in vlew of the fact that the différence in power secured thereby 
would be inappréciable." 

"It Is believed that appllcant nilght be entitled to a patent If he were the 
flrst to insert in the concavity of a major lens a small or minor lens, and 
thereby obtain greater security in the junction of the two lenses so that they 
would be less likely to be displaced by the friction of spectacle wipers or of 
accidentai contact with surrounding objects. But the Morck patent, cited, 
shows a small lens inserted in a concavity In a larger lens, the two combined 
forming a bifocal lens, and havlng, so far as the tirmness of union is concerned, 
exactly the same advantages as are obtained by the construction of appllcant. 
To make the two parts of dilïerent kinds of glass, having différent refractive- 
powers, is believed not to be invention in vlew of the eommon knowledge 
among opticians of the uses of the différent kinds of glass, and partlcularly 
inasmuch as It is believed that in a spectacle the différence in refractive 
power would be practically insufficient to produce any appréciable différence 
of focus. It is thought, therefore, that the claim should be rejected." 

There is no hint in this that the examiner thought that Morck was 
using glass of dissimilar index. There is every indication that he 
thought just the opposite in so far as the essentials of the invention are 
concerned, because he doubts the effectiveness of the combination 
when the minor lens is reduced so much in size. He does think that. 



KBYPTOK CO. V, 8TEAD LENS CO. 91 

the Morck patent discloses a small lens inserted in a concavity in a 
larger lens. He thinks that important only from the standpoint of 
firmness of union and décides that Borsch could not claim any inven- 
tion by reason of that alone. He believes, in view of the common 
knowledge among opticians of the uses of différent kinds of glass, 
that it is not invention to make the two parts of différent kinds of glass 
having différent ref ractive power ; he bases this upon the assumption 
that in a spectacle the différence in refractive power v^ould be prac- 
tically insufficient to produce any appréciable différence of focus. 
Thereupon, without change of spécification or claim, in letter or in 
syllable, the applicant combatted the views of the examiner and made 
practical démonstration of the efficiency of his invention; and the 
necessary inference from the record is that the examiner receded from 
his position, for the patent was allowed without further objection. 
Now, from ail this, counsel for défendant argue that complainant, 
because of this référence and the views expressed by the examiner, is 
estopped from claiming anything disclosed by the Morck patent and 
contend that the Morck patent teaches not only the use of a recess, 
but also the employment of différent kinds of glass having différent 
refractive power. It is doubtful if this contention should be sus- 
tained. The patentée firmly stood upon his spécification and claim 
without change. The examiner receded and allowed the patent. It 
may well be doubted whether any of his objections can operate to nar- 
row the import of either spécification or claim. Certainly they could 
hâve no such effect upon the use of glass of différent index. If such 
a limitation can be raised, it must be from the disclosures of the pat- 
ent itself , independently of anything said or done in the Patent Office. 
Defendant's experts and its counsel then attempt by elaborate and in- 
génions argumentation to make the Morck patent disclose not only a 
recess in which the minor lens is imbedded, but the necessary employ- 
ment of différent kinds of glass of différent index of refraction. In 
my opinion, this effort fails utterly. Neither in spécification nor 
claim is any référence made to such a use, and the inventer must nec- 
essarily hâve considered it of prime importance, if he had it in mind at 
ail. The entire argument is based upon the alleged formation of figure 
4 of the Morck patent ; and, to make their theory consistent, experts 
and counsel are compelled to reconstruct the entire drawing. They 
first discover a dépression, where it has at least doubtful existence; 
and then, to make this dépression pertinent, they are compelled to 
pare away an obvious excrescence upon the face of the same figure 
of the drawing. Thus they argue that the minor lens, according to 
this reconstructed drawing, is whoUy imbedded in a recess in the ma- 
jor lens ; and as it would then be inoperative, unless made of glass of 
■différent index from that of the major lens, why, of necessity, they 
say, glass of différent index must hâve been used. This is not only 
in défiance of the drawing itself but of the spirit of the spécification 
as well. The latter specifically seeks to get rid of the sharp horizontal 
liné of séparation existing in prior structures. It therefore describes 
the minor lens as segmentai instead of horizontal in outline and makes 
it taper to a so-called f eather edge at its upper point of contact ; its 
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thicker portion being at the lower edge of the glass. If the entire 
minor lens was to be imbedded, why emphasize the thiner portion at 
point of contact, and confess the objectionable thickness at the lower 
portion? Obviously, if the glass were imbedded, there would be no 
appréciable edge upon the surface of the major lens, nor vvould the 
lens, as a whole, vary in thickness because of the junction of the two 
lenses. Throughout the entire spécification and its accompanying 
claims, the language aptly describes a minor lens placed npon and not 
within the major lens. No mention whatever is made of any recess or 
of glass of différent index, nor is any function or utility ascribed to 
either. Clearly neither the drawings nor the body of the Morck patent 
disclose either recess or the use of différent kinds of glass. The draw- 
ings are crude, and the examiner appears to bave thought that be de- 
tected a recess. He suggested this as an objection, and, because of an 
implied acquiescence in this suggestion, it may be that Borsch and bis 
assigns are estopped to deny that there was a recess of some kind dis- 
closed in this drawing. This considération, and this only, could bave 
the effect of narrovving the Borsch claim in any degree. Classes pur- 
porting to be made in accordance with the teachings of the Morck 
patent hâve been submitted. In them the edge of the minor lens 
projects distinctly beyond the surface of the major lens, presenting in 
smaller degree the very defect which Morck was seeking to minimîze. 
If he had in contemplation a recess at ail, it is impossible to explain 
why he did not bury the minor lens completely, and thus fully attain 
the desired end. The conclusion is irrésistible that bis invention did 
not embrace the conception of a recess with a minor lens of différent 
index imbedded therein; but, on the contrary, that his vision stopped 
with grinding the minor lens at its point of contact to what he terms 
a feather edge, which should stand out from the surface of the major 
lens in the smallest practicable degree. 

[3] The disclosure of a recess in figure 4 of the drawings of the 
Morck patent, if it be a disclosure at ail, was purely accidentai. It 
was certainly not appreciated by the inventer. It is well settled that it 
is no anticipation that by a mistaken showing in the figure of a pre- 
ceding patent, by the error of the draftsman, the structure of the pat- 
ent appears contrary to the conception of the inventors and the read- 
ing of the patent, Edison Electric L. Co. v. Novelty Incandescent 
Lamp Co. (C. C. A.) 167 Fed. 977, 93 C. C. A. 387; Crav Téléphone 
Pay Station Co. v. Baird Mfg. Co. (C. C. A.) 174 Fed. 417, 98 C. C. 
A. 353 ; Beckwith v. Malléable Iron Range Co. (C. C.) 174 Fed. 1001 ; 
Brill V. Third Ave. R. Co. (C. C.) 103 Fed. 289. 

"When it Is sougbt to ascertain tlie state of tlie art by means of prior pat- 
ents, iiothiiig can be used èxcept what is disclosed on the face of those pat- 
ents. They caunot be reconstnicted in the light of the invention In suit and 
then used as a part of the prier art." Naylor et al. v. Alsoi} Process Co. 
(0. C. A.) 168 Fed. 911-920, 94 0. C. A. 315, 324. 

"A prior publication, referred to as an anticipation, nnist be given effect 
in accordance with what it actually coiumunlcates to the public, and expert 
testimony cannot be received for the purpo.se of showing that statements 
therein made were erroneous, and to give it the effect it would hâve if re- 
constructed so as to disclose matters which it uiight or should bave stated, 
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but whicli it In fact did not." Badische x\_nUin & Soda Fabrlk v. Kalle & 
Co.. et al. (C. C. A.) 104 Fed. 802, 44 C. C. A. 201 ; American Thermos Bot- 
tle Co. V. Vacuum Specialty Co. (C. C. A.) 178 Fed. 552, 101 O. C. A. 232. 

The disclosures of the Morck patent, as interprétée! by défendant, 
are at least vague and uncertain, and skilled experts difïer radically as 
to their import. 

[4] Anticipation must be proved by évidence so cogent as to leave 
no reasonable doubt in the mind of the court. The défendant has 
failed to carry the burden imposed upon it. Underwood Tvpewriter 
Co. v. Elliott-Fisher Co. (C. C.) 165 Fed. 927; Underfeed Stoker 
Co. V. American Ship Windlass Co. (C. C.) 165 Fed. 65 ; Beck- 
with V. Malléable Iron Range Co. (C. C.) 174 Fed. 1001; Victor 
Talking Machine Co. v. Duplex Phonograph Co. (C. C.) 177 Fed. 
248; Hillard v. Fisher Book Typewriter Co. (C. C. A.) 159 Fed. 
439-441, 86 C. C. A. 469; Mueller Mfg. Co. v. Glaubér (C. C. A.) 
184 Fed. 609-620, 106 C. C. A. 613 ; Cimiotti Unhairing Co. et al. v. 
Comstock Unhairing Co. (C. C.) 115 Fed. 524. 

[5] But conceding that because of the suggestion made by the ex- 
aminer, and the asserted acquiescence of the applicant, complainant is 
precluded f rom claiming the recess as a substantive part of the Borsch 
invention, nevertheless it is not estopped from claiming everything 
Borsch, Sr., actually did invent nor from denying the pertinency of the 
Morck patent as an anticipation, with this exception : That it cannot 
maintain that the claim of the first patent in that particular covers the 
construction of the Morck patent. National Hollow B. B. Co. v. In- 
terchangeable B. B. Co. (C. C. A.) 106 Fed. 693-714,45 C. C. A. 544;, 
Owens Co. v. Twin City Separator Co. (C. C. A.) 168 Fed. 259, 93 
C. C. A. 561 ; Wayne Mfg. Co. v. Benbow-Brammer Mfg. Co. (C. 
C. A.) 168 Fed. 271-279, 93 C. C. A. 573 ; Vrooman et al. v. Penhol- 
low et al. (C. C. A.) 179 Fed. 296, 102 C. C. A. 484; Bossert Elec. 
Const. Co. V. Pratt Chuck Co. (C. C. A.) 179 Fed. 385, 103 C. C. A. 
45; U. S. Peg-Wood, Shank & Leather Board Co. v. Sturtevant Co. 
(C. C. A.) 125 Fed. 382, 60 C. C. A. 248 ; Albright v. Langfeld (C. C.) 
131 Fed. 473; Keystone Mfg. Co. v. Adams, 151 U. S. 139-144, 14 
Sup. Ct. 295, 38 L. Ed. 103. The presumption of validity of the first 
patent in suit is strengthened by reason of its original rejection on 
the Morck patent. American Stove Co. v. Cleveland Foundry Co. 
(C. C. A.) 158 Fed. 978-983, 86 C. C. A. 182; United States Fastener 
Co. V. Bradley (C. C.) 143 Fed. 523-529; Haie & Kilburn Mfg. 
Co. v. Oneonta, C. & R. S. Ry. Co. (C. C.) 129 Fed. 598. 

Let us now consider the défense of anticipation as applied to the 
second patent in suit. In this discussion we may disregard ail the 
cited références but three. The défendant avowedly relies upon the 
Xewton and Lazarus patents heretof ore referred to and upon that is- 
sued to Léon Kokocinski July 28, 1896, for improvements in spec- 
tacle lenses. This patent had to do with welding together two sheets 
of glass, one colored or shaded and the other transparent, so that the 
upper portion of the lens might protect the eye from light. Ail tha»-. 
can be claimed for thèse three patents, cited against the Borsch, Jr,, 
invention, is that they refer to the union of différent pièces of glass by 
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-the action of beat. As we hâve seen, the Newton patent deals with op- 
tical instruments in gênerai, and describes a process not at ail adapted 
to producing the délicate resuit required in an eyeglass lens, and par- 
ticularly in a bifocal lens. The Kokocinski patent had, of course, an 
entirely différent object in view ; and the Lazarus patent was for the 
manufacture of achromatic lenses, whicb, as we bave seen, deal witb 
dispersion and not witb refraction. However, it may be freely con- 
ceded tbat the welding or annealing of glass, under certain conditions, 
was known at the time of this alleged invention and bad been known 
for many years. Despite tbat fact, no one bad ever conceived of tbe 
happy expédient of applying tbis process to tbe perfection of a bi- 
focal lens, nor, in fact, to any lens, except crudely to counteract dis- 
persion ; and tbe reason for this appears clearly f rom tbe testimony. 
Moreover, the bifocal lens is biaxial. The two lenses of whicb it is 
oomposed are' not concentric. Both must be preserved in their true 
curvature, and the bighest degree of précision is necessary. Tbe com- 
parative minuteness of tbe parts, and the great delicacy of adjust- 
ment required, had created an accepted belief tbat such a process was 
impracticable even after its first suggestion by Borscb, Jr. He him- 
self required years of expérimentation before success was approxi- 
mated. The old lens, even as improved by Borsch, Sr., still contained 
imperfections. Up to this point Canada balsam, or some otber kind 
of cément, bad been necessary to> bold tbe lenses together. This was 
essentially less stable than a glass made intégral by fusing. Time 
alone, together with tbe sligbt but continuous application of pressure 
incidental to cleaning, would cause the parts to separate. The cément 
itself contained imperfections and was subject to disintegration. The 
fusing process was a distinct advance from the standpoint of clear- 
ness of sight, stability, and appearance. By it- the présence of the 
minor lens was rendered still more imperceptible. Tberefore tbe com- 
bination of fusion witb the prior structure of the Borscb, Sr., patent 
marked a distinct and important advance in the art. Hère again I 
tbink the défense of anticipation must fail, and tbe support of tbis 
conclusion by the decided cases is so closely allied witb tbe announce- 
ment of principles establisbing invention tbat it is deemed unneces- 
sary to duplicate citations. 

[6] This is a product patent. The tbing produced was clearly un- 
known before, and it is tberefore immaterial tbat the separate fea- 
tures of tbe invention may be found in the prior art. 

"It constitutes no anticiiiatlon and no défense to a clalm of Infringement 
that one or more éléments of a patented couibination, or one or more parts 
of a patented improvenieut, nmy be found in one old patent or publication, 
and otbers in another, and still otliers In a tliird. It is indispensable that 
ail of tliem, or tlielr nieehanical équivalents, be found In the same descrip- 
tion or machine, where tbey do substantially the same work by substantially 
the same means." Owens Co. v. Twin City Separator Co. (0. C. A.) 168 
Fed. 259, 93 O. C. A. 5(51; National HoUow B. B. Co. v. Interchangeable B. 

B. Co. (C. C. A.) 106 Fed. C93-706, 45 C. C. A. 544 ; Eldred v. Kirkland (C. 

C. A.) 130 Fed. 342, 64 C. C. A. 588; Knickerbocker Co. v. Kogers et al. (C. 
C.) 61 Fed. 297; Parks v. Booth, 102 U. S. 96, 26 L. Ed. 54; Potts v. Creager, 
155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275. 
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The presumptioti of invention is not overcome by the fact that an 
expert is able to build up the patented device by selecting parts taken 
from the prior art. Loom Co. v. Higgins, 105 U. S. 580, 26 L. Ed. 
1177; McMichael & Wildman Mfg. Co. v. Ruth (C. C. A.) 128 Fed. 
706-708, 63 C. C. A. 304; Thomson-Houston Elec. Co. v. Ohio Brass 
Co. (C. C.) 129 Fed. 378. 

[7] That there was invention in the Borsch, Jr., patent is evidenced 
and emphasized by the number of patents set up by défendant as an- 
ticipations, ail of which, where pertinent at ail, lack some élément 
which the successful patent they are alleged to anticipate possessed, 
also by the fact that the défendant bas appropriated bodily the sub- 
stantial structure of the Borsch patent. Schmertz Wire-Glass Co. v. 
Pittsburtrh Plate-Glass Co. (C. C.) 168 Fed. 77; Naylor v. Alsop 
Process Co. (C. C. A.) 168 Fed. 911-917, 94 C. C. A. 315; Edison 
Electric L. Co. v. Novelty Incandescent Lamp Co. (C. C. A.) 167 Fed. 
977-982, 93 C. C. A. 387. We must remember that appropriateness 
and obvious usefulness hâve an important bearing upon the question 
of invention; that simplicity does not detract from its merit; that, 
while great utility and extensive use will not alone sustain a patent, 
nevertheless, "where the question of novelty is fairly open for con- 
sidération under the law, the fact that a patented device or combina- 
tion has displaced others which had previously been used to perform 
its function, and has gone into immédiate and gênerai use, is pregnant 
and persuasive évidence that it involves invention. National Hollow 
B^ B. Co. v. Interchangeable B. B. Co. (C. C. A.) 106 Fed. 693-707, 
45 C. C. A. 544. Thèse principles hâve been forcibly announced in 
the following cases : Smith v. Goodyear Dental Vulcanite Co., 93 
U. S. 486, 23 L. Ed. 952; Parks v. Booth, 102 U. S. 96, 26 L. Ed. 
54; Loom Co. v. Higgins, 105 U. S. 580-591, 26 L. Ed. 1177; Key- 
stone Mfg. Co. v. Adams, 151 U. S. 139-144, 14 Sup. Ct. 295, 38 L. 
Ed. 103; Potts v. Creager, 155 U. S. 597-606 et seq., 15 Sup. Ct. 194, 
37 L. Ed. 275 ; General Elec. Co. v. Wagner Elec. Mfg. Co. (C. C. 
A.) 130 Fed. 772-778, 66 C. C. A. 82 ; Perkins Elec. Switch Mfg. Co. 
V. Buchanan Co. (C. C.) 129 Fed. 134-137 ; McKay & Copeland Last- 
ing Mach. Co. v. Dizer et al. (C. C. A.) 61 Fed. 102-104, 9 C. C. A. 
382 ; Doig v. Morgan Mach. Co. (C. C. A.) 122 Fed. 460-463, 59 C. 
C. A. 616; Gould Coupler Co. v. Pratt (C. C.) 70 Fed. 622-624; 
Hardware Co. v. Tabor Sash Co. (C. C.) 178 Fed. 831-841 ; Engineer- 
ing Construc. Co. v. McMullen (C. C. A.) 160 Fed. 933-938, 88 C. C. 
A. 115; Albright v. Langfeld (C. C.) 131 Fed. 473-475. 

[8] That interprétation which sustains and vitalizes the grant should 
be preferred to that which strikes down and paralyzes it. National 
Hollow B. B. Co. v. Interchangeable B. B. Co. (C. C. A.) 106 Fed. 694, 
45 C. C. A. 544. 

[9] The court cannot be oblivious nor insensible to the development 
that has taken place in the art of bifocal spectacles and eyeglasses 
as generally known. The production of a glass effective for far and 
near vision, compact, stable, enduring, and sightly, was the desidera- 
tum long aimed at and but gradually realized. The présent high degree 
of success was first obtained by the complainant company through the 
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patents în suit — a distinct and highly useful advance, which lias 
practically revolutionized the art. The acceptance and adoption of 
the product was immédiate and widespread. Wliile the old-fashioned 
cementedbi focal is still in wide use because of its comparative cheap- 
ness, nevertheless no one who feels able to afïord it will accept other 
than the fused bifocal. I think the conception and successful appHca- 
tion of such vakiable and elusive improvements rise to the plane of in- 
vention as distinguished from mère mechanical skill. While the divid- 
ing line betvveen the two is not always sharply defàned, nevertheless 
unyielding strictness should not operate harshly to withhold the re- 
ward of merit from marked scientific achievement. The défendant 
Company has made a complète appropriation of complainant's prod- 
uct, and défends itself solely upon the ground of the alleged weakness 
of complainant's title. This casts upon it the burden of establishing 
its case to the entire satisfaction of the court. That it has failed to 
do, and whatever doubt, if any, may exist, must be resolved in favor 
of the recognized presumption of validity. 

It remains only to consider whether thèse patents are capable of 
conjoint use, and whether the complainant can maintain its suit upon 
the bill tendered. Défendant contends that the two patents are incon- 
sistent in that the first calls for twO' separate pièces of glass, while 
this élément is absent from the Borsch, Jr., patent, as well as from 
defendant's structure. Each patent is invoked only to the extent that 
it discloses a distinct step of improvement ; that of the first patent nar- 
rowed, as contended by complainant, and as conceded for the purposes 
of this argument, is the employment of glass of diiïerent indices of 
refraction in the combination described. The Borsch, Jr., patent adds 
the élément of fusion as an advance over cernent. The complainant 
owns both features, and it can avail itself of both in the same structure 
without inconsistency. The first Borsch patent describes a bifocal lens 
formed of two pièces of glass secured face to face by cernent; the 
second Borsch patent a bifocal lens consisting of a body of glass or 
similar substance of any refractive power, and a portion of glass or 
similar substance of différent refractive power secured by fusion to the 
said body of glass or similar substance. Hère again two kinds of 
glass enter into the composition of the lens, the two being made inté- 
gral by fusion. The one patent suppléments the other; the two may 
be and actually are used in conjunction, and so used are infringed by 
defendant's structure. 

The injunction and accounting prayed will be granted. 



KOLLMAN MFG. CO. V. TTNIVEBSAL HARDWARE WORKS 97 

ROLLMAN MFG. CO. v. UNIVERSAL HARDWARE WORKS. 

(District Court, E. D. Pennsylvania. August 1, 1913.) 

No. 633. 

1. Patents (§ 165*) — Construction ce Glaims. 

Wliere a limitation expressly stated in some of the claims of a patent 
is omitted from others, it cannot be read into them to avold a cliarge of 
infi'ingement. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241; Dec. Dig. § 
165.*] 

2. Patents (§ 165*) — Construction of Claims — Statement of Preferred 

Method of Construction. 

It is proper for an applicant for a patent to point out in liis spécification 
tlie preferred method of opération of liis machine, but, in the absence of 
any expression in his claims making such détails éléments therein, they 
are not limited thereby. 

[Kd. Note. — For other cases, see Patents, Cent. Dig. § 241 ; Dec. Dig. § 
165. *J 

3. Patents (§ 129*) — Suit for Infbingement— Estoppel. 

Where a corporation alleged to iufringe a patent was organized by tlie 
patentée and his fauiily after he asslf^ned the patent, and he has since 
been its président and active manager, it is bound by his estoppel and 
cannot deny the validity of the patent but niay show the prior art to de- 
fine and limit the claims. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 182%-186; Dec. 
Dig. § 12».*] 

4. Patekts (§ 328*) — Validity and Infringement— Cherry Stoner. 

ïhe Uollman patent No. 680,13» for a cherry stoner licld not anticipated, 
valid and infringed. 

5. Patekts (§ 222*) — Suit for Infbingement— Recoveby of Profits— Pailuee 

to Mark Article. 

The failure of the owner of a patent to mark the patented article as 
reipiired by Rev. St. § 4900 (U. S. Couip. St. 1901, p. 3388), does not de- 
prive him In a proper case of the rlght to an aceounting for profits made 
by an infrluger. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 352; Dec. Dig. § 
222.*] 

In Equity. Suit by the Rollman Manufacturing Company against 
the Universal Hardware Works. On final hearing. Decree for com- 
plainant. 

John A. Coyle and William H. Keller, both of Lancaster, Pa., and 
Archibald Cox, of New York City, for complainant. 

John A. Hippie, of Lancaster, Pa., Henry P. Brown, of Philadel- 
phia, Pa., and George I.^. Wheelock, of New York City, for défendant. 

THOMPSON, District Judge. This is a suit brought to restrain the 
infringement of letters patent No. 686,139 for a cherry stoning ma- 
chine. Michael A. Rollman, who was the inventer, filed his application 
January 21, 1901, and letters patent were issued Noveniber 5, 1901. 
By assignment dated October 26, 1900, Rollman had assigned to the 
Rollman Manufacturing Company, a limited liabihty partnership com- 
posed of himself, H. C. Schock, and Clarence Schock, as copartners, 

•For other caaes see sama topic & | MUMBEKln Dec. & Am. Digs. 1907 to liate, & Rep'r Indexes. 
207 F.— 7 
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ail of his patentable devices, and on January 26, 1901, he specifically 
assigned his rights under the application for the patent in suit and 
in the letters patent to be granted thereon to the Rollman Manufactur- 
ing Company. On May 31, 1906, Rollman assigned to Harry C. 
Schock and Clarence Schock his interest in the Rollman Manufacturing 
Company, including ail of his right or ownership individually and as a 
member of the company in ail patents, together with the right to use 
the name "Rollman" in connection with such devices and inventions 
as might be manufactured and sold by the partnership or the members 
thereof, and, in considération of the assignment, the other partners 
paid him the sum of $1,000 and agreed to indemnify him against any 
indebtedness of the company upon which he might be liable at the 
time of the transfer. The cherry seeder made by the complainant un- 
der the patent was known and sold under the name of "Rollman" and 
the business in the cherry seeders became a profitable one. 

The défendant is a Pennsylvania corporation chartered Mardi 27, 
1912. The incorporators were Michael A. Rollman, the patentée under 
the patent in suit, subscriber to one share; his wife, Elizabeth E. Roll- 
man, subscriber to one share ; and his father-in-law, Henry S. Garber, 
subscriber to eight shares. Michael A. Rollman is the président of the 
corporation and the active manager of its business in which he is as- 
sisted by his wife. Henry S. Garber takes no part in the business of 
the company. The défendant, the Universal Hardware Works, man- 
ufactures and sells the cherry seeder claimed to be an infringement 
under the name of the "New Standard" and bas stamped upon it the 
name "M. A. Rollman." 

The claims in suit, as set out in the complainant's record, are con- 
veniently stated as foUows: 

"Clalni 8 claims : 'In a seedlng machine (1) a seed-extracting knif e ; (2) 
a suitable frame In wliich to reciprocate said knife aiid (3) means carried 
by the knife to pick up the pulp; and (4) a stripper plate obliquely disposed 
in the path of the pulp whereby said plate will deflect the pulp laterally as 
and for the purpose set forth.' 

"Claim 9 claims : 'In a cherry-seeding machine (1) a suitable frame ; (2) 
a plunger carrylng (3) a knife reciprocatingly mounted in said frame; (4) 
said knife belng provided with means to pick up the cherry pulp (5) in com- 
bination with additional means (a) carried by the standard and (b) obliquely 
disposed in the path of the knife adapted to strip the pulp therefrom and 
deflect it laterally as and for the purpose set forth.' 

"Claim 10 claims : 'The combination in a cherry-seeding machine of (1) a 
plunger; (2) a standard formlng a support and guide for said plunger; and 
(3) a stripper plate supported by the standard at an angle oblique to the 
line of movement of the plunger as set forth.' 

"Claim 13 claims: 'In a seedlng machine (1) a standard having a pulp 
stripper disposed at an oblique angle to the plane of the standard (2) and a 
plunger reciprocatingly mounted In said standard (3) and means to hold the 
plunger against rotation as set forth.' " 

The complainant's cherry seeder is constructed in accordance with 
the drawings accompanying the patent in suit. The defendant's ma- 
chine is admitted to possess ail of the éléments covered by thèse 
claims. In construction, however, the machines differ in that the 
complainant's plunger is made to reciprocate by means of a spring, 
while that of the défendant reciprocates by means of a crank and cam. 
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The remaining différence between the two machines is that in the 
complainant's machine the frame in which the plunger and knife re- 
ciprocate is constructed at an incHne to the vertical of about 30 de- 
grees, while that of the defendant's machine is constructed horizontal- 
ly. There appears to be no substantial dispute that, except for the in- 
cHned position and action of the complainant's seeder and the horizon- 
tal position and action of the defendant's seeder, the varions parts of 
the respective machines are équivalents and the functions performed 
thereby are identical. 

The complainant contends that the claims upon which the suit is 
based are to be construed as broadly as they read and, if so, include 
the horizontal position of the frame and horizontal action of the 
plunger and knife. The défendant contends that the claims in suit 
are to be construed in the light of the spécifications pointing out the 
patentee's preferred construction and in view of the prior art of 
which it has introduced proof; as otherwise thèse claims are inval- 
idated by the prior art and that reading the claims thus in view of 
the prior art, they must be limited to a construction and opération in- 
clined to the vertical and do not include the horizontal construction 
and opération shown in the defendant's seeder. The complainant ob- 
jects to évidence of the prior art to limit the claims upon the ground 
that the défendant, the Universal Hardware Works, is bound by the 
estoppel which would apply to Michael A. Rollman, the patentée and 
assignor of the patent. The défendant contends that, even if the cor- 
poration is estopped, that estoppel does not prevent the introduction 
and considération of évidence of the prior art to limit the claims in 
suit. The defendant's position is that, in view of the prior art, the 
only novelty in the complainant"s patent is the standard inclined to the 
vertical with a horizontal stripper plate at an angle oblique tô the line 
of movement of the reciprocating plunger and knife. It is perfectly 
apparent that, in the language of the claims in suit, there is no limita- 
tion of the invention to any angle of the frame and line of movement 
of the plunger and knife. The opinion of the defendant's expert is 
that, if the claims are read as they stand, they are anticipated by the 
prior art; but, if there is read into them a limitation from the spécifi- 
cation to an inclined frame or standard, "then, of course, the prior 
art does not show such a construction," but then the defendant's ma- 
chine does not infringe because its frame or standard is horizontal. 

[1] From an examination of the spécification and other claims in 
the patent in suit, I think it is conclusively shown that such a con- 
struction cannot by the terms of the spécification be put upon the 
claims in suit. For example, as pointed out by complainant's counsel, 
claim 3 is Hmited to "a machine comprising an inclined U-shaped 
standard, a plunger reciprocatingly mounted in said standard and 
disposed in the same plane of inclination therewith," while the claims 
in suit call for a frame or standard irrespective of its inclination. The 
inclined standard is referred to in the spécification as being the pat- 
entee's preferred construction over a vertical standard; the object 
being by means of the inclination of the standard to hâve the pulp 
of the cherry carried, while impaled upon the barbed end of the knife, 
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to a point at or beyond a perpendicular drawn from the outvvard edge 
of the hopper where the pulp would net drop back into the hopper 
containing the unstoned cherries, but, by being carried as described and 
given a latéral motion by contact with the inclined stripper plate, tiie 
pulp would be thrown into a proper réceptacle outside the machine. 
The drawing accompanying the application for patent shows this pre- 
f erred construction. The spécification says : 

"ïhe inolluation, therefore, of the standard 8 is not a mère incidence of 
tlie disposition of tlie liopper section 5 but possesses a functional importance 
of great value, and I tlierefore wisli to secnre in tliis application said com- 
bination and construction of parts, togethcr uitli suhstitutes and cquivalerUs. 
* * * It will be understood tliat varions modifications may be made in 
tlie construction without departing from the spirit or scope of my invention." 

Under the ordinary rule of interprétation, the limitation which is 
expressed in claim 3 and in the spécification cannot be read into 
claims 8, 9, 10, and 13. 

"Where a patent contains spécifie claims for the one form of structure de- 
scribed in the spécification and shown in the drawing and also broad and gên- 
erai claims, the latter are not to be so limited as to make them a mère 
répétition of the spécifie claims." General Electric Co. v. E. H. l(''reeman Elec- 
tric Co. (G. C.) 100 Fed. 34. 

"Where a limitation expressly in some of the claims of a patent is omitted 
from others, it cannot be read into them to avoid a charge of infringement." 
Diamond Match Co. v. Rubv Match Co. (0. C.) 127 Fed. 341 ; Boyer v. Keller 
Tool Co., 127 Fed. 130, G2 0. C. A. 244; Ryder v. Schlichter. 120 Fed. 487, 
61 G. C. A. 469; Wilson v. McCormick Co., 92 Fed. 167, 34 C. 0. A. 280; 
Metallic Extraction Co. v. Brown, 110 Fed. 665, 49 C. C. A. 147. 

[2] As to the defendant's contention that the claims of the patent 
are no broader than the détails of the patentee's preferred construc- 
tion described in the spécification, it is difficult to see upon what 
ground this proposition is based. In order to comply with section 4888 
of the Revised Statutes (U. S. Comp. St. 1901, p. 3383), it was neces- 
sary that in his spécification the applicant should explain the principle 
thereof and the best mode in which he contemplated applying that 
principle, and it was therefore prudent, if not necessary, for him to 
point out some practical preferred method for the opération of the 
machine, but, in the absence of any expression in his claim making 
the détails thus pointed out an élément therein, they would not under 
the ordinary rules be limited thereby. Eastern Paper Bag Co. v. Con- 
tinental Paper Bag Co. (C. C.) 142 Fed.^ 479. 

As was stated by Mr. Chief Justice P'uller in Howe Machine Co. v. 
National Needle Co., 134 U. S. 388, 10 Sup. Ct. 570, 33 h. Ed. 963 : 

"Doubtless a claim is to be construed in connection with the explanation 
contained in the spécification, and it may be so drawn as in efCect to make 
the spécification an essential part of it ; but, since the inventer must par- 
ticularly specify and point out tlie part, improvement, or combination which 
he claims as his own invention or discovery, the spécification and drawings 
are usually looked at only for the purpose of better understanding the meau- 
ing of the claim, and certainly not for the purpose of clianglng it and making 
It différent from what it is. As remarked by Mr. Justice Bradley in White 
V. Dunbar, 119 U. S. 47 [7 Sup. Ct. 72, 30 L. Ed. 303] : 'The claim is a statu- 
tory requirement, prescribed for tlie very purpose of making the patentée 
deflne precisely what his invention is; and it is unjust tothe public, as well 
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us an évasion of tUe law, to construe it in a manner différent from the plain 
inport of its terms.'" 

[3] The questions bearing upon the claim asserted by the complain- 
ant that the défendant is estopped to Hmit the daims by évidence of 
the prier art may be next considered. RoHman was the patentée and 
was employed by the complainant during his connection with the Roh- 
.-nan Manufacturing Company for about five years after the assign- 
ment of the patent to the company. Finally in 1906, for vahiable con- 
sidération, he assigned to his partners in the Rollman Manufacturing 
Company ail of his interest in the company. The défendant has intro- 
duced some évidence tending to show that Rollman was not fairly 
treated by the remaining partners and that he was forced out of the 
partnership. This évidence cannot be considered after he has for 
years remained silent and made no effort to set aside the contract 
nor offered to return what he received thereunder. The défendant 
cannot at this late day put itself in a better position by collatéral at- 
tack upon the considération for the assignment. The évidence estab- 
lishes satisfactorily the fact that Rollman controls the défendant 
company. He was one of the incorporators ; his wife was named as 
treasurer at the time of the incorporation ; and his f ather-in-law was 
the remaining subscriber to the stock of the company. Rollrrian is 
its président and the active manager of its business. His counsel, 
Mr. Hippie, was called to testify that Rollman was still the owner of 
but one share of the stock but declined to testify as to the names of the 
remaining stockholders or as to other facts showing Rollman's con- 
nection with the company. The défendant did not call Rollman as a 
witness. Under thèse circumstances, there being no évidence to the 
contrary, it must be presumed that the facts shown to exist at the time 
of the incorporation of the company continue to exist. H the con- 
trary be true, it was within the power of the défendant to prove it. 
If Rollman, the patentée, were only a stockholder or officer of the 
company with no part in its active management, the company would 
not, in the absence of other facts to show control, be bound by hin 
estoppel. Babcock & Wilcox Co. v. Toledo Boiler Works Co., 170 
Fed. 81, 95 C. C. A. 363; Johnson Furnace & Engineering Co. v. 
Western Furnace Co., 178 Fed. 819, 102 C. C. A. 267. It is apparent 
from the évidence hère, however, that the company was organized by 
Rollman and the members of his family and that he is in the active 
control of its business. Under this state of facts, the company is 
bound by his estoppel. Time Telegraph Co. v. Himmer (C. C.) 19 
Fed. 322; Alvin Mfg. Co. v. Scharîing (C. C.) 100 Fed. 87; Marvel 
Co. V. Pearl et al. (C. C.) 114 Fed. 946; Continental Wire Fence Co. 
V. Pendergast et al. (C. C.) 126 Fed. 381 ; Mellor v. Carroll et al. (C. 
C.) 141 Fed. 992; Automatic Switch Co. v. Monitor Mfg. Co. et al. 
(C. C.) 180 Fed. 983; Siemens-Halske Electric Co. v. Duncan Elec- 
tric Mfg. Co., 142 Fed. 157, 73 C. C. A. 375. 

The question, then, is : To what extent is the défendant estopped ? 
The complainant contends that under the authority of the opinion of 
Tudge Baker for the Circuit Court of Appeals of the Seventh Circuit, 
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in Siemens-Halske Electric Co. v. Duncan Electric Co., the estoppel 
applies to the extent of barring the patentée and the company con- 
trolled by him not only from denying the validity of the patent but 
also from limiting its claims by the prior art. The conclusion of the 
court in that case was that : 

"Between contractlng parties extraneoiis évidence is inadmissible if there 
Is no amblgulty or uncertalnty in the language of tlie descvlV)tion and clalins. 
and that, If there is uncertalnty, outside évidence is admissible only to make 
clear what the appllcant meant to clalm and the governmeut to allow, and 
not for the purpose of showlng, eveu in the sllghtest degree, that the ap- 
pllcant had no right to clalm and that the government was iniprovideiit In 
allowlng what was in fact claimed and allowed." 

In the case of Noonan v. Chester Park Athletic Club Co. et al., %' 
Fed. 90, at page 91, 39 C. C. A. 426, at page 427, Judge Lurton, now 
Mr. Justice Lurton, sitting with Judges Taft and Day, said: 

"It seems to be well settled tliat the assigner of a patent is estopped from 
saying his patent is vold for waiit of novelty or utllity or beeause antlci- 
pated by prior inventions. But thls estoppel, for nianifest reasons, does not 
prevent him from denying Infringement. To détermine sueli an issue, it Is 
admissible to sliow the state of the art Involved, that the court may see what 
the thiug was whlch was assigned and thus détermine the primary or secon- 
dary cliaracter of the patent assigned and the extent to wlilch the diictrine of 
équivalents may be invoked against an Infringer. The court will not assume 
agalnst an assigner and in favor of hls assignée anything more than that 
the Invention presented a suflicient degree of utllity and novelty to justify 
the issuance of the patent assigned, and will apply to the patent the same 
rule of construction, with thls limitation, whlch would be applicable between 
the patentée and a stranger." 

As is shown in the exhaustive opinion of Judge Rose in the case of 
Automatic Switch Co. v. Monitor Mfg. Co., supra, in the Circuit Court 
for the District of Maryland, the Circuit Court of Appeals for the 
Sixth Circuit, after the décision in the Siemens-Halske Case, fol- 
lowed in the case of Babcock & Wilcox Co. v. Toledo Boiler Works 
Co., 170 Fed. 85, 95 C. C. A. 363, its prior décision in the case of 
Noonan v. Chester Park Athletic Club Co., and the position taken by 
the Circuit Court of Appeals in the Sixth Circuit was that of the Cir- 
cuit Court of Appeals for the First Circuit in the case of Martin & 
Hill Case-Carrier Co. v. Martin, 67 Fed. 786, 14 C. C. A. 642. If the 
Siemens-Halske Case is to be construed as denying the right to in- 
troduce évidence of the prior art except to explain ambiguity or un- 
certalnty in the claims, the weight of authority is undoubtedly in favor 
of the rule laid dovvn by Mr. Justice Lurton in the case of Noonan v. 
Chester Park Co. 

[4] In order to détermine the bearing of the prior art upon the 
claims in suit, it should be borne in mind, as explained in effect by the 
experts for both parties, that the object involved in a cherry-seeding 
machine is to take a cherry from the supply of them and deposit the 
stone or seed in one place or réceptacle and the pulp or stoned cherry 
in a diiierent place or réceptacle, and that a successfui machine is one 
which will do this as quickly and certainly as possible and with as little 
loss of juice or injury to the cherry as possible. 

The essential feature of the complainant's claims no doubt consists 
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in the combination with other éléments undoubtedly old of the plunger 
carrying the knife reciprocally mounted in a standard with a stripper 
plate obliquely disposed in the path of the knife adapted to strip the 
pulp from the knife and deflect it laterally. Therefore, in order to dé- 
termine whether the claims are limited by the prier art, it is necessary 
to ascertain whether the patents offered in évidence to show the prior 
art disclose a combination of a reciprocating knife and plunger mount- 
ed in a frame with a stripper plate obliquely disposed in the path of 
the knife, the standard being at an angle other than that designated 
as the patentee's preferred type, or whether équivalents thereto are 
disclosed. 

The Van Kannel machine shows a plunger moving upon a sliding 
upright frame; the plunger being provided with needles to force the 
stone from the cherry, the pulp being removed by the device of an 
oscillating arm which carries the plunger and needles to one side and 
then upward through the tines of a claw by which the pulp is pushed 
ofif the needles and drops vertically into a discharge spout. It is ob- 
vious that the Van Kannell construction does not contain the essential 
feature of the Rollman patent of the obliquely disposed stripper plate 
giving a latéral motion to the pulp ; whatever latéral motion occurs 
being prior to the release of the pulp from the needles. In fact, such 
latéral motion as the oblique stripper plate gives was apparently not 
contemplated, as a trough is provided below the stripper fork in order 
that the pulp may drop vertically therein. 

Neither has the Gear cherry stoner the standard or frame with a 
reciprocating plunger and stripper plate oblique to the line of move- 
ment of the plunger, but the pulp is dropped perpendicularly into a 
trough. 

The Webster structure is somewhat similar in construction to the 
Rollman in that the plunger reciprocates in a fixed standard, but the 
Webster patent lacks in its claims the obliquely disposed stripper 
plate. Evidence was introduced intended to show that the Webster 
cherry stoner had been used with the oblique stripper plate, and a 
photograph of the model deposited in the Patent Office was produced 
showing the stripper plate in the oblique position shown in complain- 
ant's seeder. Tfie évidence as to the use of the stripper plate in the 
oblique position is not sufficiently convincing to establish such use in 
the absence of any claims in the Webster patent; neither is the évi- 
dence as to the model sufïicient in my opinion to establish the fact that 
the stripper plate was intended to be used otherwise than at right 
angles to the plane of the frame and plunger. The file wrapper of 
the patent in suit shows that the Webster patent was considered by 
the examiner as possibly anticipating the patent in suit. The atten- 
tion of the examiner was called by the patentée to the fact that in 
the Webster cherry stoner the stripper plate was not obliquely dis- 
posed as in complainant's patent, and the patent was issued. The con- 
struction of the model ofïered in évidence makes it apparent that as 
constructed the oblique position of the stripper plate was not in con- 
templation of the original maker of the model nor the patentée. The 
stripper plate is loosely attached to the standard so that it may be 
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turned obliquely, but its construction indicates that it was not con- 
structed with that end in view. The holes in the stripper plate through 
which the knife passes are not elHptical, nor are the sides of the plate 
within the holes inclined so as to adapt it to the direction of the knife 
through the plate as it would be if such construction were within the 
contemplation of the inventor. 

In the Buck patent there is no standard or frame within which a 
reciprocating knife moves and there is no stripper plate obliquely dis- 
posed in the path of the knife to release the pulp with a latéral mo- 
tion f rom the knife. Neither does the Buck and Kirk patent disclose 
this essential feature of the patent in suit, but a sliding pan is pro- 
vided to receive the pulp as it drops from the stripper. 

In the Brown patent the pulp is removed by a discharging arm 
which strikes it from the plunger. 

In none of the patents ofïered to show the prior art is there antici- 
pation of the essential feature of the patent in suit unless it be that 
any device by which the cherry is pierced, the stone ejected, and the 
pulp upon the return movement is stripped from the member upon 
which it was impaled is an anticipation of the pulp-stripping feature 
of the patent in suit. If the patents relied upon by the défendant show 
want of novelty or anticipation of the Rollman cherry stoner, they in- 
validate claims 8, 9, 10, and 13 in their entire breadt'h. 

A careful examination of the testiinony of defendant's expert upon 
thèse patents bas failed to indicate in what respect they anticipate the 
broad language of the claims in suit and escape anticipating those 
claims as défendant would limit them. In short, if thèse patents an- 
ticipate complainant's knife and plunger reciprocating in a frame with 
an obliquely disposed stripper plate, they anticipate in every angle in 
which the frame can be constructed. 

The efïect of the prior art, therefore, if defendant's contentions are 
correct, would be to invalidate the claims in toto. This is exactly what 
the rule as to estoppel laid down in Noonan v. Chester Park Athletic 
Co. precludes as to this défendant. Without regard to estoppel, how- 
ever, I bave been unable to discover in the évidence of prior art the 
combination of reciprocating plunger and obliquely disposed stripper 
plate covered by complainant's claims. The évidence of prior art 
shows that the same gênerai end and purpose are sought to be ac- 
complished by the devices in the several ])atents. In the patent in 
suit, the end or purpose, in addition to those covered by the prior 
patents ofïered in évidence, namely, the éjection of the pulp or cherry 
laterally, was sought to be accomplished. The fact that with this ex- 
ception the end and purpose of the various devices shown in the prior 
art are identical with that of the patent in suit is not material. An in- 
vention must consist of new and useful means of obtaining an end or 
purpose. 

"In othcr words, the subject of a ratent is tlie device or meohanical means 
I .V \viiifh tlie deslred resuit is to be seciu-ed, * * » ïested by tliese au- 
(hoiitics, the validUy of tlie patent in question nmst be ascertained, not from 
a (O! sideration of tUe ijurposes sought to be accomplislied, but ot the means 
ir,ir.'(<i (nit for the attalnnient thereof, and if such means, adapted to effect 
::-(• (li^irod results, do not in volve Invention, they can dérive no aid or sup- 
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port from the end which was soiisht to be secured." Knapp v. Morss, 150 
U. S. 227, 228, 14 Sup. Ct. 81, 84 (37 L. Ed. i059). 

The device of the obhque stripper plate, so far as appears, was not 
présent in prior patent devices. Hence the prior art neither limits 
nor invahdates the claims in suit. Unless the claims of the patent in 
suit are Hmited, as contended by the defendant's expert, to a standard 
incHned to the vertical at less than a right angle, the défendant under 
the doctrine of équivalents has infringed. "The functional impor- 
tance of great value," which the patentée described in his spécification 
for the inclination of the standard, consists in the fact that the in- 
clination of the standard carries the stripper plate to a point at or be- 
yond a perpendicular drawn from the outward edge of the hopper. 
This function would obviously be obtained in a degree proportionate 
to the extent of the inclination of the standard from the perpendicular. 
It is obvious, therefore, that when the standard opérâtes horizontally, 
as in defendant's machine, it is a mère modification or équivalent of 
the arrangement of the standard described in the spécification of the 
patent. That the functions of the defendant's construction and that 
of the patented machine are identical in causing the pulp, in coming 
in contact with the obliquely disposed stripper plate, to be laterally 
thrown outside of the hopper, and that there is substantial identity of 
way of performing the function, is too apparent to require élabora- 
tion. It is clearly demonstrated in my opinion that the différence in 
the way of performing the function is a mère différence in mechanical 
construction, and that the defendant's construction is a colorable 
change in form of the construction of the complainant. As évidence 
of prior art cannot be invoked to invalidate the patent, it must be held 
as to this défendant that the patent in suit is valid and the défendant 
has infringed. 

The défendant in its answer dénies the averment in the bill of com- 
plaint of marking with notice of patent as required by section 4900, 
Compiled Statutes (U. S. Comp. Stat. p. 3388). By that section it is 
made the duty of every patentée or his assigns, and of ail persons 
making or vending any patented article for or under them, to give 
sufficient notice to the public that it is patented by fixing upon the 
article the word "patented," together with the day and year the patent 
was granted, or when, from the character of the article, this cannot 
be done, by fixing to it, or to the package wherein one or more of 
them is inclosed, a label containing the like notice; and in any suit 
for infringement, by a party failing so to mark, no damages shall be 
recovered by the plaintiff, except upon proof that the défendant was 
duly notified of the infringement and continued, after such notice, to 
make, use, or vend the article so patented. 

In the case of Dunlap v. Schofield, 152 U. S. 244, 14 Sup. Ct. 576, 
38 L. Ed. 426, it was held, in an opinion by Mr. Justice Gray, that 
damages cannot be recovered without alleging and proving either that 
the patented articles made and sold or the packages containing 
them were marked "patented" or else that the plaintiff gave notice 
to the défendant of his patent and of their infringement. 

In order to sustain the burden of proof put upon the complainant, 
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Clarence Schock, one of the partners of complainaflt company, was 
called, who produced a spécimen of one of the patent cherry seeders 
having' stamped into the métal upon the top of the knob of the plunger 
the proper patent notice. Mr. Schock testified that ail of the com- 
plainant's cherry seeders had been marked with the patent notice, as 
shown in the exhibit, since the issuance of the patent. The défendant 
in sustaining the issue as to marking introduced in évidence two of the 
complainant's cherry seeders without any patent notice fixed thereon, 
one of which was purchased September 28, 1911, by Michael A. Roll- 
man f rom a hardware dealer in Lancaster, and the other of which was 
purchased by the manager of a hardware company at Lancaster from 
the complainant. The complainant relied in rebuttal upon a stipula- 
tion between" the parties as f oUows : 

"That if Clarence Schock were recalled as a witness in this case he would 
testify that every cherry stoner niatle under the patent in suit and sold siuce 
the date of such patent by the complainant herein has had a tag attached 
thereto, such tag being ideutlcal wlth the tag attached to the machine, 'De- 
fendant's Exhlblt Overdèer Seeder,' and would further testify he is in the 
coal and lumber business and hls office Is not In the factory and never was; 
that the cherry stoners are shipped from the factory; and that he doea not 
oversee or attend to the actual packing or shipping." 

In view of the positive évidence by the défendant as to failure to 
mark upon the patented articles produced, the complainant has not, 
in my opinion, sustained the burden of proof required under the plain 
language of the statute, The we'ight of Mr. Schock's testimony in 
chief is dirninished by the fact appearing in the stipulation that the 
cherry seeders are shipped from the factory and that he does not 
oversee or attend to the actual packing or shipping. It was open to 
the complainant to call witnesses who did attend to the work of stamp- 
ing, packing, and shipping the patented articles, but they failed to do 
this, arid in the state of the évidence I am not satisiied that the cherry 
seeders were marked as required by the plain language of the act. 
This is not a case coming within the alternative provision as to fixing a 
label upon the article or the package when, from the character of the 
article, the notice cannot be fixed upon the article itself . The attach- 
ing of the tags containing the notice is clearly not within the term 
"'fixed thereon." The efïect of the failure to mark is that no damages 
can be recovered "except on proof that the défendant was duly noti- 
fied of the infringement and contiriued, after sUch notice, to make, 
use, or vend the article so patented." 

The complainant relies on the admission in the defendant's answer 
"that it had notice of said letters patent prior to the commencement 
of this suit, * * * but it allèges * * * that it imme'diately re- 
ferred the question of infringement to its counsel, and has at ail times 
endeavored to avoid any infringement." This admission does not.help 
the complainant to meet the requirements of the act, as it must be 
proved "that the défendant was duly notified of the infringement and 
continued, aftèr such notice, to make, use, or vend the article so pat- 
ented." If the admission is sufficient to dispense with proof that the 
défendant was duly notified of the infringement, the record still 
lacks proof of the defendant's continuance after such notice to make, 
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use, or vend the article so patented. True it was stipulated, as appears 
by complainant's record : 

"ïhat the défendant hereln made and sold cherry stoners like the cherry 
stoner marked, 'Complainant's exMbit défendants cherry stoner' (which is 
hereby put in évidence), subséquent to the issue of letters patent Ko. 686,139 
of November 5, 1901, aud prior to tlie institution of this suit." 

There is nothing on the record, however, to show that the défend- 
ant continued to make and sell the cherry stoners after the date of the 
notice of infringement, if the notice of the patent was notice of in- 
f ringement. The complainant, having failed to meet the requirements 
of section 4900, is not entitled to damages. 

[5] While the provisions of section 4900, Compiled Statutes, de- 
prive the complainant of the right to recover damages by reason of its 
failure to mark, it is not thereby deprived in a proper case of its right 
to an accounting for the defendant's profits. Section 4921, Compiled 
Statutes, as amended 1897 (U. S. Comp. St. 1901, p. 3395) ; Tilghman 
v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664; Beach v. 
Hatch (C. C.) 153 Fed. 763; Mast v. Superior Drill Ce, 154 Fed. 45, 
83 C. C. A. 157. 

A decree for an injunction and an accounting for profits will be en- 
tered for the complainant, with costs to be taxed. 



SCHWAB V. MORGAN. 

(District Court, D. Rhode Island. August 2, 1913.) 

Patents (§ 328*) — Valimty and Isfbingement— Automobile Tool. 

The Bryant patent No. 1,008,694 for a sprlug contracting and remov- 
ing device for use as an automobile tool, claims 2 and 3 held valid and 
infringed and claims 1, 4, and 7 valid but not infringed. 

In Equity. Suit by Louis Schwab against Bernard Morgan. De- 
cree for complainant. 

Andrew Wilson, of New York City, for complainant. 
Munn & Munn, of New York City, for défendant. 

BROWN, District Judge. The bill charges infringement of letters 
patent No. 1,008,694, November 14, 1911, to George W. Bryant, for 
spring contracting and removing device. Claims 1, 2, 3, 4, and 7 are 
in suit. Claim 3 is the broadest claim and will be considered first. 

3. In a device of the character descrlbed, the combination of a stock pièce 
having a cylindrical bore, a carrying member to niove in sald bore and adapted 
to be inserted thereln from either end, forked engaging members carried one 
by the stock pièce and one by the carrjing member, and means mounted on 
the stock pièce for moving the carrying member to cause relative approach- 
ing and separating movements between the engaging members. 

The invention pertains to clamps for compressing and holding 
springs, and the device is especially designed for use as an automo- 
bile tool, in removing or placing in position the valve springs of ex- 

*For other cases see sume topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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plosion engines. The stems of such valves project outside of the en- 
gine casing, and each carries near its lower end a dise which is held up 
by a pin or key fastened through a hole in the valve stem. A spiral 
spring surrounds the valve stem and is held under tension between 
the dise and a bearing on the valve casing. It is désirable at times to 
release the valves from the control of the spring, and this requires 
compression of the spring so that the dise may be raised and the key 
withdrawn, freeing the valve stem and valve. 

The device of the patent in suit comprises a stock or body pièce of 
cylindrical form and a carrying rod mounted to move endwise in the 
bore of the body pièce. The carrying rod bas at one end a spring en- 
gaging member, U-shaped or forked, sb that its tvvo sides may be 
pushed into the spring on either side of the valve stem, being made 
suiificiently thin to enter readily between the coils of the spring ; the 
prongs or forks being of sufficient width to enable the riiember to en- 
gage properly springs yarying considerably in diameter. 

The body pièce in which the carrying member moves bas a U-shap- 
ed or forked jaw. The spring may be compressed or extended by the 
relative movement of the jaw. In claim 3 the means for moving the 
carrying member to cause relative approaching or sepàrating move- 
ments between the eng'agiilg mcmbers are claimed broadly; the only 
limitation being contained in the words "mounted on the stock pièce." 

In none of the devices of the prior art to which the défendant refers 
is disclosed the combination oî éléments of claim 3. The feature of 
clamping jaws intended to enter between the coils of the spring is 
claimed to be novel with the patentée. It is suggested that the device 
of the Wickwire patent No. 875,761 might be used in this way, but 
Wickwire does not suggest such a use, and the device as described in 
bis patent does not seem adapted for this purpose. 

Complainant says: 

"Noue of thèse devices would do wliat Bryaut's tool does andgrasp onl.v 
the sprliig Itself, compi'ess it, and hold it compressed. so tliat it could be re- 
luoved and replaced. Bryant did this by inserting the .Itiws of his tool be- 
tween the coils of the spi-ing. That has uever beeu doue befoi-e. And lie! not 
only did that, but he so constructed his tool that it could be used to (1) push 
up the bottom of the spring with the dise ; or (2) i)ush out the dise ; or (;S) 
to draw the spring together with the dise; or (4) without the dise; and so 
that (5) its range of opération niight be extended by reversing its parts to per- 
mit the jaws to be nioved wlder apart; (G) so that it would be locked against 
movement from its desired position." 

The adaptability for use in différent positions, and with its parts 
in différent relative positions, is a feature pointed out and illustrated in 
the patent. I find nothing in the prior art as cited by the défendant 
which invalidâtes claim 3. The means for moving the carrying mem- 
bers to cause relative approaching and sepàrating movements between 
the engaging members shown in the patent in suit are a rack and 
pinion ; the pinion being moved by a ke)^. Because the operating 
mechanism is a rack and pinion it is necessary, in order to retain the 
step by step approaching and receding movements, to provide an 
automatic locking device whereby the parts may be held from move- 
ment under the load strains, which would tend to cause a movement 
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reverse in direction to that produced by the turning of the key. 
Bryant shows a stop pawl which serves as a detent and which is ré- 
versible to permit movement in one direction and stop it in the other. 
As it is desired to cause the jaws to approach or recède, the pawl is 
set in one direction or the other. This feature of a stop pawl is con- 
tained in other claims but is no part of claim 3. From the history of 
the invention it is clear that Bryant well understood the equivalency 
of the rack and pinion and the screw and nut as means for controlling 
the movement of the jaws. He made drawings both of the screw and 
nut and of the rack and pinion as équivalent mechanical means for 
causing the approach and séparation of the jaws. 

The defendant's device is illustrated in the patent to Morgan No. 
1,050,746, January 14, 1913. Instead of a rack and pinion Morgan 
uses a screw and nut. As the nut, by reason of the flat thread of the 
screw, 'resists reverse strains, it is not essential to provide a detent 
for this purpose as in the rack and pinion construction, but the rack 
and pinion, with the detent or stop pawl, and a screw with a ratchet 
nut operated by a lever, are équivalent mechanical means for con- 
trolling relative movements, of two parts. In view of Bryant's knowl- 
edge of this equivalency, as well as of the expert testimony on this 
point, and in view of the adaptability of his tool to assume positions 
of which former tools were incapable, I am of the opinion that he was 
entitled to claim broadly ijieans for controlling the jaws and to cover 
both of the well-kriown forms of appliances for this purpose. 

It is objected that the expression, "means mounted on the stock 
pièce for moving the carrying member," is inapplicable to the defend- 
ant's device for the reason that the nut rests upon and is sustained by 
the thread of the screw ; but the means includes not only the nut but 
the means for engaging the teeth on the exterior of the nut, which 
include a lever handle, and a pawl which engages the teeth. This pawl 
is réversible, and the nut may be turned in either direction according 
to the manner in which the pawl is adjusted. The handle and the pawl 
may, with sufficient accuracy, be said to be mounted upon the stock 
pièce. 

The défendant says also that, because the removal of the nut from 
the screw is a slow process compared with the removal of defendant's 
rack, his device does not hâve that adaptability for reversai which is 
a feature of the complainant's device. By reversing the rack the 
jaws of the complainant's device may be brought doser together, and 
this is a feature which is advertised by the défendant as a feature 
of the Morgan device. 

I am of the opinion that claim 3 is valid and infringed. 

As to the other claims, the principal contention of the défendant is 
that he has no élément corresponding to the élément described as a 
"réversible stop pawl." The défendant doubtless has a réversible pawl 
whereby he can control the direction in which the carrying member 
will move, but the pawl is used by the défendant to perform a dif- 
férent function from the function performed in the complainant's 
device. The compiainant uses it as a detent to prevent movement of 
the pinion and of the rack. The défendant uses the pawl to make en- 
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gagement between the ratchet nut and the lever arin whicli gîves mo- 
tion to the ratchet nut. I hâve closely followed the argument of the 
complainant upon this point but am unable to find that the defendant's 
device contains as a substantial matter an élément corresponding to 
the élément "a réversible stop pawl." The functional différence in 
the use of the pawl in the two devices prevents the acceptance of the 
complainant's proposition that the defendant's stop pawl is the équiv- 
alent of complainant's stop pawl. While the screw, ratchet nut, pawl, 
and lever on the one hand may be regarded as the équivalent of the 
rack, pinion, stop pawl, and key on the other hand, yet thèse are not 
the same mechanical combinations. They are old combinations dif- 
fering mechanically, but which as wholes may be substitûted one for 
the other. They are équivalents for producing the relative move- 
ments of the jaws, but they are not the same mechanical combinations. 

Claim 1 has an élément "a réversible stop pawl for preventing move- 
ment of the carrying member on the stock pièce." I do not think it 
can be fairly said that the défendant has a stop pawl for this purpose. 
The fact that when his pawl is set for, say, a right-hand movement, 
there are no means for turning the nut in the left-hand direction does 
not amount to a prévention of movement of the nut against the load 
strains. 

In claim 2 the function of the réversible stop pawl is not set forth. 
There is in the defendant's device a réversible pawl which corresponds 
to the description in claim 2 and which enables the defendant's device 
to be set in either of two opposite operating positions, I hâve some 
doubts whether the mère use of the term "stop pawl" limits this claim 
to restrict it to a pawl used for the prévention of motion. It may per- 
haps be said that this claim is infringed by the use of a pawl for either 
of the two functions of stopping a reverse movement under load or 
of selecting and controlling the operating positions. In this latter re- 
spect the défendant has closely followed Bryant. In fact, the tes- 
timony that the défendant was formerly employed by Bryant to man- 
ufacture his device, and the close resemblance of the structures, sup- 
ports the argument that the use by the défendant of a réversible pawl 
to perform but one of the two functions of the complainant's pawl 
does not enable him to escape infringement. If the défendant has 
appropriated a valuable feature of the complainant's device, he cannot 
avoid infringement merely because he does not use an élément of that 
combination for ail its functions. 

While the question as to claim 2 is not altogether clear, I find on 
the whole that claim 2 is valid and infringed. Claims 4 and 7 I find 
are not infringed for the reasons heretofore given as to claim 1. 

I am of the opinion that claims 2 and 3 are valid and are infringed 
and that claims 4 and 7 are valid but are not infringed. 

A draf t decree may be presented accordingly. 
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GENERAL BAKELITE CO. v. NIKOLAS. 

(District Court, E. D. New York. July 29, 1913.) 

Patekts (§ 310*) — Suit fob Infbinoement — Pleading. 

Allégations in a Mil for infringement of a patent respecting compU- 
anee by the patentée wlth the statutory prerequisites to entltle him to the 
patent held sufflclently spécifie under new equity rule 25 (198 Fed. xxv, 
115 C. C. A. xxv), wliich requires "a short aud simple statement ol the 
ultlmate facts," but an allégation nierely that défendant infringed by 
making and ofCering for sale the patented article is insufflcient as con- 
sistent with a rightful use. 

[Ea. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. i 310.*] 

In Equity. Suit by the General Bakélite Company against George J. 
Nikolas, trading as George J. Nikolas & Co. On motion to dismiss. 
Sustained in part. 

William H. Davis, of New York City, for the motion. 
J. H. Brickenstein, of Washington, D. C, and William G. McKnight, 
of New York City, opposed. 

CHATFIELD, District Judge. The plaintiff (no longer "complain- 
ant") has brought suit alleging that the défendant bas infringed a 
certain patent duly assigned to the plaintiff after its issuance by the 
Patent Office with the usual letters patent. The plaintiff has also 
alleged the following: 

"That on the day of , 19 , one L. H. B., being wlthin the 

meaning of the statutes of the United States then in force, the inventer of 
certain improvements * * * and being eutitled to a patent thereon un- 
der the provisions of said statutes, duly filed * * * an application ; that 

on the — — day of , 19 , ail of the requirements of the statutes of 

the United States then in force having been duly complied with, letters pat- 
ent * * * were duly issued." 

The same form of allégation is used with respect to each of the 
patents included in the complaint, and infringement is charged by al- 
leging that "the' défendant has manufactured and offered for sale var- 
nish embodying the inventions." 

The défendant lias made a motion, under présent equity rule 29 
(198 Fed. xxvi, 115 C. C. A. xxvi), to dismiss the bill of complaint on 
the ground that, even if the matters therein alleged were true as al- 
leged, the plaintiff has not stated a case which entitles him to re- 
cover in that. the bill does not make allégations of fact showing that 
the prerequisites to the grant of a valid patent hâve been complied 
with, and that the allégation charging infringement does not state that 
it is without authority or grant of right so to do. Other grounds upon 
which the motion was made are for obvions def ects, which hâve been 
disposed of- upon the argument, and the one stated is the only question 
to be considered. 

Rule 29 provides that demurrers shall no longer be used ; that 
défenses which could bave previously been raised by demurrer shall 

*For other cases see same toplc & § number in Dec. & Am, tilgs. 1907 to date. & Rep'r Indesiea 
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be made ty motion to dismiss or by answer; and that every such 
point of law going- to the whole or a material part of the cause of ac- 
tion may be disposed of before final hearing, at tlae discrétion of the 
court. The défendant is therefore justified and correct in his practice 
in applying to the court, by means of the présent motion, with re- 
spect to a détermination of what facts muft be shown in the coni- 
plaint to constitute a valid cause of action. 

The défendant contends that tlie bill, in the part above set forth, 
présents no facts, when tested by the standard of previous décision, 
upon certain prerequisite matters such as are made requisite to the 
complainant's obtaining and enjoying a valid patent, as set forth in 
sections 4883, 4886, and 4887, R. S. (U. S. Comp. St. 1901, pp. 3381, 
3382), and such as the déniai of the right to do the acts charged as 
infringement. The défendant claims that the facts set forth are in- 
sufficient to constitute a cause of action, and that the language which 
is used, viz., "being entitled to a patent thereon under the provisions 
of said statutes," "ail of the requirements of the statutes, of the United 
States then in force having been duly complied with," and "has in- 
fringed," présent conclusions that hâve never been approved of as 
good pleading and are insufficient from the standpoint of any déci- 
sions ofthe courts. Moss v. McConway-Torley Co. (C. C.) 144 Ked. 
128 ; Elliott & Hatch Book-Typewriter Co. v. Fisher Typewriter Co. 
(C. C.) 109 Fed. 330; Parramore v. Joseph (C. C.) 109 Fed. 332; 
Thomas v. St. Louis & S. F. R. Co., 149 Fed. 753, 79 C. C. A. 89. 

Equity rule 25 (198 Fed. xxv, 115 C. C. A. xxv) provides as fol- 
lows : 

"Hereafter it shall be sufflcient that a bill iii eonity sball contain. In ad- 
rlltioii to tbe usual caption: (1) Name, etc. (2) Short statement of jurisâic- 
tlon. (3) A short and simple statement of the ultlmate facts upon which the 
plaintiff asks reUef, omitting any niere statement of évidence. (4) Statement 
as to parties. (5) Prayer for spécial relief." 

The third section involves a serions question as to the présent form 
of bill called for by thèse rules and is the portion of the rule upon 
which this motion is based. 

It is évident that the décisions of the courts as to what are necessary 
allégations of fact to be proven by the plaintiff, in order to entitle 
him to relief, are not changed by the présent rules. In order to make 
out a prima facie case, the plaintiff must introduce the same évidence 
as before the adoption of the rules, if a défense be interposed raising 
the issue, under section 4920, R. S. (U. S. Comp. St. 1901, p. 3394). 
The défendant likewise must respect the same rules of décision and 
the same requirements of law and évidence in ofïering testimony. The 
statement by the Suprême Court rule that the bill shall contain "the 
ultimate facts" necessary has not donc away with the necessity of 
proof, nor even of an allégation, in some form, that the plaintiff's 
position embodies the jurisdictional éléments and the necessary facts 
to make out a prima facie case. The "ultimate fact" could be strictly 
but one fact as to each séries of allégations, and the phrase is appar- 
ently intended to do away with the récital of évidence and prelimina- 
ries, The manner of interposing défenses by answer has not been 
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changed, but the requirements of good pleading hâve been embodied 
in the rnle. Under section 4920, R. S., a gênerai déniai, followed by 
notice of separate défenses, will allow the issue of the separate défense 
to be raised, or thèse défenses may be raised in the answer. 

The new rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi) gives a new 
définition to the "gênerai déniai" and requires it to be spécifie, but 
section 4920 is still in force as to the necessity for pleading each dé- 
fense relied upon. Rule 30 says: 

"The défendant in his answer sliall in short and simple terms set out his 
défense to each clalm asserted by the bill, oniltting any mère statement of 
évidence and avoiding any gênerai déniai of the averaients of the bill, but 
speclfically admitting or denying or explaining the faets upon whlch the 
plaintiff relies, unless the défendant is without knovvledge, in which case he 
shall se State, such statement operating as a déniai." 

The words "specifically admitting or denying or explaining the 
facts upon which the plaintifï relies," imply a direct déniai of any 
material élément or fact upon which the plaintifï's case dépends. The 
direction to avoid any gênerai déniai of the averments of the bill pro- 
hibits "négatives pregnant" or déniai of the language in his verbis, 
and requires the use of spécifie défenses rather than a gênerai plea 
like "net guilty" in a criminal case. But assuming thèse propositions, 
with the desirability of which no one can disagree, and assuming that 
the désire was to shorten the forms of pleading, we find the plaintiff 
going at once to an extrême and considering that the "ultimate facts" 
upon which he asks relief are merely the issuance and claim of right 
to a patent formally and "duly" granted, at a time and under con- 
ditions complying with the express requirements of the statutes and 
the décisions of the courts with respect thereto, and a statement that 
"infringement" (i. e., wrongful use) is simply "using." 

The défendant is called upon to deny specifically the facts of the 
complaint, and a déniai that the plaintiff had complied with any re- 
quirement of the statute would not seem to satisfy the rule and would 
not be sufficient, under section 4920, to put in the défenses dtsired. 
The défendant must still plead his défenses as definitely as before, 
and his "gênerai déniai" must now be made "spécifie" in its contradic- 
tion. On the other hand, if the statement of the rule requiring plead- 
ing only of the "ultimate facts" be held to require a short statement 
of each fact which has been held jurisdictional or necessary to make 
out a prima facie case, then the défendant would, in exactly the same 
way, be required to deny or controvert thèse spécifie allégations which 
he wishes to contest or be deemed to hâve admitted them as stated. 
Definiteness of pleading would seem to be produced by either method. 
Shortness and avoidance of technical difficulties in drawing the com- 
plaint, without causing any effect upon the further proceedings and 
making no différence with respect to the answer or upon the trial, 
would seem to be the resuit of the method adopted by the plaintiff 
herein, except as to the allégation of infringement. That allégation 
is consistent with a "rightful" use of the patent, and the absence of 
authority should be alleged. 

This court considers that the purpose of the Suprême Court is to 
207 F.— 8 
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accomplis!! the results indicated and to hâve the rules followed ac- 
cording to their plain intent and in a manner not calculated to def eat 
the real object ôf the rules. The rules indicate an intention to keep 
out unnecessary words and to make ail of the pleadings simple and 
definite. To say that a patent was "duly" issued may not cover ail 
défenses as to the alleged inventor's own acts and rights, but the al- 
légation that he has "fulfiUed ail the requirements" and was "en- 
titled" under the law, are statements of facts (involving conclusions it 
is true) but still coming within the new rule. 

The case of Zenith Carburetor Co. and Société du Carburateur 
Zenith v. Stromberg Motor Devices Co., 205 Fed. 158, decided Feb- 
ruary 18, 1913, in the Southern Division of the District of Michigan, 
approved of a pleading setting forth fewer allégations than those at 
bar ; and, while a copy has been presented upon this motion, we need 
not consider the différences in détail. The gênerai conclusion as to 
interprétation of the rule is the same as that reached by this court, 
to the effect that the verbose and reiterative forms under the old rules 
hâve been abolished, and that rule 25 requires no more than the al- 
légations above set forth. 

The motion will be granted as to the allégation of fact of alleged 
infringement, unless that allégation be amended within five days, and 
as to other matters the motion will be denied. 



STEINBERGER v. GENERAL ELECTRIC CO. 

(District Court, N. D. New York. August 4, 1913.) 

Courts (§ 525*) — Différent Fédéral Couets— Suit fob Infringement— Stat. 
Where a suit in equit,y lias been brouglit under Rev. St. § 4915 (U. S. 
Comp. St. 1901, p. 3392), to détermine the riglit to a patent, a subséquent 
suit for Infringement by tlie succesgful agaiust the unsuccessful applicant 
may properly be stayed a reasouable tlme to await the détermination of 
siich issue. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 525.*] 

In Equity. Suit by Louis Steinberger against the General Electric 
Conipany. On motion by défendant for stay. Granted. 

Motion for suspension of further proceedings hereiu untll the hearing and 
détermination of a suit now pending in tlie Easteru District of New York, 
brought under the provisions of section 4915 of the Revised Statutes of the 
United States (U. S. Comp. St. 1901, p. 3.392) and the Acts of February 9, 
1893, c. 74, § 9, 27 Stat. 436 (U, S. Comp. St. 1901, p. 3391), to hâve it decreed 
tliat one Hewlett was and is the flrst inventor of the subject-matter of the 
claims of tlie patent granted to Steinberger, ahd that the General Electric 
Company, as assignée of the invention, is entitled to receive a patent there- 
for, and directing the Commissioner of Patents to issue a patent to the Gen- 
eral Electric Company accordingly. 

Charles H. Wilson, of New York City, for plaintiff. 
Charles Neave, of New York City, for défendant. 

•For other cases see same topic & § numef.r in Dec. & Am. Digs. 1907 to flate, & Rep'r Inde.xes 
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RAY, District Judge. After proceedings in the Patent Office and 
on an appeal therefrom to the Court of Appeals of the District of 
Columbia, the right of the plaintiff, Steinberger, to a patent for the 
invention in controversy was upheld and a patent issued accordingly. 
The General Electric Company and said Edward M. Hewlett, the 
alleged first inventor, then brought suit in the District Court of the 
Eastern District of New York, where Steinberger résides, under sec- 
tion 4915 of the Revised Statutes of the United States and the Act of 
February 9, 1893, in efïect to reverse such action and obtain a decree 
directing that the patent for the invention issue to the General Elec- 
tric Company. The plaintiff brings suit for infringement of the patent 
issued to him for this invention against said General Electric Company 
in the Northern District of New York, where the General Electric 
Company résides and has its principal manufactory and where the 
alleged infringements were committed. 

Inasmuch as the law is as it is and the suit in the District Court 
of the Eastern District of New York was first brought and is at issue 
and speedily may be tried and it does not appear that such suit was in- 
stituted for delay, I think it reasonable and just to suspend further 
action in this infringement suit to give the plaintiffs in that action in 
the Eastern Dstrict an opportunity to hâve it heard and decided. It 
can be heard and decided by October 1, 1913, and when that time 
cornes, if the case has not been heard and decided, this case should 
proceed. 

It is true that in this the infringement case the question of who was 
the first inventor may be presented and passed upon. The décisions 
rendered and referred to are not conclusive on the General Electric 
Company, but I think it should hâve a reasonable time in which to 
présent that single question, as the law has provided for such a course. 
If it is used to delay and harass the plaintiff, Steinberger, who now 
has the patent, this court can at any time compel the défendant to 
proceed in this case. 

So ordered. 



In re AKHAY KUMAK MOZUMDAE. 

(District Court, B. D. Washingtop, K D. May 3, 1913.) 

No. 992. 

1. Aliens (§ 61*) — Natckalization— Pebsons Capable — "Fbee White Peb- 

SONS." 

Rev. St. § 2169 (U. S. Comp. St. 1901, p. 1333), extending the privilège 
of naturallzation to "free whlte persons," conféra that privilège only 
upon members of the Caucasian race. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 119-122; Dec. 
Dig. § 61.*] 

2. Aliens (§ 61*) — Naturalization — Persons Capable — High-Castb. Hindu. 

An applicant vi'ho testifies that he is a high-caste Hindu of pure blood, 
and that such Hindus bave always consldered themselves as members 
of the Aryan race, is entltled to naturallzation as a white person. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 119-122; Dec. 
Dig. § 61.*] 

•For other cases see same topic & § number In Dec. ê Am. Dlgs. 1907 to date. & Rep'r Indexes 
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In the matter of the application of Akhay Kumar Mozumdar to 
become a citizen of the United States. Application granted. 

George W. Tyler, U. S. Naturalization Examiner, of Seattle, 
Wash. 
Will G. Graves, of Spokane, Wash., amicus curise. 

RUDKIN, District Judge. On the llth day of July, 1912, Akhay 
Kumar Mozumdar filed his pétition in this court to be admitted to 
citizenship in the United States, and the pétition came on regularly 
for hearing on the 28th day of the ensuing December. At that hear- 
ing it was made to appear to the satisfaction of the court from the 
testimony of the appUcant and two witnesses that the applicant lias 
resided continuously in the United States and in the state of Washing- 
ton for the requisite statutory period; that during that .time he has 
behaved as a man of.good moral. character, attachée! to the principles 
of the Constitution of the. United States, and well: disposed to the 
good order and happiness of the same; and that he is.in ail respects 
qualified for citizenship, p.rovided he is a white person within the 
meaning of the Naturalization Acts. 

On the latter question the, testimony offered was very meager. The 
applicant was not represented by counsel, and the questions pro- 
pounded by the Naturalization Examiner, representing ,the govern- 
ment, simply brought out tlie fact that the applicant is a native of In- 
dia, and thiat his ancestors for générations before him were natives 
of that country. From this testimony and . the appearance of the ap- 
plicant, the court was not fuUy satisiied that he was a white person 
within the meaning of the law, and a formai order \yas entered deny- 
ing the pétition, with leave to file a pétition for a rehearing, if the ap- 
plicant were so advised. Such a pétition has been filed, and at the 
request of the court Mr. Will G. Graves, of the bar of this city, kindly 
consented to appear in the matter, and has filed an able and exhaustive 
brief covering the entire subject tmder considération. His interven- 
tion has greatly aided the court and lightened its labors in determining 
the question presented for décision. 

On the rehearing the petitioner was further examined, and his 
testimony has been well sUmmarized by counsel appointed by the court 
as follows : 

"I conie from the nortliern part of Indla, from the part of India that is 
custoniarlly spokeu of as Upper ludla, or vvhat is l;nown as Hlndustati proi)er. 
I am a hlgh-caste Hindu of pure blood, belonging to what Is laiown as the 
warrior caste, or rnliiig caste. The pure-blooded Hindus are divlded Info 
three castes — the priestly caste, tlie warrior or ruling caste, and the merchaut 
caste. The blood is liept pure by rigid rules of exclusion. Any one who mar- 
ries outside of his caste is ostracized, and is disinherlted by the native law. 
None of the hlgh-caste Hindus will hâve anything to do with him. Marriage 
outside of the caste is not often known. Very few of the hlgh-caste Hindus 
come to the United States. The great bulk of the Hindus in this country are 
not hlgh-caste Hindus, but are what are called slhks, and are of mixed blood. 
The laboring class, those who do the rough manual labor, are not high- 
caste Hindus at ail, but are In an entirely separate class, havlng quite a 
différent religion and a différent ancestry. The high-caste Hindus are of 
Brahmin falth, and in India are clearly distinguished from ail of the other 
inhabltants, including the aborigines of the country, or the hill tribes, and 
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also tlie descendants of the invaders, tliose of the Mohammedan falth. The 
high-caste Hindus comprise perhaps one-fourth of the natives of India. The 
hlgli-caste Hindus always conslder themselves to be menibers of the Aryan 
race, and thelr native term for Hindustan is Arya-vartha, which means 
•couutry or land of the Aryans." 

[1] Section 2169 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 1333), relating to naturalization, provides as follows : 

"The provisions of this title shall apply to allens being free white persons 
and to aliens of African nativity and to persons of African descent." 

The provision relating to free white persons has found a place in 
our naturaHzation laws from the beginning, except for the brief period 
between 1873 and 1875, and the provision relating to aliens of African 
nativity and to persons of African descent was first incorporated after 
the adoption of the thifteenth amendment to the Constitution of the 
United States, abolishing slavery. In the original naturalization act 
the expression "free white persons" was doubtiess primarily intended 
to include the white emigrants from Northern Europe, with whom the 
Congress of that day was familiar, and to exclude Indians and persons 
of African descent or nativity. Beyond this, perhaps, Congress had 
no definite object in view. It could not hâve foreseen the vast immi- 
gration problems with which the government is now confronted, or 
the difficulties which might hamper and embarrass the courts in the 
administration of the law. But, whatever the original intent may hâve 
been, it is now settled, by the great weight of authofity, at least, that 
it was the intention of Congress to confer the privilège of naturaliza- 
tion upon members of the Caucasian race only. In ré Ah Yup, 5 
Sawy. 155, Fed. Cas. No. 104; In re Saito (C. C.) 62 Fed. 126; In re 
Camille (C. C.) 6 Fed. 256; Matter of San C. Po, 7 Mise. Rep. 471 
.28 N. Y. Supp. 383 ; In re Buntaro Kumagai (D. C.) 163 Fed. 922 
In re Knight (D. C.) 171 Fed. 297; In re Najour (C. C.) 174 Fed. 735 
In re Halladjian (C. C.) 174 Fed. 834; United States v. Balsara, 180 
Fed. 694, 103 C. C. A. 660. 

[2] It is likewise true that certain of the natives of India belong to 
that race, although the line of démarcation between the différent 
•castes and classes may be dim and difficult of ascertainment. The 
différence between daylight and darkness is apparent to ail ; but where 
is the dividing line, and where does daylight end or darkness begin? 
;So it is with the races of mankind, where miscegenation has been in 
progress for générations. The System of castes has existed in India 
for upwards of 20 centuries, and religion and law hâve done much 
to maintain that System and to prevent corruption of blood ; but ex- 
périence teaches us that religion and law hâve not always triumphed 
■over nature. After referring to this System, and to the efforts made 
to maintain it, the historian L,e Bon says : 

"But in the course of the centuries nature triumphed over thèse formida- 
ble prohibitions. Wouian always has her charms, no matter hovy inferior 
she uiay be in caste. In splte of Manu, crossings of caste were numerous, 
and one need not travel India throughout to pereeive that, to-day, the popu- 
lations of ail the races are mixed to a large extent. The number of indl- 
viduals white enough to prove that their blood is quite pure is very re- 
«tricted. The word 'caste,' taken in. its primitive sensé, is no longer a syno- 
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uym of color, as it used to be in Sanskrit, and, if caste had liad oiily for- 
merly prevailliig etlinological reasons to invoke, it vvould liave had no rea- 
son for coutiuuiiig. In fact, tlie primitive divisions of caste liave long since 
disappeared. They were replaced by new divisions, the origiu of wliicli Is 
other than the différence of races, except in the case of the Brahmins who 
still forni the less mixed portion of the population." Great E vents by Fa- 
mous Hlstorians, vol. 1, p. 55. 

I fully appreciate the fact that the lineage of the applicant in thèse 
matters must rest largely, if not entirely, upon his own testimony, 
and that the courts may be imposed upon ; but they must administer 
the law as best they can until Congress sees fit to prescribe a more 
definite ruie for their guidance. The testimony in this case satisfies 
me that the applicant has brought himself within the provisions of 
the NaturaHzation Act, and he will be admitted to citizenship accord- 
ingly, upon taking the oath prescribed by law. 



In re KELLER. 

In re RABINOWITZ & KOEN. 

(District Court, S. D. New York. June 12, 1913.) 

1. Bankbtjptcy (§ 482*) — Allowance of Attobxey's Fées. 

Where a rule of court fixes the seale of fées allowable to attorneys In 
bankruptey proceedings, such allowailces should not be increased, except 
in inost unusual cases. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dlg. §§ 874-876, 
897; Dec. Dig. § 482.*] 

2. Baxkkuptcy (§ 482*)— Attobney's Fées — Allowance to Bankrupt. 

In voluutary proceedings, the attorney for tue bankrupt may properly 
be allowed a docket fee for filing application for discharge if there is no 
contest ; if there is a contest made by the trustée at the instance of the 
creditors, which is unsuccessful, he may be given a larger allowance from 
the estate, but, where an unsuccessful contest is made by one or more 
creditors, the question of costs should be settled inter partes in tliat pro- 
ceeding. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 874-876, 
897; Dec. Dig. § 482.*] 

In Bankruptey. In the matter of Eleanor S. Keller and of Rabino- 
witz & Koen, bankrupts. Orders as to allowance of attorney 's fées. 

Winthrop & Stimson, of New York City, for plaintiiï. 
Gordon Ireland, of New York City, for défendant. 

HAND, District Judge. [ 1 ] It is very probable that in thèse cases 
the allowance under "Instructions to Référées," chapter 8, is not adé- 
quate compensation for the work done. However, like every other 
lawyer's charges, the return must dépend very much upon the amoùnt 
involved. This is especially true of bankruptey matters where the 
total expenses are too apt to eat up the estate. I think that the case 
ought to be very exceptional iiideed which justifies an allowance be- 
yond the amount fixed by the rule. The practice has not been consist- 

•For other cases see saroe tpplç & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe? 
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ent as yet, and cannot in the nature of things be definîtely fixed, but 
I shall interpret it in the future as limiting the allowànce to that stated 
except in the most unusual cases. 

[2] As for the allowànce to the bankrupt's attorneys, it stands on 
a somewhat dififerent basis. Judge Brown held in Re Kross (D. C.) 96 
Fed. 816, that in voluntary cases the statute — Act Julv 1, 1898, c. 541, 
§ 646 (3) 30 Stat. 563 (U. S. Comp. St. 1901, p. 3447)— permitted an 
allowànce to the bankrupts' attorneys for procuring a discharge, 
though the rule is certainly différent in involuntary cases. That al- 
lowànce where the proceedings were not contested was the docket 
fee of $20, and Judge Brown said obiter that in cases of contest the 
référée may allow further sums. It seems to me clear enough that 
the bankrupt should be allowed nothing for an unsuccessful applica- 
tion for discharge, but in voluntary cases, if the trustée at the in- 
stance of the creditors conducts an unsuccessful contest, I cannot see 
why the estate should not bear a fair allowànce. Where, however, a 
single créditer or several creditors oppose the discharge, the question 
should be treated as one arising inter partes, and the estate generally 
ought not to suffer from an ill advised contest. If the créditer loses, 
the question of the propriety of the contest may be then decided and 
he may hâve to bear costs. Usually no costs are given against a créd- 
iter; but in any case the question is te be determined in that pro- 
ceeding. In this case the trustée did not conduct the opposition, and 
the allowànce will be limited te a docket fee ef $20. 

The order is therefore modified by allewing in Re Keller $142.92 
to the trustee's attorneys and $20 to the bankrupt's attorneys. 

In Re Rabinowitz & Koen the allowànce of the trustee's attor- 
neys is fixed at $223.12. 



In re I. RHEIXSTROM & SONS CO. 
(District Court, E. D. Kentueky. June 16, lOl."?.) 

1. Bankbuptcy (§ 350*) — Priobities — "MANurACTrEER" — CoxsTRUCTios or 

Statutes. 

Whether or not one is a "manufacturer," withln the meaning of stat- 
utes exemptlug nianufacturers or , maiiufaeturing establishments from 
taxation, or glving to employés or those furnishing materials priority of 
paynient in case of insolvency, is to be determined by what was his prin- 
cipal business, and not by what are mère înéidentals to it ; and in mak- 
ing sucli détermination the word should not be limited to its grammatical 
or etymologieal meaning, since by usage in course lOf tlme, and wheii used 
in such statutes, it ha.s taken on a différent meaning, which would seem 
to exclude one who simply makes by liand in a small way, and make it 
apply only to those who make by machinery On à considérable seale aud 
who sell their product. 

[Ed. Note.— For Other cases, see Bankruptcy, Cent. Dig. § 882 ; Dec. 
Dig. § 350.* ■ ■ . 

For other définitions, see Words and Phrases, vol. 5, pp. 4346-4358.] 

2. Bankeuptcy (§ 350*)— Priobities — "SIanufactuke" — "Making." 

Within the meaning of such statutes, a "manufaeture" is a "making" ; 
and while a change in the conditiot! of existence of an article is uever a 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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making, a change in the article itself, as a resuit of treatment, labor, 
and manipulation, is always a niakiug. 

[Ed. Xote. — For otlier cases, see Bankruiitcy, Cent. Dig. § 882 ; Dec. Dig. 
§ 350.* 

For otlier définitions, see Words and l'hrases, vol. 5, pp. 4292-4204. 
4344-4.'346 ; vol. S, p. 7716.] 

3. Bankeupicy (§ 348*) — Distribution of ÏjState — Deiîts Entitled to Peior- 

ITY — "Masufacturing ISstablisiiment." 

A bankrupt Company purcliased cherries grown in Greece and Italy, 
and iniported preserved in brine and sulphuric acid, extracted the pre- 
servative, stemmed, pitted, sweetened, colored, flavored, and preservod 
them, and sold them as cherries ; the product being what is cominonly 
known as "Maraschnio cherries," used as a garnish in drinks, ice ci'eani, 
etc. Held, that it was the owner and operator of a "manufaeturing estab- 
lishment," wlthin the meaning of Ky. St. § 2487, whlch gives a lien to 
employés of such establishments, and to those furnishing niaterials or 
supplies in the carrying on of their business, on the distribution of their 
property to creditors, and that creditors of such classes were entitled to 
piiority of payment from the proceeds of the bankrupt's plant. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 870-877i/{! ; 
Dec. Dig § 348.* 

For other définitions, see Words and Phrases, vol. 5, pp. 434G-4358 ; 
vol, 8, p. 7716.] 

4. Bankruptcy (§ 348*) — Priorities — Construction of Statute — General 

AND Specific Words — ManUfacturing Establishment. 

In Ky. St. § 2487, whioh gives to employés and persons furnishing nia- 
terials or supplies for tlie carrying on of the business of "any mine, rail- 
road, turnpike, canal or other public improveinent conipany, or of any 
owner or operator of any rolling mill, fouiidry or other manufaeturing 
establishment," a lien on the distribution of the property among cred- 
itors, the words "manufaeturing establishment" are not limited in mean- 
ing to iron manufacturers, but include manufaeturing establishments of 
ail kiuds. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 870-87714; 
Dec. Dig. § 348.*] 

In the matter of I. Rheinstrom & Sons Comi>any, bankrupt. On re- 
view of order of référée. Reversed. 

De Camp & Sutphin and Burch, Peters & Connolly, ail of Cincin- 
nati, Ohio, for petitioners. 

Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, Ohio, for 
Covington Savings ]3ank & Trust Co. 

Lessing Rosenthal, Chas. Hamill, and Léo F. Wormser, ail of Chi- 
cago, IlL, for Central Trust Co. of Illinois. 

COCHRAN, District Judge. This case is before me on pétition of 
eight creditors of the bankrupt, who claim priority over the other cred- 
itors under sections 2487 to 2491, inclusive, of the Kentucky Statutes, 
by virtue of section 64b (5) of the Bankrupt Act (Act July 1, 1898, 
c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]) for review of an 
order of the référée denying them such priority. The bankrupt owned 
and operated an establishment at Ludlow, Ky., in this district, where 
it produced what are known as "Maraschino cherries," and the debts 
of the petitioning creditors were for materials and supplies furnished 
for the purpose of carrying on its business. The provisions of those 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN EE I. RHEINSTROM & SONS CO. 121 

sections of the Kentucky Statutes under which priority is claimed 
may be found set forth in full in mv opinion in the case of In re Ben- 
nett, 153 Fed. 680, 82 C. C. A. 531.^' 

The right thereto dépends solely on the question whether or not the 
bankrupt was the owner or operator of a manufacturing estabUsh- 
ment, within the meaning of section 2487. That is the only question 
which has been presented and argued before me. It is claimed by the 
trustée and creditors, other than petitioners, that it was not the owner 
or operator of such an establishment, and the référée so held. Under 
that section and section 2491, in certain contingencies, the employés 
of and persons furnishing, for the purpose of carrying on its business, 
materials and supplies to "any mine, railroad, turnpike, canal or other 
public improvement company," or "any owner or operator of any 
rolling mill, foundry or other manufacturing establishment," acquires 
a lien on its property and effects. 

The position of the trustée and objecting creditors is twofold. They 
contend that the bankrupt was not the owner or operator of a manu- 
facturing establishment at ail, and that, if it was, it was not the owner 
or operator of the kind of a manufacturing establishment covered by 
the statute. They contend that it does not cover every kind of a 
manufacturing establishment, but only such manufacturing establish- 
ments as are like the two specified, to wit, rolling mill and foundry, and 
the bankrupt's establishment was not of such character. The référée 
based his holding on the fîrst branch of the position ; i. e. that the 
bankrupt's establishment was not a manufacturing establishment at ail. 

The problem in hand, therefore, is one of interprétation — the ascer- 
tainment of the thought of the Législature of Kentucky as to the char- 
acter of establishment necessary to bring the owner or operator there- 
of within the statute. What kind of an establishment did it hâve in 
mind when it used the words "other manufacturing establishment." 
Generally such a question is stated to be concerned with the intent of 
the Législature or the spirit of the législation. I prefer to put it as 
having to do with the thought of the Législature. 

It is urged on behalf of the respondents that this statute should be 
strictly construed. By this I understand to be meant that it must 
clearly appear that the bankrupt's establishment was such an establish- 
ment as the Législature had in mind in enacting the statute; other- 
wise, the claim to priority should be denied. I accède to the sound- 

1 Section 2487 of the Kentucky Statutes (Carroll. 1909) provides : 
"Wlien tlie property or effects of any [mine], railroad. turnpike. canal or 
other public improvement company, or of any owner or operator of any rolling 
mill, foundry or other manufactiiriny esiahlishmcnt, whether incorporated or 
not, shall be assigned for the beneflt of creditors, shall corne into the hands 
of any exécuter, admlnistrator, commissloner, receiver of a court, trustée or 
assignée for the beneflt of creditors, or shall in any wise come to be dis- 
tributed among creditors, whether by opération of law or by the act of such 
company, owner or operator, the employés of such company, owner or operator 
in such business, and the persons who shall hâve furnished materials or sup- 
plies for the carrying on of such business shall hâve a lien upon so much of 
such property and effects as may hâve been involved in such business, and 
ail the accessories connected therewith, Including the interest of such com- 
pany, owner or operator in the real estate used in carrying on such business." 
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ness of this position, particularly as f rom my expérience with it, in the 
Bennett Case, I hâve found that it is capable of working a very great 
hardship. In that case foreign materialmen, who did not kno^y that 
they were entitled to priority until af ter bankruptcy, took the entire es- 
tate, and local banks, who^ in like ignorance, had furnished money, 
not only to buy material, but to pay the employés, and by so doing 
had aided materially in keeping the concern on its feet for many 
months, went without anything. But if the bankrupt's establishment 
cornes clearly within the statute, I bave no other recourse than to sus- 
tain the claim to priority. 

In the argument before me the last branch of respondents' position — 
i. e., that the Législature did not hâve in mind any manufacturing es- 
tablishment, but only such establishments as were like the two speci- 
iîed, and the bankrupt's establishment, assuming it to bave been a man- 
ufacturing establishment at ail, was not such an one — has been put 
to the front. It seems to me, however, that it is more logical to deal 
first with the other branch of respondents' position, assuming for the 
time being that the Législature had in mind any such establishment, 
and I shall pursue that course. In so doing I think best at the out- 
set to corne to an understanding as to two matters. One is as to what 
bankrupt did at its establishment, and what were the so-called "Mar- 
aschino cherries" which it produced thereat. The other is as to re- 
spondents' argument in favor of the position that the establishment 
was not a manufacturing establishment. 

What the bankrupt did at its establishment had to do with natural 
cherries in a certain condition. The cherries were large, white-meated, 
free-stone cherries. They had been grown in the north of Greece or 
Italy; then picked just before reaching the ripened stage — i. e., as 
they began to turn — with their stems attached ; then treated with sul- 
phuric acid to bleach them, the color produced thereby being white 
or light brown ; and finally immersed in brine and a percentage of 
sulphuric acid in casks or barrels to préserve them, in which condition 
they were purchased by the bankrupt. There were ten distinct stages 
in what it did to them after they had been received at its establish- 
ment. It first drained ofï the brine and sulphuric acid; then washed 
the cherries in various changes of fresh water, to remove ail traces of 
the brine and acid; then stemmed them by hand; then pitted them 
by machinery; then washed them again in various changes of fresh 
water to remove any brine or acid which might hâve gotten under the 
skin in stemming and pitting; then colored them by immersing them 
in a solution of coloring matter and water ; then sweetened them, by 
immersing them in a syrup made of cane sugar and water, contained 
in a vacuum kettle within an open kettle containing water, and, whilst 
in this condition, keeping the water in the outer kettle hot for 12 
hours, and then converting that kettle into a vacuum kettle, also, and 
keeping the water therein boiling for 24 to 48 hours, this opération 
being termed the "cooking" opération ; then flavored them, by adding 
to the syrup such flavoring substance as might be desired ; then sorted 
and graded them ; and finally bottled them with the syrup thus flavored. 
It does not appear what was the original name of the cherries so pur- 
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chased and treated. It was not Maraschino. There is a cherry of 
that name grown in the mountains of Dalmatia in Austria, but they 
were not such cherries. Amongst the substances with which some of 
them were flavored was what was termed real "Maraschino water," 
made from the real Mlaraschino cherries, and with which others were 
flavored was what is termed "Marasque water," made from cherries 
grown in southern France, an imitation of the real Maraschino water. 
The cherries so treated were given two colors, red and green. The 
red ones are characterized as luscious, big, red cherries, and up to the 
year 1911 had been labeled "Maraschino cherries," and that was the 
name by which they were popularly known. In that year, under the 
Pure Food and Drug Act, it was forbidden to so label them. There- 
after they were labeled simply as cherries. It was stated that they 
were artificially colored, and, if flavored with real Maraschino water, 
that also was stated. It is not likely that this change in the label has 
to any extent affected the name by which they are popularly known. 
It is testified that it has not affected their sale. The référée has put 
the bankrupt's connection with thèse articles, to which I hâve given so 
much détail, in a single sentence. He says : 

"In short, the bankrupt bought cherries, preserved In brine and sulphuric 
acld, extracted the preservative, stemmed, pitted, sweetened, colored, flavored, 
and preseryed them, and sold them as cherries." 

The principal, if not only, use to which thèse cherries are put, is 
as a garnish in various mixtures of alcholic liquor, salads, ice cream, 
and déserts. Their flavor is not that of the original cherry, not even 
of the real Maraschino cherry, 

The argument of respondents' counsel in support of the position 
that the bankrupt's establishment is not a manufacturing establishmen; 
hardly deals with the subject as a matter of principle. They rely or 
certain décisions, some from noncontrolling jurisdictions, and others 
from controlling jurisdictions. Those from controlHng jurisdictions 
are by the Court of Appeals of Kentucky, the Sixth Circuit Court of 
Appeals, and the Suprême Court of the United States. It must be 
conceded that the décision of any of thèse thrce courts, if in point. 
is binding on me. I hâve no right to do otherwise than follow it. 
-whether I deem it sound or not. I deem it important to make a rather 
full présentation of thèse décisions. Those from noncontrolling ju- 
risdictions will be noted first. 

Two décisions from the Suprême Court of Louisiana are much re- 
lied on. They arose under the Constitution of that state exempting 
manufacturers from a certain tax. They were in the cases of City of 
New Orléans v. Mannessier, 32 La. Ann. 1075, and City of New Or- 
léans v. New Orléans Cofïee Co., Ltd, 46 La. Ann. 86, 14 South. 502. 

In the Mannessier Case it was held that one who prbduced ice cream 
in an establishment equipped with steam engines and other complicated 
apparatus, and with the aid of a large force of workmen, was not a 
manufacturer. In the course of the opinion it was said : 

"We are told that any one seelng the steam en^ne, and complicated ap- 
paratus, and large force needed to produce defendant's goods, would at once 
conclude that he is a manufacturer. With as much force it might be sald 
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that any one vlsitlng the mammotli kitchen o£ the Grand TJnion Hôtel at Sara- 
toga, together witli their myriads of employds, and thelr colossal apparatus, 
would at once magnify the cooks and pastrymen Into mauufacturers." 

In the New Orléans Coffee Co., Ltd., Case it was held that a cor- 
poration which purchased green coffees, divided them, by a secret pro- 
cess, for the production of différent brands, suitabîe to différent tastes 
and recognizable from each other, roasted them carefuUy and cleanly, 
cooled them by another secret process, and in this condition put them 
on the market, was not a manufacturing corporation. It used no 
Chemicals and did not grind the coffee. Judge Parlange said : 

"We are satlsfied that the défendant corporation does not claim that It 
Is a manufacturer by reasou of grinding coffee and thereby changing its form. 
* * * Its daim to be a manufacturer * * * is based wholJy on the 
production of brands of unground roasted coffee. * * * We are to décide 
whether the défendant corporation is a manufacturer, on the tangible resuUs 
of the manipulation to which they subject green coffees, bearing in mind the 
assertion of the défendant corporation that it uses no Chemicals, and that tlic 
coffee after the manipulation is still pure coffee. The défendant corporation 
virtually admits that a 'coffee roaster' is not a manufacturer, but dénies that 
such a désignation can properly be applled to it. A 'coffee roaster' is testifled 
by the witnesses for the défendant corporation to be a person 'who takes a 
sack of coffee and simply puts it in a roaster and turns that coffee out after 
it is roasted.' " 

Again he said : 

"It Is not every employment of labor which will make the thing upon which 
it is employed a manufacture. It bas been held that the great and laborlous 
pursuits of mlnlng and shipbuilding are not manufacturing occupations." 

In ref erring to the ice cream case he said : 

"In that case this court said that the mammoth kitchen of a hôtel is not a 
manufactory, yet the confectlonary and the kitchen yield products in which 
the identity of the articles from which they are made is almost lost." 

In distinguishing the décision of that court in the case of In re 
Ernst, 35 La. Ann. 746, which arose between the case then in hand 
and the ice cream case, in which it was held that a rice miller was a 
manufacturer, he said: 

"To clean rice, a long and laborious process Is required; a large and ex- 
pensive plant, including powerful and comijjlcated machinery, is necessary; 
and from the 'paddy' several marketable by-products are obtained, beside the 
cleaned rice." 

The first of the two décisions of the Suprême Court of the United 
States relied on and hereafter presented was cited in support of the 
position taken. 

Then comes the décision of the Suprême Judicial Court of Massa- 
chusetts in the case of Hittinger v. Westford, 135 Mass. 258. It was 
there held that a steam engine, boiler, machinery, and tools used in 
houses located on the shores of two large ponds to eut and remove 
from the ponds and store in the housés ice, which formed on the ponds 
during the winter time, by a person who sold same at wholesale in 
large quantifies for export and use in Massachusetts and other states 
was not machinery employed in a "branch of manufactures" under a 
tax statute. Judge Colburn said : 
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"The cuttlng of ice produced by tlie ageucies of nature, on tbe surface of 
a pond, into pièces convenient for handllng, and storlng the pièces In a build- 
ing, cannot in any proper sensé be called a manufacture. The material is in 
no way changed, or adapted to any new or différent use ; it still reniains 
ice; * * * it is no more a manufacture than the putting of the water 
from the pond into casks for transportation and use would be a manufacture, 
or the mining of coa), which has been decided not to be a manufacture. 
Byers v. Franlvlin Coal Co., 106 Mass. IBl. It is lilse the harvesting of hay 
or grain, or other agricultural crops, and the analogy is so strong and obvi- 
ons that the 'ice crop,' the 'ice harvest,' and 'harvesting ice' are terms in 
common use." 

Then come three décisions of the Court of Appeals of New York 
in the cases of People v. Knickerbocker Ice Co., 99 N. Y. 181, 1 N. E. 
669; People ex rel. Union Pacific Tea Co. v. Roberts, 145 N. Y. 375, 
40 N. E. 7 ; People ex rel. New England Dressed Méat & Wool Co. 
V. Roberts, 155 N. Y. 408, 50 N. E. 53, 41 L. R. A. 228. 

The Kickerbocker Ice Co. Case is just like the Massachusetts case 
first considered. It involved the question whether a corporation en- 
gaged in the business of collecting ice from the Hudson river and 
Richland Lake, storing, preserving, and preparing it for sale, trans- 
porting it to the city of New York, and vending it there, was a manu- 
facturing corporation under a statute exempting such corporations 
from taxation. It was held that it was not. No référence was made 
to the earlier Massachusetts case. Judge Danf orth said : 

"Its dealing is wlth 'ice' as au existlng article, not the manufacture or pro- 
duction of ice by combination of materlals, or the application of forces, or 
othervvlse. It collects, stores, and préserves that which natural causes created, 
and which other natural causes would destroy and waste. It seeks only to 
hold thèse last in check. Slmilar opérations would equally aiiply to water, 
fruit, sand, gravel, coal, and other natural productions. Water might be im- 
proved by flltration, fruit by judicious pruning of the tree or vine, or pi'o- 
tectlon by glass, sand and gravel by screening, cobble stones by sélection, and 
coal by breaking, and each by various processes stored until the season of de- 
mand, when * * * the natural articles and no other wouUl be put upon 
the market. Xo doubt ice may be manufactured and frigorifie effects produced 
by artificial means. Corporations exlst for that purpose and come literally 
wlthin our manufacturlng laws. Thelr methods in no respect resemble those 
of the défendant. Its tools and Implenients are for couvenience in handllng 
and marketing a product, and not at ail for making it." 

In referring to certain cases cited in support of the contention that 
the défendant was a manufacturing corporation, and in distinguishing 
them from the one in hand, Judge Danforth said : 

"They ail, so far as they hâve any application, require the production of 
some article, thing, or objeet by skill or labor out of ra^v material, or from 
matter which has already been subjected to artificial forces, or to which some- 
thing has been added to change its natural conditions." 

The Union Pacific Tea Company Case is like the Louisiana coffee 
case, but goes it one better. The question involved was whether a 
corporation which purchased tea in its original state, mixed various 
kinds together, and produced a compound which was called a combina- 
tion tea, and purchased, also, cofïee in the raw beau, roasted and 
ground it, and in some instances mixed différent kinds of coiïee to- 
gether, forming, as in the case of tea, a combination article, was a 
manufacturing corporation, so as to be exempt from taxation. It was 
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held that it was not. Hère the cofïee was ground. In the Louisiana 
case it was not, and point was made of this in that case. Hère, toc, 
the first of the two décisions of the Suprême Court of the United 
States relied on and hereafter considered was cited as authority for 
the position taken, and the only authority rehed on was its earlier dé- 
cision in the ice case just considered. Judge Bartlett said: 

"We think It very clear tliat the handling of tea and coft'ee In the nianner 
indicated is not 'manufacture' lu any légal sensé, and the relator caimot be 
l'egarded as a manufacturing cori)oration. Mr. Webster defines 'nianufacture' 
to be 'anytliing made from raw materials by the liaud, by machinery, or by 
art, as cloths, Irou utensils, shoes, machinery, saddlery, etc.' ïhe process of 
manufacture Is sujiposed to produce some new article by the application of 
iskill and labor to the raw material. It is quite apparent that the processes 
of relator, when subjected to thls test, cannot be deemed 'manufacture,' elther 
lu the ordlnary or légal définition of that term." 

The New England Dressed Méat & Wool Company Case involved 
the question whether a corporation operating a slaughterhouse was en- 
titled to the exemption as a manufacturing corporation. The nature 
of the corporation's business was thus set forth by Judge Martin ; 

"Briefly stated, the principal business carrled on by the relator was the pur- 
chaslng of sheep and lainbs, slaughtering tliem, puUiug the wool from the 
hides or pelts, selllng It, selling tlie hldes, taklug from the animais the ofCal, 
iucludlng the blood and legs, converting It inlo fertUlzer, and then reduclug 
the carcasses to a température whlch would retard décomposition, and shlp- 
ping them to the place of delivery in refrigerator cars." 

He stated the conclusion of the court in thèse words: 

"We think this does not constitute 'carrylng on manufacture' witliin the spirit 
and meauing of the statutes. ïhe business couducted by the relator was ob- 
viously that of purchasing, slaughtering, and selllng sheep and lambs. While 
it utlUzed the hldes, the wool, the tallow, and the offal, as well as the car- 
casses of thèse animais, yet to say that refrigerated mutton, rendered tallow, 
puUed wool, or untanued hides were manufactured articles would be quite in- 
correct. The words of a statute are to be glven their natural, plaln, obvions, 
and ordlnary signification. To say that the relator was engaged in manu- 
facturing mutton, wool, hides, or tallow would not be giving to the words 
'manufacture' or 'n)anufacturers' their ordiuary and plaln meaning. It niay 
be that the fertilizer niight be regarded as a manufactured article, but that 
was not the principle business in which the relator was engaged, but was 
a mère incident to it. Manifestly, noue other of thèse articles was manu- 
factured. At niost, they were merely prepared for niarket and preserved un- 
tll sold. W^e are clearly of the opinion that the relator was not a manufactur- 
ing corporation, nor engaged in 'carrylng on manufacture' in this state, within 
the spirit and meaning of the statutes." 

The only authorities relied on in support of the conclusion reached 
were the court's previous décisions in the natural ice and cofifee cases 
heretofore considered. 

Finally cornes a décision of Judge Blatchford, just before his éléva- 
tion to the Suprême Court Bench, in the case of Frazee v. Moffitt (C. 
C.) 18 Fed. 584. The question there involved was whether hay in 
baies ïmported from Canada was an "unmanufactured" article, or a 
"manufactured" article, within the tariff laws. It was held that it was 
an "unmanufactured" article. Judge Blatchford stated the contention 
of the défendant, who was claiming it to be a "manufactured" article, 
to be: 
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"That hay is a new article, transformée! from grass, as mueh as sugar Is 
from the cane juice or the maple sap, or as sait is from the saline brlne, and 
that the heat of the sun, and the air, and human skill and labor, manufacture 
the grass into hay." 

In answer to this contention he said: 

"Many articles are properly called raw which hâve undergone some manipu- 
lation. Cotton is picked from the bolls, and cleaned by ginning, and baled. 
Yet it is raw cotton in the baie. Wheat is eut, and the grains are threshed 
out, and then subjected to a cleaning machine, and then bagged Yet it is 
raw wheat in the bag. So with other grains. The cotton and the grains 
nndergo such change and préparation as exposure to light, and natural or 
artiflcial heat, and air, and the manipulation they receive, produce or allow, 
be it more or less. Yet nelther the cotton nor the grains would be said to 
be manufactured. Sait and sugar are new articles. Cotton and grains are 
the same articles they were when on the plant wlth its roots iu the earth. 
So hay is the same article it was when it was stalks of grass wlth roots in 
the earth. It is dried, to be sure; but the drying and any conversion of 
starch into sugar are mère incidents of the necessary cutting to enable it to 
be stored for food in latitudes where grass cannot be found ail the year 
around. Where it can be so found, no hay is stored. Dried apples would 
not be called a manufactured article, though the apple is peeled and cored 
and sliced, and dried by exposure to the sun and manipulation. The sub- 
stance of dried apples is still apples. The substance of dried grass or hay is 
still grass. Change of name and manipulation do not necessarily constitute 
manufacture, wlthin the meaulng of section 2516. Each case must be declded 
according to its own circumstances." 

Thèse seven décisions are ail that are cited and relied on coming 
from noncontrolling jurisdictions. 

I come now to those from controlling jurisdictions. They are two 
from the Kentucky Court of Appeals, one from the Sixth Circuit Court 
of Appeals, and two from the Suprême Court of the United States. 
The Kentucky décisions are those in the cases of Muir v. Samuels, 
110 Ky. 605, 62 S. W. 481, and Standard Tailoring Co. v. City of 
Louisville, 152 Ky. 504, 153 S. W. 764. 

The Muir Case involved the question whether a laundry company 
was the owner or operator of a "manufacturing establishment" under 
the statute involved hère. It was raised by certain laborers claiming 
a lien on the laundry under that statute. It was held that it was not. 
Judge Burnam said : 

"The only business of a laundry is to transform soiled into clean lineu. 
It is true that this is done largely by means of machlnery, and requlres the 
use of an engine and boilers, and other appliances ordinarily used in manu- 
facturing establishments ; but, after ail, nothing new is produced." 

He then cited the Massachusetts ice case and the Louisiana ice 
cream case, and concluded as f oUows : 

"We are therefore inclined to the opinion that a laundry cannot be consid- 
ered a manufacturing establishment in contemplation of the statute." 

The Standard Tailoring Company Case was decided but recently. 
It involved the question whether that company operated a manufactur- 
ing establishment in the city of Louisville, so as to be entitled to ex- 
emption from municipal taxation for five years under an ordinance 
thereof granting such exemption to such establishments. The busi- 
ness in which the company was engaged was that of making up mens 
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clothîng for the trade, pursuant to sales from samples distributed 
among local dealers. It was held that it was not a manufacturing es- 
tablishment. Judge Carroll said : 

"The words 'manufacturing establishment' hâve been given a variety of 
meaniiigs, depending largely on the eircumstances surrounding the case in 
whlch they: hâve been used. The resuit of this is that, although the words 
lave been often defined by the courts, few .iudicial précédents can be fouiul 
that may be properly applied to any particular state of facts. Webster deflnes 
'maimfacture' to be : 'The process or opération of maklng wares or any nia- 
terial products by hand, by niachinery, or by other agency; often sueh pro- 
cess or opération carrled on systematically, wlth division of labor and with 
the use of machlnery. Anything made from raw materials hy the hand, by 
machinery, or by art, as clothes, iron utensils, shoes, machlnery, saddlery.' 
And this définition in différent forms of expression embodies the gênerai idea 
that may be found in ail the cases where the word has corne up for construc- 
tion; but, in applying it to the facts of particular cases in which the con- 
struction of ordiuances or statutes was involved, the courts, especially in 11- 
■cense and exeinption cases, hâve found it necessary, in carrylng out the légis- 
lative Intent in the use of the word, to niaterially limit the scope of this 
gênerai définition, which Is broad enough to embrace alinost every eoncern 
that is engagea in business of changing the nature or quallty of articles, so 
that they may be used for wliatever purpose they were intended. Indeed, 
we might say that the meaning of the words 'manufacture' and 'manufactur- 
ing establishment' has been adapted to nieet the varyiug eircumstances aris- 
ing in the case or class of cases in which It was necessary to define them, so 
that the Intent with which they were used might be aceompllshed. The pur- 
pose of the lawmaking body lu using the words has always been allowed to 
hâve controlllng weight in the décision of the meaning that should be at- 
tached to them, as may be seen by an examina tion of the number of cases 
cited in Words and Phrases, vol. 5, tltle 'Manufacture.' Keeplng in mlnd, 
then, the purpose of this ordinanee and the thought that the words should be 
glven such meaning as was reasonably intended in their use, it must be at once 
maulfest that, if this broad définition of Webster should be given to the 
words as used in this ordiuance, there are few establishments, whether large 
or small, that are engaged in the business of converting materlal from one 
form into another, to niake it more convenient or désirable for use, that would 
not be entltled to the beneflt of the exemption. The baker, the blacksmlth, the 
carpenter, the shoemaker, the confectioner, the merchant tailor, the milllner, 
the dressmaker, and scores of others, would escape taxation, although it 
seems quite obvious 'uit it was not intended by the adoption of this ordinanee 
to exempt from taxation the nmltitude of coucerus that in some way or an- 
other are engaged in the business of changing the character of materlal from 
one form to anothor. To give the ordinanee the construction contended for 
\A'ould defeat, In place of accompiish, the resuit intended in its ado]ition, 
which was to induoe the location in the city of new manufacturing establish- 
ments, that would bring wealth into the city to increase its revenue when 
tlie period of exemption has passed, beeause the diminution in revenue by 
the exemption of the large class contiuually engaged in changing articles or 
materlal from one form to another would largely exceed the amount that 
might be produced as a resuit of the establishment of new manufacturing 
«■nterprises. Aside from this, it would work gross inequality in the System o£ 
taxation; for exaniple, the merchant tailor and the shoemaker would be 
exempt from taxation, while their next-door neighbors, the clothing merchant 
and the dealer in shoes, would be taxed. So that, while couceding that uuder 
a libéral définition of the words the appellant company might be entltled to 
the exemption, we are sure that, when luterpreted to carry out the législative 
intent in granting the exemption, it does not briug itself within the fair or 
reasonable meaning of the ordinanee, to the purpose of which référence would 
iie constantly made lu determiniug the class entltled to the favor of ex- 
emption. We may also with much propriety observe that it would not be 
either safe or judicious to attenipt any more accurate définition of the words 
'manufacturing establishments' thau may be necessary to a décision of tlie 



IN RE I. KHEINSTEOM * SONS CO. 129 ! 

précise question before us. The meaning tbat should be glven to tfiese words 
may come up in other cases preseuting entirely différent states o£ fact, in 
wMch the meaning liere ascribed to them would lie botli inapproprlate and un- 
Just, and therefore what \ve say upon the subject niust be understood as re- 
ferrlng diré'ctly to the question submitted in this record from our décision." 

And again he said: 

"Counsel for appellant undertakes to make a sound distinction bet\yeen the 
business of a merchant tallor and the business the appellant Company Is 
engagea In. Tbere Is a différence in the amount of business they do and a 
différence in the manner of transacting It, but thls is ail. When a customer 
wlshes to buy a suit of clothes froiu a merchant tailor, he goes to his place 
of business, sélects the style of goods he wants, the tailor takes his measure, 
and manufactures, or niakes, as you please, a suit of clothes for hlm out of 
the goods selected. When a nian wlshes to get a suit of clothes from the ap- 
pellant Company, in place of golng to its business house, he goes to its agent, 
the country merchant, sélects the kind of goods he wants, bas the country 
merchant take his measure and send it to the appellant company, and It makes 
the suit of clothes as ordered. The merchant tailor probably bas a dozen 
people employed in cuttlng and making clotlies by hand and macliine, while 
The appellant company claims to hâve 60 employés and a nuniber of machines 
operated by electricity. Under this state of facts, if the appellant is enti- 
tled to the exemption, it would be clearly an unjustiflable discrimination to 
deny a like exemption to every merchant tallor in the city of Louisville, and. 
If the merchant tallor in the city were granted the exemption, no good rea- 
son could be assigned for not exeniptiiig ail the milliners', ail the dressmakers, 
ail the bakers, ail the confectioners, ail the sboemakers, ail the carpeuters, 
and ail the cabinet makers who hâve places of busine.ss in the city, and ail 
other persons who are engaged in convertiug articles from one form into an- 
other; and yet we thlnk it apparent that the most ardent chanii)lon of giving 
thls ordlnance a libéral construction would not thinlv of extending it to em- 
brace merchant tallors, dressmakers, milliners, and the like." 

He cited the Lbuisiana ice cream case, and the cotirt's décision in 
the laundry case, and also the décision of the Suprême Court of Mon-, 
tana in the case of Montana v. Johnson, 20 Mont. 367, 51 Pac, 820, 
involving the question whether a merchant tailor was a manufacturer., 
He ciuoted from the opinion in that case thèse words : 

"A 'manufacturer' is one who makes or fabrlcates anythlng for use, and 
within the llteral définition of 'manufacturer' would come a tallor whg works 
clothes into suits for wear. So, too, a seamstress would be brought wlthln 
.such a définition, for sbe makes handkerchiefs l'rom linen; and the carpen- 
ter, wbo takes raw lumber prépares it for building a house ; and a mlUiiier, 
who makes and sells bonnets; and a blacksmith, who ipakes horseshoes or 
forges Iron; and the cook, who makes bread or other articles to use as food; 
and niany other persons, whose pursuits in llfe demajwl the working of somo 
niaterials into certain forms. * » * We know of no tecbnlcal meaning 
to be glven to the word 'manufacturer,' used in the statute, and it is our best 
judgment that it should be understood in its populài- sensé. We therefore 
would inclnde among the manufacturers those who produee goods from a raw' 
State by nianual skill and labor, and goods which are commonly turned out 
of factories, and we would exclude a merchant tailor, who mer'ely cuts and 
fashions a suit, of clothes as ordered liy a customer, from cloth purchased 
elsewbere, and kept to be made up as suits are ordered from hlm." 

The décision of the Sixth Circuit Court of Appeals relied on is that 
of City of Memphis v. St. Louis & S. F.R. Co.^ 183 Fed. 529, 106:C. 
C. A. 75. In .that case it was held that the compress plant of acotton 
company was not a "manufacturing plant", under a statute of Ten- 
nessee authorizing a railroad company toiuild latéral roads not ex- 
207 F.— 9 
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ceeding 15 miles in length extending from their main stem or any 
branch "to any mill, quarry, mine, manufacturing plant or to the bank 
o£ any navigable stream." 

Judge Sanf ord did not attempt to reason the matter out for himself, 
but viewed it from the standpoint of the décisions. Amongst the dé- 
cisions cited and relied on were the two natural ice cases, one from 
Massachusetts and the other from New York, and the two coffee 
cases, one from Louisiana and the other from New York, the décision 
of Judge Blatchford in the hay case heretofore considered, and the 
first of the décisions of the Suprême Court of the United States to be 
hereafter considered. He said : 

"While. varions définitions of the ternis 'manufacture' and 'manufacturing 
plant' are given in the adjudged cases, malîlug it difficult to frame an exact 
définition of the term 'manufacturing plant,' as defined by the unbroken weight 
of authority, the closest analogy to the précise question now uuder considéra- 
tion is to be found in those décisions whicli hokl that tlie eutting of natural 
ice on the surface of a pond into pièces of a convenlent size for handllug, and 
storing the pièces so eut in a building, is not a 'manufacture' within the mean- 
ing of the tax laws, the material being in no way changea, or adapted to any 
new or différent use, but remalnlng ice, to be used simply as ice (lllttlnger v. 
Westf ord, 135 Mass. 258, 262) ; that a corporation organized to coUect, store, 
and préserve natural ice, prépare it for market, and transport and vend it, 
is not a manufacturing corporation within the moaning of the tax laws, Its 
tools and convenlences being 'for convenience in handling and marketing a 
product, and not at ail for making it.' (l'eople v. Knickerbocker Ice Co., 91> 
N. Y. 181, 183, 1 N. E. 669, 670) ; that a corporation engaged in roasting, mix- 
ing, and grinding coflfee is not a manufacturing company within the meanlng 
of the tax laws (People v. Eoberts, 145 N. Y. 375, 40 N. E. 7; City of New 
Orléans v. Coffee Co., 46 La. Ann.,86, 14 South. 502); that marble which bas 
been eut into blocks simply for convenience in trausportation is not a manu- 
factured article within the meaning of the tariff laws (United States v. Wil- 
son, 1 Hunt, Mer. Mag. 167, 28 Fed. Cas. 724) ; and that hay which has been 
pressed into baies ready for market is not a manufactured article within the 
meaning of the tarifC laws, although labor has been expended in eutting and 
drylng the grass and bailing the hay (Frazee v. MoflBtt [o. C] 20 Blatchf. 267, 
18 Fed. 584) — thèse last two cases, it is to be noted, being cited with approval 
in Hartranft v. Wiegmann, 121 U. S. 609, 615, 7 Sup. Ct. 1240, 30 L. Ed. 
1012. And so It Is held' that the mère fact of the application of labor to an 
article, by hand or machinery, does not make it a manufactured article within 
the meaning of the tariff laws, unless the application of such labor efCects 
bome transformation in the charaeter of the article and converts it into a 
new and dlfCerent article, having a distinctive name, charaeter, or use. Hart- 
ranft V. Wiegmann, 121 U. S. 609, 615, 7 Sup. Ct. 1240, 30 L. Ed. 1012 ; Poppes 
v. Magone (C. C.) 40 Fed. 570, 572 ; United States v. Semmer (C. C.) 41 Fed. 
324, 326 ; Baumgarten v. Magone (C. C.) 50 Fed. 69, 71." 

The two décisions of the Suprême Court cited and relied on by the 
respondents are the case of Hartranft v. Wiegmann, 121 U. S. 609, 
7 Sup. Ct. 1240, 30 L. Ed. 1012, cited and relied on by Judge San- 
ford, and in several of the décisions from noncontrolling jurisdictions 
heretofore considered, and the récent case of Anheuser-Busch Brew- 
ing Association v. United States, 207 U. S. 556, 28 Sup. Ct. 204, 52 
L. Ed. 336. 

In the Wiegmann Case the question was whether certain articles 
were "manufactures of shells," made dutiable by a certain provision 
of the tarifif laws, or "not manufactured" shells, made exempt from 
duty by another provision thereof. Thèse articles were shells which 
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had been gathered in London from the seashore in ail parts of the 
world and there subjected to a certain treatment, which altered them 
to a certain extent. In their natural condition the shells consisted of 
two or three layers. By the treatment ail layers were removed except 
the inner one, which presented a pearly appearance, and in case of 
some of them, in addition, the Lord's Frayer or some motto was etched 
on them. In either condition they were used as ornaments, and in the 
former condition they were sold for the purpose of making buttons 
and handles to penknives out of them. It was held that in neither case 
were the articles "manufactures of shells." They were ail "unmanu- 
factured shells" Judge Blatchford, who decided the hay case before 
his élévation to the Suprême Bench, delivered the opinion of the court. 
He said: 

"We are of the opinion that the shells In question hère were not nianufac- 
tured, and were not manufactures of shells, within the sensé of the statute 
Imposlng a duty of 35 per cçntum upon such manufactures, but were shells 
not manufactured, and fell under that désignation in the free list. They 
were stUl shells. They had not been manufactured Into a new and différent 
article, having a distinct! ve name, character, or use from that of a shell. The 
application of labor to an article, either by hand or by mechanism, does not 
make the article necessarily a "manufactured article,' within the meaning 
of that term as used in the tariffi laws. Washing and scourlng wool does not 
make the resulting wool a manufacture of wool. Cleanmg and giunlng cot- 
ton does not make the resulting cotton a manufacture of cotton. In Sehedule 
M of section 2504 of the Revised Statutes, page 475, 2d édition, a duty of 30 
per cent, ad valorem is Imposed on 'coral, eut or manufactured'; and in sec- 
tion 2505, page 484, 'coral, marine, unmanufactured,' is made exempt from 
duty. Thèse provisions clearly imply that, but for the spécial provision im- 
poslng a duty on eut coral, it would not be regarded as a manufactured article, 
although labor was employed in cutting it." 

He cited four décisions in support of the conclusion reached. The 
first of thèse was his hay case. The third was the décision of the 
Suprême Court in the early case of United States v. Potts, 5 Cranch, 
284, 3 L. Ed. 102, in which it was held that round copper plates, turned 
up and raised at the edges from four to five incheg by the application 
of labor, to ût them for subséquent use in the manufacture of copper 
vessels, but which were still bought by the pound as copper for use in 
making copper vessels, were not manufactured copper. In the fourth 
case, to wit, United States v. Wilson, 1 Hunt, Mer. Miag. 167, Fed. 
Cas. No. 16,736, Judge Betts, of the lower fédéral bench, had held that 
marble which had been eut into blocks for the convenience of trans- 
portation was not manufactured marble, but was free from duty, as 
being unmanufactured. 

The second case was the décision of the Suprême Court in the case 
of Lawrence v. Allen, 7 How. 785, 12 L. Ed. 914, which he states was 
to the effect that india rubber shoes, made in Brazil by simply allow- 
ing the sap of the india rubber tree to harden upon a mold, were a 
manufactured article, and that : 

"Because It was capable of use in that shape as a shoe, and had been put 
into a new form, capable of use, and designed to be Used in such form." 

The Anheuser-Busch Brewing Association Case was what may be 
termed a drawback case. It arose under an act of Congress which 



132 207 FEDERAL KEPORTEB 

provided that, where imported materials on which dutîes h ad been 
paid were used in the manufacture of articles manufactured or pro- 
duced in the United States, there should be allovved on the exporta- 
tion of such articles a drawback, equal in amount to the duties paid on 
the materials used, less 1 per centum of such duties. 

The association was engaged in the manufacture oi béer at St. Louis 
and exporting it in large quantities from the United States in bottles 
duly corked by it with corks so as to préserve the béer. The corks 
which it so used had been imported by it from Spain, where they had 
been eut by hand to a size of over three-fourths of an inch in diam- 
eter, measured at the larger end. After being received in St. Louis, a 
careful sélection was made from them of those fit for use, and those 
selected were assorted according to sizes and branded by unskilled 
labor. They were then put into a machine or air fan, and ail dust, 
meal, bugSj and worms were'removed therefrom. They were then 
thoroughly cleansed by washing and steaming, removing the tannin 
and germs, and making the cork s^fe and elastic, and made absolutely 
dry by exposure to Ùasts of air in a machine. PoUowing this, they 
were put for a few seconds into a bath.of glycérine and alcohol, which 
closed up ail the seams, holes, and crevices, and gaVe the corks a coat- 
ing. The çorks were then dried by the absorption of the chemicals 
that covered them, This whole process, took from one to three days; 
the longest part of it being the drying after the chemical bath. They 
were then taken to the bottling department, where they were again 
soaked or wetted by steaming them for a short time, so they would fit 
snugly and easily in the bottles. Ail of this was done by skilled labor. 
The object of the treatment was twofold — to prevent the béer from 
acquiring the taste of the cork, and to prevent the escape of the gases 
in the béer, the escape of which would render it flat. Either resuit 
happening would injure the market for the béer, and not otherwise 
could béer with safety be exported from the United States to foreign 
countries. The Brewing Association claimed that on the exportation 
of thèse corks in the bottles of béer it was entitled to the statutory 
drawback. The Suprême Court denied its right thereto. Mr. Justice 
McKenna said: 

"In opposition to the judiîment of the Court of Clalms, counsel hâve sub- 
mitted mauy définitions of 'manufacture,' l)oth as à nouu aud a verl), which, 
ho\Vevor applicable to the cases, in which they were used, would be, we think, 
extended too far if made to cover the treatment detailed in flnding 3 or to 
the corks after treatment. The words of the statute are iudeed so familiar 
in use and of meaning that they are confused attempts at définition. Their 
flrst sonse as used is fabrication or composition. A new article is jiroduced, 
of which the imported material coustitutes an ingrédient or part. When we 
^o farther than tins in explanatlon, we àreiuvolved In refinements and im- 
practicable nicetles. Manufacture implies a change, btit every change is not 
nianufacture, and yet every change Is an article in the resuit of treatment, 
iabor, and manipulation. Eut something more is necessary, as set forth aud. 
illustrated in Hartranft v. Wiegniann, 121 Û. S. 609 [7 Sup. Ct. 1240, 30 L. 
Ed. 1012]. There must be transformation; a new and différent article must 
émerge, 'having. a dlstinctlve name, eharacter, or use.' This cannot be said 
of the corks in question. A corli put tlirough the claimant's process is stlll 
a cork." 
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TEis complètes the présentation of the décisions relied on by the re- 
spondents to support their contention. I liave given, not only the point 
decided in each of them, but the reasoning and anthorities upon which 
each was based. It will be noted that certain of the décisions coming 
from noncontrolHng jurisdictions hâve been cited and reUed on in 
those coming from controlling jurisdictions. The ice cream and cofïee 
cases from Louisiana.were citcd by the Kcntucky Court of Appeals 
in the laundry case; the natural ice cases from Massachusetts and 
New York, the coffee and slaughterhouse cases from New York, and 
Judge lîlatchford's hay case were cited by the Sixth Circuit Court of 
Appeals in the compress case ; and the hay case was cited by the Su- 
prême Court in the shell case. This indorsenient of thèse décisions 
coming from noncontrolHng jurisdictions may be thought to give them 
more weight than they would otherwise hâve. It will be noted, fiir- 
ther, that in no one of thèse décisions was it held that an establish- 
ment of the character of that involved hère was not a manufacturing 
establishment, or that the owner or the operator thereof was not a 
manufacturer. The argument is that the cases involved in thèse dé- 
cisions are analogous to this, and that it foUows, therefore, from the 
fact that the persons as to whom the question was there whether they 
were manufacturers were not, that the bankrupt was. The reasoning 
on behalf of respondents is thus làrgely analogical. And it will be 
noted, further, that in each one of thèse décisions the reasoning by 
which it is upheld, if not entirely so, is almost entirely of the same 
character. 

Respondents gather from thèse décisions that the mère application 
of labor to an article by means of niachinery, however complicated, 
does not constitute the one applying it thereto a manufacturer, and 
from the cofïee cases, one of them, the Louisiana case, approved by 
the Court of Appeals of Kentucky in the laundry case, and the other, 
the New York case, approved by the Sixth Circuit Court of Appeals 
in the compress case, that mère change in the color resuiting therefrom 
does not constitute him such. But what they most emphasize is the 
epigramniatic formula found in the hay, the shell, and the cork cases, 
varied in each to suit its particular character. In the hay case Judge 
Blatchford said, they say, that hay is not a manufactured article be- 
cause it "is still grass," and in the shell case that the articles there in- 
volved were not manufactures of shells because "they were still shells," 
and in the cork case Judge McKenna said that a cork put through the 
brewing company's process was not a manufactured article because it 
"is still a cork." As the cherries hère, after being treated by the bank- 
rupt, were still cherries, they maintain that, because of this formula, 
the bankrupt was not a manufacturer, and its establishment was not 
a manufacturing establishment. They urge that the bankrupt's busi- 
ness was that of fruit preserving. It characterized itself as a fruit 
préserver on its letter heads,, and in its articles, of incorporation it is 
stated that it was formed ior the purpose of "buying, selHng, dealing, 
preserving, and packing fruits, vegetables, fruit products, and similar 
articles." They cite no case involving the question as to whether a 
fruit préserver is a manufacturer, , but refer to two dicta, which thçy 
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daim are to that effect. One is the dried apple illustration o£ Judge 

Blatchford in the hay case. He said that: 

"Dried apples would not be called mauufactured article, though the applo 
Is peeled, and cored, and sliced, and dried by exposure to tlie sun and uiauipu- 
lation." 

The other is a statement of Mr. Justice Brown in the case of Schlitz 
Brewing Co. v. United States, 181 U. S. 584, 589, 21 Sup. Ct. 740, 45 
L,. Ed. 1013, to the effect, as they put it, that canning fruits and veg- 
etables by a process that requires them "to be incased" does not con- 
stitute manufacture. Such, then, I understand to be the line of re- 
spondents' argument. I think I hâve made a full and fair présentation 
of it. It must be conceded that it is quite formidable, and that he who 
undertakes to meet it has somewhat of a task before him. It is in 
order now to test its soundness. 

Before coming to close quarters with it, some preliminary observa- 
tions and queries are not out of place. The frrst observation I would 
make is that the subject now in hand is a large one. That subject may 
be stated to be: Who is a manufacturer, within the meaning of lég- 
islation favoring mànufacturers in the way of exempting theiri from 
taxation or payment of duties, or providing for facilities to do busi- 
ness, or favoring their employés or persons furnishing materials or 
supplies, in way of giving them a lien or priority? I take it that, 
within the meaning of législation of the latter character, he is a manu- 
facturer who is such within the meaning of législation of the former. 
Hence I class the two kinds of législation together. I take it, also, 
that the words "manufactured article," when used in such législation, 
mean an article manufactured by one who is a manufacturer within the 
meaning thereof, and that the word "manufactory," or the words 
"manufacturing establishment" or "manufacturing plant," so used, 
mean a place where articles are manufactured by one who is a manu- 
facturer within such meaning. Hence I limit the subject to a consid- 
ération of who is a manufacturer within the meaning of such législa- 
tion. I am not concerned with the meaning, in other connections, of 
the verb "to manufacture," or the noun "manufacture," or the par- 
ticipial adjective "manufacturing." 

There is a note to the case of Williams v. Park, 72 N. H. 305, 56 
Atl. 463, as reported in 64 L. R. A. 33, dealing with the question as to 
what are manufacturing corporations within the meaning of taxation 
iaws, which Covers 37 pages, many of them full pages, of small print, 
in double columns, in which several hundred cases are referred to. 
The subject is not only a large one, but there is considérable conflict 
in the décisions having to do with particular phases of it, and there is 
not a little confusion of thought in regard to it. The author of the 
note referred to says "the décisions contain many anomalies." He 
instances some of them by asking thèse questions : 

"Why is cuttlng up trees Into blocks of kindling wood for use in furnaces 
manufacturing, whlle cutting up ice Into blocks for use in réfrigéra tors is not? 
Why is luaking biscuits manufacturing, while maklng bread or ice cream is 
not? Why is prlntlng and publisliing books and magazines manufacturing, 
while prlntlng and publlshiug newspapers is not? Why is puttiug the parts 
of a fountain pen together manufacturing, while the putting of the parts of 
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a eask together Is not? Why should the dried sap of the caoutchouc tree, If 
collected around a shoe last, be a manufactured article, while grass dried into 
hay is not?" 

He adds : 

"Many similar questions arise in one's mind, and find no answer when tlie 
cases are read together." 

In view of this situation, the whole subject calls for fresh treatment 
from the ground up, so as to bring order out of chaos. Such treatment 
would call for a considération of each case where the question had 
been involved and much reflection. Want of time prevents my giving 
such a treatment to the subject, and I do not feel thatthe necessities 
of this case require that I should do so ; but the f ailure to do so, whilst 
I do not think it will affect the correctness of the conclusion reached, 
may be responsible for possible crudities which I may be guilty of in 
the course of the discussion. The ideas which I hâve are the resuit 
of reflection upon the décisions already considered and a few others. 

[ 1 ] The next observation which I would make is that whether one 

is a manufacturer is to be determined by what is his principal business, 

and not by what are mère incidents to it. In the New York slaugh- 

terhouse case Judge Martin noted that the fertilizer which was made 

at such an establishment might be regarded as a manufactured article, 

but held that this fact did not afïect the character of the operator's 

occupation, because the making of fertilizer was not the "principal 

business" in which he was engaged, but was a "mère incident" to it. 

In the case of In re Chandler, Fed. Cas. No. 2,591, Judge Lowell gave 

two reasons for saying that a f armer, who made cider or cheese, was 

not a manufacturer. One was that : 

"The making is one merely incidental to the cultivation of his land, Ulse 
curing hay, etc." 

No doubt many other cases can be found where a similar position 
has been taken. 

The final observation which I would make is that, in determining 
who is a manufacturer within such meaning, we should not limit our- 
selves to the grammatical meaning. This is so because the word, in 
the course of time, has taken on more than its grammatical, or more 
specifically its etymological, meaning. Etymologically it means one 
who makes something by hand. It is now not so limited to one who 
makes by hand. It at least includes one who makes by machinery. 
Common usage has given at least this additional significance to it. In 
the case of Lawrence v. Allen, supra, Mr. Justice Woodbury said : 

"Going to more technlcal définitions and to flrst principles, such a process 
to make the shoe is making an article by the hand, which was once the lit- 
eral meaning of the word 'manufacture,' or 'manu factum,' and in the more 
modem idea attached to the word it Is making an article, either by hand or 
machinery, into a new form, capable of being used, and designed to be used, 
in ordinary life." 

And in the case of Tidewater Oil Co. v. United States, 171 U. S. 
210, 18 Sup. Ct. 837, 43 L. Ed. 139, Mr. Justice Brown said: 

"The prlmary meaning of the word 'manufacture' Is something made by 
hand, as distlnguished from a natural growth ; but as machinery has largely 
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supplanted thls primitive method, the wovd is now ordinarily usefl to dénote 
ah article upoti the material of vvliich labor lias been expeuded to iiiake tlie 
tinislied produet." 

The queries which I would put are thèse: In the first place, is one 
who simply makes by hand eyer a "manufacturer" within the meaniug 
of such législation? Is it not essential that he be a maker by machinery 
to a more or less extent in order that he come within its meaning? 
Again, to this énd, is it or hot essential that he be a maker on a con- 
sidérable scale? If so, this of itsèlf would seem to exclude a maker 
by hand, as the one who makes by hand cannot make on a considérable 
scale'. ■ I find an indication that this is essential in two old cases comirtg 
f rom the lower fédéral bench. In the case of Schriefer v. Wood, Fed. 
Cas. Nd. 12,481, Judge Hall, inexplaining why it is "that we do not 
ordinarily call a wood-sawer a manufacturer, and that we do' not usu- 
ally term a miller, who simply grinds corn in his mill, a manufacturer," 
gives as one reason therefor that "their opérations are usually cjuite 
limited." He said further: 

"We do not ordinarily apply the term 'mannfactnrer' to one whose opéra- 
tions are as limlt(Kl as those of a wood-sawer ; but, when great (piaiitities of 
salable articles are produced, eveîi by a single opération of a very simple 
machine, we frequently, if not ordinarily, speak of the opération as a manu- 
facture. Wheu large «luantlties of kindling wood are made by si)litting blocks 
of wood by machinery adapted to that spécial purpose, we do not hesitate to 
speak of it as a 'manufacture of klndling wood,' an'l an establishment where 
very large quantities of bone dust are produced by «rinding by machinery 
would, by many in ordiuary conversation, be termed a 'mauufactory of bony 
dust.' " 

And in the Chandler Case, supra, Judge Lowell said: 

"One who works up lumber on a considérable scale is jiopularly called a 
'manufacturer' of that article, and such lumber is siioken of as 'uianufactured' 
in our tarlft acts and treasury resulations, and in the lately repealed Lreci- 
proeity] treaty regiilatiuîi commerce with Canada." 

The lumber in that case came from the land of the operator of the 
sawmill, and it was in answer to the suggestion in argument that it 
was like the case of a farmer making cidcr or cheese that he gave two 
reasons, one of which bas already been quoted. The other is in thèse 
words : 

"Thèse products, when niadc by the farmer exclus! vely froui his own farm, 
are not usually niade on so hiraa a scale as to be called a 'manufacture,' as 
the Word is now conimoiily nsed." 

Still again, is it suflicient for the person in question to be a maker 
of things with the making of which juachinery had a part, more or 
less, to do, and that on a considérable scale ? Is it not essential that he 
be a seller, of the things which he makes? Is not the word used in 
contrast to the word "merchant," "trader," or "dealer"? The latter 
sells what he buys. Does not the manufacturer sell what he makes at 
least frôm what he bilys? Ordinarily, at least, he must be a seller; 
for in the very nature of things he cannot keep making things. It is 
essential for him to sell th'e things which he makes to keep going. 

In Norris v. Com., 27 Pa. 495,, the word ',' dealer" was thus defined: 

"A dealer, in the popular and thorefore in the statutory sensé of the word, 
is, not one wlio buys to keep, or makes to sell, but one wlio buys to sell agaiu. 
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He stands intermediately between the producer and the consumer, and dé- 
pends for his profits, not upon the labor he bestows on his commodlties, but 
upon the skill and forésight with which he watches the markets." 

This définition is quoted in note to 21 Ann. Cas. 78, and it is then 
said: 

"The terni 'dealers,' when nsed in a statute to describe persons who shall 
)ia»- a tax, does not liiclude manufacturers who sell only their own manufac- 
tures. Every manufacturer must sell his wares ; but he is not for that rea- 
son to be classed as a dealer in such goods." 

Référence is then made to the case of Harms v. Parsons, 32 Beav. 
328, in which Sir John Romilly, Master of the Rolls, held that one 
engaged in the business of a liorsehair manufacturer, who sold his 
business to another and agreed with him not thereafter to carry on the 
"business of a horsehair manufacturer," breached his agreement by 
buying and selling manufactured horsehair. And in the case of Peu- 
ple ex rel. Titïany & Co. v. Campbell, 144 N. Y. 166, 38 N. E. 990, 
Judge Andrews said : 

"Without the power of sale, the business of production could not be carried 
on. The power to sell is an indispensable adjunct to a manufacturing busi- 
ness." 

It is in this connection particularly that I would limit the subject 
in hand to who is a manufacturer within the meaning of such législa- 
tion ; for the noun "manufacture" may be used in connection where 
it means no more than making, as, for instance, in the case of Kidd 
y. Pearson, 128 U. S. 1, 9 Sup. Ct. 6, 32 L. Ed. 346, the lowa statute 
involved therein provided that "no person shall manufacture or sell," 
and Mr. Justice Êamar said : 

"The conjunction is disjunctlve. The sale is forbldden, the manufacture 
is forbldden, and each is forbldden independently of the other." 

And again he said: 

"No distinction is more popular to the common mlnd, or more clearly ex- 
pressed in économie and polltical literature, than that between manufacture 
and commerce. Manufacture is transformation — the fa.shionlng of raw ma- 
terials Into a change of form for use. The function of commerce Is différent. 
The buying and selling and the transportation incldental thereto constitute 
commerce." 

And in the case of United States v. E. C. Knight Co., 156 U. S. 1, 
15 Sup. Ct. 249, 39 L. Ed. 325, Mr. Chief Justice Fuller said: 
"Commerce succeeds to manufacture, and is not a part of it." 

Hère undoubtedly the word "manufacture" is confined solely to mak- 
ing. It is in view of thèse expressions that I hâve expressly limited 
the subject under considération as above. And the query that I am 
now putting is whether, invariably, in such connection, a manufacturer 
is one who is a seller of what he makes ? 

This suggests the additional query whether he is not also a buyer of 
that put of which he makes what he sells. Hère one runs counter to 
décisions where this is not recognized as an élément of the term. As 
for instance, in the Chandler Case, already twice ref erred to, a lawyer, 
who had quit the practice of the law and gone to operating a steam' 
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sawmill, soon thereafter landed in bankruptcy. The lumber from 
which he made boards and shingles came from his own land. The 
question was whether he was a manufacturer. It was held he was. 
Judge Lowell began his opinion with this question: 

"I am dlsposed to agrée with the argument of the defendant's eounsel that 
one caimot be a trader unless he buys, as well as sells ; but is not Mr. Chand- 
1er a manufacturer?" 

The presupposition of the question seems to be that, for one to be 
a manufacturer, he must sell, and the answer was that he need not 
buy as well as sell. He said: 

"The fact that the manufacturer uses only lumber whlch he grows liimself 
does not appear to be material." 

In my investigation I hâve run across other cases where this same 
position is taken, but I cannot lay my hand on them. 

This leads up to two other queries. Though it is not necessary, in 
order for one to be a manufacturer, that he should buy that ont of 
which he makes, is it or not essential that what he makes be made out 
of what Mr. Justice Lamar, in the quotation made above from his 
opinion in the case of Kidd v. Pearson, calls "raw materials," which 
pass into what is made? In the quotation from the opinion of Judge 
Bartlett in the New York coflfee case, made above, occurs this référence 
to Webster's définition of the word "manufacture" : 

"Mr. Webster deflnes 'manufacture' to be anything made from raw materials 
by the hand, by macliinery, or by art, as clothes, iron utenslls, shoes, machin- 
ery, saddlery, etc." 

And in the case of Schriefer v. Wood, supra, Judge Hall makes this 
référence to the définitions of the word "manufacture" as given in the 
dictiônaries : 

"Among the définitions given by Webster, are: (1) 'The opération of reduc- 
ing raw materials ot any klnd into a form suitable for use, by hand, by art, 
or by machlnery;' (2) 'anythiug made from raw materials by the hand, by 
art, or by machlnery;' (3) 'to make or fabrlcate from raw materials by the 
hand, by art, or by machlnery, and work into forma convenlent for use;' (4) 
"to work raw materials into suitable forms for use.' Worcester has tho same 
définitions, In substance ; and similar définitions are f ound lu other dictiôn- 
aries." 

In each ç>i thèse définitions the words "raw materials" figure. It 
is this question which is involved itT the conflict of the courts as to 
whether an electric plant is a manuf acturing establishment or not. 
The Court of Appeals of New: York holds that it is; but the Suprême 
Courts of Maryland and, New Hampshire hold that it is not. In the 
case of Williams v. Park, supra, Judge Chase said : 

" 'Manuf acturing,' then, in the présent statute, is used in the sensé of work- 
Ing materials into a fabric or Strncture for use, as, for exauijple, cotton into 
clotli, Irôn Ihto tools, wood into carriages, etc. TUis is the ordinary meaning 
of the word, and, Independently of the light throwh upon it by^ the'history o1: 
the ^tatute, would be regarded as the meanlng which tlie Législature attached 
to it. Tlie question then résolves itself into this: Whether the collectioji 
and dtstrîbutlon of electrlclty, for pm-poses of power and llght, are manuf ac- 
turing" 'rt'ithin the sensé of the word? Machinery and mauual iflbor are re- 
quired in the process, but this fact alone does not bring it wlthin the meanlng 
of the word. The product of the machlnery and labov must be a fabric or 
structure made from materials of sonio kïud," 
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The final query is, if it is essential that what is made be made out 
of materials or raw materials, must such niaterials or raw materials be 
dead? This question is involved in the question as to whether the 
operator of a slaughterhouse is a manufacturer. 

The necessities of this case do net require that I make answer to ei- 
ther of thèse queries. The bankrupt used machinery in its estabhsh- 
ment to produce the articles produced ; it produced on a considérable 
scale ; it was a seller of what it produced f rom dead materials bought 
by it. It follows from this that neither one of thèse queries is directly 
involved herein, and it is for this reason that the necessities of the case 
do not require that I take position as to either. The only question in- 
volved herein, theref ore, is whether the bankrupt was a maker. In or- 
der for it to hâve been a manufacturer, it is essential that it was a mak- 
er. Whatever meaning, in addition to its etymological meaning, com- 
mon usage has given to the word "manufacturer," or is attached to it 
when used in législation of the kind heretofore referred to, the idea of 
being a maker has not been eliminated theref rom. The discussion, then, 
has brought us up to and centered in this question, whether the bank- 
rupt was a maker. If it was, it was a manufacturer. If it was not, 
it was not a manufacturer. And the question whether it was is a philo- 
sophical or logical one. 

In disposing of it, the bearing thereon of the décisions rehed on by 
respondents should first be determined, and then the matter should be 
treated independently of them. By the bearing of those décisions on 
this question I mean the bearing of the point decided in each one of 
them ; i. e., that the person there in question was not a manufacturer. 
The bearing thereon of those décisions dépends on whether the cases 
in which they were rendered are truly analogous to that in hand. In 
so far as they had features not found hère, which called for the dé- 
cision rendered, they are not analogous. 

Such of those cases as involved directly any of the queries which I 
bave put are not true analogies, if the query there involved should be 
answered in the affirmative; for none of those queries are involved 
hère.- Such an answer of itself necessitated the décision that the per- 
son in question was not a manufacturer. Hence there was no call to 
pass on the question whether he was a maker, the only question in- 
volved hère. The New York slaughterhouse case, for instance, in- 
volved the query whether, for one to be a manufacturer, he must 
make from dead materials. If he does, then on this ground alone the 
New England Dressed Méat & Wool Company was not a manufactur- 
ing corporation, and it was properly so held. In this contingency the 
case did not necessarily involve the question whether that company 
was a maker. 

Again, the Kentucky laundry and the Sixth Circuit Court of Ap- 
peals compress cases each involved the query whether, for one to be 
a manufacturer, he must be a seller of what he makes. In neither 
case was the person in question a seller. In each he performed a 
service for another; in one he laundered clothes; in the other he 
compressed cotton. If, then, for one to be' a manufacturer, he must 
be a seller of what he makes, in neither case was the person in ques- 
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tion a manufacturer, and it vvas properly so held. In this contingency 
neither case necessarily involved the question whether the person in 
question was a maker. With thèse cases must be classed certain of 
the analogies relied on in certain of the other cases. The ginning 
cotton and threshing wheat analogies mentioned by Judge Blatchford 
in the hay case, and the scouririg wool analogy, mentioned by him in 
the shell case, are similar in this particular to the laundry and com- 
press cases. In each of thèse analogies a service is performed by one 
for another. There is no sèllirig. To the same class may be said to 
belong analogies where, in connection with the performance of serv- 
ice, title to property passes from the one to the other^ Such is the 
case of a contractor, who undertakes to erect a building for another. 
furnishing âll the materials. No doubt the shipbuilding analogy, re- 
ferred to in th'e Louisiana cofïee case, belongs hère. Such a con- 
tractor is not regarded as a seller. If, then, that he be a seller is an ' 
essential chàracteristic of a' manufacturer, not one of thèse instances 
îs a true analogy to the case in hand, where the bankrupt was a seller. 
Those three cases, to wit; the slaUghterhouse, the laundry, aad the 
compress casfes, therefore, conditionally, at least, do not hâve any 
bearinghere; thë condition being that the queries which they involved 
call for an affirmative answer. 

The Louisiana ice cream case; also has no bearing conditionally ; 
the condition hère being that the person there in question vVas a con^ ^ 
fectioner, and his production of ice cteam was a mère incident to his 
business of a confectioner, as no one is a manufacturer unless that as 
to which alone he can be said to be a manufacturer is his principal 
business,. and not an incident thereto, and such was not the case hère. 
I ani not in position to say as to what is the truth as to this, as I do 
not hâve the full case before me. Ail I know of it is what I gather 
from counsel's briefs. But the analogy relied on in the quotation 
given from the opinion therein, which seems to hâve influenced the 
décision, to wit, that of the mammoth kitchen of the Grand Union 
Hôtel at Saratoga, indicates that such was the fact. However, the 
same illustration was used by the same court in the later coffee case, 
and the production of cofifee there seems to hâve been, not only the 
principal, but the only, business of the producer. It is to be noted in 
connection with this analogy that in the ice cream case its application 
was made to hang on the circumstance that no one visiting the kitchen 
would "jnagnify the cooks and pastrymen into manufacturers" ; but 
the court in the coffee case, in referring to the use which it had made 
of the analogy in the earlier case, remarked that it had there said 
"that the. mammoth kitchen of a hôtel is not a manufactory." That 
resort should hâve been made to such an analogy, and such use made 
of it, indicates the confusion of thought under which the court was 
laboring. Of course, the mammoth kitchen of the Grand Union Hôtel 
at Saratoga, or of any other great hôtel, is not a manufactory, but not 
because they do not make things in it, but because the kitchen is a mère 
incident to the business of running a hôtel, and the word "manu- 
factory" is never applied to what is a mère incident. For this reason, 
and the additional one that the term is never applied to the employés 
in what is properly called a manufactory, the cooks and pastrymen in 
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such kitclien are never termed manufacturers. This considération is 
sufficient to render Judge Blatchford's hay case without bearing ab- 
solutely. A sufficient reason for holding that hay is not a manu- 
factured article is that it is produced by a f armer, and the production 
of hay is simply an incident to the business of farming. It was on 
this ground that Judge Lowell, in the Chandler Case, put it that a 
f armer was not a manufacturer îrom the f act that he cured hay. 

The décisions in certain of the other cases are without bearing ab- 
solutely, but for a différent reason. This is so of the décisions in the 
two natural ice cases. The groUnd of their being Without bearing is 
that in connection with the handling of natural ice thêre is no making, 
and, of course, where therè is no making, there is no maker. The 
existence of natural ice is due to -nature, over whose forces in pro-; 
ducing it the handler thereof exercises no control. AU that he does is 
to change the place and manner of its existence after; it is produced. 
He rémoves it f rom the pond, river, or lake to the icehousé, and thence 
to the consumer, and in so'doing he divides it up into separate parcels. 
Altéring the conditions of existence of a substance does not constitute 
making. As well put by Judge Golburn in the Massachusetts' case, 
such treatment of natural ice is no more a making than the putting of 
water from a pond into casks for transportation, and he properly 
classed it with mining coal; the only différence being that coal is a 
permanent formation until dug, and ice is a temporary one. 

It has always been held that mining in ail its forms is not manu- 
facturing, and no doubt for this reason Judge Betts' décision ii) the 
marble case cited by Mr. Justice Blatchford in the shell case belongs 
hère, for quarrying stone is a species of mining. On this ground the 
compress case and the ginning cotton, threshing wheat, and scouring 
wool analogies referred to by Judge Blatchford in the hay and shell 
cases, which, for another reason, I hâve said are without bearing con- 
ditionally, are so absolutely. In such cases there is no making save 
in what nature has done before the doing of that which alone can con- 
stitute the person in question a manufacturer. In what he does he 
does not make. He simply changes the conditions of existence. The 
compresser presses the cotton together, the ginner séparâtes the hulls 
and seeds from the cotton, the thresher séparâtes the wheat from the 
straw, and the wool scourer cleanses the wool. And on this ground 
the laundry case, which, for another reason, I hâve said is without 
bearing conditionally, is so absolutely. In laundering there is no mak- 
ing in what the launderer does, and hence he is not a maker. The 
handler of natural ice, the miner, the compresser, the ginner, the 
thresher, the wool scourer, and the launderer, therefore, are essential- 
ly alike in this : That in what each does there is no change in the thing 
with which he has to do, such change as there is being limited to its 
condition of existence, and hence no making, and neither is a maker. 
Neither, therefore, is a true analogy to the bankrupt, because in the 
matter of coloring, sweetening, cooking, and flavoring a change was 
made in the thing with which it had to do. 

I am not now considering whether such change is sufficient to con- 
stitute the bankrupt a maker. That will be considered later. I am 
merely noting that this différence between those instances and this 
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rénders them without bearing on the question whether the bankrupt 
was a maker, and that absolutely. I hâve already noted that the dé- 
cision in the hay case is without such bearing, because curing hay is a 
mefe incident to the farmer's business. There is an additional reason 
for this position in the f act that in what the farmer does in curing hay 
is no making. Judge Biatchford seems to hâve been of the view that 
in the change from grass to hay there was no making at ail. I will 
deal with this later. But assuming that he is wrong in this view, and 
that there is a making in si^ch change, it is nature , and not the farmer 
that makes the change, an,d hpnce the farmer cannot be said to be a 
maker, notwithstanding the adage of making hay while the sun shines. 
He simply manipulâtes the grass, so that nature can do her work bet- 
ter. , He does not manipulate the forces which are the efficient cause 
of grass becoming hay. Judge Colburn, in the Massachusetts natural 
ice case, had the true idea of the matter when he classed hay harvest- 
ing and ice harvesting together. There is, however, a différence be- 
tween the two, In each case, so. far as there is a making, it is nature 
which does the making. The farmer in the one case and the ice man in 
the other do not make ; but the former tàkes a hand during the procesa 
of making, whereas the latter does not do so until that process is com- 
pleted. In this case the changes in the matter of coloring, sweeten- 
ing, cooking, and flavoring, as to which it remains to be determined 
whether it was a making, and constituted the bankrupt a maker, was 
due to its agency alone. 

So far, then, I hâve réached the conclusion that the natural ice, 
hay, compress, and laundry décisions are without bearing absolutely, 
and the slaughterhouse and ice cream décisions are so conditionally. 
There are reasons for thinking the décisions of the United States Su- 
prême Court in the shell and cork cases are without bearing absolutely; 
jjut, as l 'désire to dispose of ail the other décisions relied on before 
taking them up, I pass them by for the présent. As to the slaughter- 
house and ice cream décisions, I will assume that they hâve bearing, 
because I am riot prepared to answer the query involved in the one case 
in the affirmative, and I am not sure that in the other the production 
of ice cream was not the principal business of the person as to whom 
the question was there whether he was a manufacturer. Apart from 
the décisions in the shell arid cork cases, the following will be accepted 
as having bearing, to wit : The ice cream, the two coffee, the slaugh- 
terhouse, and the tailoring décisions. The last one, to wit, the taiJor- 
ing décision, is the only one coming from a controlling jurisdiction, 
to wit, the Kentucky Court of Appèals. 

Now, a Word or two as to the standing of thèse décisions, in view 
of the reasoning on which they are severally based. That of the L,ou- 
isiaha ice cfeiani décision is seriously affected by the considération that 
it was distihctl^i; based on the mammoth kitchen aiialogy, which was 
without bearing absolutely, except on the ground that the making of 
ice cream was an incident, which does not clearly appear, and that no 
point was made of this feature. The Louisiana Coffee décision was 
based, not only on this sàme analogy, but the analogies of mining and 
shipbuilding, betWeen noné of' which and the case in hand was there 
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the slightest resemblance. Its standing is further affected by the at- 
tempt to distinguish the case from the rice miller case, between which 
cases I find it very difficult to see any distinction. It is in this juris- 
diction that one of the anomaHes referred to by the author of the note 
to Williams v. Park, supra, is to be found. 

In the case of State v. Eckendorf, 46 La. Ann. 131, 14 South. 518, 
that court held that a baker of bread was not a manufacturer; and 
in the case of State v. Am. Biscuit Mfg. Co., 47 La. Ann. 160, 16 
South. 750, it held that a corporation making biscuits, crackers, and 
Italian, fancy, and soup pastes out of flour was a manufacturer. I do 
not hâve the cases before me. Possibly the baker of bread did not do 
se on a sufificiently large scale to be called a manufacturer. The déci- 
sions in the ice cream and cofifee cases can hardly stand against the 
later décision of that court in the case of State v. Am. Sngar Refîning 
Ce, 108 La. 603, 32 South. 965, where it held that refîning raw sugar 
and crude molasses was manufacturing, overruling an earlier décision 
that it was not in the case of State v. American Sugar Refîning Com- 
pany, 51 La. Ann. 562, 25 South. 447. The décisions of that court 
show that it has been much befuddled as ta what is necessary to make 
one a manufacturer. 

The New York cofifee case differed from the Louisiana cofïee case, 
in that in the latter ail that was done was to roast green coffees, the 
efîect of which was not to change the f orm, but the color and internai 
structure, whereas in the latter, in addition to this, the cofïee so 
roasted was ground and différent kinds of cofïee were mixed togethei-, 
forming a combination article. There is little or no reasoning in 
jUdge Bartlett's opinion. It may be said to be whoUy magiste- 
rial. The only thing in it which can be called reasoning is the 
statement that for one to be a manufacturer he must produce a 
new article, which is undoubtedly sound. But it is difficult to 
make out that the resuit of the process involved therein was not a 
new article. Certainly the ground cofïee was not the same article as 
the green cofïee bean that was subjected to the process. If it was not 
the same article, it must hâve been a new one. Other than this he 
contented himself with saying, in one place, "We think it very clear," 
and in another, "It is quite apparent," that the défendant was not a 
manufacturing corporation, and citing the décision in the ; shell case 
from the Suprême Court of the United States, and its previous dé- 
cision in, the natural ice. case, heretofore considered, in support pf 
the conclusion reached. When \ve corne to considér the former déci- 
sion, it will appear how pertinent it was to the, case then in hand; 
and from what we hâve said as tp.the latter, it is^eertain that it'was 
not "in a mile thereof," to use thelanguage of a learned judge. . 

As to the New York.sjaughterhouse décision, thèse things ar« to 
be noted. The Appellate Division, from.which the case, was taken to 
the Court pf Appealsof. New York, held. that. theiOperator -«pf: Jhe 
slaughterhouse was a manufacturing corporation. As in the cofïee 
décision, the conclusion of the court was not the resuit of any stiib- 
stantial reasoning. It was nearly a mère fîat. The:çourt bègan by 
saying that it. thought, and ended, by saying that itwss clearly of the 
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Opinion,; that tlie operator tliereof was net a manufacturing corpora- 
tion. Confusion of thougiit is shown in this sentence: 

"The business eonducted by tlie relator was obviously tliat of ■ purcbasliig, 
slaughteriug, and selliiig sheep and laïubs." 

It would hâve been more correct to say that its business was that 
of purchasing and slaughtering sheep and lambs, and sehing mutton 
and lamb. The Suprême Court of Ohio, in the case of Engle v. Sohn, 
41 Ohio St. 691, 52 Am. Rep. 103, reversing its earHer décision in the 
case of Jackson V. State, 15 Ohio, 652, held that the business of pur- 
chasing and slaughtering hogs, and packing pork, producing lard, and 
curing hams and baCon, was manufacturing. I see no room on prin- 
cipe for holding that such business is not manufacturing, save the 
one I hâve suggested that the word "manufacturer" relates only to 
one who makes from dead material. 

This brings me to the very récent décision of the Kentucky Court 
of Appeals in the tailoring case. It is somewhat difficult to détermine 
the exact basis of the décision. There are some things about it which 
are reasonably certain. Judge Carroll was of the opinion that, in 
determining whd is â manufacturer or what is a manufacturing es- 
tablishment, within the meaning of favoring législation of the char- 
acter heretofore described, the dictionary meaning is not controlling — • 
that they bave a more limited signification in such législation. It was 
such a thbught as this which led me to put the several queries hereinbe- 

■ fore set forth. In no dictionary définitions is the idea of making on a 

■ considérable scale, or selling what he makes, embraced. The f act 
that it is favoring législation tends to the position that it was not 
intended to embrace every maker. Again, it is certain that the ground 
of the décision was not that' the tailoring company was not a maker; 
the otlly possible ground upon which it can bave bearing hère. It was 
adrrtitted that what it did came within the dictionary meaning, the 
fundamental idea in which is that of a maker. 

The real basis of the décision seèms to hâve been a fear of the con- 
séquence of holding that the tailoring company was a manufacturer 
and its estabHshment a manufacturing establishment. It was thought 
that, if its claim to exemption were sustained, it would be "an un- 
justifiable discrimination to deny a like exemption to every merchant 
tailor in the city of Louisville," and that, "if the merchant tailors in 
the city were granted the exemption, no good reason could be assigned 
for not exempting ail the milliners, ail the dressmakers, ail the bak- 
ers, aO the confectioners, ail the shoemakers, ail the carpenters, and 
ail the cabinet makers who hâve places oî business in the city, and ail 
other përsons who are engaged in converting articles from one form 
to another." It is not unlikely that, if there had been "scorn of con- 
séquence," the décision would hâve been différent. 

But this conséquence would not necessarily follow from a holding 
that the tailoring company came within the ordinance. There was a 
différence between it and ail thèse others, which was not noticed. 
That différence was that it may be said that it made on a considéra- 
ble scale, and they did not. It is stated that the company had 60 em- 
ployés and a number of machines operated by electricity, whereas a 
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mCrchant tailor would hâve no more than 12 makirtg by hand and 
machine. And possibly another différence between it and some of 
the cases ref erred to was that the makers were not sellers also. 

The final remark which I would make on the case is that Judge 
Carroll cautioned against the use of the décision as an authority in 
other cases not exactly like it. He said : 

"The meaning that should be glven to thèse words may corne up in other 
cases presenting entirely dififerent &tates of fact, in which the meaning hère 
ascribed to them would be l)oth inappropriate and unjust, and therefore what 
we say upon the subject must be nnderstood as referriug directly to the ques- 
tion submitted in this record for our décision." 

So much, then, as to the standing or weight of thèse décisions. I 
frankly concède that if the producer of ice cream, or of unground 
roasted coffee, or of ground roasted coffee, or of mutton and lamb, 
or of clothes, is not a maker, then the bankrupt was not, and it was 
not a manufacturer, or its establishment a manufacturing establish- 
ment. But the reasoning on which they are severally based is faulty. 

This brings me to a considération of the two décisions of the Su- 
prême Court of the United States, which, of ail of the décisions relied 
on by the respondents, are probably most in the way of holding against 
their contention. 

The opinion in the shell case was delivered by Mr. Justice Blatch- 
ford, who, just before his élévation to the Suprême Bench, had de- 
cided the hay case. The epigrammatic formula made use of by him 
in the shell case, and repeated by Mr. Justice McKenna in the cork case, 
had its origin in the hay case. In view of this, before taking up the 
shell and cork cases, the feature of that case, which was passed in 
our former considération thereof, should be dealt with. As hereto- 
fore noted, it was held therein that baled hay is not a manufactured 
article. Undoubtedly this décision was sound. Apart from the fact 
of baling, it was not such on the two grounds heretofore set f orth ; 
one being that the curing of hay is a mère incident to a farmer's busi- 
ness, and the other that, though the change from grass to hay is a 
making, it is nature, and not the farmer, which brings this about. He 
merely disposes the grass so that nature may do her work better. Its 
baling does not constitute it a manufactured article, because in baling 
there is no making ; the change which is thereby brought about being 
simply a change in the condition of the hay's existence, just like, in 
the compress case, we found that pressing cotton into baies is not 
making. But Mr. Justice Blatchford did not place the décision on 
either ground. He placed it on the ground that at no stage in the 
production of baled hay is there a making. He said : 

"Cotton and grains are the same articles they were when on the plant witti 
its roots in the ground. So hay is the same article as it was when It was 
stalks of grass with roots in the earth. It is dried, to be sure; but the 
drying, and any conversion of starcli Into sugar, are mère incidents of the 
cutting, to enable it to be stored for food in latitudes where grass cannot be 
found the year round." 

What is hère said as to hay, I submit, is not sound. Hay is not 
still grass. Hay is hay, and grass is grass. Hay is différent from 
grass in color, structure, and name. That Judge Blatchford realized 
207 F.— 10 
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that he ■v^^as perhaps putting the matter too strongly appears f rom his 
putting it less strongly when, after referring to the dried apple anal- 
ogy, he said: 

"The substance of drled grass or' liay Is still grass." 

What, then, is the bearing of the décisions in the shell and cork 
cases on the question whether the bankrupt was a maker? And what 
is to be said as to the validity of the reasoning on which they are sev- 
erally based, in so far as they hâve bearing? To détermine thèse mat- 
ters as to the shell case, it is important to note what was the exact 
point decided therein. It was that the "Lord's prayers" "Turk's caps," 
"magpies," and other articles therein involved, were not "manufactures 
of shells," but were "not manufactured shells." It was not decided 
therein that they were not manufactured articles, unless the question 
whether they were was involved in determining whether they were 
"manufactures of shells," or "not manufactured shells." If I knew 
just what a "manufacture of shells," within the meaning of the tariff 
act there involved, was, I would be in a better position to détermine 
whether the décision involved this subordinate question ; but I do not 
know. The opinion containsnot the slightest hint of what it is. It 
simply holds that the articles there involved were not "manufactures 
of shells," but were "not. manufactured shells." If the préposition 
"of" in the first phrase was, used in its privative sensé— i. e., in the 
sensé of away from, or as denqting absence or nonexistence, in which 
case the meaning of the phrase would be manufactures from shells, 
and would cover articles in which the shells hâve lost their identity — 
then the décision that those articles were not manufactured shells did 
not involve the question whether they were manufactured articles — 
i. e., articles which had been made, which owed their existence to a 
maker. Or, if that préposition was used in its causal sensé, according 
to which the meaning of the phrase was artificial shells— i. e-, shells 
that had been made by the act of man, and not by nature — then also 
the décision that those articles were not manufactures of shells did 
not involve the question whether they were manufactured articles. 

And it is only in the event that the décision did involve this sub- 
ordinate question that it can li9.ye any bearing on the question iwhetlier 
the bankrupt was a maker. But in view of Judfe Blatchford's state- 
ment, in the course of his argument, that the application of labor to 
ail, article "does not necessarily m^ke the article a manufactured ar- 
ticle, within the meaning of that term as used in the tariff lavys," and 
his fiirther statement that the provisions thereof as to' coral, imposing 
a duty on "eut or manufactured" coral, irnplied that, in the absence of 
a duty on "eut" coral expressly, such coral "would not be regarded. as 
a manufactured article, although labor was employed in cuttinp' it," 
it may be thought that he regarded the question before him to be 
whether those aftidles were manufactured articles. I will aS'éume that 
he'so regarded it,'and'that sùch was the questionihéreiti. Of course, 
if that is so, the case does bave a direct bearing on the question as 
tovvhetheir thé. bankrupt was a maker. But, on this assumption, what 
is to be said as to its correctness and that of the reasoning on which it is 
based ? I am not now concerned with the question as to whether I ani 
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bound to follow it. That will œme later. It was not an aid to coming 
to the conclusion thus assumed to hâve emphasized, as Judge Blatch- 
ford did, the thought ihat the mère appHcation of labor, to an article 
does not cause it to be a manufactured article. That is a truism, men- 
tion of which was more likely to confuse than to enlighten. It did 
not follow therefrom that the article in question was not a manu- 
factured article. The question in such cases always is whether the 
resuit of application of labor to the article in question therein is manu- 
factured articles ; i. e., articles of which it can be truly said that they 
hâve been made. Such may or may not be the resuit thereof . And 
it is upon that question that attention should be concentrated. The 
substance, if not the whole, of Judge Blatchford's argument, apart 
f rom the analo|^ies relied on, is to be found in two sentences, the first 
of which I hâve characterized as an epigrammatic formula. They are : 

"They were stlll shells. They had not been manufactured into a new and 
différent article, having a distinctive name, character, or use from that of a 

Shell." 

The statement that the articles there învolved were still shells should 
be presséd hard to see just what it can be made to mean. It may 
mean that they were still parts of the original shells; i. e., that the 
labor which had been applied to them had not changed them from so 
being. In this sensé the statement may be taken as true. But it may 
mean that those articles were the same things which they had been be- 
fore labor was applied to them ; i. e., in Judge Blatchford's languagè, 
they were not new and différent articles. In this sensé I respectfully 
submit that the statement was not true. Those articles were not the 
same thing which they had been before labor was applied to them. 
Not being the same, it necessarily followed that they were new and 
différent articles. And they were new and différent, in that they had 
a distinctive name, character, and use from that of shells. They were 
called "Lord's prayers, "Turk's caps," "magpies," etc., whereas be- 
fore they were simply called "shells." They were only parts of shells, 
beautified and ornamented; whereas before they were as nature had 
made them. They were used as ornaments, and to make pen knives 
and buttons; whereas before they were put to no use. If, then, the 
décision is to be taken as holding that those articles were not manu- 
factured articles, so much of the reasoning on which it was based is 
faulty. So much of it as relied on certain analogies is equally so. 
Scouring wool and ginning cotton does not resuit in manufactured ar- 
ticles, because, as we hâve shown, in the application of such labor to 
wool and cotton there is no change in them, and hence no making. 
Wool and cotton thereafter are the same articles which they were be- 
fore. The sole effect of the application of such labor thereto is to 
change the conditions of their existence. They are merely separated 
from the substance' in connection with which they hâve previously ex- 
isted. I am , not sufficiently posted as to what eut coral is to attempt 
a criticism of this analogy. The baled hay analogy, from what I bave 
already said, was not pertinent, nor was the m&rble blocks analogy. 
In the latter there is no change in the marhle, and hence no making, 
in connection with cutting the marble into blocks. That is a species of 
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Tnining. In the former, though there is a change from grass to Hay, 
and hence a making in connection with curing the hay, the fàrmer is 
riot the efficient cause of the changé or making, and, in so far he ren- 
ders aid, that is an incident to his business as a farmer. I am not 
quite sure that I understand the copper plate analogy. It was held 
in the case involving it that round copper plates, turned up and raised 
at thé edges, -d'ère not manufactured copper. If by manufactured 
copper was meant articles 'manufactured out of copper, I cannot see 
its pertinency.. The only othgr analogy, to wit, that of the india rubber 
shoes, lâvored the holding that the articles in question therein were 
manufactured articles.' By the efficient activity of the person, as ta 
whom trie question was whether he was a manufacturer, the sap of the 
india ruhber tree had béen changed into india rubber shoes. So, in 
the shell case, by the efficient activity of that person thé natural shells 
had been changed into those articles. The change was not so great, 
yet it was a distinct change. For thèse reasons, therefore, I am drivén 
to the conclusion that, on the assumption that what was decided there- 
in; was thati the articles .ior question were not manufactured articles, 
the décision cannot stand criticism- The case has beén.pretty fre- 
qûently interpreted as so deciding; i. e., that in the production of those 
articles there; was no making, and the producer thereof was not a 
maker, and it has been much cited. It was cited in the two coffee cases 
hérein criticised, where it was evidently so interpreted ; and I am much 
persuaded that it is responsiljile for much confusion of thought in the 
field now under considération. 

This leayes the cork décision. In , connection with this case it vvill 
be noted that the question for décision therein was, not whether a per- 
son whose sole business was to produce by the process therein de- 
scribed corks which would prevent the escape of gas from the béer 
inclosed by them in bottles, and would not impart their taste to it, 
from corks imported by hirn from Spain, or not so imported, and then 
place them on the marîcet, would be a manufacturer, within the mean- 
ing of législation of the ch^racter hereinbefore referred to. No such 
question was presented. To understand this décision, clearly, note 
should first be taken of the earlier décision of that court in the case 
of Joseph Schlitz Co. v. United States, 181 U. S. 584, 21 Sup. Ct. 
740, 45 L. Ed. 1013. There the Brewing Company had imported hoos, 
barley, bottles, and corks. It had been allowed the drawback on the 
hops and barley as coming within the statute. They were imported 
materials which had been used in the manufacture of béer manufac- 
tured by the company and subsequently exported. They, therefore, 
clearly came within the terms of the statute. They were ingrédients 
of the exported béer. Its right to a drawback on the bottles and 
corks alone was involved in the case, and it was denied, because the 
bottles and corks were not ingrédients of the exported béer, but only 
its incasement. The statute was construed to cover only imported 
materials which were ingrédients of the manufactured article subse- 
quently exported. Mr. Justice Brown said: 

"To speak of the bottles and corks as ingrédients of tlie béer is simply an 
abuse of language." 
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In this case it did not appear that the corks had been given any 
spécial treatment to fit them for duty. The later case came about by 
another Brewing Company thinking that because of such treatment it 
could get within the drawback statute as to, its corks. Its position 
was that the iniported corks werë an ingrédient of the exported corks, 
and on the exportation of the bottled béer it wouM be entitled to the 
drawback. Mr. Justice McKenna was of the opinion that there was 
force in the position that within the meaning of the statute the corks 
and bottles were not exported; an exportation of tne article of which 
the imported materials were an ingrédient beingessential to entitlè 
one to the drawback. Within that meaniiig the béer alonè was ex- 
ported; the exportation of the corks and bottles being a merè incident 
to its exportation. But he dïd not place the décision on that ground. 
In the earlier case Mr. Justice Brown, as we hâve seen, constfued the 
words "imported materials * * * used in the manufacturé of ar- 
ticles manufactured or pfodûced in the United States," in the statute, 
as cov'ering' only such materials as became ingrédients of another ar- 
ticle manufactured or produced in this country. It was far-fei:ched 
to say that thé imported' cork was an ingredietlt of the finished cOrk. 
And the déniai of the fight to the drawba'ck might well hâve beén 
pla;ced on this ground. I will riot say that it was not so placed. But 
the matter was put in siich a way as to lehd côlor to the view that, if 
the question in the case had been that which I hâve stated it was not, 
it would hâve been decidéd that such person was not a maker, and 
hence not a manufacturer, withi.i the meaning of such législation. 
What Mr. Justice McKenna says that lends colùi: tO this view is open 
to some criticism. He says, for instance : 

"Manufacture implies a change'; but-every change is not a manufacture, 
and yet every change in an article Is the resuit of treatment, labor, and ma- 
nipulation. But son)ethlng more is necessary." 

Now, I take it that "manufacture" hère means the same as making. 
And it will clear the situation somewhat to substitute the one word 
for the other. So doing we hâve : 

"Making irnplies a change; but every change is not a making, and yet every 
change in an article is the resuit of treatment, labor, and manipulation. But 
something more is necessary." 

[2] This statement is ambiguous, and in one view of it is, as I sub- 
mit, erroneous. What sort of a change is had in view ? Is it a change 
in the article itself, which is. the subject of treatment, labor, and 
manipulation, or in the conditions of its existence? The first clause 
of the first sentence does not say which. It takes in either change. 
The last clause seems to hâve in view a change in such article itself. 
A change in the condition of existence of an article is never a mak- 
ing, but a change in the article itself is always a making. There is 
no reason why one change in an article itself rather than another shall 
constitute a making. 

He bases this statement on the shell case, which undoubtedly was 
the source of ail that he had to say in this connection. I hâve already 
indicated what seems to me the faulty reasoning in that case. He 
then says ; 
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"There must be transformation; a new and différent article niust émerge, 
'liaving a distinctive name, cliaracter, or use.' This canuot be said of tbo 
corlis in question. A cork put tlirougli tlie elaimant's process is still a cork." 

Undoubtedly there miast be transformation, and a new and différent 
article must émerge. But what is essential in order that there may 
be a transformation, and that a new and différent article may émerge? 
Is it not sufïîcient that what émerges is not the same article which 
was in existence before the treatment, labor, and manipulation? If 
it is not the same, is it not a new and différent article, and has not a 
transfôrrnation taken place? And is it material in what the lack of 
sameness; or the qewness or différence consists? Is not one particular 
of such lack, or of newness, or of différence, just as effective as any 
other? Is there any logical groupd for making a différence between 
such particulars? If not, why then add that the new or différent ar- 
ticle shall haye a distinctive name, character, or use? If the article 
which émerges is not the same, but a new and différent one, what 
boots it whether it is given a distinctive name or not, or whether it 
is put to a distinctive use or not ? Though it retains its old name, and 
is put to the same use, has there not been a making? It is essential, 
however, that it hâve a distinctive character; but is not saying so 
tautological ? If in fact a new and différent article has emerged, is it 
not necessarily distinctive in character? It seems to me that to con- 
stitute a making it is essential that the article which émerges should 
not be the same, but a new and différent article. If it is not the same, 
it is new and différent, and it has a distinctive character, and in that 
contingency it is entirely immatérial whether it is given a distinctive 
name or put to a distinctive use. 

Coming to the statement that a cork put through the elaimant's 
process is still a cork, we must do as we did with Mr. Justice Blatch- 
ford's statement in the shell case that the articles there involved were 
still shells ; i. e., press it hard, and see what possible meanings it is 
capable of, and which, if any, of them were true. It may mean that 
the article is still called a cork, or is still used as a cork. This no doubt 
was the case. But does the fact that it was given the same name and 
put to the same use as before indicate that there had been no making? 
The preceding statement in the alternative, that the new and différent 
article which émerges must hâve a distinctive name, character, or use, 
conceded that it was not essential that it hâve a new name or that it 
be put to a new use. It was suiificient that it had a distinctive char- 
acter. In the case of Tidewater Oil Co. v. United States, 171 U. S. 
216, 18 Sup. Ct. 839, 43 L. Ed. 139, Mr. Justice Brown said that "or- 
dinarily" a manufactured article — ■ 

"takes a différent form, or at least subserves a différent purpose, from tlie 
original materials, and usually it is given a différent name." 

This implies that it need not be given a dift'erent name, or subserve 
a différent pùrpose, and not only this, but that it need not take a dif- 
férent form. Or the statement may mean that the material of the two 
articles is substantially the sarne. This, too, was true. But, notwith- 
standing this, the article produced by elaimant's process may not hâve 
been the same article which existed before. It may hâve been a new 
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and différent article. It may hâve had a distinctiye character from 
the original. And, according to Mr. Justice Blatchford's alternative 
statement, if such was the case, there had been a transformation and 
a making or manufacture. Or it may rnean that, after the original 
cork had been put through the process, what resulted was the same 
thing that existed before, that it was not new or différent from what 
it was before, and that it had no distinctive character. If that was 
the meaning intended to be conveyed by the statement, I submit that 
it was not true. What resulted was a clean, tasteless, air-tight, and 
usable cork. The original cork had neither of thèse characteristics. 
That the statement is not true f ollows necessarily from the consid- 
ération that the original cork would not serve the purpose for which 
the résultant cork was used, and the résultant cork did. 

According, then, to ail possible meanings, except the last one, the 
epigram, though true, was of no significance; and according to the 
last one it was not true. 

This is ail I hâve to say as to the bearing of the décisions relied on 
by respondents on the question whether the bankrupt was a maker, 
and as to their soundness and that of the reasoning on which they are 
based. 

[3] Was, then, the bankrupt a maker? The answer to this ques- 
tion dépends on what is essential to constitute one a maker. My idea 
as to this is, perhaps, apparent from what has already been said. In 
order that one may be a maker, it is essential that he be the efficient 
cause of the coming into existence of something that did not before 
exist. Making involves causality — the production of an effect by a 
cause; the effect being the existence of a concrète thing. And the 
causing a concrète thing to exist involves the idea that it is without 
previous existence. But it does not involve the idea that no part of 
such concrète thing existed before. This is so bécause, so far, at 
least, as man is concerned, there is no such thing as a making out of 
nothing. The finite mind can hardly, if at ail, conceive of the making 
of something of which no part existed before. It can only involve 
the idea that some part thereof was without previous existence. And 
it would seem to be immaterial as to what part thereof this is true. 
If some part thereof was without previous existence, it is not the same 
thing as that which previously existed. It is à new and différent 
thing. It is distinctive in. character from that which so existed. If 
this be thought to be too rigid and thorough-going, it is' true, at least, 
that, if the part thereof which was without previous existence is such 
as to enable such thing to meet a demand which that which previously 
existed did not, it is not the same thing, but is a new and différent 
thing, is distinctive theref rom in character, and he who is the efficient 
cause of its existence is the maker thereof. Ordinarily such thing 
may hâve a distinctive use from that which previously existed, but 
not essentially so. That which previously existed may not, serve the 
use so effectually, or for some other reason may not meet the demand 
that there is for that particular thing. Ordinarily it may also hâve 
a distinctive name from that which previously existed, but not essen- 
tially so. By treatment the cucumber becomes .a pickle. Though the 
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pickîe hàs the same outward form as the cuciimber, it is distinctive 
in^ character from the former in internai structure, color, and taste. 
It has a différent name. By treatment, also, the seed of the mustard 
plant becomes a condiment. Hère the change is more radical. It is 
in matter of outward form, as well as internally and in color and 
tasté; but the old name is preserved. The condiment is still called 
mustard. Is it to be said that there is no making in this instance, be- 
cause the new is still called mustard, but there is a making in the 
other, because the new is not still called a cucumber, but a pickle? 
The fact is that in each instance there is a making. The new has 
parts which were without previous existence, and because it has them 
it meets a demand which the old does not; and it is immaterial that 
in the one instance the old name is preserved and in the other a new 
one is given. 

How, then, is it in the case in hand ? I will not compare the article 
purchased by the bankrupt with the article produced by it. Probably 
it cannot be said that there was any making in the restoration of the 
cherries which it purchased to their original condition before immer- 
sion in brine and sulphuric acid to préserve them. I will compare the 
cherries in their natural condition with the articles produced by the 
bankrupt. Is it the same thing as the natural cherry? Or is it a new 
and différent thing, a thing distinctive in character theref rom ? There 
can be no question that the first of thèse two questions must be an- 
swered in the négative, and the other in the affirmative. The color- 
ing, sweetening, cooking, and flavoring— leaving out of considération 
the stemming; and pitting — to which the natural cherries were sub- 
jected by the bankrupt rendered the article produced by it a new and 
différent thing, a thing distinct in character therefrom. It had parts 
which the natural cherry did not bave. It served a purpose which 
the natural cherries did not serve. In their natural condition the only 
purpose which they could serve was as an eatable either from the hand 
or in that best of pies, the ability to make which "in the twinkle of 
an eye" was the chief accomplishment of Charming Billie's wife. 
In their artificial condition, as they left the bankrupt's establishment, 
their chief function was as a garnish, being mainly used, according 
to counsel for the petitioning creditors, to render the American cock- 
tail "pleasant," or better, "a delight to the eyes," though not "to be 
desired to make one wise." The article produced by the bankrupt by 
reason of the existence of such parts met a demand which the natural 
cherries did not and could not meet. And as the bankrupt was the 
efficient cause of the existence of such parts, it was the maker thereof. 

On principle I do not see how it is possible to reach any other con- 
clusion. But am I free to dispose of this question in accordance with 
my view of the matter? Am I not more or less hampered by the dé- 
cisions relied on by respondents, which I hâve conceded hâve a bear- 
ing on it, absolutely or conditionally ? They are the décisions in the 
ice cream, the two coffee, the slaughterhouse, the tailoring, the shell, 
and the cork cases. The last three corne from the courts whose dé- 
cisions are controlling on me, to wit, the Kentucky Court of Appeals 
and the Suprême Court of the United States, and the ice cream and 
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the two coffee cases hâve been given standing b;y- citation by such 
courts, to wit, by the Kentucky Court of Appeals'and by the Sixth 
Circuit Court of Appeals of the United States. It is possible that 
the décisions in the two cofïee cases and the tailoring case are the 
only décisions which hâve bearing absolutely on the question whether 
the bankrupt was a maker, as in ail the other cases it is possible that 
the décision therein can be placed on another ground than that the 
producers of the articles there involved were not makers. I will as- 
sume, however, that one and ail hâve bearing absolutely , still I do noi; 
think that I am affected by them. If they go to the extent of requir- 
ing that the bankrupt be held not to be a maker, then they go to the 
extent of requiring that it be held that there is no such thing as a 
maker in any case. In so far as they hold that the producers there 
involved Vk'ere not makers, they are not sound. They cannot stand 
the test of just criticism, and, as Judge Carroll said expressly in the 
tailoring case, they should not be accepted as authorities in any other 
case. 

To a degree, at least, this case involves a larger question than 
whether the bankrupt was a maker, and hence a manufacturer, and 
its establishment a manufacturing establishment. That question is 
whether preservers and canners, who prépare fruits and vegetables 
for future use, are makers, and hence manufacturers, within the 
meaning of législation of the character hereinbefore described, if they 
hâve such other characteristics in addition to being makers as may be 
deemed essential in order that they be such. Indeed, I am not dis- 
posed to antagonize the position, which has been assumed in argu- 
ment, that the question whether the bankrupt vi^as such hangs on the 
question whether they are such. For I am clear that preservers and 
canners are makers. By their treatment of the natural fruits and 
vegetables they give them qualities or parts which enable them to meet 
a demand which the natural fruits and vegetables do not and cannot 
meet. They are the efficient cause of the coming about of the exist- 
ence of articles w'hich would otherwise not exist. The industry of 
preserving and canning has corne to be one of the great industries 
of modem times. As I write, the day's newspaper contains the fol- 
lowing article about it, to wit: 

"AN AMAZING INDUSÏRY. 
"(Leslies' Weekly) 

"An Idea of the amazing growth of tlils vital and ail-important industry 
may be had when it is told that there are now nearly 4,000 concerns in the 
country engaged in oanniiig and T>i-'«serviug, with an Invested capital of $119,- 
207.000. During the laKt year they paid over |100,000,000 for raw material, 
and their finlshed produot was .çi.57,101,000. A case of canned vegetables was 
turned ont for every three nieu, woineu, and chlldren in that tlme. Not to 
mention the fruit and flsh, four pounds of condensed mijk were put up in 
1912 for each Inhabitant of the United States. One packing house in Chicago 
daily cooked canned food sufficiéut to feed a city of 100,000 population. Think 
of it. 

"\Ve now consume 3,000,000,000 cans of food each year, the surplus crop of 
the country, which, before the art of preserving was perfected, weut to waste. 
It is so stupendous a quantity that, if the canning industry were suddehly 
destroyed, a famhie might be ereated. Certâinly it would hâve 'an efCéct on 
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the cost of living, for while that has gone up the priée on staple articles In 
canned food lias remained stationary." 

If this industry is not to be classed as manufacturing, and those who 
carry it on as manufacturers, how are it and they to be classed? An 
indication of hôw common usage classes them is to be found in the 
following article taken from the same issue of the same newspaper, 
to wit : 

"NEW CATSUP FACTORT. 
"Spécial Dispatch to the Enquirer. 

"Petersburg, Ind., April 19. — Yesterday evening the Snyder Préserve Com- 
pany, of Cincinnati, closed the contra et with the Business Men's Association 
at Mt. Carmel for the érection of a. factory there. The company agrées to> 
manufacture catsup, employ 200 men andwomen for 10 months a year, and- 
expend $40,000 on the site before any payment he uiade to them, and to ex- 
pend $;}5,000 to $40,000 for tomatoes and labor each year." 

The question as to how they are to be classed seems never to hâve 
been involved in any reported case. At any rate the research of coun- 
sel has not been able to find a case involving it. As heretofore stated, 
respondents rely on two dictums in support of their position that 
such persons are not manufacturers. One is the dried apple analogy 
referred to by Judge Blatchford in the hay case. It is questionablc 
whether the person who peels, cores, slices, and exposes to the svui 
the apples can be said to be the maker of the resulting dried âpples. 
Is not nature the real maker, and is not ail that he does simply an aid 
to nature, just as in the case of haymaking, though he renders more 
assistance than the f armer does in making hay? In the production 
of india rubber shoes, held to be manufacturing in the case of Law- 
rence V. Allen, supra, the producer thereof dips the mold in the juice 
or sap of the caoutchouc tree, resembling milk, and then holds it in 
the beat and smoke of a fire made by him. This process he repeats 
several times to produce the shoe. Hère the maker makes and manip- 
ulâtes the fire and causes it to dry the juice or sap. In drying apples 
and making hay there is no manipulation of the sun or of its beat by 
any one. But, however this may be, the production of dried apples is 
no one's principal business, so far as I am advised. It is generally 
a mère incident to housekeeping. It is only as to one whose principal 
business is that of producing dried apples that the question whether 
he is a manufacturer can arise. 

The other dictum relied on is that of Mir. Justice Brown in the 
Joseph Schlitz Brewing Company Case. But counsel misinterpret 
Judge Brown's statement on which they rely. He does not say that 
canning fruits and vegetables is not manufacturing. He is combating 
the idea that a béer bottle is an ingrédient of the béer which it incases, 
which, as we hâve seen, was essential in order to entitle the company 
to a drawback on account of the bottles. He says that the fact that 
the béer is steamed after being bottled "certainly does not couvert a 
bottle from an incasement into an ingrédient." He then likens it to 
the cases of bottling Champagne and other sparkling wines and Apol- 
linaris and other effervescing waters and of canning fruits and vege- 
tables. The bottling and canning is in ail such cases essential to the 
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préservation of the article bottled or canned. And his argument is 
that, as the incasement in ail such cases is not an ingrédient of that 
which is incased, so the bottles which incase béer are not ingrédi- 
ents of the béer which they incase. He was not thinking of the ques- 
tion whether the one who produces canned fruits and vegetables is a 
manufacturer, and hence said nothing on the subject. The inference 
from what he says in this connection is rather that he regarded that 
he was a manufacturer. His full statement is in thèse words: 

"Thus, Champagne and other spai'kling wines must be bottled whlle yet 
•efïervesoing, or they will lose the 'tang' which gives them thelr principal 
value. The same remark may be inade of ApoUinaris and other efCervescing 
waters, though not manufactured, and of certain canned fruits and vegetables, 
which are required to be incased while hot and still in the process of préserva- 
tion." 

In distinguishing ApoUinaris and other effervescing waters from 
Champagne and other sparkling wines, and possibly béer, also, he uses 
the qualifying clause "though not manufacttired," thus implying that 
they are not manufactured. But he does not so distinguish canned 
fruits and vegetables. 

Tliere is, therefore, no dictura against the position that preservers 
and canners are makers, and hence, ail other essential characteristics ex- 
isting, manufacturers. On the other hand, there are two dicta in fa- 
vor of it. In the case of Engle v. Sohn & Co., 41 Ohio St. 694, 52 
Am. Rep. 103, the Ohio slaughterhouse case, Judge Dickman said : 

"The occupation of the défendants in error was, we think, essentially that 
of manufacturers. By the use of tools, implemonts, and mechanical devices, 
by subjecting the slaughtered animais to divers processes, running, some of 
tl'iem, tlirough several niouths, by combination with varions materials and 
Ingrédients requiring skill, care, and attention, produtts were obtalued in the 
l'orni of pork, lard, and cured méats, to which may appropriatel.s' be api)]ied 
the term 'manufactured articles.' The original substance, though not de- 
stroyed, was so transformed througli art and labor that, without i)revlous 
Ivnowledge, it could not hâve beeu recognized in the new shape it assumed, 
or in the new uses to which it was applied. One \^ho produces such results 
may as correctly be designated a manufacturer as he who buys lumber, and 
planes, tongues, grooves, or otherwise dresses the same, or as he who by a 
simple process makes sheets of batting from cotton, or as he who buys fruit 
and préserves the same by eanning, ail of whora bave been held to be manufac- 
turers, and taxed as such, under the internai revenue laws of the United 
States. 9 Int. Rev. Rec. 193; 5 Int. Rev. Rec. 180; Internai Revenue Déci- 
sions, 117, Ko. 171. And as to the article of ice, to which référence bas been 
inade in argument, he is not inappropriately termed a manufacturer who 
produces artiflcial ice by the method of vaporization and expansion. The 
■dressed lumber, cotton batting, canned fruits, and artiflcial ice, though but 
slightly changea from the original niaterial, could not, we think, be properly 
classified as unmanufactured goods. Indeed, the term 'manufacturer' has 
been extended to Include evei-y ol)ject upon which art or skill can be exer- 
<'ised, so as to afford produets fabricated by the hand of man, or by the labor 
which he directs. Curtls on Pat. § 74." 

And in the case of State v. American Sugar Refîning Company, 108 
La. 603, 32 South. 965, the Louisiana sugar refining case, Judge Pro- 
vosty said: 

"Canning factories, which prépare fruits and vegetables for future us? wlth- 
out changing the identity of the raw material, are manufacturers, by the 
very term used to designate them." 
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Besides thèse two dicta, which are precisely in point, the décision 
in the case of In re Alaska American Fish Company (D. C.) 162 Fed. 
498, is not without decided bearing on the matter. There invohintary 
bankruptcy proceedings had been brought against a Washington cor- 
poration. An objection to its adjudication was made on the ground 
that it was not principally engaged in manufacturing, within the mean- 
ing of thCjBankruntcy Act of 1898.' The business of the corporatioii 
consisted of catching and preserving by sait and marketing sait water 
fish. Judge Hanford overruled the objection and said: 

"Fisll, as a commodity of merchandise, requires tlie application of a process 
for its préservation, as well as labor in packin}; tlie sauie in suitable récep- 
tacles for handling and transportation. Therefore I hold that the business 
of said corporation was a maunfacturlng business, witliin the meauing of the 
bankruptcy law, and that It is subject to be adjudicated a bankrupt." 

The case is criticised because only half a dozen lines are devoted to 
the question, no authorities are cited, and no reasoning advanced for 
the conclusion, and because the right to adjudicate the corporation a 
bankrupt might hâve been based on the ground that it was engaged in 
a trading and mercantile pursuit. It is urged, also, that inquiry bas 
elicited that the industry involved is a vast and extensive one, and the 
fish are caught, skinned, boned, and eut into pièces, so that, when 
ready for market, the canned salmon is as différent from the fish in 
its natural state as sliced bacon or other forms of dressed méat are 
from the animais from which they are taken. This ail may be truc ;, 
but, as I hâve already indicated, there is nothing in this différence from 
what is done in preserving and canning fruits and vegetables, or was 
donc by the bankrupt at its establishment, to bring about a différence 
in décision. And the support of the case is not needed to sustain the 
conclusion hère reached. 

I cannot leave this branch of the case without indicating how it 
seems to me that a case involving the question whether the producer 
of a given article is a manufacturer, within the meaning of favoring 
législation of the character heretofore indicated, should be dealt with. 
It should be accepted at the outset that in order for him to be such 
it is absolutely essential that he be a maker, or, in other words, that, 
whatever other ideas the word "manufacturer" may, in such législa- 
tion enibody, it at least embodies this idea. This idea should be disen- 
tangled from any other possible ideas which the word may embody, 
and the mind concentrated on whether the producer of the article 
there involved is a maker. This is readily done by treating the ques- 
tion as being, not whether he is a manufacturer, but whether he is a 
maker. If it be determined that he is not a maker, that is an end of 
the case. Not being a maker, he cannot be a manufacturer. If it be 
determined that he is a maker, then it should be considered what other 
ideas are embodied in the word — i. ei, bave, as it were, been imposed 
on it; and, if it be determined that other ideas are embodied in it, the 
conformity of the producer in question to each should be considered 
separately. Though the necessities of this case do not require that I 
détermine whether other ideas than that he is a maker by hand or by 
rrtachinery are embodied in, thé word, I' feel quite- sure that it is not 
so limited. By this method thir^s are lopked at singly, and this is a 

1 Act .July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418). 
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great aid to seeing them as they are. I always had a more vivid con- 
ception of what I had seen at the old one-ring circus than what it is 
possible for one to hâve of what he sees at tlie modem two-ring cir- 
cus with a platform performance between. Indeed, single-minded- 
ness is essential to seeing things as they are. But to avoid miscon- 
ception I would note that single-mindedness is not the same as a 
"single-track mind." Matthew Arnold, who represented truth as a 
"mysterious goddess," wrapped in a black robe, and said that we shall 
never see lier, except in outline, seems to hâve had such a mind in view 
when he said, further, that the only way to gain a vision of truth 
"thus even in outline" is "to try and approach" her "on one side after 
another, not to strive or cry, nor persist in pressing on any one side 
with violence and self-will," and that "he who will do nothing but 
fight impetuously towards her on his own one, favorite, particular line 
is inevitably destined to run his head into the folds of her robe." This 
suggestion which I havÊ made as to dealing with such a case may be 
an Ariadne's thread br'a mare's nest. As to which it may be is for 
others to judge. 

I must also add that one, in dealing with such a case, should be sure 
of his analogies and his epigrams. If he does not look out, they will 
lead him astray. 

[4] This brings me to the other position taken on behalf of re- 
spondents, and which seems to be mainly relied on. It is that the stat- 
ute in question bas to do, not with ail manufacturing establishments, 
but only with such as are like the two specified, to wit, rolling mill and 
foundry, and the bankrupt's establishment, assuming it to bave been 
a manufacturing establishment at ail, was not such a one. They would 
apply hère what is called the rule of ejusdem generis, or, in récogni- 
tion of its origin, Lord Tenterden's rule. It is sometimes termed a 
doctrine. It is thus stated by Lord Tenterden himself in the case of 
Sandiman v. Breach, 7 B. & C. 96: 

"Where gênerai words foUow particular ones, the rule is to construe tlieni 
as applicable to persons ejusdem generis." 

Mr. Justice Brewer, in the case of United States v. Mescall, 215 
U. S. 31, 30 Sup. Ct. 20, 54 L. Ed. 77, puts it thus 

"Wliere particular words of description are followed by geneial ternis, the 
latter will be regarded as referring to tliings of a like class with those par- 
ticularly descrlbed — ejusdem generis." 

Hère the particular words "any rolling mill, foundry," are followed 
by the gênerai term, "or other manufacturing establishment." The 
case, therefore, respondents contend, is one caUing for the application 
of this rule or doctrine. The gênerai term should be construed as if 
it Avere "or other such like manufacturing establishment," in which 
case there could be no question that it did not include ail manufactur- 
ing establishments, but only such as are like a rolling mill and foundry. 

One called on to apply this rule or doctrine should, before attempt- 
ing to do so, understand exactly the reasoning on which it is based and 
the essentials to its application, The case of Newport News, etc., Co. 
V. United States, 61 Fed. 488, 9 C. C. A. 579, where the rule or doc- 
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trine was undoubtedly correctly applied, affords a good illustration to 
bring out thèse matters. It involved the fédéral statute forbidding 
carriers of animais to confine them more than the 28 consécutive hours 
without unloading for rest, water, andfeeding, unless prevented by 
"storm or other accidentai causes." It was held that failure to un- 
load is excused only by accidentai causes, which, like storms, are un- 
avoidable, and not by an accident to a train. Judge Lurton said : 

"The meaning of the gênerai words, 'other accidentai causes,' must be as- 
certaiued by referriug to the preeedlng si^ecial words. * * « A storm Is 
Tinavoidable, in the seuse that it oaimot be prevented. 'Other accidentai 
causes' must be taken to mean 'other unavoidable accidentai causes.' " 

Literally, the words "by storm or other accidentai causes" mean 
exajctly the same thing as if the words used had been "by accidentai 
causes." In other words, each clause literally includes ail accidentai 
causes, one no more than the other. The only différence is that the 
latter expression is the simpler one of the two. To hold that the 
former includes only a storm or other unavoidable accidentai cause is 
to give it a meaning other than its literal meaning. To give it such 
meaning literally, and to express it more accurately, it should be made 
to read "by storm or other unavoidable accidentai cause," or more 
simply "by unavoidable accidentai causes." The requirement of the 
rule or doctrine, therefore, is that the words used should be given a 
meaning other than their literal meaning, a meaning which they do 
not express as accurately as they could bave been made to express. 
The idea behind the rule or doctrine, and which brought about its 
formulation, is that, if the Législature had intended to include ail ac- 
cidentai causes, it would hâve used the gênerai words, and made no 
spécification at ail. In the case of Rex v. Inhabitants of Whitmarsh, 
7 B. & C. 596, decided in the same year (1827), when Lord Tenterden 
stated his rule, where it was held that a statute providing that "no 
tradesman, artificer, workman or other person whatsoever shall do or 
exercise ahy worldly labor, business or work of their ordinary calling 
upon the Lord's clay or any part thereof (work of necessity and char- 
ity only excepted)," did not apply to a contract of hiring made with a 
farm hand upon Sunday, Bayley, J., said : 

"If the Législature had intended to embrace every description of persons 
and every species of business, it would not hâve been necessary to make an 
enumeration of several classes of persons exercislng partlcular descriptions of 
labor or business. It would hâve l)eeu sufflcieut to say that no person what- 
ever should do any work or business ou the Lord's day. If the enactnieut 
had been intended to be gênerai, thé Législature would hâve used gênerai 
words." 

Littledale said: 

"If it [Parllament] had intended that no person should do any work on a 
Sunday, it would hâve used différent language." 

In applying the rule, therefore, the interpréter, in his critical mood, 
judges the Législature by himself. He says to himself that if he had 
been writing the statute in question— e. g., the statute involved in the 
case taken as an illustration — and had intended to include ail accidentai 
causes, he would hâve said "by accidentai causes," and would not hâve 
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said "by storm and other accidentai causes." That was the simplest, 
and therefore thé logical, way to express the thought, and it should be 
assumed that the Législature would in that contingency hâve acted 
logically. 

We hâve hère an instance of what has been characterized, in con- 
nection with the subject of historical criticism, as a "methodological 
assumption." And it has been questioned whether historical critics 
are not "too prone to rest content with the assumption that the logical 
thing is right." It is thus a weakness of the rule or doctrine in ques- 
tion that it overlooks the fact that a Législature may not always ex- 
press its meaning as it should logically do. And it has this still fur- 
ther weakness that though, if it had been the. intention to include ail 
accidentai causes, the logical thing would hâve been to use the words 
"by accidentai causes" as the simpler expression, and that, therefore, 
it was illogical not to use them, on the basis that the intention was to 
include only unavoidable accidentai causes, the more accurate, and 
therefore the more logical, thing to do was to use the words "by un- 
avoidable accidentai causes," or "by storm and other unavoidable ac- 
cidentai causes," and not to use the words "by storni and other ac- 
cidentai causes." Wherever, then, the rule or doctrine is applied, a 
meaning is given to the words used by the Législature which they do 
not logically express, and that, because had it intended to express the 
other meaning, it would hâve expressed itself logically. 

So much, then, as to the reasoning on which the rule or doctrine is 
based and in criticism of it. As to what is essential to its application, 
apparently ail that is required is that "gênerai words follow particular 
oijes," or that "particular words are followed by gênerai terms." But 
something more is essential than this. The persons or objects cov- 
ered by the particular words must belong to a subordinate class of 
persons or objects within the class covered by the gênerai words, and 
they must not exhaust ail the persons or objects belonging to such sub- 
ordinate class. Two things, then, are essential : There must be a 
class within a class, and the former must not be full. That which the 
rule or doctrine does is, not to eliminate the gênerai words from the 
statute, but to restrict their meaning. And this it cannot do unless 
there is both a subordinate class within the class covered by them and 
such class is not full. A case where this position is enforced is that 
of United States v. Mescall, supra. The statute there involved pro- 
vided that : 

"If any owner. Importer, consignée, agent or other person shall make or 
attempt to make any entry of imported merchandise" by certain means spee- 
ified "such merchandise shall be forfelted, * • * and such person upon 
conviction fined," etc. 

The question was whether an employé in the customs service, who 
had made an entry of imported merchandise in the manner prohibited, 
could be fined under the statute. It was held that he could, even 
though he had no goods that could be forfeited. Mr. Justice Brewer 
stated the position taken against the right to punish him in thèse 
words : 

"The particular words of description, it is urged, are 'owner, importer, con- 
signée, agent.' The gênerai term is 'other person,' and should be read as re- 
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ferring to some oije slmilar to tliose named, whereas the défendant was not 
owner, Importer, consignée, ; or agent, or of like class with eitlier." 

And the basis of the décision was that there was no one of 'Hke class 
with either to whom the gênerai term could apply, and unless it was 
given its literal meanitig it Would be meàningless. He qûoted with ap- 
proval this language from a certain Missouri décision : 

"Wliere the particular words exlianst the class, the seneral words must be 
■construed as embraclns something outslde of that class. If the particular 
words exhaust the geueris, there is. nothing ejusdem geueris left, and in such 
case we must give the gênerai words a meanlng outslde of the class Indieated 
l)y the particular words, or we musl say that they are meàningless, and 
thereby sacrifice the gênerai to préserve the particular words. In that case 
the rule would defeat its own purpose." 

The case of United States v. Celluloïd, 82 Fed. 627_, 27 C. C. A. 231, 
relied on by respondents, can hardly stand against this décision. 

It seems to me that it is essential, also, that it should be obvions 
that there is a suboixiinate class to which the persons or objects cov- 
ered by the particular words belong, and which is not exhausted there- 
by, and, at least, that it should not hâve been unreasonable for the 
Législature to restrict the législation to such subordinate class. I do 
not know what the cases yieki on the subject, but I bave an idea that 
the rule should never be applied unless the restriction is one which it 
appears it is reasonable to make. 

The respondents contend that this case meets ail requirements. The 
subordinate class which it is claimed the Législature had in mind were 
iron manufactories, to which roUing niills and foundries belong, and 
which is not exhausted t;hereby. I hâve not been advised on the sub- 
ject of the varions iron manufactories, and hâve no spécial knowledge 
thereon myself. I bave an idea that rolling niills and foundries hâve 
to do with a manufactured product, to wit, pig iron, which is manu- 
factured f rom the ore in furnaces or smelters, and that there are other 
iron manufactories having also to do with this manufactured product, 
or with the manufactured product of the rolling mills and foundries. 
But is it reasonable to hold that the Législature could bave intended 
to limit the statute to iron manufactories? What possible reason Vv'as 
there for.making such limitation? It must, however, be accepted as 
rather singular that the Législature, if it had in mind ail manufactor- 
ies, singled out only. two kinds of iron nianufactories for spécification. 
The statute was originally enacted March 20, 1876. As originally en- 
acted it covered only "any railroad company, or an ovvner or operator 
of any rolling mill, foundry or other manufacturing establishment." 
In 1893 it was made to cover also any turnpike, canal, or other public 
improvement company, and in 1894 any mine company. On the same 
date of its original enactment the Législature provided for the compila- 
tion and publication of ''a gênerai account of the agricultural, com- 
mercial and minerai resources of the commonwealth of Kentucky" by 
the Kentucky State Bureau of Agriculture for distribution to emi- 
grants and emigrant societiep. 

Counsel for respondents make certain quotations from this docu- 
ment. .1 do not hâve it bef ore me, nor does the date of its publica- 
tion appear. Probably it was published, im 1876, before or at the time 
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of the Centennial Exposition at Philadelphia. It appears from those 
quotations that it was then thought that there were "inexhaustible 
beds of iron ores in various parts of the state," and that amongst 
other things desired to be accompHshed by the publication of this ac- 
count was the mining of those ores and the establishment of iron 
manufactories in the state. It is the contention that the législation in 
question, in so far as it related to manufacturing establishments, had 
in vievv this same end. But the législation is not législation favoring 
any manufacturing establishment, as législation exempting from tax- 
ation does. It is législation favoring the employés of the manufac- 
turing establishments to whom it relates and persons who furnish 
them materials and supplies. In the former particular it is in line 
with législation everywhere. It is rather unique in favoring persons 
who furnish materials and supplies. Why, then, should the Légis- 
lature single out the employés of and persons furnishing materials 
and supplies to iron manufacturers for so favoring, and omit to favor 
the employés of and persons furnishing material and supplies to other 
manufacturers? No conceivabie reason occurs to me for making 
such a distinction. Such a limitation is so unreasonable as to be of 
itself a considération against the application of the rule in this in- 
stance. Besides, though at the time of the original enactment of the 
statute it seems to hâve been thought that there were such beds of 
iron ores in various parts of the state which it was désirable to hâve 
mined, it has long since been ascertained that such beds as there are 
are not capable of being profitably mined. If there is now, or for 
many years has been, any iron ore mining in the state, I am not in- 
formed as to it. And since this condition of things has been definitely 
ascertained, the original statute has been twice re-enacted. It was re- 
enacted in 1893, at the long session of the Législature after the adop- 
tion of the présent Constitution of the state, and again, on February 
29, 1904, by the adoption of Carroll's 1903 Edition of the Kentucky 
Statutes. 

But there is a conclusive considération against limiting the statute 
as is claimed on behalf of the respondents it should be. The déci- 
sions so cited which apply the rule of ejusdem generis recognize that 
it should not be applied where there is something in the context against 
its application. There is something in the context of this statute 
which shows beyond question that it was the thought of the Législa- 
ture to include ail manufacturing establishments. The article con- 
taining the statute and other relevant provisions is entitled as follows : 

"Kailroads, Other Iiuprovements and Manufacturera — Liens of Employés 
and Otliers on." 

This title is not simply the work of the compiler of the Kentucky 
Statutes. It is the work of the Législature also. It became so by the 
adoption in 1904 of Carroll's 1903 Edition of Kentucky Statutes as 
above stated. In this title occurs the gênerai word "Manufacturers," 
without any hmitation whatever. It clearly indicates that it was the 
thought of the Législature to include in the following statu tory pro- 
visions ail manufacturers whatever. 

207 F.— 11 
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I have thus far considered the question as one of principle, with- 
out référence to the effect thereon of any relevant décisions. I have 
so done, because it is the contention of respondents that the question 
has not been foreclosed by any such décision, but is still an open one. 
The relevant décisions are not f ew in number. They are as follows : 
Winter v. Howell, 109 Ky. 163, 58 S. W. 591 ; Bogard v. Tyler, 119 
Ky. 637, 55 S. W. 709; Muir v. Samuels, 110 Ky. 605, 62 S. W. 481 ; 
Graham v. Magann Lumber Co., 118 Ky. 192, 80 S. W. 799, 4 Ann. 
Cas. 1026; Hall & Son v. Guthrie's Sons' Assignées (Ky.) 103 S. W. 
721 ; In re Falls City Shirt Manufacturing Company (D. C.) 98 Fed. 
592; In re Bennett, 153 Fed. 673, 82 C. C. A. 531; In re Starks-Ull- 
man Saddlery Co., 171 Fed. 834, 96 C. C. A. 506. In no ope of thèse 
cases was the manufacturing establishment in question an iron maau- 
factory. In Winter v. Howell it was an establishment where mixed 
paints and cut-offs for cisterns were made ; in Bogard v. Taylor and 
Graham v. Magann Lumber Company, a sawmill ; in Muir v. Sam- 
uels, a laundry; in Hall & Son v. Guthrie's Sons' Assignées, a flour 
mill; in Re Falls City Shirt Manufacturing Company, a shirt manu- 
f actory ; in Re Bennett, a barrel factory ; and in Re Starks-Ullman 
Saddlery Company, a horse leather factory. In the cases of Winter 
V. Howell, Bogard v. Tyler, Muir v. Samuels, and Re Starks-Ullman 
Saddlery Company the lien claimed under the statute was denied. 
But it was not denied on the ground that the establishment in ques- 
tion was not a manufacturing establishment within the meaning of the 
statute, except in Muir v. Samuels, and it was so denied there, not 
on the ground that it was not an iron manufactory, but on the ground, 
as we have seen, that a laundry is not a manufacturing establishment. 
It was assumed that the statute covered ail manufacturing establish- 
ments. In the other four cases there was no question that the estab- 
lishment was a manufacturing establishment. In each of them, ex- 
cept Bogard v. Tyler, it was assumed that the statute covered ail man- 
ufacturing establishments, and hence the particular establishment in- 
volved therein. In Bogard v. Tyler the question was expressly raised 
and determined that the statute covered a sawmill. Judge Du Relie 
said: 

"Numerous questions are made as to the pi-oper construction of tlie act of 
February 25, 1893, relied on as giving a lien in favor of the employés and 
materialmen. Thèse questions, however, in our view, need not be considered, 
except the question whether the statute applies in this case. The lien being 
statutory, ail the conditions upon which it is predicated must exist. There 
must be a manufacturing establishment; and, under the évidence in this case, 
as the sawmill was engaged in manufacturing lumber for the market, we think 
there was." 

He then stated the several contingencies on which the lien under 
the statute was to attach, and held that none of them had happened. 
It was on this ground alone that the lien was denied. In Winter v. 
Howell the lien was enforced in the lower court to a certain extent. 
Ail the Court of Appeals did was deny its enforcement to any greater 
extent. In the cases of Graham v. Magann Lumber Co., Hall & Son 
V. Guthrie's Sons' Assignées, In re Falls City Shirt Manufacturing 
Company, and In re Bennett the lien was enforced. In none of them, 
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except in that of Hall & Son v. Guthrie's Sons' Assignées, was the 
question raised as to whether the statute covered the particular man- 
ufacturing establishment therein involved. In the other three cases 
it was simply assumed that it did. In the case of Hall & Son v. Guth- 
rie's Sons' Assignées, the question was raised as to whether the stat- 
ute covered a flour mill and it was decided in the affirmative. Judge 
Nunn said : 

"The mlll of Guthrie's Sons was a matiufacturing establishment in the 
meaning of this section. In the case of Muir v. Samuels * * * this court 
determlned that a laundry was iiot a manufacturing establishment in the 
meaning of that section, for the reason that It only changed dirty lluen into 
a clean llnen. The article was a complète one before and after it was laun- 
dered. In the case of Bogard v. Tyler * * * it was held that a saw- 
mill was a manufacturing establishment, because it manufactured lumber 
from logs. The mill in this case changes wheat into flour." 

The ground upon which it is claimed that the décisions in thèse four 
cases do not foreclose the question is that it was not claimed in any 
one of them that the rule of ejusdem generis applied, and, applying it, 
the statute should be limited to iron manufactories, and hence this 
précise question was not decided. In order for a prior décision to be 
a précèdent as to any question, it is argued that it must be raised and 
decided. It is not sufficient that it was directly involved. In the case 
of Celluloïd Manufacturing Company v. Tower (C. C.) 26 Fed. 451, 
Judge Carpenter said: 

''No décision, as it seems to us, can amount to a précèdent unless made 
after full argument." 

In the case of Carroll v. Lessee of Carroll, 16 How. 275, 14 h. Ed. 
936, it was said : 

"There must hâve been an application of the judlcial mind to tlie précise 
question necessary to be determiued." 

And in the case of Boyd v. Alabama, 94 U. S. 645, 24 L. Ed. 302, 
it was held that a court was not precluded, by having enforced a 
statute, from thereafter considering its constitutionality. 

But I think that the fact that in Bogard v. Tyler the question as to 
whether a sawmill, and in Hall & Son v. Guthrie's Sons' Assignées 
the question as to whether a flour mill, was a manufacturing estab- 
lishment within the statute was expressly raised, and so determined, 
though the bearing thereon of the rule of ejusdem generis was not 
suggested or considered, makes them binding précédents in support 
of the position that the statute covers ail manufacturing establish- 
ments. I do not think that Judge Lurton, in the case of In re Starks- 
Ullman Saddlery Company, recognized the question as open and un- 
determined. Priority was there denied, because the indebtedness was 
not incurred on the manufacturing side of the bankrupt's business. 
On the contrary, it does not seem to hâve occurred to Judge Lurton 
that there was any question as to the statute not covering ail manu- 
facturing establishments. He said: 

"The statute is plain enough. The purpose is to give a lien under certain 
circumstances to persons furnishing materlals and supplies for the carrying 
on of the manufacturing business in which the debtor was engaged. * * * 
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ïhe statute was liefore us in the case styled In re Beimett, 153 Fed. 673 [82 
0. C. A. 531] ; but tlie claims tlien iuvolved were midisputably for materials 
and supplies, furiilshed for the carrying on of an uudisputable mauufacturing 
business." 

But how does it happen in ail thèse cases it never occurred to the 
lawyers or the court that the statute could hâve a limited meaning in 
this particular? It can be accounted for on two grounds : One is 
t'he use of the unlimited word "manufactures" in the title, and the 
other is the total absence of any reason for limiting a statute favoring 
employés and materialmen to iron manufactories. The latter consid- 
ération was sufficient of itself to prevent its occurring to them that 
the statute could bave such a limited meaning. It would hâve been 
unreasonable to so limit it. 

I am therefore clear, both on principle and authority, that the stat- 
ute is not limited to iron manufactories. The order of the référée is 
therefore reversed, and the cause remanded, vvith directions to give 
priority to the petitioning creditors. 



UNITED STATES v. CHICAGO, M. & ST. P. RY. CO. OF IDAHO. 
(District Court, D. Idaho, N. D. April 1, 1013.) 

1. Woods and Forests (§ 8*) — National Fobbst Keseevations — Acquisition 

or RiGiiT or Way by Haileoad — "Lands Specially Resbeved feom 
Sale." 

Lands witliin a national forest reserve are not snb.iect to appropria- 
tion by a railroad couipany for rislit of way and otlier railroad pur- 
poses, under Riglit of Way Acts Mareh 3, IST,"), c. 152, 18 Stat 4S2 (U. 
S. Comp. St. 1901, p. lûGS), wbicli I>y section 5 expressly excepts from its 
opération lands "especlally reserved froni sale." 

[Ed. Note. — For otlier cases, see Woods and Forests, Dec. Dig. § 8.*] 

2. Woods and Foeests (§ 8*)— National Foeest Keseevaiions — Haileoad 

RiGHT of Way. 

Acts Mardi 3, 1899, e. 427, S 1, 30 Stat. 1233 (U. S. Comp. St. 1901, 
p. 1584), providing that "in the form providod by existing law, the Sec- 
retary of the Interlor niay file and approve snrreys and plats of any 
right of way for a wagon road, railroad or other hlghway over and 
across any forest réservation or réservoir site when in hls judgnient the 
public interest wlll not be injuriously afCected theveby," wlia'tever may be 
the extent or nature of the riglits whleh it confers, unnnstakably co'udi- 
tions the acquisition of any right upon the cousent of the Secretary of 
the Interior. 

[Ed. Note. — For other cases, see Woods and Forests, Dec. Dig. § 8.*] 

3. Woods and Forests (§ 8*)^National Foeest Reseevations — Tempoeaby 

Witiidkawals or Land from Sale. 

Acts Mareh 3, 1891, c. 561, § 24, 26 Stat. 1103 (U. S. Comp. St. 1901, p. 
1537), autliorizlng the Président to set apart and reserve pul)lic lands as 
forest réservations, necessarily iinplies the authority, as a prelimiuary to 
such réservation, to niake temporary withdrawals from sale of lands the 
réservation of whicli is in contemplation duriug the time of thelr ex- 
amination and survey, and such withdrawals may legally be made tbrough 
the appropriate departniental oliicers. 

[Ed. Note. — For other case.s, see Woods and Forests, Dec. Dig. § S.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Public Lands (§ 92*) — Right of Way Act — Construction". 

UiKler Right of Way Act of Mardi 3, 1875, c. 152, § 5, IS Stat. 483 
(TJ. S. Comp. Wt. 1901, p. 1569), whlch excepts from tlie opération of the 
act lauds especially reserved, etc., the date upon whlch the status of the 
laud is fixed is the tiiue when the railroad company first seelîs to give 
practical effect to the grant by the dofiiiite location of its Une by the 
filing of its nmp of final location or actnal construction, and not the tiuie 
when it qualiiied itself as a grantoe by flling its articles of incorpora- 
tion. 

|_Ed. Note. — For other cases, see Public Lands, Cent. Dlg. §§ 27G-282 ; 
Dec. Dig. § 92. *J 

5. Specific Performance (§ 49*) — Costbaots Enfobceable — Acjrebments 

wiTii United States. 

Défendant railroad company surveyed its Une over a national forest 
réservation, and filed its map of definite location wltli the Secretary of 
the Interior. Pending its considération, in order to obtain permission to 
proceed wlth the construction of its road, its duly authorized attorney 
filed wlth the Department of Agriculture a paper by whlch it promised 
to enter into a stipulation, as nearly as practlcable like one relatlng to 
another réservation, to talie certain measures, etc., for the protection of 
the forests. After it had constructed its road it refused to sign the stipu- 
lation presented, and the Secretary of the Interior did not approve its 
map. Held, that the agrecnient was not without considération, and that 
the United States, having acted on it, could maintaiu a suit in equity for 
its spécifie enforcement against défendant. 

[Ed. Kote.— For other cases, see Spécifie Performance, Cent. Dig. §§ 
140-151; Dec. Dig. § 49.*] 

In Equity. Suit by the United States against the Chicago, Mil- 
waukee & St. Paul Railway Company of Idaho. Decree for com- 
plainant. 

C. H. Lingenfelter, U. S. Atty., of Boise, Idaho, and W. C. Hen- 
derson and H. H. Clarke, both of Missoula, Mont., for the United 
States. 

F. M. Dudiey, of Seattle, Wash., and H. H. Field, of Chicago, 111., 
for défendant. 

DIETRÏCH, District Judge. This is a suit in equity exhibiting a 
controversy between the United States and the Chicago, Mihvaukee & 
St. Paul Railway Company of Idaho, primarily involving the question 
of the conditions under which a railroad company may acquire a right 
of way through lands embraced in a national forest. The right of 
way hère in controversy is that claimed by the défendant through the 
Cœur d'Alêne reserve, in the northern part of Idaho. In chronolog- 
ical order, the salient facts may be stated about as follows : 

On March 21, 1905, the Commissioner of the General Land Office, 
by direction of the Secretary of the Interior, acting upon the request 
of the Secretary of Agriculture, temporarily withdrew from ail dis- 
posai, except under the minerai laws, ail of the lands which at a later 
date became the Cœur d'Alêne National Forest. In January, 1906, 
the défendant company was organized for the purpose of constructing 
a railway, which, in part, was to extend across the lands so with- 
drawn. On February 17, 1906, the articles of incorporation and proofs 
of organization of the défendant company were accepted for filing, 

•For other cases see same topic & § numbisk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and were filed by the Secretary of the Interior, and later in the same 
year, on November 16th, ainendments thereto were accepted and filed. 
During the period from June 3, to October 13, 1906, the defendant's 
line of road was surveyed and staked upon the ground. On October 
20, 1906, the route as thtis selected >/as adopted by resolution of the 
defendant's board of directors. On October 23, 1906, niaps of the 
defendant's road were filed in the local land office at Cœur d'Alêne, 
Idaho, as required by the act of March 3, 1875, and the departmental 
rules, and upon the same day thèse maps were transmitted by the reg- 
ister to the General Land Office. On November 6, 1906, the Cœur 
d'Alêne National Forest was created by proclamation of the Président. 
On January 2, 1907, in response to an inquiry, the chief law officer 
of the Forest Service wrote a letter to counsel for the défendant, ad- 
vising him of the practice in cases where applications were made for 
railroad rights of way in the national forests, frora which it appears 
that it was customary for the Secretary of the Interior to call upon 
the Secretary of Agriculture to consider right of way applications 
over lands embraced within temporary withdrawals, and it was the 
view of the department that, if the reserve was actually created be- 
fore the approval of the maps, the Secretary of Agriculture would 
hâve the right to demand from the railroad company, as a condition 
précèdent to approval, a stipulation containing certain provisions for 
the protection of the forests. It was further explained in the letter 
that the applications of the défendant had not been approved, and that 
therefore the Forestry Service would be obliged to require such a 
stipulation. On March 18, 1907, the défendant, after making certain 
additional surveys, by resolution adopted a route différent in some 
particulars from that shown upon its original maps. On March 20, 
1907, maps exhibiting the newly adopted route were filed with the 
register of the land office at Cœur d'Alêne, and forwarded to the Gen- 
eral Land Ofiice. On May 6, 1907, still another resolution was 
adopted making further changes in the route. On May 20, 1907, maps 
exhibiting this new route were filed with the register of the local land 
office, and transmitted to the General Land Office. In this connection 
it may be added that none of thèse maps bas ever been approved by 
the Secretary of Agriculture or the Secretary of the Interior. On 
June 25, 1907, the register of the local land office at Cœur d'Alêne, 
acting under instructions from the Commissioner of the General Land 
Office, returned to the railway company its maps filed on October 23, 
1906, and on March 20, 1907, with the explanation that it was under- 
stood by the department that the maps of May 10, 1907, were intended 
to supersede the two earlier filings. 

On May 10, 1907, one George R. Peck signed and filed with the 
United States Department of Agriculture, Forest Service, a writing 
which, in a measure, is the foundation of this suit, the same being as 
f ollows : 

"Chicago, Mllwaukee & St. Paul Eailway Company of Idaho — Railroad (In- 
terior). Cœur d'Alêne National Forest, Idaho. United States Depart- 
ment of Agriculture. Forest Service. 
"Whereas the Chicago, Mihvau'k«e & St. Paul RaiUvay Company of Idaho 
desires immédiate permission from the Forest Service to begin construction of 
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the company's railroad in the Cœur d'Alêne National Forest, Idaho, I hereby 
promise and agrée on behalf of the company that it will exécute and abide 
by stipulations and conditions to be prescribed by the forester in respect to 
said railroad ; such stipulations and conditions to be as nearly as practicable 
lllie those executed by the company ou January 18, 1907, In respect to its 
railroad wlthin the Helena National Forest, Montana. 

"Date May 10, 1907. [Signed] George R. Peck, 

"General Counsel for the Chicago, Milwaukee & St. Paul Eailway Company 
of Idaho." 

On the same day — that is, on May 10, 1907— the following notation 
was indorsed upon this writing by the acting forester : 

"Approved and advance permission given to construct, subject to ratifica- 
tion hereof by the company. Date May 10, 1907." 

And it is to be added that thereafter, until October, 1907, at least, 
the government officers in good faith acted upon the assumption that 
the conditions of the writing were satisfactory to the défendant com- 
pany. 

On or about July 10, 1907, the défendant commenced the construc- 
tion of that part of it road extending through the Cœur d'Alêne Na- 
tional Forest, and completed the same on or about July 31, 1909. On 
or about October 24, 1907, a form of stipulation or contract, repre- 
sented to be in accordance with the ternis of the Peck agreement, was 
by the Forestry Service presented to the défendant for exécution. 
On or about November 15, 1907, the défendant informed the forest 
supervisor that it would not sign such stipulation, but would await 
the outcome of certain negotiations which were pending at Washing- 
ton with the officers of the Interior Department and the Department 
of Agriculture; the record does not disclose what reasons were as- 
signed by the défendant for its declination to sign the proffered stip- 
ulation, but on or about December 2, 1907, Peck, acting for the de- 
fendant, personally advised the forester at Washington that he, Peck, 
was not authorized to make any différent agreement in the case of 
the Cœur d'Alêne National Forest than that which had been made for 
a right of way through the Yakima National Forest, and requested 
that the work of construction which was then being prosecuted should 
not be interrupted until the matter could be finally adjusted. Comply- 
ing with this request, proper instructions were given to the subor- 
dinate officers of the Forestry Service to let the work proceed, and 
generally it may be said that while the officers of the government and 
its employés from time to time manifested their dissatisfaction with 
the attitude and conduct of the défendant, it was permitted to pros- 
ecute the work of construction to completion without molestation. On 
October 29, 1908, the Secretary of the Interior, after having given the 
défendant a specifîed time in which to exécute the required stipula- 
tion, upon its default rejected its maps of definite location filed May 
10, 1907, and struck the same from the files, for the reason, as stated, 
that the défendant refused to exécute the required agreement for the 
protection of the forests. In the meantime, no settlement of the con- 
troversy having been reached, the plaintiff commenced this suit, on 
June 25, 1909, while construction work was still in progress. 

The bill exhibits many of the facts hereinbefore set forth, and in 
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addition thereto it is averred that tlie défendant, in violation of law, 
and without right, eut the timber growing upon the strip of land 
claimed as a right of way, and in some instances upon land adjacent 
thereto, aggregating approximately 9,000,000 feet board measure. 
And it is further averred that at the time the bill was filed the défend- 
ant had cleared , portions, and was clearing other portions, of the al- 
leged right of way, for the purpose of constructing its railroad, and 
in the process of such clearing, and construction it was destroying 
large amounts of small timber and young growth, and had thrown, 
and was throwing, and rolling, great quantities of rock, earth, grave! 
and débris in the St. Joseph river, a stream running through the Na- 
tional Forest, and by such obstructions the défendant was rendering 
the stream wholly unfit and useless for the purposes of navigation and 
logging. It is further alleged that, through lack of care and proper 
précaution, the défendant was causing tires to be started along the 
right of way, and large quantities of timber and young growth and 
seedlings were being burned. It is still further represented that, not- 
withstanding the warnings of représentatives of the Forest Service, 
the défendant was continuing to engage in such unlawful acts, and was 
threatening to continue therein, and to commit waste and trespass 
upon such forest land, and that it was the intention and purpose of the 
défendant wholly to disregard the requirements of the Secretary of 
the Interior and the Secretary of Agriculture, and to décline to exé- 
cute any agreement or stipulation, or to await the approval of its maps 
of definite location by the Secretary of the Interior. 

The prayer is that the défendant be required to exécute and file with 
the Secretary of the Interior the form of stipulation prescribed, a 
copy of which is set forth in the bill, and to refrain from obstructing 
the navigability of the St. Joseph river, and to refrain from cutting 
timber and constructing or operating its railroad until it shall hâve 
execufed such agreement or stipulation, and until its maps shall be 
approved. Or, in the alternative, that the défendant be absplutely en- 
joined from constructing or operating its railroad upon any part of 
the Cœur d'Alêne National Forest. There is the further prayer that 
damages be awarded. 

[1] While they hâve been considered, it would be wholly imprac- 
ticable to review in détail the multitude of questions embraced in the 
voluniinous and able briefs which hâve been furnished by counsel, and 
in the main therefore I shall content myself with a discussion of those 
which are thought to be controUing. The fundamental question is 
the construction or interprétation to be given to the gênerai right of 
way act of March 3, 1875 (18 Stat. 482, c. 152 [U. S. Comp. St. 1901, 
p. 1568]). The plaintiff contends that by its terms it has no ajiplica- 
tion to lands reserved as a national forest, and the défendant, main- 
taining the contrary view, takes the position that at the date of the 
Peck agreement it had acquired, or was entitled to acquire, the right 
of way in dispute without let or hindrance on the part of the Sec- 
retary of the Interior or the forestry officiais, and that therefore, even 
if it be conceded that the agreement was properly and authoritatively 
executed, it was wholly without considération, a mère nudum pactum. 
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and for that reason void and unenforceable. It is thought that the 
government's contention must be sustained. Section 1 of the act pur- 
ports to grant to qualified corporations a "right of way through the 
public lands of the United States," and by section 5 it is provided 
that it shall not apply "to any lands within the Hmits of any mihtary, 
park, or Indian réservation, or other lands specially reserved from 
sale." The phrase "public lands" is without précise technical sig- 
nification (United States v. Blendaur. 128 Fed. 910, 63 C. C. A. 636; 
United States v. Minidoka & S. W. R. Co., 190 Fed. 491, 111 C. C. A. 
323), and section 5 was doubtless added for the purpose of excluding 
the possibility that the act would be so construed as to afïect publicly 
owned lands embraced in the classes of réservations specifically named, 
or otherwise "specially reserved from sale." Clearly, if the language 
is to be given its ordinary import, lands withdrawn from entry by ex- 
ecutive proclamation, and set apart as a forest reserve, are "lands 
specially reserved from sale," and no valid reason is apparent why its 
meaning should be limited, or, by resort to a strained construction, 
we should exclude this class of réservations from its opération. In some 
of its features the "right of way act" is out of harmony, and is in- 
compatible with the gênerai object and purpose of the forestry laws. 
It is true that the public interests may, and generally will, be sub- 
served by the construction and opération of railways through national 
forests ; they make more available for use the products of the forest, 
and in case of emergency, where fires hâve been started, they may be 
of the greatest service in facilitating communication and transporta- 
tion. But upon the other. hand, unless the représentatives of the pub- 
lic interest are authorized to exercise some control over the location 
of the lines of such roads and the manner in which they shall be con- 
structed, and shall hâve the power to require précautions to be taken 
against loss by fire, always a péril incident to the use of coal-burning 
locomotive engines, the railroad may become more of a menace than 
a benefit. Moreover, if the act is applicable at ail, it must be held to 
be applicable in its entirety, and therefore if a railway company is 
entitled to appropriate as its right of way a strip of land 200 feet 
wide, upon such line as it may see fit, through a forest reserve, it may 
also take to the amount of 20 acres for station purposes, to the extent 
of one station for each 10 miles of road, and it may likewise eut from 
the lands adjacent to the right of way such timber as may be required 
for the construction of its road — ail of which rights are expressly 
conferred by the act. It is not impossible to conceive conditions where, 
if such be the absolute and unrestricted rights of the railway com- 
pany, the usefulness of a small forest reserve for the purpose for 
which it was intended may be greatly impaired, if not wholly de- 
stroyed. 

It may be added that apparently the view that forest reserves are 
not subject to the opération of the act of 1875 was entertained by Con- 
gress, for we find that during the period following the passage of the 
original forest reserve act (March 3, 1891, 26 Stat. 1103, c. 561, § 24 
[U. S. Comp. St. 1901, p. 1537]), and prior to the right of way légis- 
lation of March 3, 1899, next to be considered, several spécial acts 
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were passed for the purpose oi granting railroads a rîght of way 
across forest reserve lands. See, for example, Act of May 28, 1896, 
29 Stat. 190, c. 257; Act of June 6, 1896, 29 Stat. 253, c. 336; Act of 
May 18, 1898, 30 Stat. 418, c. 343 ; Act of February 28, 1899, 30 Stat. 
910, c. 223. 

[2] In the generar deficiency act of March 3, 1899, 30 Stat. 
1219, 1233, c. 427, § 1 (U. S. Comp. St. 1901, p. 1584), is found the 
follovving isolated paragraph : 

"That in the forin provltlêd by existlug law tlie Secrotary of tlie Interior 
iiiay flle and approve surveys and plats of aiiy l'igiit ot way for a wagon 
road, railroad, or otlier higliway over and across .'uiy forest réservation or 
réservoir site wheu lu liis judgment the public interests will not be injuri- 
ously affected thereby." 

The language of this remarkable provision is truly cryptic in its 
obscurity, and is perhaps susceptible to any one of three or more dif- 
férent constructions. In the view put forward by the government, 
the référence to "existing law" opérâtes only to adopt the forms and 
procédure prescribed by, and carries forward nothing of the vitality 
of, such laws. But apparently under such a literal reading the meas- 
ure becomes meaningless, for the mère approval of maps and surveys 
is in itself an idle and useless thing to do. The paramount and only 
important considération is the force or efïect of such approval, and 
upon that question not only is the provision entirely silent, but light 
can be drawn neither from the title of the act in which it is found 
nor from its context. Let us suppose that the "existing law" simply 
prescribed forms of procédure, and conferred no right; the provision 
in itself contains no words of grant, and upon what theory then could 
it be contended that the Secretary's approval would operate to efïect 
a grant or confer any right whatsoever? It would therefore seem 
that, to render the enactment effective for any real purpose, it be- 
comes necessary, not only to import the forms and procédure, but also 
a measure at least of the potency and effect signified thereby in the 
System from which they are borrowed. 

In another view the provision opérâtes to carry forAvard and make 
applicable to forest reserves the whole of the act of 1875. It is not 
impossible that Congress, taking cog'nizance of existing doubts touch- 
ing both the application of and the discretionary power of the Secre- 
tary of the Interior under the gênerai act, intended thus to clear up 
both doubts, by declaring it to be applicable to forest reserve lands, 
with the added restriction that in no case could a grant be effected 
without the consent of the Secretary of the Interior. The objection 
to tliis construction is that under it there are carried forward certain 
provisions of the gênerai act which, as we bave already stated, are 
thought to be out of harmony with the spirit, and incompatible with 
the purpose, of the forestry laws, a view which apparently Congress 
entertain€d, for in each of the spécial right of way acts above re- 
ferred to, passed shortly before the enactment of this orovision, while 
the gênerai act of 1875 is adopted and made applicable as a whole, 
there is expressly excepted from the privilèges conferred thereby the 
right to take timber from adjacent lands. 
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Still another view, and I am inclined to think a better one, is that 
the provision extends only to what may be strictly called the right of 
way features of the act of 1875, to the exclusion of other rights and 
privilèges thereby conferred, and that in the express adoption of the 
forms and procédure in that act prescribed, and the authorization of 
the Secretary of the Interior at his discrétion to file and approve maps 
and surveys tendered in conformity therewith, there is necessarily 
implied the intent that such approval shall operate to consummate a 
right of way grant, such as would be effected by a like approval of 
similar plats and surveys upon public unreserved lands under the 
act of 1875. There is no substantial difficulty in limiting its opération 
to the right of way feature, for in terms it purports to relate to no 
other subject or privilège. 

However at this juncture an extended discussion of thèse several 
théories is unnecessary, for the reason that in no view of its doubtful 
features can the act of 1899 be made to avail the défendant. Wheth- 
er it be construed as being substantively independent of the act of 
1875, or as adopting it in part, or as making it in ail respects applica- 
ble to forest reserves, and whatever may be the nature or extent of 
the rights which it confers, it unmistakably conditions the acquisition 
of any right upon the consent of the Secretary of the Interior, and, 
such consent having hère been withheld, it is without efficacy as a 
défense. 

[3] We now come to the considération of the important question, 
what, if an)', rights the défendant acquired in thèse lands prior to 
their réservation, and while they remained subject to the opération of 
the act of 1875. The order of the Commissioner of the General Land 
Office, temporarily withdrawing the lands from entry and sale, ante- 
dated the defendant's organization, and it follows that if the order was 
valid, there is no possible ground upon which it can be held that by 
the subséquent filing of the articles of incorporation and proofs of 
organization, and, later, maps of definite location, any right whatso- 
ever was perfected or even initiated ; and I am inclined to the view 
that the validity of the order must be sustained. In the présent in- 
quiry it is ail the time to be borne in mind that the issue hère arises, 
not between the défendant and a third person, each claiming priority 
of right to land which the government is willing to convey to the one 
showing the better right, but between the défendant and the govern- 
ment itself, and the question therefore is whether and when the de- 
fendant became vested vi'ith any interest which the government is 
bound to respect. Royal Packing Co. v. United States, 199 U. S. 579, 
26 Sup. Ct. 159, 50 L. Ed. 316; Stalker v. Oregon S. L. R. R. Co., 
225 U. S. 142, 32 Sup. Ct. 636, 56 L. Ed. 1027. 

Thèse were public lands wholly free from private claims, and sub- 
ject to the control and disposition of the plaintiff, both as proprietor 
and sovereign. By gênerai lavv^ it had established the policy of re- 
serving from entry and sale portions of its forest-bearing lands, and 
had invested the Président with the authority from time to time to 
establish réservations, and to fix and déclare the boundaries thereof. 
Intelligently to exercise this authority and to give effect to the ex- 
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pressed will of Congress, it became necessary to make preliminary 
investigations, incliiding surveys, for 'the purpose of determining 
vvhethei- or not the lands in any given locality were of such character 
that they fell within the terms of the act, and of preparing a proper 
description for their identification. Now it cannot be doiibted that 
while this preHminary work is going on the lands nnder investigation 
must be held exempt from private entry, for otherwise, tipon its be- 
coming known that the création of a forest reserve is in contempla- 
tion, the project may be greatly hampered, if not wholly frustrated, 
by the initiation, throngh private entry, of claims to valuable and 
salient portions thereof. Hence the temporary withdrawal hère was 
in aid of and incidental to the permanent réservation vvhich the Prés- 
ident was empowered to make, and it should therefore be held that 
the power to proclaim the réservation necessarily implied the authori- 
ty to déclare the withdrawal. It thus appears, and the considération 
is emphasized, that hère the withdrawal was not made merely or 
primarily to prevent private entry, but for the ultimate purpose of 
enabling the Président fully to accompîish the object of a statute to 
which it was bis duty to give practical effect ; the action was taken. 
not capriciously or arbitrarily, but "in furtherance of a public purpose 
committed by Congress to the Executive to effectuate." The follow- 
ing authorities, while not involving the précise question, upon prin- 
ciple lend support to this view : Wilcox v. Jackson, 13 Pet. 498. 10 
L. Ed. 264; Wolsey v. Chapman, 101 U. S. 755, 25 L. Ed. 915; Gri- 
sar V. McDowell, 6 Wall. 363, 18 L. Ed. 863; Wolcott v. Des Moines 
Co.. 5 Wall. 681, 18 L. Ed. 689; Hamblin v. Western Land Co., 147 
U. S. 531, 13 Sup. Ct. 3S3, 37 L. Ed. 267; Northern Pacific Rv. Co. 
V. Musser-Sauntry h-, L. & Mfg. Co., 168 U. S. 604, 18 Sup. Ct. 205, 
42 L. Ed. 596; Spencer v. McDougal, 159 U. S. 62, 15 Sup. Ct. 1026, 
40 L. Ed. 76; Bullard v. Des Moines, 122 U. S. 167, 7 Sup. Ct. 1149. 
30 L. Ed. 1123; United States v. Payne (D. C.) 8 Fed. 883; John 
M. Kane, 37 Land Dec. Dept. Int. 277; George Flerriott, 10 Land 
Dec. Dept. Int. 513; John Campbell, 6 Land Dec. Dept. Int. 317; 17 
Op. Attys. Gen. 258. The fact that the withdrawal was provisional 
and temporary in its character does not materially alter the case. 
United States v. Grand Rapids, etc., R. R. Co. (C. C.) 154 Fed. 131. 
It ripened into a permanent réservation which should be held to relate 
back to the initiatory act. 

The further point is urged that only the Président bas the authority 
to establish forest reserves, whereas hère the withdrawal appears to 
rest solely upon an order of the Commissioner of the General Land 
Office ; but the order was in accordance with the express direction* of 
the Secretary of the Interior, whose acts are in the premises to be 
deemed those of the Président. Wilcox v. Jackson, 13 Pet. 498, 10 
L. Ed. 264; Wolsey v. Chapman, 101 U. S. 755, 769 (25 L. Ed. 915). 
In the former case it was said: 

"Now, althoiigh the Immédiate agent, in requirliig this réservation was the 
Secretary of War, yet we t'eel justitied in presumiug that It was done hy the 
api)robation and direction of the Président. The Président spealis and acts 
through tlie heads of tlie several departnients in relation to subjects wliicli 
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appertain to their respective duties. » * * Hence, we eonsider the act 
of the War Department, in requiriiig tliis réservation to be made, as being in 
légal contemplation the act of the Président." 

In the latter case, in response to the objection that a proclamation 
by the Président is a prerequisite, and that a mère order of a départ- 
mental officer is not tlie équivalent thereof , the court said : 

"A proclamation by the Président, reserving lands from sale, is liis officiai 
public announcement of an order to that effect. No particular form of such 
an announcement Is neeessary. It is sufficient If it has such publicity as ae- 
complislies the end to be attained. If the Président himself had signed the 
order in this case, and sent it to the registers and receivers who were to act 
under It, as notice to them of what they were to do in respect to the sales of 
the public lands, we cannot doubt that the lands would hâve been reserved 
by proclamation within the mes^ning of the statute. Such belng the case, it 
foUows necessarily from the décision in Wilcox y. Jaclison that such an or- 
der sent out from the appropriate executive department in the regulâr course 
of business, is thé légal équivalent of the President's own order to the same 
effect. It was therefore, as we thinlc, such a proclamation by the Président, 
reserving the lands from sale, as was contemplated by the act." 

But if we assume that the preliminary withdrawal was unauthorized 
by law, and therefore ineffectuai for any purpose, what, if any, rights 
did the défendant hâve at the time of the exécution of the Peck agree- 
ment? In that view the lands remained public and unreserved until 
November 6, 1906, the date of the President's proclamation. Prior to 
this time, namely, upon February 17, 1906, the defendant's articles of 
incorporation and proofs of organization were accepted and filed by 
the Secretary of the Interior; it is thought to'be unimportant that 
amendments thereto were made subséquent to the proclamation. De- 
fendant's first map was filed bef ore, and the other two after, the date 
of the proclamation. I am inclined to the view that the first and sec- 
ond filings must be disregarded, and that Mav 22, 1907, the date of 
the last one, is to be taken as the date of the filing of defendant's map 
of definite location, under the act of 1875. Both the second and third 
maps purport to be, not amendments to the first map, but amended 
maps, and the routes exhibited are far from being substantially iden- 
tical. Indeed the lines shown upon the first and last are distinct for 
the larger part of the distance across the réservation, and for long 
stretches the two routes are separated by many miles of intervening 
territory. Upon receipt of the last map the other two were returned 
to the défendant, with the explanation that it was understood that 
they were superseded by the last one, and, so far as the record shows, 
no objection vi'as at the time raised, and apparently the défendant ac- 
quiesced in this view of the case. But for practical purposes it is 
quite immaterial whether we eonsider only one or ail three of the 
maps. Surely, in view of the wide divergence of the several routes, 
it cannot be held that the last filing relates back to the first. And 
hence, if the question of whether the filing was before or after the 
réservation was established by proclamation is of controlling impor- 
tance in determining the riehts of the défendant, so much of the route 
finally adopted and actually used in the construction of the road is 
covered only by the later filings, that if , as to this portion, it is without 
légal right, and if therefore, as to such portion, it may be required 
either to remove its track or submit to conditions and terms to be im- 
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posed by the Secretary of the Interior, it would be without effective; 
défense to the relief prayed for, even were it to be held that its right 
to the other portion— that covered by the earliest fihng — is well f ound- 
ed in law. Upon that assumption, the Peck agreement could net be 
held to hâve been without considération ; or, if such agreement may 
be wholly disregarded, the Secretary of the Interior could impose, as 
a condition to the approval of the def endant's last fîHng, tenus sub- 
stantially as now demanded. 

[4] Assuming then that def endant's articles of incorporation and 
proofs of organization are to be deemed to hâve been accepted and 
filed bef ore, and its map of definite location after, the création of the 
reserve, did it acquire a right of way under the act of 1875 ? Rely- 
ing upon a rule of law enunciated notably in the case of Railroad Co. 
V. Baldwin, 103 U. S. 426, 26 L. Ed. 578, the défendant argues that 
the act is a grant in praesenti, although upon its face uncertain both 
as to the grantee and as to the lands affected by the grant ; that upon 
the filing by the défendant, and the acceptance thereof by the Secre- 
tary of the Interior, of its articles of incorporation and proofs of 
organization, the grantee became identified, and thereafter the défend- 
ant was to be regarded as having the same status under the act that 
it would hâve had if it had been specifically named as a grantee therein, 
and therefore it at once became vested with a right of way across the 
public lands in Idaho within the gênerai boundaries designated in its 
articles of incorporation ; and that while at that date the grant was a 
floating one, and had still to be defined either by the filing of a map 
of definite location or by the actual construction of the road, it con- 
stituted a vested right of which the défendant could not be divested 
by any subséquent change in the status of lands which were at that 
date public and unreserved. In other words, the contention is that 
the defendant's rights are precisely the same as they would bave been 
if, upon February 17, 1906, while the lands in question were public and 
unreserved, Congress had passed an act naming it as grantee, and 
presently granting to it a right of way 200 feet wide through such 
lands, and that therefore any subséquent disposition of the lands was 
necessarily subject to such right of way — as was held in the Baldwin 
Case. If section 1 were the whole of the act, the correctness of this 
position could not well be controverted, but by other provisions the 
grant is brought into doser analogy to the "land-grant" feature than 
the "right of way" feature of the act considered in the Baldwin Case, 
and while, therefore, as was there said concerning the land grant, the 
words used in the first section import an immédiate transfer of inter- 
est, so that when the route is definitely fixed the title attaches as of 
the date the railroad corporation becomes a qualified grantee, the 
grant dôes not operate to affect lands which in the meantime bave, by 
change of status, ceased to be public, or bave falien into one of the 
excepted classes enumerated in section 5. The language of this sec- 
tion is : 

"That tUs act shall not apply to * • • any land specially reserved 
froui sale." 
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And it is thought that the date' as of which the status or character 
of the land is in ail cases to control is the time when the railroad com- 
pâny first seeks to give practical effect to the grant by the definite lo- 
cation of its Une of road, whether that be by the filing of the statutory 
map or by actual construction upon the ground. The view finds sup- 
port in the following cases : Spokane, etc., R. R. Co. v. Ziegler, 61 
Fed. 392, 9 C. C. A. 548, affirmed 167 U. S. 65, 17 Sup. Ct. 728, 42 
L. Ed. 79; United States v. Minidoka, etc., R. R. Co., 190 Fed. 491, 
111 C. C. A. 323; Minneapolis, etc., R. Co. v. Doughty, 208 U. S. 
251, 28 Sup. Ct. 291, 52 L. Ed. 474; Stalker v. Oregon Short Line R. 
R. Co., 225 U. S. 142, 32 Sup. Ct. 636, 56 E. Ed. 1027— and it is not 
in conflict with Jamestown, etc., R. R. Co. v. Jones, 177 U. S. 125, 
20 Sup. Ct. 568, 44 L. Ed. 698, considered in the light of thèse more 
récent décisions. It must be borne in mind that the act is without 
limit as to either time or place, and in our effort to discover the légis- 
lative intent some regard must be had for the possible resvdts in prac- 
tice of the adoption of any given theory. For instance, it is provided 
that any section of a railroad must be completed within five years after 
the location of the route thereof, and forfeiture of rights is imposed 
as a penalty for default ; but there is no limit of time for either com- 
mencing or cornpleting construction, f rom the date of the filing of the 
articles of incorporation and due proofs of organization, and there- 
fore, if the theory for which the défendant contends is to prevail, it 
will follow as of course that any "promoting" company may, at a nom- 
inal expense, be organized, and, by filing with the Secretary of the In- 
terior the requisite papers, it can pre-empt a "floating" right of way, 
or, for that matter, any number of them, and hold them an indefinite 
length of time for spéculative purposes. Not for light reasons should 
it be held that Congress intended that private persons who désire to 
purchase and improve portions of the public lands, and the govern- 
ment itself in the exécution of its plans for the conservation of its 
natural resources, should be compelled to proceed with the conscious- 
ness that at any moment they may be dispossessed of the most cher- 
ished part of their belongings by the definite location of one or more 
of such "floating" grants. 

The following often-quoted passage from the opinion in Noble v 
Union River L. R. Co., 147 U. S. 165, 176, 13 Sup. Ct. 271, 274 (37 
L. Ed. 123), is set forth in defendant's brief, and rehed upon as es- 
tablishing a rule in support of its view : 

"The language of that section (section 1) Is 'that the right of way through 
the public lands of the United States is hereby granted to any railroad Com- 
pany duly organized under the laws of any state or territory,'" etc. Tlle uni- 
form rule of this court has heen that such an act was a grant in priBseuti of 
lands to be thereafter identified. Eailway v. Alling, 99 U. S. 463 [25 L. Ed. 
4381. The railroad company becanie at once vested with the right of prop- 
erty in thèse lands, of whleh they can only be deprived by a proceeding taken 
directly for that purpose." 

But the only question vi'hich the court was there considering was 
whether or not the Secretary of the Interior could vacate the ap- 
proval by his predecessor of the railroad company's map of definite 
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location, and thus nullify the grant. Moreover, the immédiate con- 
text of the passage quoted is as follows : 

"The lands over wliicli the riglit of way was srantpd were public lands sub- 
ject to the opération ot the statute, and the qneytion whether the plalntitt' was 
entitled t,Q the beneflt of the grant was oue wiiich it was compétent for the 
Secretary of the Interior to décide, and tchcn dccUUd, and his approvul tcus 
notcd îipon the plat», the first section of tlic act vcutcd the right of icay in 
the railroad eompany." 

It thus appears that the phrase "became at once vested" was used 
by the court in relation to the time, not vvhen the railroad eompany 
filed its articles of incorporation and due proofs of organization, but 
when the Secretary of the Interior approved the maps of definite lo- 
cation and such approval was noted upon the plats. 

If the foregoing views are correct, the défendant acquired no rights 
under the act of 1875 ; and it being plain that under the act of March 
3, 1899, a grant is conditioned upon the précèdent approval of the 
Secretary of the Interior, which the défendant bas failed to obtain, the 
conclusion follows that it is without any right other than such as it 
may hâve obtained by reason of its exécution, and the government's 
approval and acceptance, of the Peck agreement. 

[5] And this brings us to a considération of the question whether, 
under the circumstances, the plaintifï may be granted any relief in a 
suit in equity. Primarily the prayer is for the spécifie performance of 
the Peck agreement, to which relief the défendant interposes several 
objections. It is first said that equity will not enforce an agreement 
to make an agreement; but this rule is not without important excep- 
tions, notably in cases where the agreement is for the exécution of 
formai contracts of security, or contracts of insurance and indemnity, 
or contracts affecting the title to, or possession of, lands. 36 Cyc. 567. 

It is next contended that when he signed the agreement Peck was 
laboring under a mistake as to the relative dates of the order of with- 
drawal and the President's proclamation upon the one hand, and the 
defendant's filings upon the other. Assuming, without deciding, that 
such an extraordinary mistake was made, it should not be held to de- 
feat the plaintift's prayer. In the first place, it related to a condition 
upon which, as we bave already seen, the légal rights of the parties in 
no wise depended, and the defendant's claim to a right of way was 
quite as much without légal validity in one view of the facts as in the 
other. But aside from that considération, the dates should hâve been 
known by the défendant, if not as a matter of law, then by reasonable 
diligence as a matter of fact. They were of public record at the very 
place where the agreement was executed, and could hâve been ascer- 
tained upon the most casual examination. If the défendant through 
its own neglect failed to inform itself, it cannot now successfully in- 
terpose its ignorance as a reason why it should not discharge the ob- 
ligations of an agreement the benefit of which it bas taken, and surely 
not without returning the considération which it has received. The 
obligations of the agreement are not harsh or unconscionable, but are 
only such as the Secretary had the légal right to impose, and such as 
the défendant was bound to assume as a condition of its securing a 
right of way, and which, with a knowledge of ail the facts, it doubt- 
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less would hâve assumed in order to avoid delay in the prosecution of 
the construction of its road. 

Uncertainty of the agreement is also urged as a ground for denying- 
spécifie performance, but it is not thought that any serious difïiculty 
is encountered under this head. 

The défense that equity will decHne to decree the spécifie perform- 
ance of a continuons duty is without merit, for the decree hère may, 
with propriety, go only to the extent of compelling the défendant to 
exécute the required stipulation ; reUef for any subséquent violations 
or threatened violations of such stipulation is a matter for future con- 
sidération. 

Finally, it is contended that the agreement is lacking in mutuality. 
In so far as there is any substance to the point, it is based upon the 
limited capacity of the government officers to enter into binding con- 
tracts, and upon the exemption of the sovereign from the compulsion 
of judicial process. It cannot be successfully urged that the agree- 
ment was not fuUy executed by the défendant. Peck was delegated to 
represent it in the negotiations for the desired right of way, and he 
acted within the scope of his authority. The notation made by the 
acting forester, to the eflfect that acceptance was "subject to ratifica- 
tion" by the company, was for the benefit of the plaintiff, and could be 
waived by it. But ratification is to be presumed from the subséquent 
conduct of the défendant, in that it failed to repudiate the known act 
of its agent within a reasonable length of time, and it accepted, during 
a perioQ of many months at least, the benefit and protection of the 
agreement. 

It is true that a claim is made that the company was not advised 
of the Peck agreement until some time in October, 1907, but while 
certain oïficers of the company may hâve remained in ignorance, un- 
der the circumstances of the case as shown by the record it is wholly 
incredible that Peck failed to report the resul'ts of his mission to any 
one, and that no curiosity was aroused as to how it came about that 
the known opposition of the f orestry officiais to the occupation by the 
défendant of a right of way suddenly ceased. Moreover, there 
never was any express or clear répudiation of the Peck agreement, 
and we find that as late as December, 1907, while declining at that time 
to sign a form of stipulation tendered by the government officers, the 
défendant, instead of electing to stand solely upon its alleged légal 
rights, requested as a favor that the matter be left open for further 
negotiations, and that in the meantime it be permitted without in- 
terruption to prosecute its construction work, with the implied under- 
standing, as must be inferred, that it would make proper adjustment. 
If Peck was without authority, or if the défendant was unwilling to 
be bound by the agreement, why did it not promptly and openly repu- 
diate it, instead of thus temporizing until it had in its possession every 
advantage which the agreement was intended to secure? Càn it for 
a moment be supposed that the government would hâve stayed its 
hand, if the defendant's représentatives had at that time intimated 
that, even though it should ultimately be concluded that under the 
law it had no right upon the réservation without the consent of the 
207 F.— 12 
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Secretary of the Interior, it wou'ld refuse to abide by the Peck agree- 
ment, and that, as it is now doing, it would put forward, as a défense 
to any relief which might be souglit, the very possession which it was 
asking as a favor to be permitted to take and hold without molesta- 
tion? The only proper construction that can be put upon what then 
occurred is that both parties understood that the agreement would 
control, unless they should be able to reach some other arrangement 
mutually satisfactory. 

It is undoubtedly a gênerai rule that the spécifie performance of a 
contract will not be decreed against one party unless it is capable of 
being enforced against the other (Marble Co. v. Ripley, 10 Wall. 339, 
359, 19 L. Ed. 955; Pantages v. Grauman, 191 Fed. 318, 323, 112 
C. C. A. 61), but the rule is subject to numerous exceptions. Indeed, 
in the last édition of Pomeroy on Equity Jurisprudence (Equitable 
Remédies), vol. vi, § 769, the learned author says : 

"The fréquent statement of the rule of mutuality — 'that the contract, to be 
speciflcally enforced, must as a gênerai rule be uiutual, that is to say, such, 
that It miglit, at the time it was entered into, hâve been enforced by either 
of the parties against the other' — is open to so many exceptions that it is of 
little value as a rule." 

Thereupon the author states what he conceives to be the extent of 
the modem rule, as follows : 

"If at the time of the filing of the Mil in equity, the contract being yet 
executory on both sides, the défendant, himself free from fraud or other Per- 
sonal bar, could not hâve the remedy of spécifie performance against the 
plaintiff," then the contract is lacliiug in mutuality. 

But hère it appears that the government has substantially performed 
its part of the agreement, and, having voluntarily submitted itself to 
the jurisdiction of the court, it or its authorized officers can be re- 
quired to file and formally approve the defendant's maps as a condi- 
tion to the delivery of the executed stipulation, for which it prays. 

"ïhe rule (of mutuality) governs only such contracts as are executory; for 
when the party who is not bound has performed lus part under the contract, 
even though not legally bound to such performance, the plea of want of mutu- 
ality cannot be made." 22 Am. & Eng. Eue. of Law, 1020. 

"If plaintiff has performed his unenforceable promise, the fact that before 
such promise tliere was a laCk of mutuality in the remedy is no défense." 
36 Cye. 631. 

In Mississippi Glass Co. v. Franzen (C. C. A. 9th Gir.) 143 Fed. 501, 
74 C. G. A. 135, 6 Ann. Cas. 707, it was said : 

"The doctrine of nouenforceability in equity of a contract for lack of mu- 
tuality has no application to an executed contract. Green v. Eichards, 23 
N. J. Eq. 32, 35; Hulse v. Bonsack Machine Co., supra (65. Fed. 864, 13 C. 
C. A. 180); Grove v. Hodge, 55 Pa. 504, 516. In the last-cited case the court, 
speaking by Judge Strong, said : 'Want of mutuality is no défense to either 
party, escept in cases of executory contracts. It has no applieability to an 
executed bargain. There are many where the obligation is ail upon one party. 
As to one the obligation was fulfiUed, the contract was executed, when it 
Wjas made. As to the other party, it remairied execvitory. A, considération 
may be either somethlng done, or something to be doue, or a promise itself. 
When It is somethlng already done. it Is Idie to talk of want of mutuality. 
That is to be considered only when the obligations of both parties are future.' " 
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See, also, Louisville, etc., R. Co. v. Flanagan, 113 Ind. 488, 14 N. 
E. 370, 3 Am. St. Rep. 674. 

In conclusion, upon this branch of the case, it should be added that 
in the absence of insurmountable obstacles this form of relief should 
be adopted, for in the alternative the défendant must submit either 
to process of ejectment or an injunctive order restraining it from 
maintaining or operating its railway within the boundaries of the 
forest reserve. Putting aside ail considération of the conséquences to 
the défendant itself, only for the most cogent reasons should the court 
resort to either of thèse courses, fraught, as of necessity it would be, 
not only with great inconvenience to the public, but with irréparable 
loss to private persons who hâve valuable property rights, growîng 
out of the construction, and dépendent upon the maintenance and opér- 
ation, of the road. No such imperative reasons appear, and the de- 
fendant will therefore be required specifically to perform its agree- 
ment. Price v. Mayor, etc., of Penzance, 4 Hare, 506; Fry on 
Spécifie Performance, § 83; Lane v. Pac, etc., R. R. Co., 8 Idaho, 
230, 67 Pac. 656. 

Two other branches of the case remain for disposition, but they 
are incidental, and I bave decided to postpone their considération to a 
later date. The one is the précise form of the stipulation which the de- 
fendant shall be required to sign, and the other is the amount of dam- 
ages, if any, which shall be awarded. There is in the record a form of 
stipulation which the plaintiff desires to bave signed, but apparently 
in material respects it differs from the Helena stipulation, to which 
référence is made in the Peck agreement, and which it is thought 
must control the stipulation hère. In the briefs little attention is 
given to this feature of the case, and it bas occurred to me that in view 
of the conclusion hère that the défendant will be required to exécute 
a stipulation, counsel can agrée upon the form thereof . On the part of 
the plaintiff it must be borne in mind that it bas corne into court seek- 
ing the enforcement of a spécifie agreement, and it follows that it 
must submit to being bound thereby. As a suitor its status is sub- 
stantially that of a private litigant. United States v. Détroit Lum- 
ber Co., 200 U. S. 321, 339, 26 Sup. Ct. 282, 50 L. Ed. 499; Moun- 
tain Copper Co. v. United States, 142 Fed. 625, 73 C. C. A. 621 ; 
United States v. Grand Rapids, etc., R. R. Co. (C. C.) 154 Fed. 131, 
136. It may be that the Secretary of the Interior would hâve had the 
right to impose upon the défendant ail of the conditions specified in 
the form which has been furnished, but the question hère is not what 
might bave been required, but what was required, and the only obliga- 
tion imposed upon the défendant was that it should exécute a stipula- 
tion "as nearly as practicable" like the one of January 18, 1907, relat- 
ing to the Helena national forest ; and hence that stipulation must hère 
be the guide. At least in so far as the record informs us, there is no 
question of the "practicability" of charging the défendant at the same 
rate for tiiïiber used by it upon this forest, as was charged in the case 
of the Helena forest, but in the form hère furnished a higher rate 
is specified. I also note a différence in the width of the space to be 
cleared outside of the right of way. It is possible, however, that this 
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provision is not onerous to the défendant, and it makes no objection. 
theretQ. The forni also contains some entirely new provisions. If 
counsel cannot agrée, each side is invited to furnish a draft as nearly 
lil<e the Helena stipulation as is deemed to be "practicable," with a 
brief summary of the reasons why in any particular respect there 
shb^ild be any déviation. 

Inasmuch as the question of damages may, under some contingen- 
cies, be dépendent upon the contents of the stipulation vv^hich shall 
finajly be required, and upon the attitude of the parties relative there- 
to, it will be passed for the présent. 

The parties may hâve 20 days in which either to agrée upon the 
form of stipulation or to. furnish drafts embodying their respective 
views, as a;bove suggested. 



In re WAKBFIELD. 
(District Court, N. D. New Yorlc. August 13, 1913.) 

1. Bankbuptcy (§ 408*) — Disciiakqe — Geounds foe Refusai. — ConcealMekt 

or Peoperty. 

Under Banljr. Act July 1, 1.S98. e. 541, § 14b (4) added by Act Feb. 5, 
1903, c. 487, § 4, 32 Stat. 797 (U. S. Comp. St. Snpp. 1911, p. 1496), pro- 
vlding that if, subséquent to tlie flrst day of tlie four montlis immediately 
precedlng the flliug of a pétition, tlie banlîrupt has transferred, reiuoved, 
destroyed, or concealed any of liis property witli intént to defraud cred- 
itors, the judge shall deny discharge, If deeds executed by the bankrupt 
more than four nionths prior to the filing of the pétition were not ahso- 
lute, but a secret trust exlsted, or they were niortgages, then the bankrupt, 
by falling to disclose the facts in bis schedules or examinatlou, would be 
gullty of a fraudulent concealuient under the act; but thè burden is on 
the objecting credltor to establish this fact by clear proof, not susi)icion. 

[Ed. Note.^For other cases, seé Bankruptcy, Cent. Dig. §§ 732-730, 
759, 762, 763; Dec. Dig. § 408.*] 

2. Bankruptcy (§ 407*) — Disciiarge — Geounds foe Befusal — Fbaudulext 

co.nvbyasce. 

Under Bankr. Act July 1, 1808, c. 541. | 14b (1), 30 Stat. 550 (U. 
S. Gomp. St. 1901, p. 3427), and section 14b (4), as added by Act Feb. 
5, 1903, c. 487, § 4, 32 Stat. 797 (U. S. Comp. St. Supp. 1911, p. 1490), pro- 
vlding that if, subséquent to the flrst day of the four months Immediately 
preceding the filing of a pétition, the bankrupt has transferred, renioved, 
destroyed, or concealed any of his propert,y with intent to defraud cred- 
itors, the discharge shall be denied, though conveyances of property by 
the bankrupt were made with intent to defraud credltors, even in the hope 
or expectation of some tinie getting it hack, but with no agreement to 
thls effect, if the.y were made four months prior to the filing of a pé- 
tition, it is no ground for refusing the discharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*] 

3. Banksuptoy (§ 414*) — Discharge — Speoificatioxs of Objection — Fraud- 

ulent CONVEYANCE — SUFFICIENCY OF EVIDENCE. 

Evidence on a liearing of objections to a discharge of a bankrupt, be 
cause of a fraudulent concealuient of property, hcld to show that convey- 
ances made by the bankrupt more than four months prior to the filing of 
the pétition in bankruptcy were believed by liini to hâve conveyed his 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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wliole tltle and interest in the property, and tlierefore insufflcient to 
show that lie knowlngly concealed tlie property in his schedule. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 720-722; 
Dec. Dig. i 414.*] 

4. Bankruptcy (§ 413*) — Discitakge— Objections to Specificatio:?^ of Ob- 

jection — Time fob Filing. 

Under ttie court rule that, when no demurrer or motion attacliing their 
Bufflciency is interposed to spécifications of objection to a discharge uii- 
til the hearing, or référence to tlie niaster, they will be deemed sufficient 
to présent every question fairly snggested, where tlie spécifications al- 
leged that a conveyanee by the bankrupt wàs fraudulent, that hé retained 
possession of the property af ter tlie conveyanee, and recel ved the rents, 
and that he had not reported the property in his schedules, fairly raised 
the question of a fraudulent concealment. In the absence of any demur- 
rer or motion as to their sufflciency. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 712-718, 725, 
727 ; Dec. Dig. § 413.*] 

5. BANKRrPTCY (§ 421*) — ClAIMS FEOVABLE — JUDGMENT OF NEGLIGENCE. 

A judginent for damages for négligence, but not for willful and ma- 
llcious injuries to person, is dischargeable in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy. Cent. Dig. |§ 772-774, 776, 
777, 779-781, 783-786, 788-790; Dec. Dig. § 421.*] 

In Bankruptcy. In the matter of Ernest D. Wakefield. On appli- 
cation for discharge; objections having been filed by Lewis H. Bram- 
er, a créditer. Discharge allowed. 

Hancock & Hogan, of Syracuse, N. Y., for bankrupt. 
William Kennedy, of Syracuse, N. Y., for objectîng créditer. 

RAY, District Judge. The only objection to a discharge requiring 
attention is that subséquent to the first day of the four months imme- 
diately preceding the filing of his pétition in bankruptcy the said 
Ernest D. Wakefield transferred, or concealed, or permitted to be 
concealed, certain of his property, real estate, with intent to hinder, 
delay, or def raud his creditors, or that while a bankrupt he concealed 
from his trustée such real property, which, it is alieged, belonged to 
his estate in bankruptcy. See sections 14 and 29 of the act entitled 
"An act to create a uniform system of bankruptcy in the United 
States and territories," approved July 1, 1898, as amended. 

Ernest D. Wakefield, the bankrupt, filed his voluntary pétition on 
the 13th day of July, 1907, and on the 16th day of July, 1907, he was 
adjudicated a bankrupt accordingly. On the 17th day of August, 
1907, he filed his pétition for a discharge, and the order to show cause 
was returnable September 17, 1907. Objections were filed by Lewis 
H. Bramer, a judgment creditor, and the évidence has been taken and 
the case submitted. 

April 15, 1905, Bramer obtained a judgment against Wakefield and 
others for the sum of $20,146 damages and costs, no part of which 
has been paid. This action was commenced September 24, 1903, but 
was not tried until April, 1905. It is a debt or claim released by a 
discharge in bankruptcy. 

•For other cases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Ren'r Indexes 
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November 21, 1901, Herriet V. Noble deeded to Ernest D. Wake- 
field and May F. Wakefùeld, bis wife, their beirs and assigns, the 
premises at 512 Geddes s.treet, Syracuse, N. Y., and the deed was duly 
recorded November 22, 1901. The considération was $1,800, consisting 
of the assumption of a mortgage thereon of $1,300 and $500 paid, 
by cash $100 and two notes of $200 each, payable one and tvvo years 
from date, respectively. Tbereiafter Mrs. Wakefîeld, the wife, was ill 
and taken to the home of her father, James A. Bell, wbere she re- 
mained for some 16 weeks. Mr. Bell testified that he charged Wake- 
field for board, care, etc., of himself and wife, and rendered a claim 
of $250 therefor, which was not paid at that time. When the first 
note became due, Wakefîeld was unable to pay same, and Mr. Bell 
paid same, with interest on both notes — in ail, $224. The total in- 
' debtedness, if itexisted at ail, was $492, including interest. By war- 
ranty deed, dated January 1, 1903, but acknowledged September 4, 
1903, Ernest D. Wakefîeld conveyed to said James A. Bell by war- 
rantydeed as follows: 

"Oiie-lialf (%) that tract and parce! of lanrl," etc., being the premises at 
512 Geddes street and deserlbed In such deed "with the appurtenances, and 
my one-half (%) the estate, title, and interest therein of the said property of 
the first part." 

Thén follow the usual covenants of warranty, etc. This deed was 
recorded September 4, 1903, having been held by Bell in the mean- 
time. April 14, 1905, and some two years and three months prior to 
July 13, 1907, when the pétition in JDankruptcy was fîled, Wakefîeld 
executed, acknowledged, and delivered to said James A. Bell a quit- 
claim deed of ail bis title and interest in said lands and premises, on 
the theory the premises were held by Wakefîeld and wife as tenants 
by the entirety ; and it is also claimed that this was done to insure the 
passing of the title absolute to Bell on the considération referred to. 
This deed was recorded on the 15th day of April, 1905. December 4, 
1908, said James A. Bell and wife deeded the said premises to May 

F. Wakefîeld, and this deed was recorded February 27, 1909. 

[1] If thèse deeds to Bell were mortgages merely, and so intended 
and understood, or if there was any secret agreement and understand- 
ing by which Ernest D. Wakefîeld retained or was to bave the real 
ownership and title and eventually a deed, and he retained any pos- 
session, and control of the premises, then he had an interest as owner 
in the said premises, and his interest therein was property belonging 
to him and to his estate in bankruptcy, the title of which passed to 
his trustée in bankruptcy; and if this was true, and Wakefîeld knew 
it, then he intentionally concealed while a bankrupt some of his prop- 
erty belonging to his estate in bankruptcy from his trustée, as he did 
not disclose the facts known to him on his examination or in his sched- 
ules. In re Dauchy (D. C.) 10 Am. Bankr. Rep. 527, 122 Fed. 688, and 
cases there cited, affirmed by C. C. A., Second Circuit, 130 Fed. 532, 
65 C. e. A. 78; Hudson v. Mercantile Nat. Bank, 119 Fed. 346, 56 C. 

G. A. 250* 9 Am. Bankr.„Rep. 432; Matter of Borg (D. C.) 184 Fed. 
640, 25 Am. Bankr. Rep. 189; In re Breiner (D. C.) 129 Fed. 155, 11 
Am. Bankr. Rep. 684; In re Bemis (D. C.) 104 Fed. 672, 5 Am. 
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Bankr. Rep. 36; In re Welch (D. C.) 100 Fed. 65, 3 Am. Bankr. Rep. 
93; Collier on Bankruptcy {9th Ed.) 338. But the proof must be 
clear and convincing. In the Circuit Court of Appeals, Second Cir- 
cuit, In re Dauchy, 130 Fed., supra, the court said: 

"In order to establish a f raudulent concealment, It must appear that the 
property eoneealed beloiigs to the liankrupt's estate. It must be shown that 
the trausfer was nierely a teiuporary expefllent to place the property beyoïid 
the reach of the trustée, the tltle to be resumed by the bankrupt as soon as 
prudence will permit. In other words, it must be proved that a secret trust 
exists in her favor, and that her sou is under agreement, expressed or Im- 
I>lied, to reconvey the property to her when the danger of attacli by the cred- 
itors has passed. Were we permitted to indulge in spéculation and guesswork, 
and to sulistitute suspicion for proof, it would not be difflcult to sustain the 
creditors' contention ; but the burden Is upon them to establish by clear and 
convincing évidence that the bankrupt has been guilty of the offenses alleged." 

In Collier on Bankruptcy (9th Ed.) 331, 332, it is said: 

"The ordinary rules of évidence ccntrol. Proof must be strict and convinc- 
ing, but not necessarlly to the liniit required in proving a crime. Evidence 
will be conflned to the spécifications. The burden of proof is upon the op- 
posing créditer, uiiless the question i)resented Is the construbtion of the stat- 
ute. It is not necessary that the a'.leged ground for refusing a discharge be 
proved beyond a reasoiiable doulat, as in the case of the trial of a crimlnal 
offense, although the conscience of the court should be satisfied by clear and 
convincing testimony that the bankrupt is not entitled to his discharge. If 
the ground depended npoW is an offense for which the bankrupt may be pun- 
ished, it Is probable that a greater degree of proof should be required." 

[2] It may be true, and quite likely is true, that Wakefield trans- 
ferred ail his property, on the eve of the judgment referred to, to 
hinder, delay, and def raud his creditors ; but, as the transfers were 
more than four months prior to filing his pétition in bankruptcy, this 
fact is not ground for refusing a discharge. The language of sec- 
tion 14b (4), the only clause applicable hère, is: 

"At any tin^e sti'bsequent to the first day of the foiir months Immediately 
l)receding the filing of the pétition, transferred, removed, destroyed, or eon- 
eealed, or permitted to be removed, destroyed, or eoneealed, any of his prop- 
erty, with intenf to hinder, delay, or defraud his creditors," the judge shall 
deuy a discharge. , 

Personally T would remove the limitation to the four months pre- 
ceding the filing of the pétition ; but courts do not legislate, and hère 
there is no opening for a con.struction of the language. 

[3] We return, then, to the proposition whether.the proof estab- 
lishes that Wakefield rètained any ownership in this property and 
knowingly or f raudulently eoneealed the fact f rom his trustée in bank- 
ruptcy. Clearly there was no transfer within four months of his 
filing his pétition in bankruptcy; but if he had an interest in this 
property, and eoneealed the facts when he filed his pétition and 
schedules, he eoneealed this property, and if it was donc to hinder, de- 
lay, or defraud his creditors — that is, enable him to secure a discharge 
in bankruptcy and at the same time retain this property or his interest 
therein — he is not entitled to a discharge under section 14b (4); and 
under section 14b (1), by referring to the provisions of section 29, 
"Offenses," we find that if he "knowingly and willfully eoneealed 
while a bankrupt * * * from his trustée any of the property be- 
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longing to his estate in bankruptcy" — that is, his interest in tliis prop- 
erty in question — by knowingly and willfuUy omitting it from liis 
schedules, and not disclosing the facts to his trustée thereafter, he is 
net entitled to a discharge. 

That the first deed of this property from Efnest D. Wakeficld to 
James A. Bell, the one dated January 1, 1903, acknowledged Septem- 
ber 4, 1903, and recorded the same day, was a mortgage merely, and 
so given, received, and held, is plainly shovvn by the évidence of Er- 
nest D. Wakefield in his testimony before Brainerd, Référée, when 
he said that he and his vvife took title, and that it stayed in him until 
January 1, 1903, when he deeded it to James A. Bell, and then, after 
stating the considération for conveyance, his indebtedness to Bell 
on account of Bell having furnished board, etc., and paid the two 
notes of $200 each, he said: 

"Q. How dld you corne to convey to lilm (Bell)? A. At the time I deoded 
the property to him, I was not able to pay the notes, and he took the deed as 
security, and I owed him nioney besides that. Q. IIow mneh did you owe liim 
besldes that? A. Pretty close to 5i250. Q. So you owed him altogether, as 
you stated, about ^050? A. Yes, sir. Q. And to secure that indebtedness you 
turned over your half interest In the hloek to him; is that right? A. Thafs 
right. Q. And he uow holds that block under that arrangement? A. Yes, sir." 

Bell testified two or three times that he took that deed as security, 
and that he treated both deeds in the same light is demonstrated by 
his évidence to the effect that when he was paid he expected to give 
a deed back, and that when Mrs. Wakefield paid him some $800 he 
did deed to her. The évidence before Brainerd was given in July, 
1908, and at that time the objecting créditer was fully informed of the 
situation. The title, whatever it was, under that and the subséquent 
deed of April 14, 1905, was then in Bell, and suit could hâve been 
and should hâve been instituted to reclaim the property, if there was 
any equity in it. At that same time, however, Wakefield testified that 
he had deeded absolute at a date later than January 1, 1903, to Bell, 
and that he so deeded under advice of counsel. Bell ought to hâve 
been examined at that time, and some effort made to reclaim the 
property for the benefit of the estate, if there was any equity in the 
property. In December, 1908, Bell and wife deeded to their daugh- 
ter, May F. Wakefield, the wife of Ernest D. Wakefield, and who 
owned an undivided one-half interest in the property. Hère we hâve 
Wakefield, during the pendency of the bankruptcy proceedings, dis- 
closing the situation under oath, just as he now claims it to be and to 
hâve been. His claim was and is that the second deed transferred 
title absolute, and was so intended by him, and so understood. There 
is no évidence of any secret understanding or agreement between 
Wakefield and Bell, by which Wakefield reserved any secret interest, 
or by which at a subséquent period he was to hâve a deed, or that 
Bell did not pay the notes and hâve a just claim for the $250 board, etc. 

It is, of course, répugnant to our fine sensé of generous action to 
find a well-to-do father making such charges for such a purpose 
against his son-in-law of no pecuniary ability, at that time, in his 
affliction; but we cannot doubt the légal right to niake the charge and 
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insist on payment. Corning at the time it did, and in view of the suit 
on the claim resulting in the large judgment, we naturally suspect the 
chafge would net hâve been made, or security taken for its payment, 
or payment exacted, but for the claim of this objecting_ créditer ,_ re- 
sultin'g in the judgment mentioned. HoweVer, this is suspicion ; 
and, while it may carry moral conviction, it is not légal proof. If 
Wakefield, at the time he filed his pétition and made his schedules and 
gave his testimony referred to, believed that the second deed trans- 
ferred the title absolute to Bell, we are not justified in finding that 
he "knowingly and fraudulently concealed while a bankrupt * * * 
from his trustée any of the property belonging to his estate in bank- 
ruptcy," or that Wakefield "at any time subséquent to the first day of 
the four months immediately preceding the filing of the pétition, 
transferred, removed, destroyed or concealed, or permitted to be re- 
moved, destroyed or concealed, any of his property with intent to 
hinder, delay or defraud his creditors." If he honestly believed that 
more than four months prior to filing his pétition he had actually 
transferred the whole title to another, he was not guilty of a con- 
cealment with fraudulent intent or purpose, even if he so transferred 
outside the four-months period to hinder, delay, and defraud his 
creditors, as it seems probable he did hère. I think the évidence 
fails to establish that after the last deed Wakefield thought the title 
to this property, or any part of it, was in himself prior to, at, or at any 
time during his bankruptcy. Before the référée, Wakefield, after hav- 
ing given the testimony quoted, was further examined by the attor- 
ney for the objecting créditer as follows: 

"Q. ISfow, does that transaction remain as it did, as security for the repay- 
aient of $650? A. l'es, sir. Q. And is tiiat property in the liands of a trus- 
tée? A. No; he bas possession. I do not understand what you niean. Q. 
Well, according to your statement, he bas security for the repaynieut of that 
•¥650, and that he still holds the property in that way? A. I deeded it to him 
absolute. Q. Did you sell an account for tlio repayment of tlie -JOôO? A. I 
did. of the first deed. Q. Oh; you made another deed; when was that? A. I 
caïuiot say the date." 

Then the time of giving the second deed was iixed as the day of 
the trial of the action referred to, and then this : 

"Q. nid your father-in-law ask you for a deed of the property? A. No. 
Q. ïlien you voluntarily gave him a deed of the property, without Iiis asking 
for it? A. I gave it to him on t!ie advice of my counsel. Q. ilr. Emerson 
advlsed you to give him a deed? A. Yes, sir. Q. Why? A. Ile claimed that 
the deed I gave him, the deed of tlie property, was a .joint deed, and the deed 
that I gave to my father-in-law was my indlvidual one-half interest, and 
Mr. Emerson said I should give him a deed of my whole interest in the prop- 
erty. Q. Why was it done at ail? A. On the advice of my counsel. * « * 
Q. And from that time you never liave had anything to do witli the property? 
A. No, sir. Q. Hâve you received the rents? A. No, sir. Q. Hâve you rented 
the stores? A. I bave practically had the management of the property since 
that time." 

The receipt of rents by the wife and her father, and their division 
of them, is testified to, and it does not appear that Wakefield had 
any part thereof. I think and hold that the deed of January 1,. 1903, 
was a mortgage merely, and intended as such, but that the attorney. 
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discoveririg the situation on the evening of the trial of the action 
ref erred to, advised an absolute deed, and secured one f rom Wake- 
field, and that Wakefield understood at the time, and from then on, 
that the last deed was a deed absolute, and conveyed the absolute title. 
That it was given in fraud ôf creditors, and to defeat the collection 
of the judgment, no intelligent person can doubt. But, as I hâve 
stated, a conveyance of real property in fraud of creditors, even in the 
hope or expectation of some day getting it back, but in the absence of 
some agreement or understanding to that effect, will not defeat a 
bankrupt's discharge, unléss made within the four months immediately 
preceding the filing of the pétition. However much the court would 
like to change the law, and applv it to this case, it is powerless to do 
so. In Re Downing (D. C.) 199 Fed. 329, 28 Am. Bankr. Rep. 778, 
this same question (see proposed grounds of opposition to discharge, 
28 Am. Bankr. Rep. pages 781, 782), was before this court, and it was 
held that the facts would not justify the refusai of a discharge, even 
should the discharge beforç granted be set aside, and the spécifica- 
tions of objection proposed filed, and the facts alleged therein proved. 
In Re Dauchey, supra, the same question was presented before this 
court, and urged in the Circuit Court of Appeals on appeal; but 
that court, in affirming the order, in substance said that as the law 
stands fraudulent conveyances , made more than four months prior to 
the pétition in bankruptcy, in the absence of convincing proof of a 
secret trust, are not ground for refusing a discharge. 

[4] Référence has been made to the spécifications of objection as 
insufficient to raise the question of a secret trust or ownership in 
Wakefield. I do not think this objection well taken, as a rule of this 
court provides that when spécifications of objection are filed, and no 
demurrer or motion as to their sufficiency is interposed to their suffi- 
ciency prior to the hearing thereon, or référence thereof to the mas- 
ter, they shall be deemed sufficient to présent every question fairly 
suggested thereby. Hère the objecting creditor set out the fraudu- 
lent transfer, and then allèges that Wakefield — 

"retained possession of said real property and recelved the reuts, issues, and 
profits tliereof ; that said Ernest D. Wal^efield has made no référence to the 
said real property in the schediiles filed in this court showinn the property 
o'wncd and possessed hy Mm, and the same does not appear as an asset to Us 
estate herein." 

Evidently it was the purpose of the objector to assert that the al- 
leged transfer was fraudulent, merely colorable, and not intended to 
pass title, and that Wakefield, remaining in possession, had in fact, 
by some agreement or understanding, retained the ownership and 
was then the owner of such real property. This is plainly suggested by 
the spécifications of objection, and, under the rule ref erred to, the 
question is fairly raised and presented, and has been carefully con- 
sidered. 

[5] This judgment against Wakefield and others was for dam- 
ages for négligence, but not for "will fui and malicious injuries to the 
person," and is dischargeable in bankruptcy. The schedules show 
that this judgment in favor of Bramer of $20,146, and one of only 
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$4.50 in favor of one John H. Beaumont, were the only liabilitîes of 
the bankrupt. This court has also considered the fact that the other 
défendants in that suit and judgment also disposed of ail their prop- 
erty by devions methods ; but no real connection or concert of action 
with Ernest D. Wakefield is shown. Even if it were, such fact does 
not establish that Ernest D. Wakefield retained any ownership in this 
property. 

The trustée in bankruptcy was vested with the right to set 
aside this transfer, made more than four months prior to the fîling 
of the pétition, as made in fraud of creditors. Section 70a and section 
70e, where it is provided that a trustée in bankruptcy upon his ap- 
pointment and qualification shall be vested by opération of law with 
the title of the bankrupt "(4) property transferred by him in fraud 
of his creditors," and (sec. 70e)— 

"the trustée may avoid any transfer by the bankrupt of his property which auy 
creditor of such bankrupt might hâve avoided, and niay recover the property 
so transferred, or its value, from the person to whoui it was transferred, un- 
less he was a bona flde holder for value prior to the date of the adjudica- 
tion," etc. 

But this has nothing to do with the question this court is called 
upon to décide, which is : Did Wakefield retain any title in this prop- 
erty knowingly and conceal the facts? If the last deed was in fact in 
equity but a mortgage, and Wakefield knew it, or there was any 
secret trust, which, of course, he knew, if there was one, he is not en- 
titled to his discharge; otherwise, under the law as it stands, he is. 
As already stated, the burden of proof was on the objecting creditor, 
and there must be convincing and satisfactory proof, not suspicious 
circumstances only. The equities are ail with the objecting creditor; 
but he is not able to make proof, and the law is with the bankrupt. 

There will be an order granting the discharge prayed for. 



O'HALLORAN et al. v. AMERICAN SEA GREEN SLATE CO. et al. 

(District Court, N. D. New York. August 22, 1913.) 

Monopolies (§ 12*) — Combination of Pbodtjcebs — Bestbaint of Teade — 
"monopoly." 

Within Anti-Trust Act July 2, 1890, c. 647, § 1, 26 Stat. 209 (U. S. 
Cowp. St. 1901, p. 3200), declaring illégal every combination in restraint 
of trade or commerce aniong the several states, is a combination by most 
of the previously independent producers of "Sea Green" slate, having a 
«inality and deniand peculiar to itself, whereby the power to détermine 
the amount of its production by each, its priées, and the persons to and 
by whom sales shall be made, is placed in a central body, though it is 
more or less in compétition with black slate, and though such power 
may not hâve been unduly exercised to raise priées. 

[Ed. Note.^For other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. 
§ 12.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4570-4574.] 

♦For other cases see same topio & S numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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Action by James O'Halloran and another, partners as O'Halloran 
& Jacobs, against the American Sea Green Slate Company and others, 
to recover damages, to be trebled under the provisions of the statute, 
for an alleged violation of the provisions of the act of Congress ap- 
proved July 2, 1890, entitled "An act to protcct trade and commerce 
against unlawful restraints and monopohes." Décision for plaiu- 
tiffs. 

Randall J. Le Bœuf, of Albany, N. Y., and James G. Marks, of 
Pittsburgh, Pa., for plaintifïs. 

Lewis E. Carr, of Albany, N. Y., S. E. Everts and J. B. McCor- 
miclc, both of Granville, N. Y., and F. L. Taft, of Cleveland, Ohio, 
for défendants. 



RAY, District Judge. Having in view the sahent and controlling 
facts in this case, nearly ail of which are undisputed, and the more 
récent décisions of the Suprême Court of the United States, 1 am 
forced to the conclusion that the défendants, except as mentioncd in 
the findings, bave violated the statute abovc referred to, the act of 
July 2, 1890, entitled "An act to protect trade and commerce against 
unlawful restraints and monopolies," to the damage of the plaintiffs, 
and that the plaintiffs hâve shown that they bave sustained some dam- 
age, and that under the stipulation the court should proceed to take 
proof of such damages. 

The défendants bave filed many requests to find, which I do not 
pass upon, except as the findings made détermine them, but reserve 
the right to pass on them before final judgment, and when the de- 
fendants shall bave determined what additional facts they regard es- 
sential to bave determined or passed upon siiecifîcally. The findings 
made and filed berewith, and made a part bereof, show, I tbink, that 
prior to August, 1904, the producing défendants were engaged in busi- 
ness in the production and sale of "sea green" slate in compétition 
with each other and ail other producers of "sea green" slate in the 
United States; the producing area of such slate being confined to a 
narrow strip of territory along the western boundary of the state of 
Vermont and near the eastern boundary of the state of New York. 
Slate of other colors and qualities were and are produced in Maine, 
Pennsylvania, and elsevi'here, and, of course, there was more or less 
compétition between thèse other slates and "sea green" slate ; but the 
sea green had a limited area of production of its own, a limitcd num- 
ber of actual producers, and a market and demand of its own. It was 
not difficult to form a combination by and through which, not only 
the production and output of "sea green slate" should be limited or 
enlarged or controlled at will, but by and through which the dealers 
therein could or should be limited in number, and the priée of sea 
green slate fixed and determined by the combination. This was done 
by and through the formation of the American Sea Green Slate Com- 
pany, a New York corporation, and the agreements and combination 
made between it and nearly ail the producing companies, corporations, 
and individuals. 
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As thèse companies, corporations, and individuals had been doing 
an Interstate business, the resuit was an interférence with, a restraint 
upon, and a limitation of Interstate commerce in sea green slate. Free 
compétition between the producer and sellers in the production and 
sale of sea green slate as it had theretofore existed was destroyed, or 
substantially so, as nearly ail producers came into the combination. 
As matter of fact production was controlled, as well as sales and 
priées were fixed, not entirely and completely, but substantially so,, 
and Interstate trade in sea green slate was in fact restricted and in- 
terfered with. It seems to me that when the producing défendants, 
theretofore engaged in producing and selling sea green slate and con- 
trolling substantially the entire production, agreed to form and did 
form this so-called selling corporation, the American Sea Green Slate 
Company, and placed in its hands the powers mentioned, and which 
were exercised, making themselves subject to its will and control in 
producing and selling, they "combined" ; and when we fînd that the 
object of the combination was to control and at will restrict trade and 
commerce in sea green slate among the several states and control the 
priée at which it should be sold, and the persons to whom sold, and 
the persons by whom it should be sold, it must be held that the com- 
bination was illégal, under the provisions of section 1 of the act re- 
ferred to, which says: 

"Every contract, combination in the form of trust or otlierwise, or con- 
splracy in restraint of trade or commerce among the several states, or witli 
foreign nations, is hereby declared to be illégal." 

I acquit the défendants of any willful purpose or conscious design 
to violate this act; but this is no défense, if the agreements made and 
their exécution necessarily operate to unduly and unreasonably re- 
strain trade or commerce among the several states. See Addvston 
Pipe Case. 175 U. S. 211, 214, 234, 20 Sup. Ct. 96, 44 L. Ed.' 136; 
Northern Securities Co. v. United States, 193 U. S. 197, 331, 24 Suo. 
Ct. 436, 48 L. Ed. 679. So far as the intent of the défendants is in- 
volved, they are presumed to hâve intended the necessary, natural, 
and known effects or conséquences of their agreements and acts, and 
if thèse effects or conséquences be to unduly restrain interstate trade 
and commerce, then the combination is illégal, and the participants 
are chargeable with the conséquences, and are liable for the damages 
resulting. See also Continental Wall Paper Co. v. Voight, 212 U. S. 
227, 29 Sup. Ct. 280, 53 E. Ed. 486, and Loewe v. Lawlor, 208 U. S. 
274, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 815. 

In United States v. Union Pacific R. R. Co. et al, 226 U. S. 61, 85, 
33 Sup. Ct. 53, 57 {57 L. Ed. 124) the court said: 

"We take it, therefore, that it may be regardée! as settled, applying the 
statute as construed in the décisions of this court, that a combination which 
places railroads engaged in interstate commerce in such relation as to create 
a single dominating control in one corporation, whereby natural and existing 
compétition in interstate commerce is unduly restricted or suppressed, is 
wlthln the condemnatlon of the act. While the law may not be able to en- 
force compétition, it can reach combinations which render compétition im- 
practicable." 
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See Swift & Co. v. United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 
L. Ed. 518. 

In the case at bar we find a combination which places several pro- 
ducing and selling persons, corporations, and companies engagea in 
interstate commerce in such a relation to each other as to create a 
single dominating contre] in one corporation, the American Sea Green 
Slate Company, whereby the natural and theretofore existing compé- 
tition in producing and selling Sea Green slate in interstate commerce 
is uilduly restricted. The contention for a long time made, and still 
continued by many, that any agreement which to any extent and in 
any degree whatever affects or restricts and limits interstate commerce 
is illégal, is not supported by the récent décisions of the Suprême 
Court, and it seems to be settled that there must be an undue re- 
striction or restraint, the question of fact to be settled by the court 
applying the rule of reason. But the legality or illegality of a com- 
bination is not to be detèrmined by weighing or balancing the bene- 
fits to the combining parties as against the in jury to the public or 
public interests, or by weighing and balancing the possible benefits to 
the public interests as against the in jury to such interests. So an 
honest intention on the part of the combining parties to benefit the 
gênerai public, by cheapening the cost to the consumer of the article 
produced and sold, and giving him a better article, will not save f rom 
the condemnation of this statute a combination which restrains and 
restricts interstate trade and commerce in that article to any considér- 
able degree, and places the power to control production and fix priées 
in the hands of a dominating corporation or of the combination itself. 
To so construe this act would make injurious efifects on the gênerai 
public, and not interférence with and restrictions or restraints upon 
interstate commerce, the essence of the ofïending. 

And it is equally true that an intent and purpose to aid the finan- 
cially weak producer as against the strong, to some extent, as hère, 
will not save the combination from the condemnation of the statute, 
if that be not the main and controlling purpose and resuit, but inter- 
férence with and control of production and priées in interstate com- 
merce be such purpose or the resuit. While those engaged in the 
production of an article and interstate commerce therein hâve the 
right in ail lawful ways to protect and foster their industry, they are 
not permitted to go to the extent of combining to unreasonably fetter 
or restrict interstate commerce. It bas been declared that agreements 
or combinations between dealers having for their sole purpose the de- 
struction of compétition and the fixing of priées are injurious to the 
public interest and void. They are not saved by the advantages which 
the participants expect to dérive from the enhanced price to the con- 
sumer. This is but a polite way of declaring that combinations by 
dealers to loot the public for their own gain and benefit are illégal 
Each and every individual or corporation engaged in the production 
or sale of an article may, of course, fax the terms on which he will 
sell, provided he violâtes no law in so doing, for hère the door to 
honest compétition is left wide open, so that the public may protect 
itself ; but when ail, or substantially ail, producers and dealers com- 
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bine to fix priées and control sales, as well as production, the interests 
of the public are at once threatened, and necessarily injured. 

Men may combine their money, their intelligence, and their industry 
or effort for their common good, and so corporations are permitted 
and copartnerships are lawful; but when those theretofore engaged 
independently in producing and selling an article combine their money, 
intelligence, and effort for the purpose of limiting the supply and con- 
trolling the price of such article, and destroying compétition, and they 
interfère with Interstate commerce, or their combination is such as in 
its opération and exécution will bring about thèse results, they hâve 
become violators of the statute referred to, regardless of intent. The 
Suprême Court has declared that the act referred to — 

"prohibits any combination wliatever to secure action which necessarily ob- 
structs the free flow of commerce between the states, or restricts in that re- 
gard the liherty of anv individual to engage In business." Loewe v. Lawlor, 
208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 815. 

The power under and pursuant to the combination to do the pro- 
hibited things is what brands it (the combination) as illégal, not the 
actual exercise of that power, although when a plaintiff sues for dam- 
ages he must, of course, show the combination, its opération, and that 
it has resulted in damages to him. And of course, to bring a combina- 
tion of this character within the condemnation of the statute, it is not 
necessary to ,show that a complète and United States wide monopoly 
has been actually created, or that the entire trade or business and pro- 
duction of an article has been brought within the control of fhe com- 
bination, or ever will be. It is no défense for such a combination to 
show, that there is still some compétition and some competitors, and 
that the acts of the combination do not wholly and entirely control 
interstate commerce in the article, or absolutely fetter it. If the com- 
bination be one in restraint of trade or commerce among the several 
States to any substantial degree, it is within the condemnation of the 
statute. 

The défendants, except Sheldon Slate Company, which came in 
later, and one other, had negotiations which led up to the organiza- 
tion of the American Sea Green Slate Company, the purpose of which 
is stated in the findings, where the articles of incorporation are also 
set out. The défendants contend in effect that the compétition be- 
tween them was very injurious and well-nigh ruinous. It was under- 
stood and agreed that each of the producing companies, corporations, 
and individuals should sell the whole of his or its production of sea 
green slate to this selling corporation, when formed. And it was the 
purpose that this selling corporation should fix the price of ail the 
slate produced by those who went into the arrangement, whether ac- 
tually turned over to it or not. It is not a case where the producers in 
the combination independently fixed their own priées for the same 
quality of slate at their own free will, or retained the power to fix and 
control the price to purchasers and consumers, and they were not 
even left free to fix and détermine their own productions. If they 
did exercise thèse powers, it was at their péril. In the selling corpora- 
tion formed, each producer had a représentative, and contracta were 
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executed and renewed by whîch they transferred to such corporation, 
net only their stock on hand, but ail to be produced by them, and that 
in any manner thereafter acquired. It was also a part of the com- 
bination agreement that the stock of the corporation could only be 
sold to others after it had been offered to and refused by this corpora- 
tion itself . Ail their slate from 1904 dovvn to the trial was transferred 
to this selling corporation. There was a contract made and signed 
by the président of the corporation, and this resulted in the Cayahoga 
Roofing Company, an exclusive selling agency for certain territory, and 
représentatives of ail the producing companies signed the contract. A 
resolution was passed by this corporation forbidding the producers 
to move slate except on its written order, and the destination of the 
slate and the consignée must be given also. 

Hère are some of the things which this joint action of the défend- 
ants accomplished : By the exclusive ownership of their product the 
American Sea Green Slate Company had power, which it exercised, 
aside from price making, to restrain or destroy at will the compétition 
in Interstate commerce which had theretofore existed between them. 
It determined the persons to whom the slate produced by them should 
be sold, the classification of such persons, and authorized the entire 
exclusion of any of such persons. It also determined the quarries 
from which the producers' slate should be sold, and whether any 
should be sold, or whether it should be stored to serve the purposes 
of those in the combination; the tenus and conditions of sale; and 
the piling and loading, etc., as directed by certain inspectors. There 
are many others which I will not recite. This combination centered 
its powers in this selling corporation, transferred to it ail its slate, 
that of each producer, gave it control of priées, sale, shipment, and ac- 
tually forbade the producers to move slate on their own account, ex- 
cept on conditions fixed by it. It is true that on certain conditions 
producers were permitted to repurchase and sell ; but they were not 
free to sell or ship in interstate commerce the slate so repurchased, as 
the terms and conditions were prescribed by this selling corporation. 

The learned attorney for the American Sea Green Slate Company 
ably contends that : 

"Tliere Is a distinction betweon combination and agreemeuts that were en- 
tered into witli the lesitlniate purpose of reasouabl,y forwarditig j)ersonnl in- 
tei-o.';t and developing trade, and those that give rise to the inferenee or pre- 
sr.uiiitiou they had been entered luto with intent to do wrong to the gênerai 
iuibilc." 

There should be added to this quotation : 

"And to linilt the risht of Indivlduals, thns restraining the free flow of 
coninieree, and teudlng to brlng abont the evHs, snch as enhanceuient of 
priées, which were considered to be against public policy." 

The learned counsel says the first class mentioned are légal, the 
latter class illégal, and — 

"what was done was to better producing conditions, to so aid producers they 
could successfully continue and hicrease their opérations, without unduly or 
nnreasonably increashig the cost to the coiisumev. AVhat was ,so Intendod bas 
been accomplished, the producers hâve been beneflted, but that expeuse has 
not been at the expeuse of the cousuuilug public." 
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He alsô argues that in point of fa,ct, sijice the organizatioftof this 
selling corporation, the output and sale of sea green slate has in- 
creased, and that the case is devoid of évidence tendipg to show that 
the f ree flow of interstate commerce has been at ail interf ered with. 

I think a combination or an agreement is within the condemnation of 
the act which places the power in the hands of a controlling or selling 
Company to fix the priées to consumers and dealers of the commodity 
produced by those in the combination, and: who had theretof ore been 
competitors, and to sell or not to sell at ail such production, and also 
iix or détermine the class or classes of persons who shall be permitted 
to purchase and sell or deal in such commodity. The exercise of such 
a power would clearly interfère with and restrict the "free flow of in- 
terstate commerce." The article, as hère, sea green slate, over 60 per 
cent, being in the hands of this selling corporation, could be for an in- 
definite period entirely, to that extent, withdrawn from the channels of 
trade. The supply to dealers and consumers in one or more sections 
of the country may be eut off or greatly limited. Is it a défense to 
those in' such a combination to say that, true, we restrict and interfère 
with interstate commerce between New York and Boston and Provi- 
dence and Portland ; but we bave largely increased such commerce in 
this article between New York and Cleveland and Chicago and Omaha 
and San Francisco, and, altogether, we bave increased the interstate 
shipments of this article fourfold,; true, we eut ofï South Carolina, 
Georgia, and Florida, and the South altogether, but we sell the entire 
product, which we hâve largely increased, in Ohio, Michigan, and the 
great West, and hâve thereby increased interstate trade and commerce 
in this article fourfold ? I do not so understand the law. 

It is also contended that no harm has been done by way of in- 
crcasing the price of sea grèen slate to the consumer, inasmuch as the 
évidence discloses that such increases of price as hâve been made do 
not meet or more than meet the increased cost of production. Also: 

"Sea green slate Is in compétition in tlie niarkets with blaclï slate, the 
production of the l'eunsylvania région. The production there largely exCeeds 
that of sea green. The priées of thè sea green to the producers are limited 
to the priées of the black slate in tlie contraets previously referred to. The 
))]'ices of the sea green to consumers are necessarily limited to and regulated 
by those of the black slate, which so largely prédominâtes lu the markets. So 
it is not in the power of the Sea Green Slate Company to impose upon con- 
sumers any uureasonable burden in the way of pri'cè." 

Rut, asid? from the question of damages, if any, suffered by the 
plaintifïs, is it of conseciuence, in determining the illegality of this 
combination, whether or not the increase in price actually made was 
to meet the increased cost of production or to satisfy the alleged 
greed of those in the combination? Is a combination of this class any 
the less illégal for the reason it has not put in actual practice or opéra- 
tion the powers it has conferred upon itself by the joint action of its 
members? It is unquestionably true that sea green slate has met and 
meets and will meet in compétition black slate from Pennsylvania 
and Maine and other places, and also a variety of other roofing mate- 
rials, and that such compétition will more or less affect and hâve to 
do wi':h determining the price at which the sea green slate must be 
207 F.— 13 
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sold. This may hâve to do with the question of damages; but as ît 
appears that sea green slate has a quality and a demand peculiar to it- 
self, I am unable to see that the supply of black slate has much, if 
anything, to do with determining the legahty or illegahty of this com- 
bination. Is trade or commerce in this article among the several 
states restrained unreasonably, or may or will it be so restrained, by 
the opérations of this combination is the crucial inquiry. 
Section 7 of the aet provides : 

"Any person who shall be Injured in his business or property by any other 
person or corporation, by reason of anything forbldden or declared to be un- 
lawful by this aet, may sue therefor in any Circuit Court of the United States 
In the district in whicli the défendant résides or is found, witliout respect to 
the an:ount in controversy, and sliall recover threcfold the damages by liim 
sustained, and the costs of suit, including a reasonable attorney's fee." 

It is quite true that before thèse plaintiffs can recover it must ap- 
pear that: 

"The acts of the défendant complalnèd of must be forbldden by or be nn- 
lawful under the aet, and (2) the plaintitïs must bave been iujured in their 
business by such forbldden or unlawful aet." 

I am now, under the stipulation, to pass on the illegality of the 
combination only, and whether or not the plaintiffs sustain such a re- 
lation to its acts as make a prima facie case of in jury to some extent, 
even though it be nominal merely. The plaintiffs were and are large 
dealers in slate of varions kinds, and îri sea green slate, with others. 
Since the formation of this combination they hâve been compelled to 
pay more for this slate, they claim, and hâve been placed under re- 
strictions not before in existence, and denied slate, they claim, because 
of this combination and its illégal character. The question of damages 
was not gone into, and I express no opinion, as I hâve none, whether 
or not the plaintiffs in fact bave been substantially injured in their 
business or property by the acts of the défendants or either of them. 
The évidence is sufficient to show a prima facie case for some damage. 

As I cannot hold this combination to be one not in violation of 
section 1 of the aet, and feel compelled to hold it is one condemned by 
the aet, the parties will proceed to présent their proof s on the question 
of damages. As before stated, inasmuch as no judgment can be 
entered until this question of damages is settled, I reserve the right 
to pass on défendants' requests, as well as additional requests of 
tke plaintiffs, if any, at the time of final décision. It is useless to 
lumber a case with a mass of unnecessary and immaterial findings; 
but défendants should hâve the privilège of presenting requests in view 
of the findings already made. 

So ordered. 
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In re SAMUELS & LESSER, 

Ex parte QUINN. 

(District Court, S. D. New York. July 12, 1913.) 

1. Bankruptcy (§ 69*) — Paetnership — Undisclosed Partner — Adjudica- 

tion — Insolvency — Administration or Assets. 

Since under Banlîr. Act July 1, 1S98, c. 541, 30 Stat. 544 (U. S. Comp. 
St. 1901, p. 3419), a partnership is treated as in entity, which may be 
adjudged a bankrupt if it lias committed an act of bankruptcy, irrespec- 
tive of any adjudication of the individual partners, and the adjudication 
of the firm will subject the separate estâtes of the partners, as well as 
the firm property, to administration in bankruptcy, where a firm has 
become a bankrupt, the individual assets of an undisclosed partner vvere 
subject to administration in the bankruptcy proceeding, without référ- 
ence to whether he was insolvent or not. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 51-53, 56; 
Dec. Dig. § 69.*] 

2. Bankruptcï (§ 93*) — Undisclosed Partners — Relation to Firm — Jurï 

Trial. 

On an application for administration of the personal assets of an al- 
leged undisclosed partner of a bankrupt firm, he was not entitled to a 
jury trial of the issue whether he was in fact a partner. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 140; Dec. 
Dig. § 93.*] 

3. Bankruptcy (§ 69*) — Partnership — Individual Assets of Partner. 

The only remedy of a partner of a bankrupt firm to prevent adminis- 
tration of his Personal estate in bankruptcy proceedings against the firm 
is to pay ofC the firm credltors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 51-53, 56 ; 
Dec. Dig. § 69.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Sam- 
uels & Lesser. Pétition by Edward F. Quinn directing an undisclosed 
partner of the iirm to file a schedule of his individual assets and lia- 
bilities. Granted. 

This is a pétition by a creditor, in whlch the trustée joins, for an order 
directing a partner to file a schedule of his individual assets and liabilitles 
preparatory to administering his estate in this, court. A pétition was flled 
against the two bankrupt partners, and they were adjudlcated, both individ- 
ually and as a firm. In the course of the proceedings the testiniony dis- 
elosed the possibility of a thlrd undisclosed member of the tirm, one Valen- 
tine, who had never been joined in the proceedings, and therefore, of course, 
had never been adjudlcated. 

Grenville M. Clark, of New York City, for petitioner. 
Irving M. Dittenhoefer, of New York City, for trustée. 
J. Charles Weschler, of New York City, for Valentine. 

H AND, District Judge (after stating the facts as above). [1] This 
motion présents a question which has been much contested in the books ; 
i. e., may a court of bankruptcy draw to itself for administration the 
estate of a partner, not adjudlcated, as part of the administration 
of the firm bankruptcy? In this case two partners and the bankrupt 
firm hâve been adjudicated, but Valentine never has. The greater 

'Forotber cases see same toplc & 5 numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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number of authorities appear to be in favor of the motion, but there 
is a strong décision to the contrary in the Eighth circuit, by a divided 
vote. In re Bertenshaw, 157 Fed. 363, 85 C. C. A. 61, 17 L. R. A. 
(N. S.) 886, 13 Ann. Cas. 986. 

The law bas taken its rise from what was certainly an obiter remark 
of Judge Wallace in Re Meyer, 98 Fed. 976, 979, 39 C. C. A. 368. 
wliich affirmed Judge Thomas in the same case (D. C.) 92 Fed. 896. 
That remark was the basis of a décision of Judge McPherson, in Re 
Stokes (D. C.) 106 Fed. 312, and it was followed by Judge Severens, 
for the Sixth circuit, in Dickas v. Barnes, 140 Fed. 849, 72 C. C. A. 
261, 5 L. R. A. (N. S.) 654, although the actual décision went off 
on a question of appeal. It was likewise a basis of the décision of 
Judge Holland in Re Lattimer (D. C.) 174 Fed. 825, which was 
aiifirmed in an elaborate opinion by Judge Lanning, for the Third cir- 
cuit, in Francis v. McNeal, 186 Fed. 481, 108 C. C. A. 459. The 
doctrine in that case was Hmited to a case where the firm adjudication 
involved the insolvency of the partnersliip ; tlie theory being that the 
firm could not be insolvent unless the partners were aiso insolvent, 
under the rule in Re Blair (D. C.) 99 Fed. 76, Vaccaro v. Security 
Bank, 103 Fed. 436, 43 C. C. A. 279, and other cases. It was the 
basis also, of Judge Hook's dissent in Re Bertenshaw, supra. Judge 
Quarles, in Re Junck & Balthazard (D. C.) 169 Fed. 481, ruled in the 
same way, as did Judge Lannine in Re Ceballos & Co. (D. C.) 161 
Fed. 445. In Re Kaufman, 176 Fed. 96, 99 C. C. A. 107, in our own 
Circuit Court of Appeals, expressly reserved this question from the 
décision, and, so far as it bears upon the question at ail, favors the 
rule in Re Mfeyer, supra. I bave found nothing to the contrary, un- 
less it be In Re Solomon (D. C.) 163 Fed. 140, where Judge Chatfield 
ruled that the partner should administer the estate, yet file schedules 
in this court. I do not understand that be did not think In re Meyer 
controlling. 

On principle the entity theory forbids considering the solvency of 
the partners, in determining the firm adjudication. They are guaran- 
tors of the firm's solvency, and though they may bave to pay the whole 
deficiency of the firm debts, they still bave a right against the firm. 
While from the point of view of the creditors the partner's liability is 
an asset, the firm books would show it as a liability of the firm to the 
contributing partners. It is only when the firm entity is forgotten 
that the partner's liability may be regarded as a firm asset. If the 
firm be regarded as an individual for a moment the thing is plain. 
Suppose that A. guarantees ail of B.'s debts and B. then becomes 
bankrupt. From the point of view of the creditors the claim against 
A. is an asset, and it might be thought that A. 's insolvency was a 
necessary condition of B.'s bankruptcy. However, this is not true, 
because, though A. could' not prove in compétition with any of the 
creditors against B.'s estate, having guaranteed ail equally, still he 
would hâve a claim in case he took up ail the debts, or in case be paid 
the deficiency after the assets were exhausted. Precisely the same 
relations exist between the firm and the partners. 

If this be so, then it foUows that the separate estâtes should not 
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be drawn into bankruptcy administration without separate adjudica- 
tion. The firm as an entity may be solvent or insolvent, as its assets 
are sufficient, and the deficiency which the partners vvill bave to pay 
will be great or small according to this insufficiency. That deficiency 
is an individual Hability of the partners, and under any adéquate 
grasp of the entity theory ought to be a provable claim against the 
separate estate, though, of course, the law has been settled to the 
contrary for 100 years, unless section 5g may some day be held to 
effect the more consistent rule. In determining the partner's solven- 
cy, that liabihty would, of course, be reckoned, even though under the 
law the individual debts are preferred claims, and his solvency would 
dépend upon whether his estate can answer ail thèse debts. It seems 
to me obvions justice that his whole separate estate ought not to be 
drawn into the bankruptcy court for administration unless that be 
true ; and so far, indeed, judge Lanning f elt bound to go in Francis 
V. McNeal, supra, to avoid unjust results. 

But, though the worst aspect of the doctrine would be relieved by its 
limitation to cases where the partner was individually insolvent, it 
is noue the less always obnoxious in principle, since the partner's 
estate ought not to be drawn into bankruptcy at ail unless he has com- 
mitted an act of bankruptcy. It is true that he avoids the stigma of 
the name, but there may be more concerned than that to his creditors. 
For instance, does the administration of the separate estate présuppose 
that the firm acts of bankruptcy invalidate exécution liens of the 
individual creditors ? If not, the bankruptcy court wiil administer the 
separate estate, without regard to section 67c or 67f. If, on the other 
hand, the firm acts of bankruptcy do affect the status of the individual 
creditors, it is a clear anomaly under the law. Suppose, for in- 
stance, that on Tanuary Ist the first made a fraudulent transfer of 
which an insolvent partner is innocent, and that on April 15th a péti- 
tion is filed against the firm. Suppose that on December 20th an in- 
dividual creditor of the innocent, but insolvent, partner had levied on 
his goods, and that the application to administer his separate assets 
in this court is made on May 25th. Does the pétition against the firm 
invalidate the lien of the exécution? I confess I cannot see upon what 
principles; yet, if not, does the date of the application to administer 
the separate assets control, though no pétition be filed against him, and 
though he has committed no act of bankruptcy? 

Again, under Judge Lanning's qualification of the rule, how can 
we treat a case like this? The firm is insolvent, but we do not know 
whether or not Valentine can meet ail the obligations, if he turn out 
to be a partner. Suppose he can ; then this application must fail. In 
such a case, may the firm adjudication itself be opened upon the newly 
discovered évidence that the firm after ail is solvent? 

It is said that gênerai order No. 8 (89 Fed. vi, 32 C. C. A. xi) con- 
trols, but that is by no means clear. The order was copied from one 
drawnunder Act Mlarch 2, 1867, c. 176, 14 Stat. 517, which did not 
recognize the firm entity, and it does not assume the possibility of a 
firm adjudication without an adjudication against the partners sep- 
arately. As applied to the présent act, it, of course, may bear the in- 
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terpretation put on it by the doctrine in question ; but it may equally 
weîl be limited to cases where the objecting partner is separately 
adjudicated along with the firm, which was the case contemplated 
under the old act. As to section 5h, I agrée that it may not mean that 
the unadjudged partner shall administer the firm assets if the firm bc 
adjudged ; that would be a strange resuit. The more reasonable in- 
terprétation is that, while a separate bankruptcy may dissolve the 
firm, the solvent partners may wind it up, just as used to be the law. 
Amsinck v. Bean, 22 Wall. 395, 403, 22 L. Ed. 801. But ail this is 
of no conséquence anyway, because 1 cannot see what section 5h has 
to do with the question hère at bar. The question is, not whether the 
unadjudged partner shall administer the firm assets, but whether his 
own assets shall be brought to this court. One question has absolutely 
nothing to do with the other. 

The whole subject of partnership has undoubtedly always been ex- 
ceedingly confused, simply because our law has failed to recognize 
that partners are not merely joint debtors. It could be straightened 
out into great simplicity, and in accordance with business usages and 
business understanding, if the entity of the firm, though a fiction, 
were consistently recognized and enforced. Like the concept of a 
corporation, it is for many purposes a device of the utmost value in 
clarifying ideas and in making easv the solution of légal relations. 
It would, moreover, avoid what must appear to every unsophisticated 
person the very grave injustice of seizing the separate estate of a 
man who has committed no act of bankruptcy, or who may even be 
solvent, and administering it in this court. Nevertheless, the law was 
too well fixed until 1898 to allow a change, at which time the présent 
act gave an opportunity to construe the law in accordance with prin- 
ciple. Yet I cannot disregard the language of'In re Meyer, supra, 
even though it was obiter in the case there at bar. It was probably in- 
tended as a direction for the future conduct of that very case, and as 
such it was perhaps followed. Nor do I think that Judge Lanning's 
distinction ought to be followed, though it would somewhat mend the 
hardship of the rule. 

[2, 3] Therefore the only question open is whether Valentine was 
in fact a partner at the time of the pétition. Upon that he is not en- 
titled to a jury, as I understand the theory, because, although this 
court administers his estate, it does not déclare him a bankrupt, and 
need not even find him insolvent. His only recourse, if he would 
escape such administration, is to pay ofï the firm creditors. 

A référence is therefore ordered upon this question. 



UNITED STATES ex rel. PEOOTOR MFG. CO. v. STANNARD et al. 

(District Court, N. D. New York. Aiigust 8, 1913.) 

1. United Stateb (§ 67*) — Public Works — Contractor's Bond — Action — 

COMPtAINT. 

Tlie complaint of a subeontractor in an action on tlie bond of a cou- 
tractor with the United States for construction of public worlvs held to 
allège and sliow complète performance of the contract and final settleuient 

•For other cases see same toplo & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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theieof , that no action on the bond had been brought by the United States, 
and tliat plaintiff's action was brouglit more than six montlis and less 
tban one year after such performance and settlement, entitling plaintilï, 
under Act Aug. 13, 1894, c. 280, 28 Stat. 278 (U. S. Comp. St. 1901, p. 
2523), as amended by Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. 
St. Supp. 1911, p. 1071), to bring the action. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dlg. § 67.*] 

2. Courts (§ 275*) — Distbict in Which Suit is Brought — Oomplaist. 

The légal capacity of plaintilï to sue Is shown by the complaint, alleg- 
ing that plaintilï is a corporation organizèd under and pursuant to the 
laws of the state, and having its principal office and place of business in 
a certain county, vvliieh county is within the district of the fédéral court 
in which the action is brought. 

[Ed, Note.— For other cases, see Courts, Cent. Dig. § 815; Dec. Dig. § 
275.*] 

3. Evidence (§ 25*) — Judicial Notice — Location of Counties. 

A fédéral court will take judicial notice that certain counties are within 
the district of such court in which the action is brought. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 31-33; Dec. 
Dig. § 25.*] 

4. Action (§ 22*) — Légal ob Equitable— Pbocess. 

ïhe action which Act Aug. 13, 1894, c. 280, 28 Stat. 278 (U. S. Comp. 
St. 1901, p. 2523), as amended by Act Feb. 24, 1905, c. 778, 33 Stat. 811 
(U. S. Comp. St. Supp. 1911, p. 1071), authorizes a subcontractor to bring 
against a contractor with the United States for construction of public 
Works, and the sureties on his bond, is, as regards the kind of process re- 
quired, an action at law, and not a suit in equity ; it belng on contract 
obligations and to recover money, and the fact that ail other subcon- 
tractors may come in and prove their claims, and share pro rata in the 
recovery, not aiïecting the question. 

[Ed. Note.— For other cases, see Action, Cent. Dig. §§ 124-139, 143, 145 ; 
Dec. Dig. § 22.*] 

At Law. Action by the United States of America, on relation of 
the Proctor Manufacturing Company, against Ambrose B. Stannard 
and others, in which the American Hardware Corporation intervened. 
On demurrers to complaint in suit at law, commenced by the issuing 
and service of a summons and publication of notice required, under 
the provisions of the act of Congress approved August 13, 1894, en- 
titled "An act for the protection of persons furnishing materials and 
labor for the construction of public works," and the act amendatory 
thereof, approved February 24, 1905, and on motion to dismiss. De- 
murrers overruled. Motion denied. 

D. B. Lucey, of Ogdensburg, N. Y., for plaintiff. 

H. J. Cookinham, of Utica, N. Y., for défendant Illinois Surety Co. 

Martin & Jones, of Utica, N. Y., for intervener. 

RAY, District Judge. This action was brought by the Proctor 
Manufacturing Company, in the name of the United States, against 
Ambrose B. Stannard, contractor with the United States for the con- 
struction of a public building (post office building) at Malone, Frank- 
lin Co., N. Y., in the Northern district of New York, under the pro- 
visions of the act approved August 13, 1894 (28 Stat. 278, c. 280), en- 

•For other cases see same topic & § nwmbee in Usa. & Am. Digs. 1907 to date, & Rep'r Indexes 
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titled "An act for the protection of persons furnîshing materials and 
labor for the construction of public works," and the act amendatory 
thereof approved February 24, 1905 (33 Stat. 811, c. 778). 

Anibrose B. Stannard is in bankruptcy, and his trustée, Henry A. 
Wise, has been brought in as a party défendant. The American Hard- 
ware Corporation has duly intervened, setting up and alleging its 
claim. The Illinois Surety Company, surety on the bond of said 
Stannard, the contractor, demurs to the complaint of the plaintifï on 
the grounds (1) that the complaint does net state facts sufficient to 
constitute a cause of action; and (2) that said Proctor Manufactur- 
ing Company does not show its capacity to sue. Said Illinois Surety 
Company demurs to the complaint of the intervener, American Hard- 
ware Corporation, on the ground (1) that Henry A. Wise, such trus- 
tée, is not a party ; (2) that said Hardware Corporation does not show 
its capacity to sue or to be made a party to this action ; and (3) that 
its statement of claim is not sufficient to show a cause of action against 
the Illinois Surety Company, or to entitle the American Hardware 
Corporation to share in the benefits of the bond or undertaking set 
forth in the said statement of claim of said Hardware Corporation. 
The said Illinois Surety Company also moves to dismiss, on the ground 
that both the complaint and the intervening complaint show a suit in 
equity, while this action was brought as an action at law by the serv- 
ice of a summons under the attestation of the Chief Justice of the 
United States and the seal of the court, signed by the clerk of this 
court, and also by the plaintilï's attorney, as required in bringing ac- 
tions at law, and not by the service of a subpœna, as required in equity 
actions. 

[1 ] The spécifie objection to the sufficiency of the complaint pointed 
out on the argument of thèse demurrers was that the complaint does 
not specifically allège that the contract had been completely performed 
and that there had been a final settlement thereof, giving the date, 
and thereby show that the action was commenced within one year 
thereafter. The act of February 24, 1905, provides amongst other 
thiiigs : 

"I" 110 suit slioukl be brought by the United States within six nionilis from 
tlie eoiiipletion and tinal settlement of said contract, theu the persou or per- 
sons Kupplying the contractor with labor and materials sliall upon applica- 
tion therefor * * * be l'urnishert with a certitied copy of said contract 
and bond, upon which he or they sliall hâve a ri^ht of action, and sliall be, 
and are hereby, authorized to brin.;; suit in the uuiue of the United States in 
flie (Jircuit Court of the United States, in tlie district in which said contract 
was to be performed aud executed, * * * and not elsewhere, for his or 
their use and beiietit, ufiaiust said contractor and his suretles,, aud to prose- 
cute the same to iinal judgment and exécution: l'rovided, Tliat when such 
suit is iustituted l)y auy of such creditors oij the hoiid of the contractor it 
shall iiot be commenced until after the eomplete pcfformanoo of said coittraet 
and final settlemciit thereof, and shall be commenced ivithin one year after 
tlie performance and final settlement of said contract, and not later." 

If the contractor does not fuUy perform the contract, the govern- 
ment may db so, and settle and adjust the rights of the parties, and 
it is only after full performance and settlement of the rights of the 
parties to the contract, and after the expiration of six months from 
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that event during which the United States may sue, and within the 
ensuing six months, that a subcontractor may bring suit on the bond. 
It is essential that the complaint allège, not only full performance of 
the contract, but final settlement thereof, and the date of such final 
settlement. Has the plaintitï done this? The complaint contains the 
following allégations : 

"Aud your orator further allèges, upon information and belief, that the 
said Ambrose B. Stanuard. aftcr the exécution and delivery of the sald con- 
tract and the said undertaking, duly entered upon the performance of his said 
contract for the construction of the said post office l)uilding and «luipment 
at Malone, and did through himself and his subcontractors furnish the labor 
and material necessary for the construction of the said post office buildin.g, 
and did erect and construct the said post office building, and did complète 
the same. 

"And upon information and belief that the work and material so performed 
and furnished by the said Ambrose B. Stannard was duly accepted by the 
said United States of America, through its duly constituted offlcers, and final 
settlement under said contract and final payment of the contract price by the 
said United States of America to the said Ambrose B. Stannard was duly au- 
thorized on or about the lOth day of Oetober, 1912, and full and final payment 
of the said contract price was thereupon made to the said Ambrose B. Stan- 
nard. * * * 

"And your orator further shows and allèges, upon information and belief, 
that on or about the lOth day of Oetober, 1912, a full and final settlement 
and payment of the amount due the said Ambrose B. Stannard under his said 
contract with the said United States of America was duly authorized by the 
proper offlcers and authorities of the said United States of America, and that 
he did forthwith receive his final payment in full settlement under said con- 
tract with the said United States of America, and more than 60 days hâve 
elapsed since the final settlement and. payment to the said Ambrose B. Stan- 
nard, at whIch time final payment under his contract with the said Procter 
Manufacturing Company became due and payable. * * * 

"And your orator further shows and allèges that more than six months' 
time has elapsed since the final settlement and payment by the United States 
of America to the said Ambrose B. Stannard, and upon information and be- 
lief that the said United States of America has commenced no action against 
the said Ambrose B. Stannard on any matter growing out of his said contract, 
or upon the bond or undertaking furnished by him to the said United States 
of America for the faithful performance of his said contract, dated Oetober 
26, 1910, and upon information and belief that no other action has been com- 
menced against the said Ambrose B. Stannard and the said Illinois Surety 
Company by any creditor upon the said undertaking hereinbefore mentioned, 
and that one year has not yet elapsed since the final settlement with the said 
Ambrose B. Stannard under his said contract with the United States of 
America." 

It seems to me that hère are clear allégations that on or before the 
lOth day of Oetober, 1912, there had been a full and complète per- 
formance of the contract by Stannard, and that on that day there 
was a full and a final settlement thereof between Stannard and the 
United States, and a full and final payment to Stannard of the full 
amount due and to grow due, if any, thereunder, and that more than 
six months had expired after such performance and settlement, and 
that neither the United States nor any other person had commenced 
any action on such contract and bond, and that one year from the 
date of said complète performance and final settlement and payment 
had not expired. 

In Stitzer v. United States, 182 Fed. 513, 518, 105 C. C. A. 51, 56, 
it is said : 
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"If we wefe to aeeept the government's statement tliat the work was coni- 
pleted March 25, 1909, as meeting the requlrements o( the statute, it would 
follow that the suit was timely instituted. But tlùs cannot be done; the 
language of the act prohiblts the commencement of a suit by a creditor, not 
only, as the plaintiff contends, untll six months from the completion of the 
contract, but until six months 'from the completion and final settlement of the 
contract.' Thèse terms are not équivalent. They do not mean the same 
thing. The latter may perhaps by inferenee be held to include the former, 
but the former cannot by any fair construction be made to include the lat- 
ter. Each is an essential prerequisite to the institution of a creditor's suit. 
The contract might well be completed, and yet divers disputes and différences 
exist between the parties, which would require adjustment before flual set- 
tlement could be made, as in the case at bar." 

Hère the complaint allèges that Stannard was to erect the post of- 
fice building; that he did, and "did complète the same"; and that it 
wasaccepted and final settlement and payment under such contract' 
made. 

[2, 3] The making and exécution and delivery of such contract and 
bond are duly alleged, as is the making and exécution of the contract 
between Stannard and the Proctor Manufacturing Company to fur- 
nish labor and material in the construction and érection of such build- 
mg, and the full performance of same by said Proctor Company, and 
the default of Stannard. It is not necessary to recite the allégations of 
the complaint of the intervener. It seems to me, and I hold, that the 
complaint is sufficient. It clearly shows the légal capacity of the plain- 
tiff to sue, for it allèges: (1) That it is "a corporation organized un- 
der and pursuant to the laws of the state of New York, and having 
its principal office and place of business in the city of Ogdensburg, 
St. Lawrence county, N. Y." This court will take judicial notice 
of the fact that St. Lawrence county, N. Y., and Jefferson county, 
N. Y., where the contract was performed, are in the Northern district 
of New York, in which district the action was brought. 

[4] Is the action authorized by thèse statutes one at law or one at 
equity? Clearly it is an action at law. It is an action on a contract 
and a bond, the contract made between Stannard and the United 
States, and the bond made between Stannard as principal and the 
Illinois Surety Company as his surety, as first parties, and the United 
States and ail persons supplying Stannard with labor and materials 
in the prosecution of the work ref erred to in such contract and .bond, 
as parties of the second part, or possibly we may better say between 
said principal and surety of the one part, and the United States of the 
second part, and for the benefit of ail such persons furnishing labor 
and materials. It is also an action on a second contract, the one be- 
tween Stannard and the plaintiff, Proctor Manufacturing Company, 
wherein and whereby Stannard was to pay said company for certain 
work and materials furnished and used in the construction of such 
building a specified priée. The uridertaking of the Illinois Surety 
Company is to pay such sum agreed to be paid in case Stannard does 
not. To save trouble, expense, and a multiplicity of actions, and in- 
sure justice to ail concerned, Congress bas provided that ail persons 
supplying the contractor with labor and materials in the prosecution 
of the work, and not paid, may intervene in the action, and prove their 
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contract and claims and the def ault of the uontractor, and hâve a 
money judgment and exécution. The défendants are hable, if liable 
at ail, to a money judgment. The action is to recover money, and not 
a suit for some équitable relief, as from fraud, or to compel the spé- 
cifie performance of some contract or act, or to enjoin the commission 
of some act. It is not a suit to marshal assets and distribute on équi- 
table principles, or one for an accounting. It is not an action of dis- 
covery, or one resorted to because légal remédies are inadéquate, but 
is expressly authorized by statute to enforce pure légal remédies. 
There is no trust or trust or équitable estate to administer. For the 
distinction between actions at law and suits in equity, see Fletcher's 
Equity Pleading & Practice, 1, 2, 3; 16 Cyc. 236. The action is 
against said contractor and his sureties on their contract obligations to 
pay money in a certain event, and the plaintiff is authorized "to prose- 
cute the same to final judgment and exécution." 

The fact that ail subcontractors having unpaid claims may corne 
in and prove their contracts and claims, and establish the amount due 
them, and share pro rata in the judgment or recovery, does not make 
the case équitable in its nature, or deprive either party of his or its 
right to a trial by jury of ail issuable facts. The apportionment of 
the recovery on the claims established by the verdict is a mère matter 
of computation, and not as intricate a matter as the apportionment 
of a recovery in case of death by wrongful act, when by statute in 
some of the states the jury is required to apportion the recovery in 
unequal amounts among those entitled thereto, as in the case of a vvidow 
and children, or children and grandchildren, etc. In United States 
V. McGee et al. (C. C.) 171 Fed. 209, 212, 213, the learned judge re- 
peatedly refers to what the jury could do, etc., demonstrating his con- 
ception that thèse actions are at law and not in equity. In the numer- 
ous cases where this statute bas been considered by the United States 
Suprême Court, the action is always referred to as an action, and 
never as a suit in equity. The process issued was the proper one, and 
the Surety Company will be protected against ail other suits after 
judgment in this, into which ail claimants must come under the notice 
authorized by the act. 

The demurrers are overruled, and the défendant Illinois Surety 
Company may bave 20 days in which to answer. The motion to dis- 
miss is denied. 



In re TENNESSEE CONST. CO. 
(District Court, S. D. New York. August 2, 1013.) 

1. BANKRXJPTCY (§ 16*) — JURISDICTION — PRINCIPAL PLACE OF BUSINESS OF 

Corporation. 

In determiiiing in what jvirlsdiction the principal place of business of 
a bankrupt corporation is located, doubt should be resolved in favor of 
that iurisdiction where it obtained its corporate existence, and where it 
is usually required to maintain an office. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 20; Dec. 
Dtg. § 16.*] 

•For other cases see same topie & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. BAXKRtIPTCT (§ 16*) JUBISDICTIOX — rBINCIPAL PLACE OF BUSINESS OF 

CORPOBATION. 

Where tlie assets and most of the creditors of a corporation, organlzed 
under the Laws of Missouri and retiulred to niaiutain a gênerai office 
there, were in tliat state, and tlie princliial Imsinoss transacted by it in 
New York dnring tlie last six montlis was trying to \york ont a reorsnni- 
Kation, It not liaving been in active business for sonie time, its principal 
place of business was not in New York, and tlie court in New York will 
not assume jurisdiction to déclare it bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy. Cent. Dig. § 20 ; Dec. Dig. 
§ 16,*] 

3. EVIUENCE (§ 73*) — I'BESUMPTIONS COIÎPOKATIOXS — CoifPLIANCE WITII LAWS. 

Wtiere a Missouri corporation was retjuired by tUe statute tbronsli 
whicli it derived its existence to niaintain an office in tbat state, it will 
be presunied that the law bas been coniplied with. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 94; Dec. Dig. 
§ 73.*] 

In Bankruptcy. In the matter of the bankniptcy of the Tennessee 
Construction Company. On report of spécial inaster. Report not 
confirmed. 

McLaughlin, Russell, Coe & Sprague, of New York City, for peti- 
tioner. 

Hirsch, Scheuerman & Limburg, of New York City, opposed. 

MAYER, District Jndge. The pétition in bankruptcy was fîled on 
January ,23, 1913, and issue was joined by filing an answer which de- 
nied the allégation of the pétition to the efïect that the alleged bank- 
rupt had "its principal place of business" in the Southern district of 
New York for the greater portion of the six nionths next preceding 
the filing of the pétition. The spécial master, to whom the matter 
was referred, bas recommended the granting of the prayer of the peti- 
tioner. 

The alleged bankrupt was incorporated under article 1, chapter 33, 
of the Revised Statutes of Missouri of 1909. That statute provides : 

"Sec. ."035. Every corporation created by or existing nnder the laws of this 
state sliall hâve and keei) a gênerai oHice for the transaction of business, and 
shall hâve and keei) sucli office within this state." 

The Company was designed to construct the Tennessee Central 
Railroad, but for a considérable period bas net been in active business. 
For some time prior to the beginning of the six months period the 
securities were held in pledge against obligations to creditors, nearly 
ail of whom resided and had their place of business in St. Louis. As 
near as I can discover from the record, the principal business of the 
company during the six months period bas been to try to work out a 
reorganization, so that its assets might be made valuable and its debts 
paid. 

I doubt very much whether the acts donc in the Southern district 
of New York, to which the spécial master refers in his report, can be 
regarded as doing business, so as to lay the foundation for finding 
a place of business in this jurisdiction. But if thèse acts be regarded 
as doing some business, the proof falls far short of demonstrating that 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the principal place of business was in this district. The locus of the 
principal place of business of a corporation is always a question of f act ; 
Ijut it is désirable to détermine the facts, if possible, upon some prin- 
ciple. 

[1] In a case and situation such as hère pr;esented, the doubt should 
be resolved in favor of that jurisdiction in which the corporation ob- 
tained its corporate existence and where, as is usually the case, the 
State law requires the maintenance of an office. 

[2,3] Under the section of the Missouri law above quoted, this 
corporation was required to bave and keep a gênerai office for the 
transaction of business, and to bave and keep that office within the 
State of Missouri. Presumptively the law bas been complied with, 
and there is some évidence (not entirely satisfactory) that an office 
was maintained in St. Louis for the purposes of the statute. The 
résidence of the officers is a matter of little conséquence, if any. We 
ail know that corporations hâve nonresident officers, and that routine 
and clérical work may be donc in one jurisdiction, and the principal 
office, within the meaning of the statute, may be in another juris- 
diction. 

Under thèse ci rcvtm stances it is the duty of the' court to carry out 
the spirit and purpose of this enactnient of Congress. It is conceded 
that shortly before this pétition was filed, to wit, on January 7, 1913, 
the circuit court of the city of St. Louis took possession of the aSsets 
of the Tennessee Construction Company, through its receiver ap- 
pointed for that purpose, by decree of the circuit court for the Eighth 
judicial circuit of the state of Missouri. The assets are therefore in 
Missouri, most of the creditors are there, and the concern was there 
incorporated. If it bas any principal place of business, that place, in 
my opinion, is not in the Southern district of New York, and there is 
no occasion for this court to strain itself to acquire jurisdiction in a 
very doubtful case. 

For the reasons outlined, the report of the spécial master is not con- 
firmed. Settle order on two days' notice. 
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(District Court, W. D. Washington, N. D. September 3, 1913.) 

Eemoval of Causes (§ 79*) — Time for Filing Pétition — "Requibed." 

Under Judicial Code, § 29 (Act March 3, 1911, c. 231, 36 Stat. 1095 
[U. S. Comp. St. Supp. 1911, p. 142]), providing that one entitled to and 
desiring to remove a suit froni a state court to the fédéral court may 
file a pétition for removal in the state court any tinie before défendant 
Is "required" by the laws of the state or the rule of the state court to 
answer or plead to the complaint, he must file the pétition within the 20 
days given by the law of the state in which to answer, notwithstanding 
a rule of the state court that a party may respond to any pleadlng any 
time before a default is claimed, and failure to immediately claim a de- 
fault for defendant's failure to answer in the 20 days does not enlarge 
the time to remove. 

TEd. Note.— For other cases, see Removal of Causes, Cent. Dig. §§ 135. 
136, 139-160; Dec. Dlg. § 79.*] 

*For other cases see same topic & i numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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At Law. Action by Earl Adams, by Robert D. Hamlin, guardian 
ad litem, against the Puget Sound Traction, Light & Power Company. 
Remanded to state court. 

William M. Watson, of Seattle, for plaintiiï. 

James B. Howe and H. S. Elliott, both of Seattle, for défendant. 

NETERER, District Judge. This is an action commenced in the 
state court by service of summons and complaint on May 1, 1913. No- 
tice of intention to file pétition for removal, together with pétition and 
bond, were served upon counsel for plaintiiï May 21st following. The 
pétition and bond were filed on May 22d, and an order entered by 
the judge of the state court approving the bond and ordering removal 
of the cause. Motion is hère màde to remand on the ground that the 
pétition was not filed in time. Section 29, c. 3, of the Judicial Code 
(Act of March 3, 1911, c. 231, 36 St. at L.), provides: 

"Whenever any party entltled to remove any suit mentioned in the last 
preceding section, except suits removable on the ground of préjudice or local 
influence, may désire to remove such suit from a state court to the district 
court of the United States, he may make and flle a pétition, duly verifled, in 
such suit in suc-h state court at the time, or any Unie hefore the défendant is 
requircd t)y the laivs of the state or the rule of the state court in tchich such 
suit is hrought to amtver or plead to the déclaration or complaint of the 
plaihtiff. for the removal of such suit Intô the district court to be held in the 
district wîiere such suit is pendlng, and shall make and file therewith a bond, 
wlth good and sufficient surety, for his or thelr entering in such district court," 
etc. 

The underscored portion of the section is identical with a similar 
provision in the Acts of March 3, 1875, c. 137, § 3, 18 Stat. 470, p. 
349, vol. 4, Fed. St. Annotated (U. S. Comp. St. 1901, p. 510). Rem. 
& Bal. Annotated Codes and Statutes of Washington, § 221, provides: 

"The summons must be * * ♦ directed to the défendant requiring hlm 
to answer * * * withln twenty days after the service of the summons, 
exclusive of the day of service." 

Section 222 provides that the summons shall contain title of the 
cause, etc., a clirection to the défendants to appear within 20 days 
after service of summons, exclusive of the day of service, and défend 
the action. 

"In case of fallure so to do judgment vrill be rendered * • » accordlng 
to the demand of the complaint." 

Section 24, art. 4, Constitution of the state of Washington, provides : 

"The judges of the superior courts sliall, from time to time, establish unl- 
form riiles for the government of the superior courts." 

Rem. & Bal. Code, § 280, providès : 

"The court shall establish the rules prescribing the time in which pleadlngs 
subséquent to the complaint shall be filed." 

RùIe 4 of the General Rules of the superior courts of Washington, 
adopted by the several superior court judges at a meeting held at Bell- 
ingham July 26, 1910, and which is one of the court rules of the court 
where the action, was commenced, provides : 
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"A party may respond to any pleading at any time before a default is 
flaimed. A defavilt shall be deemed claimed whenever a motion therefor is 
filed, accompauied with tbe affldavit of the party or his attorney, claiining 
such default, that no appearauce bas been made In the action, but will not 
be granted agaiust a party wbo bas appeared in the action by attorney, until 
the motion bas been served." 

The défendant has full 20 days to answer, and the time within which 
to exercise the right of removal by filing its pétition is coextensive 
with the right to answer. On failure to answer the right of default 
inures to plaintiff. Does the failure to daim default by plaintiff en- 
large the time to file such pétition by virtue of court rule No. 4? Does 
this rule confer a right which extends the time to plead or answer 
until the default is claimed, and hence enlarge the time to file removal 
pétition? Is the limitation of time in which removal pétition may be 
filed a floating one resting upon the vigilance of counsel for plaintiff? 
It is clear that no right to answer, as distinguished from a privilège, 
is conferred by rule 4. The grâce extended by it could be eut off at 
any moment. The law of the state of Washington required the de- 
fendant to plead on or before the 21st. The pétition for removal can 
be filed "any time before the défendant is by the lavvs of the state 
required * * * to answer." The state law required the défendant 
to answer and the fédéral statutes required it to file its pétition for 
removal on or before May 21st. Court rule No. 4 does not enlarge 
the time within which to file removal pétition. The right of removal 
is conferred by statute; it is not a floating privilège, depending upon 
any contingency, but is fixed by definite limit of time — the time to 
answer. 

"The statute Is imperative that the application to remove must be made 
when the plea is due, and, because the plaintiff in error does not take ad- 
vantage of his right to take judgment by default, it cànnot be properly held 
that he thereby extends tbe time for removal." Kansas City K. Co. v. 
Daughtry, 1^8 U. S. 298, 303, H Sup. Ct. 306, 308 (34 L. Ed. 963). 

Justice Gray, speaking for the Suprême Court in Martin v. Railroad 
Co., 151 U. S. 673, 14 Sup. Ct. 533, 38 L. Ed. 311, says: 

"The Judiciary Act of September 24, 1789, c. 20, § 12, required a pétition 
for removal of a case from a state court into the Circuit Court of the United 
States to be filed by the défendant 'at the time of entering his appearauce lu 
such state court.' 1 Stat. 79. The récent acts of Congress bave tended more 
and more to contract the juiisdlction of the courts of the United States, 
vs-hich had been enlarged by intermedlate acts, and to restrict it more nearly 
within tbe limlts of the earliest statute., * » * Construing the provision 
now in question, having regard to the natural meaning of its language and 
to tbe bistory of the législation upon this sub.ieet, tbe only reasonable infer- 
euce is that Congress contemplated that the pétition for removal should be 
filed in the state court as soon as tbe défendant was required to make any 
défense whatever in that court, so that, if the case' should be removed, tho 
validity of any and ail of lils défenses shovild be tried and detenuined in the 
Circuit Court of the United States." 

In Daugherty v. Western Union Tel. Co. (C. C.) 61 Fed. 138, Judge 
Baker says : 

"The right of removal is created and regulated by the act of Congress. 
and its enjoyment cannot be claimed except witliln the time and in tlie inau- 
ner prescribed by the statute. It is flrmly settled that the time within viiùcii 
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the removal may lie liad cannot be enlarged by eontinuances, demurrers, mo- 
tions to set aside service of proeess, pleas in abatement, or by stipulations 
of the parties, or by orders of tlie court extendlns the time to answer. Tliis 
doctrine rests upon the solid foundation that the statute Is mandatory and 
that the right of removal ceases to exist when the tlme limited therefor bas 
elapsed. The linùtatiou of time within whlch a removal may be liad is not 
a floating one, to be regulated by stipulations, motions, dilatory pleas, or 
orders of the court bottomed upon considérations of diligence or unavoidable 
accident. The rlght of removal is flxed and stable, measured in regard to 
the time of its exercise by the statute of the state when it fixes the tluie to 
answer or plead, or by the rule of court where the time of pleading is so 
determined in the absence of state law. The act of Congress limiting the 
time of removal would cease to be mandatory if the fédéral courts are In- 
vested with power to relieve from its opération because of the intervention 
of the vis major or the act of God. The court is clothed with no sueh dis- 
penslng power. The time within which the right of removal may be exer- 
cised is a sub.iect for législative, and not for judicial, discrétion. If tlie 
court may enlarge the time because the making of the application to remove 
bas been prevented by tlie act of God, it can do so only because it is clothed 
with discretlonary power to extend the time prescribed by the act of Congress. 
If it possesses such discretlonary power, it may enlarge the time to apply 
for a removal whenever, for any cause, the court might be of opinion that 
the delay was without fault on the part of the party asking a removal. Un- 
der such a construction, the time within which the application to remove must 
be made would not be prescribed by law but would be determined by the 
discrétion of the court, to be exercised upon the facts of each case. In my 
judgment an intiexible rule of law détermines the tlme within which an ap- 
plication to remove must be made, and the court possesses no discretlonary 
power to enlarge it. This construction of the statute may at times operate 
with harshness, but any other would defeat its plaln language and manlfest 
iiitent." 

Other authorities stipporting this conclusion are : Bank v. Apple- 
yard & Co. (C. C.) 138 Fed. 939, 940; Wabash Western Ry. v. Brow, 
164 U. S. 271, 277, 17 Sup. Ct. 126, 41 L. Ed. 431 ; Simkins, Fédéral 
Suit, § 818, and cases cited- The following cases hâve been cited by 
counsel for petitioner as supporting^ the right of removalin this case: 
Lockhart v. Railroad Co. (C. C.) 38 Fed. 274 ; Maver v. Railroad Co. 
(C. C.) 93 Fed. 601 ; Lord v. Railroad Co. (C. C.) 104 Fed. 929 ; 
Chiatovich v. Hanchett (C. C.) 78 Fed. 193; Groton, etc., v. Am. 
Bridge Co. (C. C.) 137 Fed. 284, 297, 298. 299; Tevis v. Palatine 
Ins. Co. (C. C.) 149 Fed. 560; Hansford v. Stone-Ordean- Wells Co. 
(D. C.) 201 Fed. 185 ; Powers v. Railway, 169 U. S. 92, 18 Sup. Ct. 
264, 42 L. Ed. 673. Each and ail of thèse cases are readily distin- 
guishable from the case at bar. 

The time within which the right of removal may be exercised is a 
matter for législation. The time having been fixed within which the 
pétition must be ûled, there is nothing for judicial discrétion. 

The application for removal was made too late, and the cause must 
be remanded to the state court. An order to that efifect may be en- 
tered. 
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THOMPSON TOWING & WRECKING ASS'N et al. v. McGREGOR et al. 

(Circuit Court of Appeals, Sixth Circuit. August 4, 1913.) 

No. 2,262. 

1. Sbamen (§ 29*) — Injuey in Service — Liability of Vessel. 

The duty of a shlpowiier to see that she is seaworthy and equipped 
with proper appliances when startiug on a voyage or other asslgned work 
is a positive one vvliieh cannot be delegated, aud he is liable for any in- 
jury to a seanian arising from his failure to perform it. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. § 29.*] 

2. Shipping (§ 209*) — Limitation of Liability — Pboceedings — Stjbrender 

or Vessels. 

Where a lighter without motive power was being used by a tug, the 
property of the same owner, to aid in floating a stranded steamer by re- 
ceiving a part of the cargo, when a détective pump boiler on the lighter 
exploded, injuring members of her crew, the two vessels are to be re- 
garded as having been a single instrumentality, and both were properly 
required to be surrendered by the owner iu proceedings for limitation 
of liability, 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 646-655, 659, 
661, 662; Dec. Dig. § 209.* 

Limitation of owner's liability, see note to The Longfellow, 45 0. C. 
A. 887.] 

3. Shipping (§ 209*) — Proceedings fok Limitation of Liability — Burden 

DP Pkoof. 

Under admiralty rule 54, which requires claimants, upon issuance of 
a monition in proceedings for limitation of liability, to appear and "make 
due proof of their respective claims," the burden rests on a claimant of 
damages for a death to prove the time and place of such death where 
those facts are material. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 646-655, 659, 
661, 662 ; Dec. Dig. § 209.*] 

4. Death (§ 8*)— Action for Weongful Deatii — Jtjrisdiction — Vessel on 

Gbeat Lakes. 

Claimant's intestate was killed by the explosion of a boiler on a lighter 
temporarily engaged in assisting to release a steamer stranded in Mud 
Lake, an extension of Lake Huron through which passes the boundary 
Une between Michigan and Ontario ; the lighter being at the time near 
the Une but probably on the Canadlan side. The vessel was owned and 
reglstered in Michigan. Held that, while in such waters, she construc- 
tively constituted a part of the territory of Michigan, and that, in the 
absence of any législation by Congress on the subject, the Michigan stat- 
ute giving a right of action for wrongful death was applicable. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 12, 36, 52, 121, 
133 ; Dec. Dig. § 8.*] 

5. CorRTs (§ 366*) — Fédéral Courts — Following State Law — Interest as 

Damages. 

Where damages for wrongful death are recovered in a court of ad- 
miralty under a state statute, the rule as to the allowance of interest, 
established under the statute by the court of last resort of the state, 
will be followed. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec. Dig. § 366.* 

State laws as rule of décision In fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

•For other cases see Bame topic & § humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Itidexaa 
207 F.— 14 
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Appeal from the District Court of the United States for the West- 
ern District of Michigan; Arthur C. Denison, Judge. 

Proceeding in admiralty by tlie Thompson Towing & Wrecking As- 
sociation and the Great Lakes Towing Company for limitation of li- 
abihty. Appeal by petitioners from decrees in favor of William Mc- 
Gregor and Matilda Workman, administratrix, Affirmed. 

ïhls is an appeal from a decree entered lu a proceeding to liniit liabllity 
respectlng a boiler explosion ou the ligbter Stewart, which resulted in tlie 
instant death of Workman on board the vessel aud in permanent Injury to 
McGregor, who were members of her crew ; sueh proceeding having been 
commencGd pursuant to sections 4283 et seq., and anieudments, of the Kevised 
Statutes of the United States (U. S. Comp. St. 1901, pp. 2W3 et seq.). The 
explosion occurred in Mud Lake, an arm or bay of Lake Huron, near the 
mouth of St. Mary's river. Ainsworth v. Munoskong Huuting & Fishing Club, 
159 Mich. 61, 123 N. W. 802. ïhe ore-carrying steamer Elwood had grounded 
there, and the lighter Stewart wlth other vessels of appellantis had been en- 
gagea, to float the Elwood. The immédiate occasion of appellants' proceed- 
ing was the commencement by appellees of separate suits in a county court 
of Michigan to recover damages for the death and permanent injuries men- 
tioned. Under the usual averments of a pétition both to limit and to con- 
test liability, surrender and appraisal alone of the Stewart were sought and 
made and stipulation covering such appraisal was substituted for the lighter ; 
monltion and publication addressed specially to appellees and also to ail other 
persons claiming damages or liens on account of injuries caused by the ex- 
plosion were issued and made, citing appellees and such other persons to 
appear in the court below and make proof of thelr respective claims ; and 
an order was made restraining ail from prosecuting suits arising ont of the 
explosion, except as against such stipulation. Subsequently default was taken 
against ail persons claiming Injuries from the explosion, except only the ap- 
pellees; and thus the controversy was reduced to the parties to this appeal. 

Appellees filed answers to the pétition; and, upon complaint that the orig- 
inal surrender and stipulation should hâve included further vessels and cer- 
tain pending freight, additional stipulations were requlred and filed embrac- 
ing the value of the steani tug Merrick, which belouged to appellants and was 
engaged with the Stewart in lightering and floatlng the Elwood, and also 
distinct pending freight. September 6, 1911, final decree was entered in 
favor of each of the appellees, which resulted in this appeal. ITurther neces- 
sary facts appear, with objections passed upon, in the opinion. 

Keena, Lightner, Oxtoby & Oxtoby, of Détroit, Mich. (Hermon A. 
Kelley, of Cleveland, Ohio, of counsel), for appellants. 

John W. Shine and Ë. S. B. Sutton, both of Sault Ste. Marie, Mich., 
for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
S ATER, District Judge, 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The claims of both appellees hâve been presented and considered to- 
gether. 

[1] 1. It is objected that the appellants are not shown to hâve been 
euilty of négligence, which w^as the proximate cause ofthe explosion. 
The effort is to show that ail who Were at the time engàged on the 
Stewartj including the captain,, were, members of the crew, and so to 
excuse the owners under the fellovi^-servant doctrine. This fails to 
give due effect to the condition of both the boiler and the huU of the 
Stewart. The boiler was formerly io' use on the Crusader. In 1896 
the Crusader burned to the water's edge and the remuants of its hull. 
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including the boiler, sank. Some four years later the boiler was raised 
and placed in the Stewart. Besides the proved impairment of the 
boiler by reason of the fire and the time it was under water, it was suf- 
fered to fall into serious disrepair while on the Stewart. The year be- 
fore the explosion, the safety valve of the boiler had been taken ofï 
and the opening plugged. The steam gauge was so broken and other- 
wise eut of order that the steam pressure could not be ascertained, even 
approximately, except by tapping and manipulating the gauge ; and the 
water gauge would not disclose the stage of water in the boiler. Thus 
the appliances for avoiding excessive pressures of steam or stages of 
water below the normal were grossly def ective ; and, as to substituting 
"plugging" for a safety valve, we agrée with Judge Denison, who in 
deciding the case below said : 

"The absence of the safety valve might well be presumed the cause of the 
explosion and, for the purposes of thls case, I thlnk that fact should be con- 
sldered as establtshed." 

Thèse matters were common knowledge among those who had to do 
with the boiler. Moreover, the boat itself was old; it had been a 
schooner and converted intq a lighter ; it carried two boilers, one for 
operating its derrick and the other (the one that exploded) for pump- 
ing water. The Stewart had not been "fitted out" in the year of the 
explosion ; it leaked badly when heavily loaded, as it appears to hâve 
been at the time ; indeed, the boiler that exploded was then in use ta 
pump out her hull. 

Thèse détails are sufficient, without more, to warrant turning to the 
inquiry whether the owners of the Stewart were chargeable with 
knowledge of such conditions as thèse. Capt. Thompson was the local 
manager of the owners in Sault Ste. Marie, Mich., and, although his 
"orders came from officiais at Cleveland," he testified that he had 
"gênerai charge of the sending of the expédition to the Elwood," and 
further that he ordered "the outfit down there to do the work that 
was required to get that vessel afloat." There was évidence tending 
to show that he had knowledge of thèse conditions. True, he dis- 
claimed such knowledge, but their proved existence made déniai vain ; 
they had been allpwed to remain too long, almost a year ; and we 
think it is not too much to say that the owners were chargeable with 
knowledge of them and of the danger their existence meant to the 
crew when the vessel was hired and started on its mission to lighter 
the Elwood. 

It is the duty of a shipowner, for the purposes either of a voyage 
or of an undertaking like this, to furnish a vessel, with the usual and 
necessary appliances, in such condition and repair as reasonably to at- 
tain the objects intended; in a word, the vessel as an entirety must be 
seaworthy; and the owner's duty in this behalf is positive and non- 
assignable. La Fernier v. Soo River Wrecking Co., 129 Mich. 596, 
89 N. W. 353; The Drumelton (D. C.) 158 Fed. 455, 456; Hughes 
on Admiralty, 184, and citations announcing the rule, although the f acts 
of the particular cases did not warrant its application. See, also, Cor- 
nell Steamboat Co. v. Fallon, 179 Fed. 293, 294, 295, 102 C. C. A. 345 
(C. C. A. 2d Cir.); The Lowlands (D. C) 142 Fed. 888; Ufourche. 
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Packet Co. v. Henderson, 94 Fed. 872, 873, 36 C. C. A. 519 (C. C. A. 
5th Cir.). In short, we must regard the applicable rule of liability as 
settled by The Osceola, 189 U. S. 158, pages 173, 174, 23 Sup. Ct. 483, 
47 L. Ed. 760, where Mr. Justice Brown in the course of the opinion 
pointed out the distinction between the duty of the shipowner as to 
seaworthiness and fitness of appliances and his duty concerning mat- 
ters of navigation and the like, and then, in summing up in four prop- 
ositions, said in the second (189 U. S. 175, 23 Sup. Ct. 487, 47 L. Ed. 
760): 

"That the vessel and her owner are, both by Engllsh and American law, 
liable to an Indemnity for Injuries received by seamen in conséquence of tlie 
unseaworthiuess of tlie sMp, or a failure to supply and Ueep in order tUe 
proper appliances appurtenant to the ship." 

This rule does not differ in principle from the rule which holds a 
master liable in damages for negiect of his positive duty to his injured 
servant, no matter whether such injury is due in part to negiect of 
fellow servants or not. Kreigh v. Westinghouse & Co., 214 U. S. 249, 
257, 29 Sup. Ct. 619, 53 L. Ed. 984. 

[2] 2. Objection vvas next made to the action of the court below in 
requiring a stipulation to include the tug Merrick ; the insistence be- 
ing that the appellants' liability is limited to the Stewart. The ap- 
pvaised value of the Stewart was $1,400; and the value of the Mer- 
rick, as ultimately reduced, was $10,000. Objection is also made to 
the valuation placed upon the Merrick ; but in view of the évidence, 
which need not be recited, we are not disposed to interfère with the 
value fixed below. The argument that the stipulation regarding the 
Merrick should not hâve been exacted is that the Merrick was not 
concerned in the accident. The Stewart was not equipped with mo- 
tive power and in her movements was wholly dépendent upon that of 
some other vessel. Capt. Thompson sent to the relief of the Elwood 
the tug Merrick and the lighter Stewart; the former towing the lat- 
ter to the Elwood. It is true that he sent other boats to engage in the 
same opération, but the effort to force either the surrender of those 
boats or the giving of a stipulation covering their value failed. The 
situation of the Merrick and Stewart before and at the time of the ex- 
plosion and the conditions in effect converting those boats into a uni- 
tary instrumentality while working to release the Elwood were aptly 
described and, as we conceive, the applicable law forcefully stated by 
Judge Denison. He said: 

"I thinli, however, that the Merrick and the Stewart, under thèse circuni- 
stances, belong together. The Merrick was the motive power of the combina- 
lion, without which the lighter could not niove. They were, at the moment, 
lihysically connected, througli the Elwood. Tlie Merrick could not move the 
Klwood untll part of her cargo was tuken ont, and the most effective wuy 
was to keep on renioving cargo to the Merrick's attendant barge while the 
Merrick kept on pulling. Both boats were jointly engaged in floating the VA- 
wood, the Stewart in one way and the Merrick in another; and the work 
which the Stewart was doing was a necessary élément In the work which 
the Merrick was doing. The fact the Stewart had, for a short time, dls- 
continued removing cargo while the Merrick was pulling cannot be con- 
trolllng. Whether or not tlie master of the Elwood had gênerai coutrol, the 
Stewart was, as between the Merrick and the Stewart, under the direction of 
the Merrick's captain. The Merrick had placed the Stewart and would soou 
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take lier away, unless the Thompson Company substituted some other tug 
for thtit duty. Undor such circumstances, the two boats together eonstltuted 
the unit that must be surrendered in order to justify a limitation of lia- 
bility. The Northern Belle, 9 Wall. 526, 19 L. Ed. 746; The Arturo (D. C.) 
6 Fed. 308, Lowell, 0. J. ; The Alabama (C. 0.) 22 Fed. 449, Pardee, 0. J. ; 
The Bordentown (D. C.) 40 Fed. 686. Brown. D. J.; The Columbia, 73 Fed. 
at page 237, 19 C. C. A. 436 (C. C. A. 9). Even if the more limited rule of 
The Mason, 142 Fed. 913, 74 C. C. A. 83 (C. C. A. 2), reversing (U. C.) 131 
Fed. 632, was to prevail in thls court, still I think that the eharacter of the 
Stewart's work as ineidental to the main service being performed by the Mer- 
rick, and the tact that the good condition of this boiler was indirectly neces- 
sary in order that the Elwood niight yield to the Merrick's pull, distinguish 
the présent case. See, also, The Anthracite (D. 0.) 162 Fed. 384, Adams, U. J." 

And on rehearing the court further said: 

"Tliere lias been exhaustive argument upon the merltorious question whether 
the tug Merrick should hâve been included in the surrender, or her value in 
the stipulation. I cannot doubt that the question of the liability of the Mer- 
rick is a close one, but I find no controlllng authority which prevents what 
seems to nie the very proper course of holding her liable in this case. Un- 
questionably both the Merrick and the lighter were engaged in a common en- 
terprise; they were physically connected, although, instead of being lashed 
rail to rail, the Elwood and a tow line interveued; the then existing act of 
the Stewart in lightering the Elwood was an act in aid of and in co-opera- 
tion with the then existing pull of the Merrick on the tow line; and the act 
of the Merrick in so pulling waS in co-operation with and in aid of the light- 
ering being conducted by the Stewart. In addition, I think the fair assuiui> 
tion is that the captain of the Merrick was in practical control of the lighter 
and the tug. There is no very clear testimony to this efCect, but the natural 
relations between the captain of a powerful tug, the flagship of the wrecking 
fleet, and the man in charge (perhaps by courtesy called captain) of what was 
practlcally only a scow would be to this effect. There is no practical doubt 
that the captain of the lighter would hâve obeyed any instructions which the 
captain of the tug had seen fit to give. 

"The situation would be différent if the négligent act which is to condemn 
the particular, gullty rem had been the independent act of an agent who had 
to do with the Stewart only (as in The Mason and similar cases). Hère, how- 
ever, the daniage(d) claiinant(s) coufat upon the négligence of the agent in 
charge of both boats who equipped and sent out the détective boiler as part 
of a working unit, and the damage happened at a moment wheii thèse pos- 
sibly separable parts were in fact united." 

It is strenuously argued by counsel that to hold the Merrick would 
be to establish a rule that would be most injurious to the shipping in- 
terests of the Great Lakes. The reason assigned is stated in the mar- 
gin.^ The most obvious answer to this complaint is that, although the 
appellants furnished at least four vessels to release the Elwood, the 

1 "In relation to vessel owners generally, that doctrine would involve in a 
coiuiDon liability the steamer and ail the barges in a tow, regardless of the 
question of the fault of the respective vessels ; in relation to the wrecking 
business it would involve ail tugs, pumps, lighters, diver's outflt, and ail 
wrecking apparatus nierely because they happened at some time to hâve been 
engaged upon the release of the same vessel, and irrespective not only of their 
fault but of the extent or cliaracter of the service in which they were en- 
gaged, or even the terms of their employment; and in gênerai it would prac- 
tlcally nullify the rlght of the owner to limit his liability to the value of the 
vessel or vessels actually responsible for an injury and extend that liability 
to ail other vessels and property which such owner happened to hâve and 
which chanced to be directly or indirectly connected with the expédition upon 
which the .accident occurred." 
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effort made in the court below, as we hâve already said, to hold any 
of them except the Merrick and the Stewart failed. We should add 
that the appellees sought also to hâve the Elwood and her cargo held, 
but the appUcation was denied. Thèse eliminating processes of the 
trial court do more than to illustrate the error of the criticism made 
of the décision. They point out the necessity of studying the facts 
not only of the case in hand but also of the cases cited and relied on 
as précédents, for the purpose of identifying in each instance the of- 
fending thing, whether that be a single or a composite instrumentality. 
The particular feature, then, constantly to be borne in mind hère is 
the mutual dependence of the Merrick and the Stewart in the work 
of releasing the Elwood ; as Judge Addison Brown said in The Bor- 
dentown, 40 Fed. 687, when speaking of the Bordentown and the Win- 
nie, âlthough engaged in towing, they "were in efifect one vessel." At- 
tention to a fact like this cannot be efïectively diverted by allusion to 
the terms of employment of the Merrick and Stewart, because their 
unitary characteristics existed at the crucial moment of the explosion. 
We think this fact alone brings this case within the principles of the 
décisions relied on in the opinion below and distinguishes it from the 
cases claimed to be opposed to it. The existence of a similar fact in 
the Bordentown Case was regarded as a distinguishing feature even 
in the Mason Case, 142 Fed. 916, 74 C. C. A. 83 (C. C. A. 2d Cir.), 
upon which so much reliance is placed by appellants. Again, we think 
it is fairly to be inferred from the opinion in the Mason Case that, 
while the steam tugs, the Mason and the Babcock, were engaged in 
towing the steamship Gratwick, they were acting in independent ca- 
pacities and so did not présent the fact which is controlling hère ; and 
of this Judge Wallace said (142 Fed. 918, 74 C. C. A. 88) : 

"If the liability of the owner for the tort or wrong of a vessel, arising from 
the iniseonduct or negUgence of her master or crew, could be enforeed agaiiist 
another vessel belonging to the same owner, wheuever she iiiight happen to 
be engaged In the same enterprise with the other vessel, though actiug in an 
independent capaclty, and under the control of her ovfn master aud crew, in 
performing her part of it, the spirlt and meauiug of the statute limiting the 
liabilities of vessel owners would be disregarded." 

There is nothing contained in the report of The Sunbeam, 195 Fed. 
469, 115 C. C. A. 370 (C. C. A. 2d Cir.), following the ruling in the 
Mason Case, to show what, if any, vital relations existed between the 
work of the offending scow, the Sunbeam, and the other vessels which 
were not surrendered. We conclude that it is to effectuate, not to 
def eat, the intent of Congress in its enactment of the laws empower- 
ing shipowners to limit their liability respecting marine disasters,* to 
deny to an owner the right to surrender only one of two interdepend- 
ent vessels, which he had negligently united and furnished, as hère, 
for a joint service in releasing a stranded ship; it is enough in such 
circumstances to permit him to avail himself of the benefits of the lim- 
itation statutes at ail. 

3. Objection is also made to the claim of Matilda Workman, as ad- 
ministratrix. The grounds are that the explosion occurred in Canadian 

a Monongahela River Conso). Coal & Coke Co. v. Hurst, 200 Fed. 711, 715 
(C. 0. A. 6th Cir.), and cases there clted. 
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waters ; that the right of recovery for the death of her intestate is 
governed by the laws of the province of Ontario ; and that her suit 
was not commenced within the time prescribed by the statute of that 
province respecting such actions. The explosion and the death oc- 
curred November 25, 1900, and, as we hâve said, separate suits were 
brought by the appellants in a county court of Michigan; but Mrs. 
Workman's suit was not commenced until November 29, 1901, while 
the statute of the province required every such action to be "com- 
menced within 12 months after the death of the deceased person" (R. 
S. O. 1887, c. 135, § 5) ; thus her suit was begun four days after this 
period had expired. 

[3] Where, then, did the accident happen? Appellants allège in 
their pétition that it occurred in Canadian waters, and Mrs. Workman 
in her answer dénies this. Each side now claims that the burden of 
proof rested upon the other to show just where the Stewart was at 
the time of the death ; but admiralty rule 54 requires claimants, upon 
issue of a monition, to appear before the court and "make due proof 
of their respective claims," etc. We do not see how a death claim 
can be validly proved without disclosing the place and circumstances 
of the death. Such a right of action dépends solely upon a statute, 
and no presumption arises as to where the act causing the death was 
committed ; the case would be différent in this respect if the right of 
action existed at common lavv'. Wooden v. W. M. Y. & P. R. R. Co., 
126 N. Y. 10, 14, 15, 26 N. E. 1050, 13 L. R. A. 458, 22 Am. St. Rep. 
803; Le Forest v. Tolman, 117 Mass. 109, 19 Am. Rep. 400; Burdict 
V. Mo. Pac. Rv. Co., 123 Mo. 221, 229, 27 S. W. 453, 26 L. R. A. 384. 
45 Am. St. Rep. 528; Cuba R. R. Co. v. Crosby, 222 U. S. 473, 479, 
32 Sup. Ct. 132, 56 L. Ed. 274, 38 L. R. A. (N. S.) 40. The most that 
is claimed on behalf of Mrs. Workman is that the "channel is sinuous 
and crosses many times the boundary line, and the exact spot where 
the Elwood was is not shown by the évidence." Such an inquiry is 
attended with inhérent difficulties, for no physical objects seem to ex- 
ist by which the ordinary observer can ascertain the boundary through 
Mud Lake. The trend of the évidence indicates that the Elwood 
grounded on the easterly or Canadian side of the channel; and that 
at the time of the explosion the Stewart was lying on the American 
side of the Elwood and very close to the boundary line. Upon the 
whole, we think the conclusion reached by the trial court must be ac- 
cepted: 

"Although the proof Is thus indefliilte, I think it is to be .taken as the fact 
that the Stewart, at tlie time of the accideut, actually was in Cauadian wa- 
ters." 

However, it is to be observed and remembered that the Stewart had 
been taken from the American side for a temporary object only and 
with intent to return her wifhout touching at any Canadian port, and 
that she was brought back to the nearest American port directly after 
the accident. 

[4] Concededly the state suit was begun within the time fixed by 
the Michigan death statute. Can the right of action in terms pre- 
served to the widow by that statute be enforced? If so, it is because 
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at the time of the death the Stewart was through ownershîp and reg- 
istration domiciled in Michigan and was, as respects the enforcement 
of such a right, part of the territory of Michigan. So far as this 
question is concerned, the ultimate basis of the decree was "that the 
explosion of tliis boiler was a matter which did not directly involve 
the 'peace, dignity, or tranquility' of the Canadian government but 
rather involved the 'internai discipline and management' of the ship." 
This was regarded as being in accordance with the ratio decidendi in 
United States v. Rodgers, 150 U. S. 249, 260, 266, 14 Sup. Ct. 109, 
113, 116 (37 h. Ed. 1071), in which it was held that the fédéral courts 
hâve jurisdiction, under section 5346 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 3630), to try a person for a crime "committed on a 
vessel belonging to a citizen of the United States when such vessel is 
in the Détroit river, out of the jurisdiction of any particular state, and 
within the territorial limits of the Dominion of Canada." 

Thus the question confronting us is at last narrowed to the inquiry 
whether, since the act causing the death of Workman occurred on a 
vessel owned and territorially situated similarly to the vessel involved 
in the Rodgers Case, jurisdiction extends to the enforcement of a civil 
liability, like the one urged hère. At least two différences, we do not 
say distinctions, are readily observable between the question decided 
in the Rodgers Case and the one now under considération. The charge 
in the former case was the violation of an act of Congress, entailing, 
if sustained, a prescribed penalty, while hère the claim is that the acts 
of négligence described entitle the claimant to a right of action under 
the statute of Michigan. The one concerns criminal responsibility and 
the other civil liability. Similarity in the two cases in ail other ma- 
terial respects is in principle clearly observable. We shall consider 
the effect of the différences and the similarity mentioned as we pro- 
gress. We do not dwell at this point upon the rule settled by the 
Rodgers Case. So far as the question of jurisdiction is concerned, if 
the Canadian waters in question could be regarded the same as the 
waters of one of the open océans, recovery in this case might be war- 
ranted by décisions like that of The Hamilton, 207 U. S. 398, 405, 28 
Sup. Ct. 133, 134 (52 L. Ed. 264) ; but that case grew out of a col- 
lision at sea, without the territorial jurisdiction of any particular na- 
tion, and concerned lest members of the crew of the sunken vessel 
and claims made on açcount of their deaths against a fund derived 
f rom the Hamilton, under the limitation acts of Congress ; Mr. Justice 
Holmes stating: 

"The jurisdiction coimnonly expressed in the formula that a vessel at sea 
is regarded as part of the territory of the state, was held, upon much con- 
sidération, to belong to Massachusetts," etc. 

It is strongly contended that the Hamilton, and the class of cases it 
représenta, are inapplicable because the Stewart was at the time of the 
accident lying in waters of another nation. The idea, of course, is 
that the local law of the place of injury and death must govern. No 
doubt this is the gênerai rule ; still, in determining the place of Work- 
man's death, we must not overlook the question whether, in the cir- 
cumstances of this case, the Stewart was constructively part of Mich- 
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igan, so far as her "internai management and discipline" were con- 
cerned. This cannot be solved by such cases as Smith v. Condry, 1 
How. 28, 32, 11 L. Ed. 35, where, in passing upon the rights of tvvo 
American vessels which had collided at the dock of the port of Liver- 
pool, it was held that certain British statutes enacted for the régulation 
of pilots conducting ships were controlling. Mr. Justice Nelson said 
in The Eagle, 8 Wall. 15, 22 (19 L. Ed. 365), when speaking of Smith 
V. Condry and of other similar décisions, one by Dr. Lushington: 

"Thèse are exceptional cases and furnished no rule to the court below for 
the tiial of the collision in question." s 

We need not recapitulate the great variety of citations employed by 
counsel to show that the statute of the province of Ontario is con- 
trolhng. They are not either in the points determined or in principle 
décisive of the présent issue. 

We come now to consider the question on its merits. Congress bas 
passed no statute to take a case like Workman's out of the opération 
of the common-law maxim that personal actions die with the persons. 
The act of Congress approved June 15, 1836, admitting the state of 
Michigan into the Union, made the easterly boundary of the state co- 
terminus with "the boundary line between the United States and Can- 
ada, through the Détroit river, Uake Huron, and Lake Superior to a 
point where the said last line touches Lake Superior." Act June 15, 
1836, c. 99, 5 Stat. L., 49. It is settled that, where Congress has not 
acted, a state may, as respects its interests, enact appropriate statutes 
concerning matters also within the fédéral power ; such laws of course 
become operative throughout the state, as well upon navigable waters 
as upon land within its laoundaries ; and this right of the state includes 
the power to enact and enforce statutes providing damages for wrong- 
ful death. The Hamilton, supra, 207 U. S. at page 404, 28 Sup. Ct. 
133, 52 L. Ed. 264; The Minnesota Rate Cases, 230 U. S. 352, 33 
Sup. Ct. 729, 57 L. Ed. 1511, recently decided by.the Suprême Court. 
Thus the municipal law appertaining to the waters of Mud Lake em- 
braces the statutes of the state of Michigan and the province of On- 
tario, before pointed out. Both of thèse statutes were in force at the 

3 Judge Denison said : "That local laws will not be controlling where the 
matter involved has to do with the 'Internai manai,'ement or discipline' of the 
vessel. Beaiing thèse limitations in nùnd, it will be seen that the collision 
and towage cases are not applicable. Smith v. Coudry. 1 How. 28 [11 L Ed. 
35] ; Bigelow v. Nickerson, 70 Fed. 11.3 [17 C. C. A. 1, 30 L. R. A. 3.30] ; Hum- 
bolt y. Christophersou. 73 Fed. 2.39 [19 C. 0. A. 481, 46 L. R. A. 204] ; Rob- 
iuson V. D. & C. Co., 73 Fed. 883 [20 C. C. A. 80]; Alaska Co. v.. Williams, 128 
Fed. 362 [03 C. C. A. 92]. Those cases involve the maritime law and the sail- 
ing rules of the country having authority over the waters. Not so with the 
obligation of thè owner of the beat to furnish its crew with a safe place to 
work. Tins obligation is sometinies, and not imi)roperly, spoken of as an im- 
plied eontract obligation; but, whether its làolation is a matter of contract 
or of tort, it seems to pertain quite distinctly to the 'internai management and 
discipline' ot the ship. As applied to this case, it is not a matter which con- 
cerns the local government, exceptlug by the indirect connection between the 
safety of such niachinery and the safety of adjacent Canadian citizeus and 
property. Nor is the question between the lex loci and lex forl (as in A., T. 
& S. F. Ry. V. Sowers, 213 U. S. 68 [29 Sup. Ct. 397, 53 L. Ed. 095]); but 
onJy what locus." 
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time of Workman's death ; and we need not repeat that Mrs. Work- 
man's right under the foreign statute was barred, while lier right un- 
der the domestic statute survived, at the time she commenced her 
suit. 

It is well known that for a time some of the leading admiralty judg- 
es of this country, in administering the maritime law, disregarded the 
limitations fixed by such statutes, as also the maxim that a personal 
action dies with the person (The Harrisburg, 119 U. S. 199, 205 to 
214, 7 Sup. Ct. 140, 30 L. Ed. 358, where the subject was reviewed by 
Chief Justice Waite) ; but the effect of the décision in The Harrisburg 
was to overrule that class of cases. The case so considered by the 
Chief Justice concerned a suit in rem begun in a fédéral court of 
Pennsylvania against the steamer Harrisburg to recover damages for 
a death caused by the négligence of the steamer in a collision with 
a schooner in a sound of the sea, embraced between the coast of 
Massachusetts and the islands of Martha's Vineyard and Nantucket, 
and within the state of Massachusetts. The ofïending ship belonged 
to the port of Philadelphia, where she was enrolled according to the 
laws of the United States. Both Pennsylvania and Massacliusetts 
had enacted statutes authorizing recovery of damages for death oc- 
casioned by négligence, etc. ; but the suit in question was brought 
after thé limitation of time fixed by each of the statutes had expired, 
and the court was satisfied that the suit was begun too late. 119 U. S. 
214, 7 Sup. Ct. 140, 30 L,. Ed. 358. This is tantamount to saying, as 
Chief Justice Waite there in substance said, and as the présent Chief 
Justice, when speaking of that case in La Bourgogne, 210 U. S. 95, 
138, 28 Sup. Ct. 664, 679 (52 L. Ed. 973), in ternis said : 

"That no damages eau be recovered in admiralty for the death of a human 
being ou the hlgh seas, or on tlie waters navigable from tlie seas, caused by 
négligence, in the absence of an act of Congi-ess, or a statute of a state, giv- 
ing the right of action therefor." 

And this in turn plainly implies that, if there be either such a féd- 
éral or state statute, damages are recoverable. Since the right of ac- 
tion hère bas been preserved in Mrs. Workman by the Michigan stat- 
ute, there is no perceivable reason why the right cannot under the 
facts of this case be enforced. If that statute were an act of Congress 
and limited in its opération to the waters of the Great Lakes, naviga- 
ble rivers, etc., the instant case could not be rationaliy distinguished 
from the Rodgers Case.* As Congress has chosen to remain silent, 
the subject-matter of the Michigan statute, both as to lands and navi- 
gable waters within its borders, was plainly within the législative 
power of the state (Bigelow v. Nickerson, 70 Fed. 113, 117, et seq.,, 

* Indeed, under such an act of Congress, the présent case would be stronger 
than the Rodgers Case, for thé difticulty in that case was not, as it clearly 
could not bave been under the long-settled rule of the Genesee Cliief (12 How- 
ard, 443), either that the admiralty jurisdiction in civil cases did not extend. 
to, or that Congress could not pass an act providing for the punishment of 
crimes comniitted anywhere upon the Great Lakes, navigable rivers, etc. ; but, 
it was that the Crimes Act theu under considération did not in ternis embraee 
such internai navigable waters. See dissentiug opinions in the Rodgers Case. 
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17 C. C. A. 1, 30 L. R. A. 336 [C. C. A. 7th Cîr.] ; Chicago Transit 
Co. V. Campbell, 110 III. App. 366, 370, 371); and there should be 
accorded to it the same opération and efïect concerning the Stewart 
and lier location as would be to an appropriate similar act of Con- 
gress. In speaking of the vessels passing through the Détroit river, 
Mr. Justice Field said in the Rodgers Case, 150 U. S. 260, 14 Sup. Ct. 
113, 37 L. Ed. .1071: 

"Ail of them, however, so far as transactions had on board are coucerned, 
are deemed to be within the country of thelr owners. Constructively they 
constltute a part of the territory of tlie nation to which the owners beloug. 
Whilst they are on the navigable waters of the river they are within the ad- 
uiiralty jurisdiction of tliat country. This jurisdictlon is iiot changed by the 
fact tlîat each of the neighborlng nations may in some cases assert its own 
authority over persons on sucli vessels in relation to acts comniitted by them 
within its territorial limlts. * * * The gênerai rule is that the country to 
which the vessel belongs will exercise jurisdiction over ail matters afCecting 
the vessel or those belonging to her, witliout interférence of the local govern- 
ment. iinless they involve its peace, dignity, or tranquility. in which case it 
may assert its authority. Wildenhus' Case, 120 U. S. 1, 12 [7 Sup. Ct. 385, 
30 L. Ed. 565] ; Halleck on International Law, c. 7, § 26, p. 172." 

The pertinence of this language to the case in hand is obvious ; 
and it scarcely need be said that in giving efïect to the Michigan stat- 
ute it is not meant to say that the législation of a state, any more than 
that of Congress, can in terms be given extraterritorial efïect; it is 
only meant to say, as we hâve just pointed ont in the Rodgers Case, 
that vessels situated like the Stevi'art constructively "constitute a part 
of the territory of the nation to which the owners belong." It is 
manifest that such a constructive extension of territorial sovereignty 
as to matters occurring on board a ship domiciled and situated as 
the Stewart was, and not involving the peace, dignity, or tranquillity 
of the nation in whose waters she was lying, rests upon the necessities, 
not to say the comity, of nations whose conventional boundaries ad- 
join in navigable waters. This is well illustrated by a portion of the 
opinion below: 

"If the proper conclusion in this case was doubtful, I should hesitate to 
décide that the existence of this liability depended upon a few minutes of time 
or a few feet of distance, as would le the case with a vessel situated nearly 
upon the Une and frequently crossiïig and recrossing; or that upon this sub- 
.ject there could be one rule upon the Stewart and another rule upon the Mer- 
rlck ; or that there uiiglit be one rule forward and another aft, ou the same 
boat." 

The cases of Robinson v. Détroit & C. Steam Nav. Co., 73 Fed. 
■883, 20 C. C. A. 86 (C. C. A. 6th Cir.), and Wingert v. Circuit Judge, 
101 Mich. 395, 59 N. W. 662, are not applicable. It distinctly appears 
that the persons on account of whose deaths suits were brought in 
those cases were drowned in Canadian waters, and the questions we 
hâve hère considered did not arise and of course were not determined 
in either of the cases. 

[5] 4. The last objection concerns the interest and the costs as 
allowed below. The award made in favor of Mrs. Workman was 
$3,500 and that of McGregor $3,000, both as of the date of the com- 
mencement of their respective suits, and interest thereon at 5 per 
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cent, from the time of the accident until the date of the decree. 
Counsel for appellants admit that, "in cases involving the destruction 
of spécifie property, intercst may, in tire discrétion of tlie court or 
jury, be avvarded to the plaintifts," but they claim that this cannot bc 
done "in actions based only upon injuries to the person, inchiding 
death daims'' ; reliance being placed on cases cited in tlie margin.-' 
If tire rule of thèse décisions as apphcd to ordinary cases at law for 
tortious Personal injuries not resulting in death we'rc conceded, it 
■would not foJlow that the rule should be applicd to tlie daim of Mrs. 
AVorkman. Her daim, as we hâve scen, is based upon the death act 
of the state of Michigan, and we are unable to see any reason why 
the rule of the court of last resort of the state should not be con- 
trolling as to the construction of that statute. In Larsen v. Home 
Téléphone Co., 164 Mich. 295, 324, 129 N. W. 894, 905, it was held 
with référence to a death daim : 

"The accident occurred September 1, 1906. The verdict wiis talveii ou or 
about July 20, 1009. It was in ternis for ifO.OOO dauiuges uiul .'î;1.;!12.50 iu- 
terest, for which snms .judsment was rendered. It may l)e said tliat a more 
accurate compntation would be to estlmate tlie dainafj;es siifferert to tlie date 
of tlie verdict and add to it the présent value of prospective dauia.iîe, but tlie 
différence would be siiiall. The dainase sup](osed to liave beeii recoverert was 
the then présent value of the contribution that deceased would bave, as of 
the date of the .iudgnient, luade to the widow and children had ho lived. They 
were entitled to that suiii when he dled, and wliere the présent value was 
fixed as of that date, as it would seeiii that it was in tliis instance, we see no 
reason for omittiug interest to the date of the judguient." 

Although one feature of the opinion in which this language is found 
was not concurred in by the majority, vet ail the judges did concur 
"in the allowance of interest." 164 M'ich. 328, 129 N. W. 906. It inay 
be remarked that the measure of damages under the death act, as 
distinguished from the survival act, of Michigan is uniformly "con- 
fined to those damages which are capable of being measured bv a pecu- 
niary standard" (Cooper v. L. S. & M. S. Rv., 66 Mich. 261, 271, 272, 
33 N. W. 306, 314 [11 Am. St. Rep. 482 1 ; Kyes v. Valley Téléphone 
Co., 132 Mich. 281, 283, 284, 93 N. W. 623); the rule being to fix 
upon a 5 per cent, basis the présent worth of the ascertained annual 
contribution that the deceased, if he had lived, would during his ex- 
pectancy hâve made in favor of the beneficiary (Rivers v. Traction & 
Electric Co., 164 Mich. 696, 708 to 710, 128 N. W. 254, 131 N. W. 
86). Since it was held in the Larsen Case, supra, that the beneficiaries 
were entitled to that sum at the time of the death and to interest to 
the date of the judgment, it would seem that the recoverable amount 
was in efïect treated as in the nature of a debt. 

Concededly the measure of damages thus pointed out is not ap- 
plicable to McGregor's claim, and this is true in Michigan as else- 

5 Burrows v. Lowusdale, 183 Fed. 250, 251. fiO 0. 0. A. 650 (C. C. A. 9th 
Cir.) ; Railroad v. Wallace, 91 ïenn. ?,'ô, 17 i\ W. 882, 14 L. R. A. 54S ; Orto- 
lano V. Morgan's L. & T. R. & S. S. Co.. 309 La. 902, 911, .3.3 South. 914; 
Cochran v. lîoston, 211 Mass. 171, 172, 17.'i, 97 K. K. 1100, .-{9 L. It. A. (X. S.) 
120, Aiin. Cas. lOl.'tlî, 200. To the saine effect is the récent décision iu l'enuy 
V. Atlantic Coast Liiie R. Co. (N. 0.) 77 S. E. 774. 
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where (Cooper v. L. S. & M. S. Ry., supra, at page 271 of 66 Mich., 
33 N, W. 306, 11 Am. St. Rep. 482) ; but this is only to say that some 
éléments of damages, like those of mental and physical suffering, 
should be added in the ordinary common-law case for tortious Person- 
al injury. Our attention bas not been called to any case in admiralty 
in which tbe question of interest upon a claim like McGregor's bas 
been considered, except Burrows v. Lownsdale, supra, and there in- 
terest was denied. And yet it is not easy to distinguish effectively be- 
tween the admitted principle which allows interest in respect of an 
unliquidated claim for a tortious injury to property and that which 
would deny a similar allowance as part of an unliquidated claim for 
a tortious injury to the person, for the ordinary theory of debt and 
demand of payment is seemingly as difficult to perceive in the one in- 
stance as in the other.^ However, we need not décide the question, 
because (1) déniai of interest could in any event be made only against 
McGregor, and (2) the évidence satisfies us that he was entitled to 
recover as damages substantially as much as the sum assessed, with 
interest, in bis favor. No prejudicial error, then, was committed by 
bis allowance of interest if, indeed, this was error at ail ; and while, in 
view of the settled rule that an appeal to this court in an admiralty 
proceeding brings the case under review upon both the law and the 
tacts (Citv of Cleveland v. Chisholm, 90 Fed. 431, 434, 33 C. C. A. 
157 [C. C. A. 6th Cir.] ; The San Rafaël, 141 Fed. 270. 275, 281, 72 
C. C. A. 388 [C. C. A. 9th Cir.] ; Loveland, App. Jur. § 181, and cita- 
tions), we might formally increase his damages in the sum indicated, 
it could serve no meritorious end to do so. This case was pending 

« The rule in admiralty concerniug tlie allowance of interest on damages 
(ti'ue, damages to the value of a ship) was never statcd more clearly than it 
was in ïhe Scotland, 118 V. S. 507, 518, 6 Siip. Ct. 1175. 30 L. Ed. 153, where 
Mr. Justice Bradley said : "Were the libelauts entitled to interest on tlie amount. 
received froni the strippings? In auswering tliis question it uiu.st be borne 
in miud that this is not a (iuestion of debt but of damages. The limitation 
of those damages to the value of the ship does not make tliem cease to be- 
damages. The allowance of interest on damages is not an absolute right. 
Wliether it ought or ought not to he allowed dépends upon the circumstances 
of each case and rests very much in the discrétion of the tribunal which has 
to pass upon the subject, whether it be a court or a jury." ïhe rule was 
stated in eftect the same by Mr. Justice Brown in The Albert Duniois, 177 
C S. 240, 255, 20 Sup. Ot. 595, 44 L. Ed. 751 ; by Judge Taft, speaking for 
this court, in The North Star, 62 Fed. 71, 87, 10 C. C. A. 262; by Judge 
Severens, speaking for this court, in Great Lakes Towing Co. v. Kelly Island 
L. & S. Ce, 176 Fed. 492. 498, 100 C. C. A. 108 ; and by Judge Addison Brown 
in The North Star (D. C.) 44 Fed. 492 ; The Alaska (D. C.) 44 Fed. 502. In- 
structive discussion as to the allowance of interest on damages arislng in 
cases of tort generally may be found In Frazer v. Bigelow Carpet Co., 141 
Mass. 126, 128, 4 N. E. 620, by the présent Mr. Justice Holmes, although the 
rule there laid down is not extended to personal injury cases in Massachusetts 
(Cochran v. Boston, supra) ; also in Nashua & Lowell R. Corp. v. Boston & 
Lowell E. Corp., 61 Fed. 237, 250, et seq., 9 C. 0. A. 468, by Judge Putnam. 
See, also. District of Columbia v. Robinson. 180 TJ. S. 92, 107, 21 Sup. Ct. 
283, 45 il. Ed. 440; Drumm-Flato Commission Co. v. Edmisson, 208 U. S. 
534, 539, 28 Sup. Ct. 867, 52 L. Ed. 606 ; Taylor v. Railway Co., 101 Mich. 141, 
145, 146, 59 N. W. 447. 
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about eight years before trial was had below and should be brought 
to a close. 

The decree must be affirmed, with costs of this court, including 
■costs below as therein taxed. 



MASSEE V. WILLIAMS. 
(Circuit Court of Appeals, Sixth Circuit. June 30, 1913.) 

No. 2,267. 

1. LlBEL AND SlANDEB (§ 41*) l'RIVILBGED COMMUNICATIONS — QUAMFIED 

Privilège. 

Wliere an interview between plaintiff and défendant at whicli alleged 
slanderous reniarlis were made was for the purpose of effecting tlie com- 
promise of a pendiug suit and related to tlie liusiness matters out of 
wliich sucli suit arose, the occasion was qualifledly privileged as a mat- 
ter of law, and tlie subject-matter of the discussion was also privileged. 

[Ed. Note. — For other cases, seo Libel and Slander, Cent. Dig. §§ 127- 
129 ; Dec. Dig. § 41.*] 

2. Libel and Slander (§ 123*) — Actions — Questions for Juey. 

In an action for slander, whether utterances on an occasion which was 
qualifledly privileged were niade in good faitli was a question for the jury, 
and hence, notwithstanding the privilège, évidence of what was said was 
admissible. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 356- 
.364; Dec. Dig. § 123.*] 

3. Libel and Slandek (§ 24*) — Publication — Sufficiency. 

Utterances on au occasion which was quahliedly privileged in excess of 
the privilège were actionable, altliough niade ouly in the présence of the 
party shuidered and hls couusel. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § lOG ; 
Dec. Dig. § 24.*] 

4. Libel and Slander (§ 24*) — Publication — Suekiciency — "xVctionable 

Publication." 

To constitute an "actionable publication," slanderous remarks niust be 
made to, or in such public nianner as to reach, sonie person other than 
the author or puWisher and the party slandered. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 106; 
Dec. Dig. § 24.*] 

5. Libel and Slander (§ 34*) — "Privileged Communication." 

A "privileged communication" conipreheuds ail bona fide statements in 
the performance of any duty, légal, moral, or social, even though of im- 
perfect obligation, when made with a fair and reasonable purpose of 
protectlng the interest of the person malcing them or the person to whom 
they are made. 

[Ed. Note.^For other cases, see Libel and Slander, Cent. Dig. § 113; 
Dec. Dig. § 34.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5591-5598 ; vol. 
8, p. 7764.] 

6. Libel and Slander (§ 41*) — "Conditionally Privileged Communication." 

A "conditionally privileged communication" is a publication made on 
an occasion which furnishes a prima facie légal excuse for the making 
of it and which is privileged unless some additional fact is shown which 

•For other cases see aame topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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80 alters the character of the occasion as to prevent its furnlsWng a lé- 
gal excuse. 

[Ed. Kote. — For other cases, see Libel and Slander, Cent. Dig. §§ 127- 
129; Dec. Dig. § 41.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1410, 1411.] 

7. LiBEL AND Slander (§ 41*) — Peivileged Communications. 

At an interview between the parties to a pending suit and the counsel 
for one of the parties, with référence to an attempted compromise, de- 
fendant had a right to state his défense thereto, although his statements 
involved fraud and misconduet on the part of the plaintifC or were in- 
temperate or excessive f rom overexcltenient, and if in good f aith, and from 
reasonable cause he believed that he had a valid défense resting on plain- 
tiff's embezzlement, misapproprlation of funds, or obtaining money under 
false pretenses. knowledge of such défense might properly be communi- 
cated without liability as for slander. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 127- 
129 ; Dec. Dig. § 41.*] 

8. Libe;l and Slander (§ 51*) — Malice — Evidence. 

Honest indignation and want of sound judgment on the part of the 
défendant to a pending suit, and the eniployment of strong words in dis- 
cussing an attempted compromise with plaintifC and his attorneys, if he 
thought them justifled, were not évidence of malice. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 149; 
Dec. Dig. § 51.*] 

9. Libel and Slander (§ 50*) — Peivileged Communications. 

In an action for slaudering plaintifE by charging him with emhezzle- 
ment, misappropriation of money, etc., in diseussing an attempted com- 
promise of a pending action, whether défendant in employing the lan- 
guage used acted honestly and under a sensé of duty was to be deter- 
mined by the jury from the circumstances as they presented themselves 
to the mind of the défendant at the time of the publication and not from 
the true facts as shown at the trial. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 149 ; 
Dec. Dig. § 50.*] 

10. Libel and Slander (§ 50*) — Peivileged Communications — Exceeding 

Privilège. 

Where a party to a pending suit obtalned a conférence, not for the 
purpose of a compromise, but as an opportunity to defame the adverse 
party, and indulged in defamatory language not germane to the business 
for which the meeting was held, or in good faith obtalned a conférence 
to negotiate a settlement, and in the course of the negotiations made 
slanderous, criminatory accusations against the adverse party which were 
neither pertinent nor necessary, or without honest effort to compromise, 
and from a spiteful and malicious feeling accused the adverse party of 
criminal wrongdoing and resorted to intimidation and threats to secure 
a dlsmissal of the suit, he abused the occasion and destroyed the privi- 
lège, and malice would be inferred by law. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 149; 
Dec. Dig. § 50.*] 

11. Libel and Slander (§ 51*) — Privileged Communications — Malice. 

L'tterances in connection with negotiations for the compromise of a 
pending suit do not amount to actionable defamation unless they had 
their origln in actual malice; the occasion being privileged. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 149 ; 
Dec. Dig. § 51.*] 

12. Libel and Slander (§ 101*) — Burden of Peoof — Malice. 

In an action for slandering plalntiff, during negotiations for the com- 
promise of a pending suit, by charging him with embezzlement in con- 

•For other cases see same topic & § numbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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nection wlth the matters giying rise to the suit, the bnrden was on, plain- 
tiff to show actual malice and was not on défendant to show that he 
did not abuse the privilège. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dlg. §§ 150, 
273, 275-280; Dec. Dig. § 101.*] 

13. Libel and Slandeb (§ 109*) — Evidence — Malice. 

In an action for slaudering plalntiiï, lu coiniectiou witli the negotla- 
tions for a compromise of a pendlug suit, by charglng plalntlff with em- 
bezzleuient in connection wltli the matters out of wblch the suit arose, 
malice in fact might he shown not only by extrinslc évidence of Personal 
ill feellng but also by intriusic évidence, such as the language used, the 
mode and extent of the publication, aud otlier matters in excess of the 
privilège. 

[Kd. Note. — For other cases, see Libel and Slander, Cent. Dig. § 300; 
Dec. Dig. § 109.*] 

14. Teial (§ 29*) — CoKDUCT or Tbîal — Comments on Evidence. 

In an action for slander, based on language used in an interview be- 
tween the parties thereto, relative to an attempted coiniiromise of a 
pending suit, it was improper for the court, in the présence of the .lury, 
to State while the évidence was being recelved tliat he did not think 
tbe proof showed that the language was so wlthiu tlie scope of the in- 
terview and its object as to prevent its being a publication ; this being 
a question for the jury. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 80-83, 508; Dec. 
Dig. § 29.*] 

15. Libel and Slander (§ 45*) — "Pbivileged Communication." 

A communication is privileged when niade in good faith in answer to 
one haviug an Interest in the inforniatiou sought, or when voluuteered, if 
the party to whom the communication is niade bas an interest thereiu, 
aud the one making it stands in such relation to hini as to niake It a 
reasonable duty, or at least proper, that he should give tlie information. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 138- 
140 ; Dec. Dig. § 45.*] 

10. LiiîEL and Slander (§ 50%*)^Peivileged Communications. 

Where tlie évidence showed that défendant in an action for slander 
called at the office of plaiutifC's attorney for the purpo.se, as he testified, 
of settling an action against him by the plaintilï for breach of contraet, 
his statements, if gerniane to the subject of discussion, were privileged, 
but, if he indulged in laugua,ge not pertinent to the occasion and of a 
slanderous charactor, the protection of privilège was lost. 

[Ed. Note.— For other cases, see Libel and Slander, Dec. Dig. § 501».*] 

17. Libel and Slander (§ 105*) — Evidence — Admissibility. 

Ou a trial for slander, where it appeared that défendant went to the 
office of plaintiff's attorneys and while there arraiiged for a subsequciit 
interview with a view to effecting the compromise of a pendiug suit, 
évidence as to the flrst conversation with tbe attorneys was admissible 
as leading up to the second interview, even tbough no slanderous hm- 
guage, as alleged in the complaint, was shown to bave been used in tlie 
first conversation. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 2S2, 
283, 292-294 ; Dec. Dig. § 105.*] 

18. Libel and Slander (§ 6*) — Actionable Words. 

It is not slanderous, in the absence of spécial damages, to call a man a 
rascal, although such a charge, if made lu writing, is libelous. 

[Ed. Note. — For other cases, see Libel aud Slander, Cent. Dig. §§ 3-10 ; 
Dec. Dig. § 0.*] 

•For other cases see same topic & § numeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Iiide.xes 
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19. Trial (§ 296*) — Instructions— Cube bt Otheb Instructions. 

Error could not be predicated on the court's statement and direction, 
in an action for slander, that proof of tlie substance of the statement 
alleged was sufficient, where it subsequently instructed broadly and fa- 
vorably to défendant that, to warrant a recovery, the proof niust show 
tliat the alleged slanderous utterances were made In the exact lauguage 
alleged. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 705-713, 715, 716, 
718; Dec. Dlg. § 296.*] 

20. LiiîEL AND Slander (§ 100*) — Pleading — Variance. 

In actions for slander, the plaintiff is not required to prove ail the 
words alleged In the déclaration unless it takes ail to eonstitute a cause 
of action, but he must prove enough to entitle him to the relief sought. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dlg. §§ 246- 
256, 258-272, 291, 322, 323 ; Dec. Dlg. § 100.*] 

21. Libel and Slandeb (§ 5*) — Malice — Necessity. 

In the absence of privilège, malice in law is sufflcient to render one 
llable in damages for slander without any malice in fact. 

[VA. Note. — For other cases, see Libel and Slander, Cent. Dlg. § 278; 
Dec. Dig. § 5.*] 

22. Teial (§ 214*) — Instructions — Dutv. 

It is the court's duty to charge the law arising upon the facts as ap- 
plicable to such facts, so as to ald the jury in arriviug at a correct con- 
clusion. 

|Ed. Note. — For other cases, see Trial, Cent. Dlg. § 480; Dec. Dig. § 
214.*] 

23. Libel akd Slander (§ 59*) — Miiiqation — Grounds. 

(iood faith, honesty of pm'pose, and provocation due to a plalntiff's 
conduct uiay minimise and flx the degree of malice and thus operate to 
tix the amount of actual damages recoverable for slander. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 159, 
166, ;jl9; Dec. Dig. § 59.*] 

24. Libel and Slander (§ 100*) — Evidence Admissible undeb I'leadings. 

In Tennessee the défendant in an action for slander may under the 
gênerai issue intrortuce testimony not amouutiug to justification in miti- 
gatiou of damages. 

|Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 246- 
256, 258-272, 291, 322, .323; Dec. Dig. § 100.*] 

25. Libel and Slander (§ 63*) — Damages — Miiioation. 

The aniount of damages for slander should be governed or graduated 
by the degree of malice by whicli défendant was actuated, and malice or 
miscouiluct on the ])art of plaintiff wliich provoked anger and passion and 
the injury coniplaiued of, and a reasonable belief on defendaut's part 
tliiit the charges were true, should reduce the damages to which plain- 
tiff would otlierwise be eutitled to the extent which the circumstances 
warrant. 

[Kd. Note. — For other cases, see Libel and Slander, Cent. Dlg. §§ 164, 
318; Dec. Dlg. § 63.*] 

26. Lit'.el and Slander (§ 59*) — Damages — IMitigation. 

Nothlng should be received in mltigation of compensatory damages for 
slander which does not tend to sliow wliat those damages actually were. 
and where actual damages are once ascertained they cannot be mltigated, 
though tliey are to be determined in view of ail mitlgatiug circumstances. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 159, 
166, 319 ; Dec. Dig. § 59.*] 

*For other cases ses same topic & § NXJidBEiî in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes . 
207 F.— 15 
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2T. New Trial (§ 162*) — Excessiveness of Verdict — Requieing Eemittitur. 

Where the damages in an action for slander were excessive, the court 
properly required a remlttitur as a condition to sustainlng the verdict in- 
stead of awarding a new trial. 

[Ed. Kote.— For otlier cases, see New Trial, Cent. Dig. §§ 324-329 ; Dec. 
Dig. § 162.*] 

28. LiBEL AND Slander (§ 101*) — Evidence — Réputation of Plaixtiff. 

In an action for slander, there is a presuniptiou of law In favor of 
plalntifE's sood réputation until it Is legally iuipeached, and hence évi- 
dence in cliief of tiis good réputation is generally unnecessary. 

[Ed. Note. — For other cases, see Llbel and Slander, Cent. Dig. §§ 150, 
273, 275-280; Dec. Dig. § 101.*] 

29. LlBEL and Slandeb (§ 104*} — Evidbnce^Malice. 

On a trial for slander, évidence tliat when défendant was served witli 
the sunimons he told the officer that he called plaintlff a thlef that moru- 
ing was admissible on the question of defendant's aulraus, although no 
one was shown to hâve heard tlie original utterance adniltted by défend- 
ant so as to render It actionable, since defendant's state of mind when 
he niade the alleged slanderous utterances was involved, and, while his 
acts au il words on tliose occasions were the Iiest évidence thereof, a sub- 
séquent expression of ill feellng should be reeeived. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 284r- 
291 ; Dec. Dig. § 104.*] 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee ; Edward T. Sanford, Judge. 

Action by H. A. Wilhams against W. J. Massée. Judgment for 
plaintiff, and défendant brings error. Reversed and remanded. 

This is an action for slander. The plaintifC in error (hereinafter called the 
défendant) seeks a reversai of the judgment reudered against him in favor of 
the défendant in error (hereinafter called the plaintlff). 

In early 1907 plaintifC and défendant and one Moore made an arrangement, 
tentative at least, to raise and train horses at a farm near Maçon, Ga. The 
plaintifC's contribution was to be horses on which he owed $0,500, the title to 
them being in one Donovan, which sum a contemplated corporation was to 
assume. PlaintifC was manager of the business (which was loosely conduct- 
ed and proved unprolltable) and also kept and has always had possession of 
its books, accounts, and vouchers. He incurred mimerons debts, on account of 
which défendant and Moore, in addition to their original contribution of the 
farm and an advance of $3,000, were compelled to pay the further sum of 
$7,000 to avoid sults. Plaintlff submitted no written statement of the busi- 
ness to his associâtes. The évidence is conflicting as to whether he ever re- 
ported to them orally. He agreed, if permitted to sell a horse at Memphls, 
to apply the proceeds on debts at Maçon, but did not do so or account for 
the same except to report that he had applied th^m on the most pressing 
debts. Twenty-two horses were placed for keeplng wlth Glddens at Pulaski, 
Tenu., of which four belonged to the plaintlff and four to the farm ; the 
tltle to the others belng in Donovan. In June, 1908, and twice in March, 
1909, plaintifC suggested a closing of the farm business. He had previously 
accepted employaient at Memphis without consulting his associâtes. Défend- 
ant demanded of him an immédiate settlement lu August, 1908, and after- 
ward sent him four telegrams and a letter on the same subjoct. PlaintifC 
did not meet his associâtes until the following December. No settlement was 
then made. On March 27, 1909, plaintifC informe|d défendant that Giddens 
had advertlsed the horses at Pulaski for sale to pay a $2,000 feed bill, of 
his borrowing money to pay bills, of the importnnitles of farm creditors and 
his désire to avoid a sacrifice of the horses. About April ist he visited Ma- 
çon to induce the défendant to pay the feed bill but says he obtained no 
promise in that respect. Evidence ofCered by défendant Moore and another 

•For other cases see same topic & § number in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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tends to show that at that time plaintiff expressed his solicitude for tbe 
payment of such blll and his resulting embarrassment, including the loss of 
his position at Meiuphis should the herses be sold; that he wished défendant 
to go to Pulaski and settle with Giddens, whom he characterized by an op- 
probrious epithet and as trying to rob him ; that a full settlement of ail 
farm inatters was then had, défendant and Moore to pay the feed Mil and 
plaintiff to rellnquish ail Interest in and claim to the business, but to bave 
the horses and secure the defendant's and Moore's release on aceount of 
them f rom Donovan ; that plaiutifC, when asked about the proceeds of the 
horse which he had sold, hesitated, was embarrassed, evasive, and gave no 
satisfactory answer ; and that he expressed his great appréciation of the 
treatment accorded him by his associâtes. Plaintiff disputes tbis évidence. 
The défendant went to Pulaski, paid tbe Giddens bill, and prevented the sale. 
Plaintiff says he and the défendant disagreed before the payment was made, 
and that he then decided to sue défendant. The défendant dénies any dis- 
agreement or that he had any intimation that plaintiff made any claim 
against him. After the bill was paid, plaintiff asked défendant for a loan of 
$50 and was told to draw for that amount On the sanie day, April 6th, 
plaintiff, through his attorneys, Hatcber & Hatcher, sued défendant in Ten- 
nessee on aceount of the farm business for breach of contract. Evidence of- 
fered on plaintiff' s behalf tends to show : That on the morning of April 
7th, at the Fair Grounds, défendant said to one Jones: "He (the plaintifC) 
bas brought suit against nie since I bave been hère in Tennessee, and * * * 
I am going to put him in tbe penitentiary. * • * pie bas appropriated 
mouey and he bas sold horses that belonged to me and I bave got him down 
dead to rights. * * * He is a d— tliief and scoundrel, and I am going 
to put him in the penitentiary." That later on tbe same morning the de- 
fendant voluntarily called at tbe oflice of the Ilatcbers and asked to eniploy 
them as his counsel (the évidence on tbis point being uncertaln), and begaa 
to talk "ugly, * * * began some kind of an abuse of Mr. Williams, spoke 
of wbat he had done for him, what an Ingrate he was and wbat a rascal 
lie was," etc., but "made no direct charges against Mr. Williams." That, at 
defendant's request for a friendly conversation with plaintiff to compromise 
tbe then pending suit, an afternoon interview was arranged at Hatcher's 
office, at wbich the défendant said: "You brought a lawsuit against me, and 
you kuow d — well that I don't owe you anytbing; you liave stolen my mon- 
ey, and bave robbed me, and you know it ; and you bave embezzled my nioney 
and squandered it, obtained it under false prêteuses, andif you don't dismiss 
that lawsuit — and you hâve made use of a lawsuit to couipel me to pay you 
sometbing that I don't owe you, and if you don't dismiss it * * * I am 
going to put the stripes on you and send you to the penitentiary." That tbe 
discussion related to tbe stock farm, wbich had been operated under plaiu- 
tiff's management, to a settlement of the pending suit concerning their part- 
nership affairs, and to the plaintiff's sale of a borse and failure to aceount 
for tbe nioney ; the défendant cbarging plaintiff with appropriating money 
belonging to the farm to bis own use, but subsequently admitting that tbe 
horse perhaps belonged to tbe plaintiff. That tbe défendant was cool, angry, 
and greatly hurt because he had been sued. That each party informed the 
other of his bad réputation for trutb and veracity, and that tbe plaiutifC, 
when about to leave, in response to the defendant's request for a settlement 
of their matters out of court, told the défendant "to go to h — ." Tbe de- 
fendant's évidence tends to show that he went to Hatcher's office on the 
morning of April 7th to arrange a compromise of tbe pending suit; that he 
made no statement at any time at Columbia derogatory of the plaintiff, ex- 
cepting that be was a "bad egg" ; that he had been informed by Giddens on 
April 6th that plaintiff claimed ownership of several of the horses and had 
given one wortb $300 to an attorney l'or Personal services ; that plaintiff ad- 
mitted such information to be correct and, when asked where he obtained the 
money to buy certain horses at Indianapolis, admitted that he had used the 
farm money to buy those which Giddens said the plaintlfC claimed; that be 
had lured défendant into Tennessee under the prêteuse of paying Giddens 
for the purpose of suing him ; and that such admissions greatly angered de- 
fendant in View of bis kindness to and previous trust reposed in plaintiff. 
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Evidence In behalf of défendant disputed tlie making of such admissions. On 
Aprll 7th plaintiff brought the présent action, counting on defendant's con- 
versation at the Fair Grounds, his two conversations in Hatcher's office, and 
in an indeflnite way on accusations made on the streets of Columbia of tbel't, 
dlshonesty, and appropriation to bis own use of nioney coUected in the con- 
duct of the farm business, but offered no évidence on thls last charge. Evi- 
dence to show plalntifC's gênerai good réputation for truth, integrity, and 
fair deallng was ofCered in chlef, and also of defendant's havlng sald to the 
deputy sheriff, when served wlth a summons in the i)resent case, that he 
slapped the plaintiff in the face and called hlm a thief on the streets of Col- 
lumbia that niorning. The défendant was indicted nuder a Tennessee statnte 
for mallciously charging plaintiff wlth crime to eoerce hlm against his will 
to dlsmiss the suit for breach of contract. The évidence of the défendant, in 
the fonn of a déposition taken before the trial, goos to show his inabillty, 
on account of a pbyslcal aliment, to attend the liearing of his case, and that 
he was indicted to prohiblt his présence In the state of Tennessee. 

The plaintiff Is 42 years of âge, was born In Xashvllle, lived in Columbia, 
Tenn., from 1884 to 18!)2 (belng three of those years in a bank), had been 
(>mployed by three packlng firms, and liad ou différent occasions been con- 
nected wlth a Jersey farm, a farm paper, llve stock business, and sales 
Ktaliles, respectlvely, wlth somo four or flve falrs, and wlth the breedlng of 
horses. The défendant is président of a powor company and an electric 
Street rallway company. Ilis answer tendered the gênerai Issue. A ver- 
dict was rendered in favor of the plaintiff for !|;iG,2ûO. A remittitur of $8,- 
750 ordered by the trial judge was accepted, and judgnient was entered for 
$7,500. 

George T. Hughes, of Columbia, Tenu., Walter Stokes, of Nash- 
ville, Tenn., and M. Felton Hatcher, of Maçon, Ga., for plaintiff in 
error. 

J. C. Voorhies, of Columbia, Tenn., and Harry S. Stokes and John 
A. Pitts, both of Nashville, Tenn., for défendant in error. 

Refore WARRINGTON and DENISON, Circuit Judges, and SA- 
TER, District Judge. 

SATER, District Judge (after stating the facts as above). Excep- 
tion to the competency of the évidence offered as to the respective 
niorning and afternoon conversations held at the office of the Hatch- 
ers was sufïiciently reserved on the grounds that any communication 
made by the défendant at either of such meetings (1) was privileged 
on account of the mutual interest of the parties in the matter under 
discussion, and (2) was not a publication, although made in the prés- 
ence of the Hatchers, who were plaintifif's attorneys, and (3) the par- 
ties were endeavoring to compromise the pending action for breach 
of contract, and, as the conversations related to such subject-matter, 
they were both privileged. Exception was also taken to that part of 
the charge to the jury as erroneously locating the burden of proof in 
which the court said, regarding the second conversation, that the bur- 
den was on the défendant to establish by a prépondérance of the évi- 
dence that the words employed by him, which otherwise would be 
slanderous, were uttered in good faith, without malice, and within the 
scope of the compromise negotiations, and that, if he thus made proof 
in the respects nanied, his communications were privileged and af- 
forded no ground of recovery against him, even if his statements were 
made in the présence of plaintifï's counsel ; but if he f ailed to make 
such proof, and if the greater weight of the évidence showed that his 
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statements went beyond any attempt at compromise and were in the 
nature of threats and intimidation to cause the plaintiff to dismiss 
his suit, tliey were not then privileged. 

[1,2] Tlie évidence of botli parties shows that the second inter- 
view was for the purpose of effecting a compromise. It therefore 
was the duty of the court to déclare the occasion quahfiedly privileged. 
Newell, Slander and Libel (2d Ed.) 392, 770 ; Foikard's Starkie, Slan- 
der and Libel, § 674. The subject-matter of discussion was also priv- 
ileged. Whether the defendant's utterances on that occasion were 
made in good faith was a question for the jury. Foikard's Starkie, 
Slander and Libel, § 674; Robinson v. Van Auken, 190 Mass. 161, 
166, 76 N. E. 601. 

[â, 4] If the defendant's utteraices, delivered as they were at a 
meeting on which ail of the parties had agreed, were actionably slan- 
derous, was there, on account of the présence of the plaintiff's coun- 
sel, such a publication of them as to confer a remedy by civil action? 
To constitute an actionable publication, it is essential that it be made 
to some third person or in such public manner as to reach third per- 
sons ; that is, to some person other than the author or publisher and 
the party whom or whose affairs the language concerns. Sylvis v. 
Miller, 96 Tenu. 94. 95, 33 S. W. 921 ; Townsend, Slander and Eibel, 
§§ 93, 95; Fry v. McCord Bros., 95 Tenu. 691, 33 S. W. 568; Cooley 
on Torts (3d Ed.) p. 366; Newell, Slander and Libel, 756. Sending 
a libelous letter or speaking defamatory words to a plaintiff's agent, 
soliciter, or counsel is a sufficient publication to a third person. Od- 
gers, Libel and Slander (5th Ed.) 161; Townsend, Slander and Libel, 
439, 440; Tuson v. Evans, 12 A. & E. 175; Huntley v. Ward, 1 F. 
& F. 552, cited with approval in Brewer v. Chase, 121 Mich. 526, 534, 
80 N. W. 575, 46 L. R. A. 397, 80 Am. St. Rep. 527 ; Hancock v. 
Case, 2 F. & F. 711; Jacobs v. Lawrence, 4 L. R. Ir. 579; Clerk & 
Lindsell on Torts (4th Ed.) 568; Foikard's Starkie, Slander and 
Libel, § 308; Middleby v. Effler, 118 Fed. 261, 263, 264, 55 C. C. A. 
355 (C. C. A. 1), approving Brow v. Hathaway, 13 Allen (Mass.) 239, 
242; Commonwealth v. Pavitt, 2 Del. Co. Rep. (Pa.) 16. The infer- 
ence to be drawn from Railroad v. Delaney, 102 Tenn. 289, 52 S. W. 
151, 45 L. R. A. 600, points in the same direction. In that case De- 
laney's agent solicited and procured, with knowledge of its contents, 
a letter of recommendation for him as a former employé from the 
company's superintendent to enable him to get employment with an- 
other road. The court held that the case did not présent such lan- 
guage as constituted a libel per se ; and, there being no spécial dam- 
ages alleged, the action could not be sustained. We are unable to 
reconcile this statement and the court's discussion of the rule of dam- 
ages with the theory that a libelous communication made on a priv- 
ileged occasion to a party's agent is not a publication. Dickinson v. 
Hathaway, 122 La. 644, 48 South. 136, 21 L. R. A. (N. S.) 33, is ex- 
pressly in conflict with the conclusion above reached ; but with great 
déférence to the court that decided it, we do not think it states the 
better rule. Our conclusion is that, if the words attributed to the 
défendant were in excess of his privilège, there was a publication not- 
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withstanding their utterance was in the présence of only the plaintiff 
and his counsel, and that, although the subject-matter under discus- 
sion was the compromise of the then pending suit, évidence of what 
défendant said was admissible for the reason that under the circuni- 
stances of the case the question as to whether or not the language was 
in excess of the privilège was for the détermination of the jury. 

[b, 6] Did the burden of proof rest on the défendant to show that 
he did not exceed his privilège, or on the plaintiff to show that it was 
abused ? A privileged communication comprehends ail bona fide state- 
ments in the performance of any duty, whether légal, moral, or social, 
even though of imperfect obligation, when made with a fair and rea- 
sonable purpose of protecting the interest of the person making them 
or the interest of the person to whom they are made. Post Pub. Co. 
v. Hallam, 59 Fed. 530, 540, 8 C. C. A. 201 (C. C. A. 6) ; Merchants' 
Ins. Co. V. Buckner, 98 Fed. 222, 223, 39 C. C. A. 19 (C. C. A. 6) ; 
Newell, Slander and Libel, 388, 389. A conditionally privileged com- 
munication is a publication made on an occasion which furnishes a 
prima facie légal excuse for the making of it and which is privileged 
unless some additional fact is shown which so alters the character of 
the occasion as to prevent its furnishing a légal excuse. Cooley v. 
Galyon, 109 Tenn. 1, 9, 10, 70 S. W. 607, 60 L. R. A. 139, 97 Am. 
St. Rep. 823 ; Townsend, Slander and Libel, 347. 

[7-9] The defcndant's answer was a déniai of ail slanderous ut- 
terances. His contention was, as stated by the court, and there is 
évidence tending to sustain it, that his statements were made in good 
faith, without malice, and with référence to the attempted compromise 
of the then pending suit, and that under ail the circumstances, and 
in view of the préviens dealings of the parties, whatever statements 
he made were, on account of plaintifï's misconduct in such dealings, 
believed to be true. He had a right at such interview for his own 
protection to state his défenses to the action brought against him, al- 
though his statements involved fraud and misconduct on the part of 
the plaintiff or were intemperate or excessive from overexcitement 
(Brow v. Hathaway, 13 Allen [Mass.] 239, 242; Newell, Slander and 
Label, 510); and if, in good faith and from reasonable cause, he be- 
lieved that he had a valid défense to the action for breach of contract, 
resting on plaintiff's embezzlement, misappropriation of funds, and 
obtaining money under false prêteuses, knowledge of such défense 
was a matter of interest to both the plaintiff and his counsel and, un- 
der such circumstances as the défendant claims, might properly be 
communicated to them, although the communication necessarily con- 
tained criminatory matter which, but for the privilège, would be slan- 
derous and actionable. Missouri Pac. Rv. Co. v. Richmond, 73 Tex. 
568, 11 S. W. 555, 4 L. R. A. 280, 15 Àm. St. Rep. 794, 800; Folk- 
ard's Starkie, Slander and Libel, § 671 ; Newell, Slander and Libel, 
509. Honest indignation and want of sound judgment on the part 
of the défendant and his employment of strong words, if he thought 
them justified, were not évidence of malice. Odgers, Libel and Slan- 
der, 345 ; Newell, Slander and Libel, 324. He was privileged to say 
what a due regard to his interest necessitated and to employ such 
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words as the situation compelled; and it was the duty of the jury 
under proper instructions to look at the circumstances as they pre- 
sented themselves to the mind of the défendant at the time of the 
publication, not what may hâve been proved at the trial to hâve been 
the true facts of the case, and then ask : Did the défendant act hon- 
estly and under a sensé of duty, using such language as he might 
bona fide hâve employed under the circumstances? Did he in good 
faith believe the statements he made were true? Odgers, L,ibel and 
Slander, 352. An aiiflrmative answer to thèse questions would repel 
the légal inference of malicious intent on the part of the défendant 
and would exonerate him from liability. Kewell, Slander and Libel, 
392 ; Hebner v. Great Northern Ry. Co, 78 Minn. 289, 80 N. W. 
1128, 79 Am. St. Rep. 387, 389. 

[10] If, however, he obtained a conférence, not for the purpose of 
a compromise, but as an opportunity to de famé the plaintiff, and hav- 
ing so donc indulged in defamatory language not germane to the 
transaction of the business for which the meeting was held, or if in 
good faith he obtained a conférence to negotiate a settlement and in 
the course of the negotiations made slanderous criminatory accusa- 
tions against the plaintiff which were not pertinent, and yet could 
bave done ail that his duty or interest demanded without thus slan- 
dering him (Newell, Slander and Libel, 509 ; Smith v. Smith, 73 Mich. 
445, 41 N. W. 499, 3 L. R. A. 52, 16 Am. St. Rep. 594), or if having 
thus induced a conférence, without an honest effort to compromise, 
from a spiteful and malicious feeling, he accused the plaintiff of crim- 
inal wrongdoing and resorted to intimidation and threats to secure a 
dismissal of the then pending suit, he abused the occasion and de- 
stroyed the privilège, and a malicious intent in the making of his 
statements would be inferable by law. 

[11-13] The occasion being privileged, the communication did not 
amount to actionable defamation until it appeared that it had its origin 
in actual malice. Lea v. White, 4 Sneed (Tenu.) 111, 113; Newell, 
Slander and Libel, 391. It was therefore incumbent on the plaintiff 
to show such malice in addition to injurious utterances, and that the 
défendant seized upon the occasion as a pretext or otherwise availed 
himself of it maliciouslv in fact to slander him. Crockett v. McLan- 
ahan, 109 Tenn. 517, 522, 72 S. W. 950, 61 L. R. A. 914; Shadden v. 
McElwee, 86 Tenn. 146, 151, 5 S. W. 602, 6 Am. St. Rep. 821 ; Folk- 
ard's Starkie, Slander and Libel, § 670; Townsend, Slander and Li- 
bel, 349, 350; Newell, Slander and Libel, 389; Dunn v. Winters, 2 
Humph. (Tenn.) 512; Mattson v. Albert, 97 Tenn. 232, 36 S. W. 
1090; White v. Nicholls, 3 How. 266, 11 L. Ed. 591 : National Cash 
Reg. Co. V. Salling, 173 Fed. 22, 28, 97 C. C. A. 334 (C. C. A. 9). 
In Saunders v. Baxter, 6 Heisk. 382, the Tennessee court thus quotes 
with approval the clear statement made in Wright v. Woodgate, 2 
Cromp. M. & R. 573 : 

"A privileged communication means nothing more than the occasion of 
making it rebuts the prima facie Inference of malice arising from the publi- 
cation of matter prejudicial to the character of the plaintiff, and throws 
upon him the onus of proving malice in fact, but not of proving it by ex- 
trinsie évidence only; he has still the right to require that the alleged libed 



232 207 FEDERAL RErORTER 

itself shall be subinltted to tlie Jury that they may Judge whether there Is 
évidence of malice on tlie face of it." 

The presuniption of freedom from malice running in favor of the 
défendant, the burden of proving that he did not abuse his privilège 
did not rest on him. On the contrary, the burden was on the plaintiff 
to prove malice in fact, which might be done not only by extrinsic évi- 
dence of Personal ill feeling but also by intrinsic évidence, such as the 
original language of the slander, the mode and extent of the publica- 
tion, and other matters in excess of the privilège. Any other words 
spoken by the défendant of the plaintiff and indeed ail previous trans- 
actions or communications between the parties were compétent on such 
issue. Newell, Slander and Libel, 770. If plaintiff's évidence fell 
short of establishing actual malice, the défendant was not called upon 
to answer as to that issue. If his évidence tended to show such malice, 
the défendant, to avoid an adverse verdict, was required to meet it but 
not to overcome it by a prépondérance of the évidence. If the de- 
fendant's évidence was merely sufficient to counterbalance that of the 
plaintiff, or if the évidence adduced was, as a whole, equally consistent 
with either the existence or nonexistence of such malice, there was 
then nothing to rebut the presumption which existed in favor of the 
défendant from the privileged occasion. Odgers, Libel and Slander, 
345 ; Newell, Slander and Libel, 324. The portion of the charge above 
considered contains prejudicial error. 

[14] At an early stage of the trial, when plaintiff's évidence was 
coming in, the court said in the présence of the jury that he did not 
think the proof showed the language attributed to the défendant in 
such second conversation was to such an extent within the scope of the 
interview and the object for which it was held as to prevent its being 
a publication. No subséquent allusion was made to this statement. It 
was in effect an announcement of the court's opinion that the defend- 
ant's language was not privileged and was consequently slanderous 
and malicious in fact. We fear that this unqualified déclaration on a 
question whose décision was within the province of the jury must bave 
operated to the defendant's préjudice. 

As regards the first conversation at Hatcher's office, the court 
charged the jury that as the défendant, after the suit for breach of 
contract had been instituted against him, went to the office of the 
Hatchers voluntarily and not at their instance or suggestion, no élé- 
ment of privilège attached to such conversation, and that if he there 
made the statements attributed to him, and if they were in substance 
such as referred to the embezzlement and misappropriation of funds 
and the obtaining of money under false prêteuses, there was then, 
on account of them, a right of action against him in favor of the 
plaintiff. To this portion of the charge the défendant excepted. 

[15, 16] E. H. Hatcher's évidence, notwithstanding the uncertainty 
of his recollection, that the defendant's express purpose in voluntarily 
coming to his office was to employ him as an attorney justified the ad- 
mission of the conversation, but the subséquent évidence of the de- 
fendant that his visit was made to bring about a settlement of the 
then pending suit and the fact that at that time a subséquent meeting 
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of the parties was arrangée! for that purpose injectée! into tlie case 
a question of fact for tlie jury's détermination. Tliat tlie communica- 
tion was voluntarily made did not necessarily render it nonprivileged. 
A communication is privileged witliin t!ie rule, wlien made in good 
faitli, in answer to one liaving an interest in t!ie information souglit ; 
it is also privileged, if voiunteered, if tlie party to whom the com- 
munication is made has an interest in it, and the party by whom it 
is made stands in such relation to him as to make it a reasonable 
duty, or at least proper, that he should give the information. Locke 
V. Bradstreet Co. (C. C.) 22 Fed. 772, 773 ; Erber v. Dun (C. C.) 12 
Fed. 526; Sunderlin v. Bradstreet, 46 N. Y. 191, 7 Am. Rep. 322; 
Missouri Pac. Ry. Co. v. Richmond, 73 Tex. 568, 11 S. W. 555, 4 
L. R. A. 280, 15 Am. St. Rep. 794, 798, 801 ; Fresh v. Cutter, H Md. 
87, 20 Atl. 774, 10 L. R. A. 67, 25 Am. St. Rep. 575. If the jury 
accepted the defendant's évidence as to the object of bis visit, bis 
statements, if germane to the subject of discussion, were innocent and 
privileged, but if he transcended the bounds of bis privilège to indulge 
in language not pertinent to the occasion and subject-matter and of a 
slanderous character, the protection of the privilège was lost. If 
bis language was such as the jury might properly bave found to be 
defamatory of tire plaintifï, both of the above phases of the situation 
should hâve been presented to it in the charge. 

[17, 18] No spécifie and perhaps no adéquate exception was taken 
to that portion of the charge which left it to the jury to détermine 
whether the defendant's statements made at such first conversation 
were of the character alleged in the déclaration regarding embezzle- 
ment and misappropriation of funds and the obtaining of money by 
false prêteuses ; but, as the case must be retried, we are constrained to 
say tbat, while the évidence of such conversation was compétent as 
leading up to the second interview, it fails to show any utterances such 
as are made the basis of the plaintiff's complaint. No mention of any 
accusation on the part of the défendant is made by C. P. Hatcher, and 
E. H. Hatcher's version of the conversation is a récital not of the 
language employed by the défendant but of his conclusion as to its 
import. He explicitly states that the défendant made no direct charges 
against the plaintifï. If we misinterpret his évidence, and if the de- 
fendant did call the plaintifï a "rascal," the application of that term to 
him was not, in the absence, as hère, of proof of spécial damages, 
slanderous (Cooley on Torts [3d Ed.] 393, 401), although had the 
charge been in writing it would hâve been libelous. Williams v. 
Karnes, 4 Humph. (Tenu.) 9 ; Newell, Slander and Eibel, 48. 

[19, 20] Error cannot be predicated on the court's statement and its 
earlier direction that proof of the substance of the statements set 
forth in the déclaration is sufïicient, for the reason that, when its at- 
tention was called to the language thus inadvertently employed, it 
broadly and favorably to the défendant instructed the jury that the 
proof must show that the alleged slanderous utterances were made 
in the exact language charged in the déclaration in order to warrant a 
recovery. The plaintifï was not required to prove al! the words laid in 
the déclaration unless it took ail of them to constitute the cause of 
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action, but he was required to prove enough of them to entitle him to 
the relief sought. Roberts v. Lamb, 93 Tenn. 343, 27 S. W. 668; 
Hancock v. Stephens, 11 Humph. (Tenn.) 508; Robinson v. Van 
Auken, 190 Mass. 161, 166, 76 N. E. 601 ; Broughton v. McGrew, 
39 Fed. 672, 674, 5 h. R. A. 406; Linville v. Earlywine, 4 Blackf. 
(Ind.) 469. 

It is alleged that the court erred in announcing the rule as to mitiga- 
tion of damages in that, briefly stated, it told the jury that, if it found 
that the défendant made the remarks attributed to him and that they 
were not privileged, the plaintifï was entitled to actual compensation 
regardless of the defendant's good faith and of actual malice; that, if 
he had a reasonable ground to believe from plaintifï's previous conduct 
that his statements were true, that fact would rebut any inference or 
proof of malice, and a recovery of punitive damages could not then 
be had, but that the existence of such reasonable ground would not 
affect the question of compensatory damages; and that provocation 
induced by plaintiiï's conduct, although to be considered on the ques- 
tions of actual malice and punitive damages, did not afïect the ques- 
tion of compensatory damages. 

[21, 22] As the existence of malice in fact was essential to a re- 
covery on the utterances alleged to hâve been made at the second in- 
terview at Hatcher's office, the plaintifï was left remediless as to them, 
if such malice was rebutted. If, however, the défendant was guilty of 
only malice in law in any utterances he may hâve made at the. Pair 
Grounds, he was liable in damages. The two conversations do not 
stand upon the same plane, because the former occasion was privileged 
and the latter was not. It was the court's duty to charge tlie law aris- 
ing upon the facts as applicable to such facts so as to aid the jury in 
arriving at a correct conclusion. Hackett v. Brown, 2 Heisk. (Tenn.) 
264, 271. 

[23] Good faith, honesty of purpose, and provocation due to a 
plaintiiï's conduct may minimize and fix the degree of malice and thus 
operate to fix the amount of actual damages. Odgers, Libel and Slan- 
der, 398, states the rule applicable in ail cases of slander to be that: 
'■Where the occasion is privileged, tlie motive or intention of the spealîer 
is intiterial to the right of iictioii. In ail cases the absence of malice, thougli 
it um.v not le a bar to the action, may yet hâve a niaterial effect in reducing 
the (hiinages. The plaiutiff is still entitled to reasonable compensation for 
the injury vvhieh he lias snstained ; but If the injiu'y was unintentional or 
wa.s coniniitted under a sensé of duty, or through some honest mistalce, clearly 
no vlndictive damages should be given. In every case, therefore, the de- 
fendant may, in mitigation of damages, give évidence to show that he acted 
in good faith and with honesty of purpose and iiot maliciously." 

[24] In the early and leading case of West v. Walker, 2 Swan, 32, 
33, the Tennessee court held that it was compétent for the défendant 
in a slander suit under the gênerai issue to show that the charge was 
occasioned by the misconduct of the plaintifï either in attempting to 
commit the crime or leading the défendant to believe him guilty of it. 
That case established the local rule that a défendant is permitted under 
the gênerai issue to introduce testimony which does not amount to 
justification in mitigation of damages (Havvs v. Stanford, 4 Sneed 
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[Tenn.] 520, 524), to rebut the malice with vvhich it might otherwise 
be presumed the defendant's words were uttered. Shirley v. Keathy, 
4 Cold. (Tenn.) 29, 31. In Hackett v. Brovvn, in which the matter of 
provocation and anger as mitigating circumstances was under considér- 
ation, it was said that there is a wide différence between malicious and 
remorseless slander and works spoken in the beat of blood and under 
provocation, and that a jury in fixing the measure of damages should 
be permitted to consider ail the circumstances of mitigation as well as 
of aggravation. The record suggests that both parties were angry; 
that both were accustomed to indulge at times in offensive language ; 
and that, viewed from the defendant's standpoint, there was much 
to arouse his indignation and bis belief of want of good faith and fair 
dealing on the part of the plaintiff. 

[25, 26] We conceive the rule to be that the amount of damages 
should be governed or graduated by the deg'ree of malice by which 
a défendant was actuated (Huson v. Dale, 19 Mich. 16, 30 [top pag- 
ing], 2 Am. Rep. 66), and that, if his malice may be punished by the 
imposition of smart money, then malice or misconduct on the part of 
the plaintiff which provoked anger and passion and the in jury of which 
he complains, and a reasonable belief on the part of the défendant 
that the charges were true, should also be punished by withholding, 
to the extent which the circumstances warrant, the damages to which 
he would otherwise be entitled. A plaintiff who so déports himself has 
less to lose in the way of réputation and consequently sustains less ac- 
tual damage than a person who does not thus misbehave. Nothing 
should be received in mitigation of compensatory damages which does 
not tend to show what those damages actually were, and where actual 
damages are once ascertained they cannot be mitigated, though they 
are to be determined in view of ail mitigating circumstances. Sedg- 
wick on Damages (9th Ed.) § 448; Cheadle v. Buell, 6 Ohio, 67; 
Wilson V. Apple, 3 Ohio, 270; Haywood v. Foster, 16 Ohio, 88; 
Ritchie v. Stenius, 7i Mich. 563, 567, 568, 41 N. W. 687; 25 Cyc. 
417; 18 Am. & Eng. Ency. Law, 1107 et seq. The instruction as to 
mitigation of damages should hâve been in accordance with the fore- 
going. 

[27] The court very properly, considering the state of the record, 
refused to sustain the verdict unless the plaintiff remitted a large por- 
tion of the damages awarded by the jury. It is urged that it should 
hâve set aside the verdict and awarded a new trial, because the verdict 
was so excessive as to indicate passion and préjudice on the part of the 
jury. The course pursued is supported bv both state and fédéral au- 
thority. Paiîket Co. v. Hobbs. 105 Tenn. 29, 46, 58 S. VV. 278; North- 
ern Pac. R. R. Co. V. Herbert, 116 U. S. 642, 646, 647, 6 Sup. Ct. 
590, 29 L. Ed. 755. 

[28] The défendant complains that, over his objection and excep- 
tion, the plaintiff was permitted to offer évidence in chief that his 
gênerai réputation for truth, integrity, and fair dealing is good. 
Whether thus to admit évidence of that character, under pleadings 
and circumstances such as are hère presented, constitutes réversible 
error or not is a controverted question. Some of the authorities 
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which have answered it in the affirmative are Martin v. Hooker, 7 
Cold. (Tenn.) 130; Chubb v. Gsell, 34 Pa. 114; Burkhart v. N. Am. 
Co., 214 Pa. 39, 42, 43, 63 Atl. 410; Blakeslee v. Hughes, 50 Ohio 
St. 490, 34 N. E. 793; Cooper v. Phipps, 24 Or. 357, 33 Pac. 985, 22 
Iv. R. A. 836; Rhodes v. Ijames, 7 Ala. 574, 42 Am. Dec. 604. And 
see, also, as reilecting on the question, McCabe v. Platter, 6 Blackf. 
(Ind.) 405 ; Newell, Slander and Libel, 771 ; 5 Am. & Eng. Ency. 
L,aw, 852. To the contrary are Bennett v. Hyde, 6 Conn. 24 ; Adams 
V. Lawson, 17 Grat. (58 Va.) 250, 94 Am. Dec. 455 ; Williams v. Haig, 
3 Rich. (S. C.) 362, 45 Am. Dec. 774; Shroyer v. Miller, 3 W. Va. 
158, 161; Stafford v. Morning Journal, 142 N. Y. 598, 37 N. E. 625; 
Sutherland on Damages, §§ 1210, 1211. We do not find it necessary 
to détermine the (juestion. As the case must be retried and as the 
plaintiff will have the undoubted right to rebut any assault made on 
his character by the défendant, we content ourselves by saying that 
it was not necessary to make such proof in chief ; the presumption 
of law being in favor of plaintifif's good character until it was legally 
impeached. To say the least of this kind of évidence so offered, it 
is generally unnecessary and, if allowed, may tend inconveniently to 
procrastinate trials. 

[29] The court received the évidence of the deputy sheriff regard- 
ing- his conversation with the défendant subséquent to the commence- 
ment of the présent action, not as a basis of damages, but merely as 
an admission that the défendant on the morning of the day in question 
applied an epithet to the plaintifif. Error is predicated on its introduc- 
tion. If the défendant made such an admission it was not that of an 
actionable slander, because there is no évidence that any one heard the 
original utterance. The évidence of both the plaintiff and the défend- 
ant and by necessary inference that of the liatchers also distinctly 
négatives a meeting on that day between the parties to this action prior 
to that held in the afternoon at Hatcher's office, and consequently the 
occurrence of an incident such as the deputy sheriff says the défendant 
admitted. It is difficult to believe that the plaintiff would have con- 
sented to meet the défendant to compromise their dift'erences had he 
previously been denounced as a thief and slapped in the face by the 
latter. The admission attributed to the défendant does not relate to 
any occurrence or utterance concerning which évidence was given. 
The évidence of the deputy sheriff was, however, compétent, but for 
the sole purpose of showing the animus of the défendant. Newell, 
Slander and L,ibel, 331; 8 Ency. Ev. 268; Townsend, Slander and 
Libel, §§ 390, 394. What was in the defendant's mind when he is 
alleged to have made the slanderous utterances charged'in the déc- 
laration was one of the questions involved. Although his acts and 
words on those occasions are the best évidence on this point, still if he 
afterward gave expression to an ill feeling, such expression is to be 
received for what it is worth in pointing to his motive at the respective 
times of publication laid iri the counts. Knapp v. FuUer, 55 Vt. 311, 
45 Am. Rep. 618. It was for the jury to say, under proper instruc- 
tions from the court, what it would do with the évidence given by 
the deputy sheriff. 
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Having discussed what we believe to be the material points in issue, 
other assignments of error will not be considered. We wish, however, 
to add the caution that any allusions we hâve made to the évidence re- 
late only to the record before us, and that we do not undertake to do 
more than lay down gênerai propositions, leaving the terms in which 
they should be submitted at a new trial, if one occurs, and also the 
limitations and explanations thereof, to be then settled as the actual 
facts then develop. 

The judgment is reversed, with costs, and the case remanded for 
retrial. 

WARRINGTON, Circuit Judge. I concur in the judgment of 
reversai. 



COAL & COKE RY. CO. et al. v. NEASE. 

(Circuit Court of Appeals, Fourth Circuit. July 7, 1913.) 

No. 1,141. 

CoNTBACTS (§ 322*) — Performance— AccEPTANCE bt Pabty — Estoppel. 

Complaliiant aud associâtes entered into a contract witli second par- 
ties relating to certain coal options aciiuired Ity tlie respective parties 
wlilch were conveyed to a trustée. Tlie second parties undertook to or- 
gauize a corporation to repay advauces made in the purchases and com- 
plète payment for the property, and to develop and operate the same, 
paying complainant a royalty on the production. The second parties were 
also to procure money to finance the opération, and to complète a rail- 
road to the property. In case they failed to do such things by a date 
specifled, complainant and hls associâtes were to reeelve an undivided 
*9/ioo interest in the property in specie. Within the time fixed the sec- 
ond parties organized a corporation whlch contracted to carry out such 
agreemeut, and also preseiited a man who contracted to finance the miu- 
ing and complète the railroad. Eepayment of complalnant's advances 
was tendered; but he refused it, and brought suit to enjoin the trustée 
from conveying the land and to recover -iD/ifiQ thereof. Some months 
later he dismissed the suit and accepted the money, and the corporation 
completed payment for the lands. Held, that by such action complain- 
ant accepted the contracts made by the second parties as a compliance 
with their agreement, and oould not, several years later, maintain a new 
suit to recover the spécifie Interest In the property agalnst auother cor- 
poration which had in the nieantime purohased it and executed a mort- 
gage thereou, with other property, to secure a large issue of bonds out- 
standing in the hands of innocent purchasers. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1465, 1534; 
Dec. Dig. § 322.*] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judge. 

Suit in equity by David A. Nease against the Coal & Coke Railway 
Company, the Washington Coal & Coke Company, and others. De- 
cree for complainant (195 Fed. 987), and défendants appeal. Re- 
versed. 

•For other cases see same topic & ! numbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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B. M. Ambler, of Parkersburg, W. Va. (Van Winkle & Ambler, of 
Parkersburg, W. Va., on the brief), for appellants. 

W. E. Chilton, of Charleston, W. Va., and C. D. Merrick, of Par- 
kersburg, W. Va., for appellee. 

Before PRITCHARD, Circuit Judge, and BOYD and SMITH, 
District Judges. 

SMITH, District Judge. The appellee, David A. Nease, filed a 
bill against the appellants on the 8th of May, 1909, praying that he 
be decreed entitled to an undivided interest of *"/ioo of coal lands 
and coal interests mentioned and described in the bill of complaint, 
and that the same be partitioned and set ofï to him, and, if it be im- 
possible to partition and set off the same in kind, that ail of the said 
coal lands and coal rights be sold for partition, and that *'*/ioo of the 
proceeds be paid over to the complainant. The défendants filed de- 
murrers which on the 31st day of March, 1910, were overruled, and 
thereupon the défendants filed their answers, and, the cause being at 
issue, testimony was taken, and on the 23d of April, 1912, the court 
below rendered its opinion upholding the contention of the complain- 
ant, and on the 14th of June, 1912, a final decree was accordingly en- 
tered decreeing the plaintiff to be entitled to an undivided interest of 
^"/loo of ail of said coal and coke lands containing about 26,000 acres 
situated in the counties of Gilmer, Braxton, and Lewis in the state of 
West Virginia, and was further entitled to a sale thereof in case a par- 
tition in kind could not be had, and to ^''/loo of ail the proceeds of 
sale less certain déductions in procuring and paying the purchase 
money for the same. 

The f acts, briefly stated, appear f rom the record to be as f ollows : 
In 1899 Henry C. Jackson and two others were the owners of a ma- 
jority of the stock of the Little Kanawha Railroad, and were procuring 
options for the purchase of coal lands and coal interests in the counties 
of Gilmer, Lewis, and Braxton. The présent complainant, David A. 
Nease, was also negotiating and attempting to procure options upon 
coal lands at the same time in the same counties. On the 25th day of 
November, 1899, Jackson and his associâtes entered into an agreement 
with Nease and his associâtes, whereby they agreed to organize a coal 
Company to take over and acquire coal options procured by both 
parties, respectively, each party contributing $5,000 with which to 
secure them, and ail coal rights secured to be held jointly, one half 
interest belonging to Johnson and his associâtes, and the other half 
interest belonging to Nease and his associâtes. A controversy arose 
between thé parties leading up to litigation by the Jackson party 
against Nease; but ail controversies and litigation were settled by a 
new agreement which was entered into between Nease and his asso- 
ciâtes of the first part, Jackson and his associâtes of the second part, 
and one George Gillmor, trustée, of the third part, and V. B. Archer 
of the fourth part. This contract, which was dated May S, 1900, 
superseded and did away with ail previous contracts between the 
parties, and became the one binding contract, fixing the rights of the 
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parties, and is the contract upon which the right of the complainant, 
D. A. Nease, in thèse présent proceedings is based. According to this 
last contract of May 5, 1900, ail the coal options and rights were to be 
held in trust by George Gillmor as trustée, and he was to convey them 
to a new corporation to be organized by Johnson and his associâtes 
upon their rec]uest. Before making conveyance under this agreement, 
however, Gillmor was to acquire from this new corporation a duly ex- 
ecuted and acknowledged agreement, whereby this new corporation 
should undertake to pay ail the unpaid purchase money to be paid un- 
der the options, it was to bind itself not to lease the coal or any part 
thereof to any concern or persons, retaining to the corporation an in- 
terest in the lease, and further was to undertake to pay to Nease and 
his associâtes a royalty on ail coal mined from lands covered by the 
said coal rights and options equal to one-fifth of the amount of the 
average prevailing royalty paid on coal of like character and mined 
under similar conditions in the vicinity or région where and at the 
time that such coal is actually mined, said royalty to be payable 
monthly. 

The new corporation was further to agrée that the représentative 
nominated by Nease and his associâtes should hâve free access to the 
coal lands and rights to be conveyed to it, and they were also to hâve 
free access to the books of the said new corporation for the purpose 
of establishing how much coal was actually mined. The new corpora- 
tion was further to undertake not to mine any other coal as long as 
the said 25,000 acres covering the said coal lands and interests could 
be mined as profitably as any other coal owned or controlled by the 
corporation. In addition to ail this, before making a transfer to the 
new corporation of the interests held by him as trustée, Gillmor was 
to require that ail moneys paid to him by Nease and his associâtes 
and Jackson and his associâtes should be refunded to him by the new 
corporation, and thereupon Gillmor was to immediately pay the same 
over to Nease and his associâtes and Jackson and his associâtes in the 
same proportions in which they had been contributed by them. It 
was further provided in this contract that Jackson and his associâtes 
should make diligent efforts for the fînancing of the new corporation 
and for causing the construction of a railroad to the coal lands and 
coal interests above mentioned, and that, if Jackson and his associâtes 
should not on or before December 1, 1900, substantially arrange with 
some responsible person or persons for financing the construction 
of a railroad to the said coal lands and for fînancing the new corpora- 
tion, and perform or cause to be performed the provisions of the 
contract with référence to the repayment to Nease and his associâtes 
of the moneys advanced by them, then and in that event the rights, 
interests, and shares of the respective parties in the coal lands, rights, 
and property above referred to should be fînally fixed, determined, 
and defined as foUows, viz. : Nease and his associâtes to hâve ''Yioo, 
and Jackson and his associâtes to hâve "^/loo of said property. This 
contract was duly acknowledged and admitted to record in Lewis, Gil- 
,mer, and Braxton counties in November, 1900. Under thèse contracts 
Nease and his associâtes advanced in ail $11,200 to secure the options 
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as required by Gillmor, the trustée, and Jackson and his associâtes ad- 
vanced a similar sum. 

On the 17th of November, 1900, Jackson and his associâtes executed 
a contract with one B. E. Cartwright. The contract was between B. 
E. Cartwright of the first part, and Jackson and his associâtes of the 
second part, Gillmor, trustée, of the third part, and the Little Kana- 
wha Railroad Company of the fourth part. Under this contract Cart- 
wright was declared to be ready in conjunction with the parties of the 
second part to perform or cause to be performed ail of the acts under 
the agreement of May 5, 1900, to entitle Jackson and his associâtes to 
require Gillmor, trustée, to account to them for ail of the proceeds, 
benefits, and profits from the coal and coke rights in his name, except 
the royalty therein provided for Nease and his associâtes, and there- 
upon it was agreed that the parties should at once form the new coal 
corporation referred to in the agreement of Ma- 5, 1900, to which 
Gillmor, as trustée, was requested to transfer the options so soon as its 
organization was effected and the receipt by him of the money and the 
undertakings specified in the agreement of May 5, 1900. Cartwright 
agreed to subscribe and pay in cash for enough of the stock of the new 
corporation to enable it as soon as organized to pay to Gillmor, trustée, 
the money which Gillmor was to repay to Nease and his associâtes and 
Jackson and his associâtes, and also to make any future payments re- 
quired under the coal options and agreements, and to furnish it with 
sufficient money, if any required, to operate said coal, should the opér- 
ation thereof by the company itself be deemed by it wise and to its 
best interests. Further, Cartwright agreed to pay the Little Kana- 
wha Railroad Company $25,000 in cash, as needed to meet its exi- 
gencies, and to pay ail of its outstanding indebtedness, and supply the 
necessary funds needed to extend it to the coal field. In case Cart- 
wright made default, the railroad company was to retain the $25,000 
as liquidated damages. 

On November 23, 1900, the Braxton Coal Company was chartered 
with Cartwright and Jackson and others as incorporators, and seven 
days after the attorney for Gillmor, trustée, tendered to Nease the 
$11,200, which had been advanced by him. Nease refused this pay- 
ment, upon the ground, first, because the contract just mentioned of 
November 17, 1900, which was shown to him, was not in his judg- 
ment a compliance with the contract of May 5, 1900; second, be- 
cause Cartwright was not a man of sufficient financial ability to com- 
ply with the requirements of the contract of May, 1900. On the 28th 
November, 1900, an agreement was entered into between the Braxton 
Coal Company and George Gillmor, trustée, which recited that the 
Braxton Coal Company had paid to Gillmor ail moneys to be paid the 
parties under the contract of 5th May, 1900, and then proceeded on. 
the part of the Braxton Coal Company in considération of the premises 
and of the conveyance to be made to it by Gillmor, trustée, of the 
coal options and coal rights held by him to covenant and agrée to per- 
form and abide by ail the conditions required by the agreement of 5th 
May, 1900. 
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Thereupon Nease, on December 7, 1900, filed his bill in equity in 
the United States Circuit Court for the Northern District of West 
Virginia, setting forth the facts as substantiahy hereinbefore given, 
charging that the agreement of the 17th of November, 1900, was not 
in compUance with the agreement of May 5, 1900, and that Cartwright 
was financially unable to comply therewith, and that the agreement 
of 28th November, 1900, was invalid, and praying that Gillmor, trus- 
tée, be enjoined from transferring to the Braxton Coal Company the 
coal options and interests, and also on the part of Nease tendering 
the sums necessary to pay his share of the purchase price for the coal 
embraced in the options, and asking that he be decreed to be the holder 
of ^''/loo undivided interest therein On the 21st of January, 1901, 
Nease received from Gillmor, trustée, $11,200, being the amount con- 
tributed by him and his associâtes as payment for the coal options and 
coal rights held by him, as trustée, in Gilmer, Lewis, and Braxton 
counties, comprising about 25,000 acres, which am'ount was refunded 
under the terms of the contract dated May 5, 1900, and also under 
the agreement mentioned and required under the agreement of May 
S, 1900, to be executed by the Braxton Coal Company of West Vir- 
ginia of the first part, and George Gillmor, trustée, party of the sec- 
ond part, dated November 28, 1900 It will be seen, therefore, that 
on the 21st of January, 1901, Nease knew of the agreement dated the 
28th of November, 1900, which had been executed between the Brax- 
ton Coal Company and George Gillmor, trustée, as bemg the agree- 
ment to be executed by the Braxton Coal Company as the new coal 
corporation referred to in the agreement of May 5, 1900, upon the 
exécution of which Gillmor was to convey to the Braxton Coal Com- 
pany as such new corporation the 25,000 acres of coal lands, and it 
further appears that on January 21, 1901, Nease accepted from Gill- 
mor, trustée, the repayment to him of the $11,200 advanced by Nease 
and his associâtes to secure the coal options, which was to be repaid 
to him under the terms of the contract of May 5, 1900. Four days 
later, viz., on the 25th of January, 1901, Nease dismissed his bill of 
complaint against Gillmor, trustée, and the Braxton Coal Company. 

In the meantime, Gillmor, trustée, had conveyed by deed, recorded in 
Braxton county on December 20, 1900, the coal rights and options held 
by him to the Braxton Coal Company. On November 2, 1901, the 
Braxton Coal Company conveyed ail the coal rights and options con- 
veyed to it by Gillmor, trustée, to Richard G. Kerens, as trustée, for a 
considération of $17 per acre. This deedto Kerens, trustée, expressly 
refers to the contract of May 5, 1900, and is made subject to its terms, 
which provide for the payment of one-fifth as his royalty to Nease of 
the coal mined. This deed was duly recorded. Kerens was to com- 
plète ail payments due for the purchase money of the coal lands and 
coal rights and options, which he apparently did. Richard C. Kerens 
on November 28, 1903, executed a deed in his own right and as trustée, 
together with Stephen B. Elkins and his wife and Henry G. Davis, 
conveying this same coal and coal rights to the Washington Coal & 
Coke Company, a corporation. In this deed it is recited that Kerens 
had taken title to ail thèse coal and coal rights in trust for himself and 
207 F.— 16 
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Davis and Elkins, and the deed of conveyance to the Washington Coal 
& Coke Company also refers to the contract of May 5, 1900, and is 
made subject to the royalty therein. This deed was duly recorded. 
By a deed dated January 23, 1904, the Washington Coal & Coke Com- 
pany conveyed ail thèse coal lands and coal interests to the Coal & 
Coke Railway, subject to ail conditions contained in the deed to it 
from Kerens, Davis, and Elkins of November 28, 1903. The Coal & 
Coke Railway Company had on October 1, 1903, executed to the Trust 
Company of West Virginia a gênerai mortgage on ail its road, 
branches, coal and coke lands in the counties of Randolph, Barbour, 
Upshur, Braxton, Gilmer, Clay, and Kanawha, aggregating about 100,- 
000 acres, which the Coal &; Coke Railway was then engaged in ac- 
quiring. Under an after-acquired clause in this mortgage the 25,000 
acres of coal lands and coal rights formerly held by Gillmor, trustée, 
upon its acquisition by the Coal & Coke Railway became subject to its 
mortgage. Of the bonds acquired by this mortgage sonie $4,500,000 
hâve been issued since the conveyance to the Coal & Coke Railway 
Company of the said coal and coal rights, and are now outstanding 
in the hands of innocent holders. 

On the 7th of April, 1903, Nease and his associâtes filed a bill of 
complaint against Braxton Coal Company, Jackson and his associâtes, 
Elkins, Davis, Kerens, and others, and George Gillmor, trustée, setting 
out the facts in the case chronologically, and praying that the défend- 
ants, George Gillmor, trustée, and the Braxton Coal Company, and 
Richard C. Kerens, be required to convey to Nease ■"*/ioo undivided 
interest in said 26,000 acres of coal lands. An amended bill of com- 
plaint was filed in this cause in December, 1903 ; but, so far as the 
record discloses, nothing further seems to bave been donc, except that 
in 1905 demurrers filed to the bill of complaint by H. C. Jackson, S. B. 
Elkins, Henry G. Davis, and Richard C. Kerens for want of jurisdic- 
tion were sustained, and on the 19th of June, 1906, a final decree was 
made dismissing the bill for want of jurisdiction. The bill of com- 
plaint now before the court and filed on the 8th day of May, 1909, 
is therefore the third bill of complaint filed by Nease, and he sets up 
as the ground of his equity in this case that a fraud has been practiced 
upon him by Jackson and his associâtes, in that matters had been con- 
cealed from him which he was entitled to know, and the concealment 
of which from him afïected the action which he had taken ; that on 
the 17th of November, 1900, two contracts between Jackson and his 
associâtes and Cartwright were executed, but only one of which were 
shown to him. And by the second agreement between Jackson and 
his associa-tes and Cartwright, which was not shown to him, it had 
been agreed that, in order to carry out the first agreement of that date, 
which had been shown to him, there was to be organized a new cor- 
poration to be known as the Consolidated company, which was to take 
over the properties to be conveyed to the new coal corporation men- 
tioned in the agreement of May 5, 1900, and also the Little Kanawha 
Railroad Company, in which Nease had no interest. The agreement 
further mentioned that, in case Cartwright should fail to finance the 
Consolidated company within 12 months from its date, then Jackson 
and his associâtes had the right to repay to Cartwright the $25,000 
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which would be forfeited to the Little Kanawha Railroad Company 
under the contemporaneous agreement, and then they should succeed 
to ail the rights and interests of Cartwright. 

Complainant in his bill rests strongly on the alleged concealment 
from him of the second agreement dated 17th November, 1900, be- 
tween H. C. Jackson, the Little Kanawha R. R. Co., A. B. White, 
G. E. Newlon, W. W. Jackson, George Gillmor, trustée, and B. E. 
Cartwright. It is difficult to see, however, how the concealment of 
this contract could hâve in any wise prejudiced Nease. Nease allèges 
it was concealed from him ; but a paper cannot be said to hâve been 
concealed from another when its disclosure was not called for by any 
obligation to him, and when its concealment could not operate to de- 
prive him of any of his rights. The rights of Nease were fixed by the 
agreement of May 5, 1900. Whatever rights he had in the matter 
were those that he held under the terms of that deed. If he received 
the rights given to him by that deed, then he had no cause to com- 
plain. By that deed he agreed that George Gillmor, trustée, was bound 
to convey the coal options and the coal rights held by him as trustée to a 
new corporation to be organized not by Nease, but by the parties of 
the second part, viz. : H. C. Jackson, Albert B. White, Dennis O'Brien, 
G. H. Newlon, and W. W. Jackson. Gillmor, trustée, was to convey 
ail thèse interests to the new corporation upon the request of thèse 
parties of the second part. At the time of such conveyance and be- 
fore transferring the interests to the new corporation, however, Gill- 
mor was to require from said new corporation an agreement duly exe- 
cuted and acknowledged to the effect set forth in section 4, subdi- 
visions (b), (c), and (d) of said agreement of the 5th of May, 1900, 
aftd section 6 of said agreement. Gillmor, trustée, had no discrétion 
in the matter. Upon the organization of the new corporation by the 
parties of the second part named in said agreement and their request 
he was bound to transfer ail the coal options and coal rights to the 
new corporation, upon the new corporation paying the amount re- 
quired by section 6, and executing the agreement required by the sub- 
divisions mentioned of section 4 of said agreement. The only thing 
that would affect it would be the stipulation in section 11 of the agree- 
ment that, if the parties of the second part thereto should not before 
December 1, 1900, hâve substantially arranged with some responsible 
person or persons for financing the construction of a railroad to the 
coal lands and for financing said corporation, and hâve performed or 
caused to be performed the provisions of the contract with référence 
to the repayment to the parties of the first part (Nease and associâtes) 
of the moneys advanced by them, then and in such event the parties 
to the agreement were to hold the coal rights and coal property ac- 
cording to certain definite proportions. 

The testimony shows that the parties of the second part did, prior 
to the Ist of December, 1910, organize a new corporation and they 
did, prior to that date, arrange for a person by them submitted as re- 
sponsible for financing as required by the agreement of May 5, 1900, 
and the person so submitted ^yas known to Nease, for he was made 
fully aware of the agreement of the 17th November, 1900, which dis- 
closed thèse facts. Nease, however, was dissatisfied, and on the 7th 
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day of December, 1900, filed his bill in equîty in the U. S. Circuit 
Court for the Western District of Virginia, to hâve Gillmor enjoined 
f rom making any conveyance to any such new corporation, to set aside 
the contracts of November 17, 1900, and November 28, 1900, and to 
hâve Nease himself decreed to be the owner and holder of an undi- 
vided interest of *°/ioo in ail of said coal options and rights. 

At the time of filing his bill Nease was fully aware of the contents 
of the agreement between Gillmor, trustée, and the Braxton Coal Com- 
pany, dated 28th November, 1900, which recited the contract of the 
5th of May, 1900, recited that the Braxton Coal Company had re- 
funded to Gillmor, as trustée, the moneys paid to him by the parties 
to the contract of May 5, 1900, recited that Gillmor was to transfer to 
the Braxton Coal Company ail of the coal options and coal rights, and 
contained, on the part of the Braxton Coal Company, ail the cove- 
nants and stipulations required to be made under the terms of the 
agreement of May 5, 1900, by the new corporation to which Gillmor 
should convey. It is not shown how the agreement of the 5th of Miay, 
1900, had not been fully carried out. The parties of the second part 
had organizëd the new corporation ; they had found a man that they 
submitted as capable of financing it; the new corporation had paid to 
Gillmor the amount to be repaid by him to the parties to the contract 
of May 5, 1900. Gillmor had been requested to convey the coal op- 
tions and coal rights to this new corporation, and before procuring the 
conveyances the new corporation had executed an agreement duly ac- 
knowledged, containing ail the covenants and stipulations required by 
the agreement of 5th of May, 1900. AU thèse matters were known 
to Nease. The contracts both of the 17th of November, arranging 
for the financing with Cartwright, and the contract of the 28th of No- 
vember, 1900, between Gillmor and the Braxton Coal Company were 
known to Nease. He at first refused to receive the $11,200 to be paid 
to him, and he actually went into court and filed his bill of complaint 
raising ail the questions, desiring that thèse contracts of 17th of No- 
vember, 1900, and 28th of November, 1900, should be set aside as not 
in accord with the agreement of the 5th of May, 1900, and praying in 
that bill, as he does in the bill now before the court, that there having 
been a failure on the part of the parties of the second part tO' perform 
as they were required to perform by the agreement of May 5, 1900, 
before December 1, 1900, that he be decreed to be the owner and 
holder of an undivided interest of ^''/loo in thèse coal interests. 

Having taken this view and with ail this knowledge before him, 
Nease then, on the 21st of January, 1901, does receive from George 
Gillmor, trustée, the sum of $11,200, to be refunded to him by the new 
corporation in pursuance of the terms of the agreement of 5th of 
May, 1900. In addition to this, on the 21st January, 1901, upon mo- 
tion of Nease himself, a consent decree was entered in this cause 
which he had filed, dismissing his bill. 

It is difficult to see in what way Nease could hâve more openly and 
finally indicated his assent to and acceptance of the agreements of 17th 
of November, 1900, and 28th of November, 1900. With full knowl- 
edge of those agreements, and in face of his having filed in court a 
proceeding in equity to set them aside, he bas proceeded by his own 
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motion to dismiss that bill, and accepted the sum of $11,200, to be 
paid him as stipulated in those agreements. What foUows after thèse 
agreements, the subséquent conveyances made, the mortgage entered, 
do not in any wise atïect Nease's rights. He agreed and assented that 
thèse agreements were performance of therequirements to the effect 
covered by thèse agreements in the contract of Miay 5, 1900, and his 
act was in substance to agrée that he accepted thèse agreements as 
performance of that contract, and to abandon any claim to a ^''/loo in- 
terest in the land or coal rights themselves. Ali subséquent convey- 
ances posterior to the date of thèse two aereements made in Novem- 
ber, 1900, hâve been made subject to Nease's rights as declared in 
thèse agreements and in the contract of May 5, 1900. Whatever rights 
those agreements gave him he has the power to enforce against the 
présent holder of the coal rights and options. They do not, however, 
include the right to him to hâve a ^''/loo interest in the spécifie coal 
interests themselves. Under the terms of the agreement of 5th of 
May, 1900, when the matters to be performed by the parties of the 
second part were performed prior to December 1, 1900, Nease lost 
any right to an interest in the coal land itself, and was limited to his 
royalty, and the enforcement of the other stipulations embodied in the 
contract of the 5th of May, 1900, and the agreement on the part of the 
Braxton Coal Company and Gillmor, trustée, of the 28th of Novem- 
ber, 1900, so far as the same are chargeable upon the parties them- 
selves and upon the coal rights and interests in the hands of the prés- 
ent holder. The présent holders in substance are the innocent holders 
of the bonds secured by the mortgage to the Trust Company of West 
Virginia. That company holds a mortgage upon thèse coal rights and 
lands given by the holder of the rights therein conveyed by Gillmor 
under the agreements of the 5th of May, 1900, the 17th of November, 
1900, and the 28th of November, 1900^ and accepted by Nease. The 
holders of thèse bonds are innocent holders of the same without no- 
tice, and, as such, entitled to the benefit of the security they hâve taken 
relying upon the conveyances made by Gillmor, trustée. 

The holders of thèse bonds had the right to infer from the inspec- 
tion of the record that Nease had accepted the deeds of 17th of No- 
vember, 1900, and the agreement and conveyance of 28th of Novem- 
ber, 1900, between Gillmor, trustée, and the Braxton Coal Company, 
as performance of the agreement of 5th of May, 1900, and that Nease 
no longer claimed any interest in the spécifie coal and coal rights be- 
yond his royalty as stipulated in the deed from the Braxton Coal Com- 
pany to R. C. Kerens on the 2d of November, 1901. 

The entire amount paid out by Nease was $11,200. This amount he 
has been refunded. The coal rights referred to in the agreement of 
5th of May, 1900, were not owned and paid for by the parties thereto. 
Those parties including Nease had only acquired options. To cou- 
vert thèse options into ownership réquired the payment of about $250,- 
000 additional to be paid largely before the 15th of January, 1901. 
A large part of this amount would hâve had to be paid between Ist 
of December, 1900, and 15th of January, 1901, say within 46 days 
after the time limit of Ist of December, 1900, as stipulated in the 
agreement of 5th of May, 1900. Of this Nease and his associâtes 
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would have had to pay 49 per cent. By reason of the arrangements 
made by the parties of the second part to the agreement of May 5, 
1900, the resuit was the purchase price of thèse coal options was paid 
and the property acquired. To the payment Nease contributed not one 
cent. He accepted the repayaient of the $11,200 originally paid out by 
him. His interests, whatever they are, have been acquired without 
cost to him. He accepted this $11,200 on the 21st of January, 1901, 
after the 15th of January, 1901, vvhen he must have known that the 
options had expired unless saved by the agreements of 17th of No- 
vember and 28th of November, 1900. The deed from the Braxton 
Coal Company to R. C. Kerens vi^as recorded in November, 1901. The 
deed from R. C. Kerens to the Washington Coal & Coke Company 
was recorded in February, 1904. The deed from the Washington 
Coal & Coke Company to the Coal & Coke Railway Company was re- 
corded in March and April, 1904. Thèse deeds, if not constructively 
known to Nease, could have been ascertained by any sufficient exam- 
ination. 

So far as the record discloses Nease bas never, prior to the présent 
bill, paid or oiïered, outside of the allégations in the bills dismissed, to 
pay any part of the $250,000 cost price of thèse coal interests. He has 
not even returned or ofïered to return the $11,200 refunded to him. 
The decree of the learned judge who tried the cause below would re- 
quire Nease now to bear his due share of the cost of thèse properties ; 
but the equity to be considérée! is more whether he was willing and 
able to do so in December, 1900, and January, 1901. At those dates 
when it was necessary to bear that expense he was willing to leave it 
to be met by the financing arrangements made by the Braxton Coal 
Company, and allowed the record to speak to that effect to subséquent 
purchasers. The learned judge who heard the cause below construed 
the agreement of 5th of May, 1900, as recorded, as notice to ail sub- 
séquent purchasers that the means to build the railroad, pay for the 
coal, and to conduct mining opérations should be secured within seven 
months from Sth of May, 1900. and that the railroad should be ac- 
tually built and mining opérations commenced v^^ithin a reasonable 
time thereafter, and with notice also that a failure in thèse respects 
would vest absolutely in Nease ^Vioo of the coal interests involved. 
In this we think he erred. That agreement was only notice that on 
or before Ist of December, 1900, a new corporation should have been 
organized, that the parties of the second part should have "substan- 
tially arranged" with some responsible party for financing the con- 
struction of the railroad and of the corporation, and should have per- 
formed or caused to be performed the provisions of the contract with 
référence to the repayment to Nease and his associâtes of the $11,200 
advanced by them, or in default of ail thereof Nease should have 
"'/loo interest in the coal interests. 

If performance in thèse respects was had, then the recorded con- 
tract of Sth of May, 1900, was notice to ail subséquent purchasers that 
Nease no longer had any spécifie interest in the coal lands themselves. 
The record shows performance, and a oerformance known to and ac- 
cepted by Nease. It follows that subséquent purchasers would take 
free from any obligation except that reserved in the deeds to R. C. 
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Kerens and subséquent grantors. It appears that the Coal & Coke 
Raihvay Company and the Trust Company of West Virginia (as rep- 
resenting the innocent holders of the bonds secured by the mortgage) 
are purchasers and incumbrancers for value, and without notice of 
any rights or equities on behalf of Nease other than as expressed in 
the deed from the Braxton Coal Company to R. C. Kerens, and the 
bill of complainant présents no ec^uity as against them. 

For the reasons stated the decree of the lower court is reversed, and 
the cause remanded, with instructions to dismiss the bill. 

Reversed. 



HAMBURG-AMERIKANISCHE PACKETFAIIRT AKTIEN GESELL- 

SCHAFT V. GYE. 

(Circuit Court ol Appeals, Fiftli Circuit. June 2, 1013. On Rehearing, Oc- 

tober 6, 1913.) 

Ko. 2,475. 

1. SnippisG (§ 84*) — LiABiLiTY roR Injuries to Stevedores — Degree of 

Gare Required. 

The duty ot a sliip to longshoremen employed tliereon is limited to the 
exercise of ordluary care iu providiug them with a reasouahly safe place 
to work whlle engaged in loauins or discharglng and going to and from 
such place, and to glving them notice of any latent dangers where they 
are engaged in work and where their dutles require their présence, and, 
where a longshoreman uot at the tlme engaged in work is permitted to 
go to a part of the ship wliere no diity calls hlm, he is at niost a licensee, 
and the estent of the duty owed hlm is not to Unowlngly let hlm run 
on a hidden péril or willfully cause hlm injury. 

[Ed. Note.— For other cases, see Shlpping. Cent. Dig. §§ 342, 349-351; 
Dec. Dig. § 84.*] 

2. SlIIPPIXG (§ SO*) — LlABILITY FOR INJURIES TO LiCENSEES — DaNGEROUS Ap- 

PLIANCES. 

The duty of a shlp toward a mère licensee with respect to appliances 
is fully discharged when she is equipped with appliances reasonably 
suited to the imrpose for which they are used, and such as are customary 
and usual for ships of that kind. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. §§ 335, 341, 352 ; 
Dec. Dig. § 80.*] 

3. SnippiNG (§ 86*) — L.IABIUTY FOR Injury to Licensee. 

Libelant's husband was employed as a longshoreman In loading re- 
spondent's ship. After taking ou cargo at a point across from New Or- 
léans, she crossed the river, and the longshoremen, who had ceased worlv 
for the day, stayed on board to be carried across. Libelant's husband, 
who with others had gone upon the pooj) deck, where there was an awn- 
ing, seated himself on a grating coverlng the rudder quadrant, and while 
there bis foot was caught and crushed by the movement of the steering 
gear, causing his death. He had been for three years engaged in work- 
ing on slmilar vessels, having similar steering apparatus, which was of 
a usual pattern. None of the longshoremen had any right on such deck, 
which was for the exclusive use of those navigating the ship, but they 
vi'ent there beeause of the awnlng. There was no évidence that any one 
of the crew saw deceased after he sat upon the grating. HcM, that the 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



248 207 FEDERAL REPOKTEB 

facts did not disclose any négligence on the part of respondent whicb 
rendered it liable for the in jury. 

[Ed. Note.— For other cases, see Sliipping, Cent. Dig. §§ 343, 353-360; 
Dec. Dig. § 86.*] 

4. Admiralty (§ 118*) — Review on Appeal — Findings of Trial Court. 

Tlie rule that findings ot tact by tlie district court in admiralty cases 
are entitled to great weight in the appellate court is modifled when tliey 
are based on dépositions. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 758-775, 704 ; 
Dec. Dig. § llS.»j 

5. Admiralty (§ 18*) — JuRisniciioN — Actioxs of Tort. 

In an action of tort in a court of admiralty, the locus injuriœ is the 
test of jurisdiction. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 206-231 ; Dec. 
Dig. § 18.* 

Jurisdiction of torts, see notes to Campbell v. H. Hackfeld & Co., 62 
C. C. A. 279 ; Monongahela liiver C. C. & G. Co. v. Schennerer, 117 C. 
C. A. 205.] 

Shelby, Circuit Judge, dissenting. 

Appeal from the District Court of the United States i for the Eastern 
District of Louisiana ; Ruf us E. Foster, Judge. 

Suit in admiralty by Sarah Gye, widow -of John Gye, against the 
Hamburg-Amerikanische Packetf ahrt Aktien Gesellschaft. Decree for 
libelant, and respondent appeals. Reversed. 

James Legendre and Edward Rightor, both of New Orléans, La., 
for appellants. 

John Alonzo Woodville and J. L. Warren Woodville, both of New 
Orléans, La., for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and SHEPPARD, 
District Judge. 

SHEPPARD, District Judge. Sarah Gye, relict of John Gye, 
brought her libel in the District Court of the United States for the 
Eastern District of Louisiana in personam, with an order for foreign 
attachment, against the Hamburg-Amerikanische Packetfahrt Aktien 
Gesellschaft, for an injury causing the death of her husband, which was 
due it is alleged to the faulty and négligent construction or arrange- 
ment of the covering of the rudder quadrant, a part of the steering 
gear of the steamship Dortmund, situated on the deck of the poop, 
consisting of a lattice or grating structure extending about 30 inches 
above the steering apparatus. Around the rear part of this grating 
which covered, but did not entirely conceal the quadrant, was a rail- 
ing which had to be crossed in order to reach the steering wheel. This 
lattice platform was intended exclusively for the use of those mari- 
ning the wheel, when it became necessary to maneuver the ship froni 
this locality. Situated about 10 inches directly in front of this lattice 
platform, and entirely exposed, was a heavy iron "stop," i set upright 
on the deck, intended to arrest the rotary motion of the quadrant as 
it responded to the tension of the tiller. The quadrant plays under- 
neath this grating until the rudder is put hard to the port or starboard, 

•For other cases see same topic & S muiieek In Dec. & Am. Uigs. 1907 to date, & Rep'r Indexes 
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at which time it projects from the cover described and sweeps against 
this post which obstructs its circular motion. The négligent omission 
of duty charged as the direct cause of the injury vvas the failure of the 
owners to cover or protect this space between the grating and this 
"stop" post in which the end of the quadrant played during the opéra- 
tion of the steering apparatus. 

There was no material conflict in the testimony as to the cause and 
circumstances of the accident. The only conflict worthy of notice is the 
alleged warning conveyed to the deceased and expressed orders forbid- 
ding deceased, with others, the use of the platform constructed over the 
poop deck. Gye, Hbelant's décèdent, with about 80 longshoremen, had 
been engaged in the forenoon of May 30, 1911, in stowing cargo on the 
steamship Dortmund at Westwego, opposite the city of New Orléans. 
The vessel, having finished taking the cargo at this point, was shifted 
down to Clouet street, on the lef t bank of the river. It was Saturday, 
and it is a reasonable inference supported by ail the évidence that the 
longshoremen aboard had "knocked ofif" work for that day. They 
remained on board, preferring to leave the ship at Clouet street on the 
New Orléans side, presumably to save ferry and car fare. It was not 
an inhibited practice or unusual for longshoremen to remain aboard 
while the vessel shifted in the manner stated from one point to another 
for cargo. 

On the poop deck was spread an awning afifording a shade and com- 
fortable respite for the time from the glaring sun upon the decks. 
A number of the screwmen took refuge on this poop deck; Gye and 
another named Workman seating themselves on the front edge of the 
platform, their f eet resting upon the poop deck. Gye's f oot was close, 
but to the right of, the iron "stop" post, and while the ship was under 
way from Westwego to Clouet street the rudder either as a resuit of 
the current or the steering course caused the quadrant to swing around 
in the uncovered space, jamming the foot of the deceased hard against 
the "stop" post, crushing it, from which injury he died six days there- 
after. 

As to contemporaneous facts, there is some conflict; the testimony, 
however, at this juncture is important, and will be hère quoted literally. 

William Priestly, for libelant : 

"Q. Uo you know whether or not Gye had been told to move from this 
place préviens to the accident? A. No, sir ; there was nobody told him to 
move, because there was no member of the crew, or any offlcer, or anybody 
around there to tell us to move. 

'•Q. Are you sure of that? A. Tes, sir; I am sure of that." 

S. G. Ivey, for claimant: 

"Q. Well, what called Workman's attention to the dangerous quality of it? 
A. I don't kuow. He sald to this fellow (Gye) : 'Mind out, you wlU get your 
feet caught.' Xone of us were thlnklng about anything happening. 

"Q. None of you thought about sueh an accident happening? A. No; not 
wlien it was shlfting. He had no business sltting there really. 

"Q. You knew that after the accident happened? A. No; I knew that ail 
the time. The mate hlniself had ordered us not to go up there. But It was 
hot, and they had run us out from the other place, and we ail went up there. 
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"Q. Was any officer of the crew up tliere? A. They ran us out from for- 
ward. It was hot, and we ail went up there. The mate tried to get us from 
going up there but we went anyhow. • * * 

"Q. You ail went aft? A. Tes, sir. 

"Q. Were there any members of tlie ship's crew or offlcers who told you 
net to stay there? A. ïhe mate told us not to stay there. He said: 'You 
hâve got no business up hère.' 

"Q. He meant the deck generally? A. No; under that shed there. He 
didn't want them up there. He tried to get them to leave, and coulda't." 

Hiram Workman, for claimant : 

"Q. How long was it before he got hurt that you told hlm to look out that 
he would get hurt? A. How long? 

"Q. Yes. A. Just from the time it would take my leg to go the full length 
of it, because my feet were ou the steering gear. I had tliis foot on the 
steering gear. I was sitting a little higher than I am sitting now. I said, 
'Look out you don't get your feet caught in the steering gear.' I looks up,. 
and I says then, 'Tt's too late now, you are too lute, you are caught.' I 
goes aud notifies the foreman, and he asks if he bas his arms in the wheel. 
And I said, 'No ; his feet are caught.' 

"Q. Dld you hear anybody else tell him to move from where he was sitting 
before he got hurt? A. No, sir." 

Henry Nepperschmidt, for claimant: 

"Q. Who is allowed on that part of the deck marked "A" [referring to poop 
deckj? A. Nobody except the second officer and his watch that are working 
the ship. Nobody is allowed on that place; and whenever I see anybody off 
he goes, he luust get ofï there. 

"Q. When you say nobody is allowed on that part of the deck marked 'A,' 
do you mean that such are the régulations and orders now, or were those 
régulations and orders in existence in vears past? A. Ever since the shlp was 
built. * * » 

"Q. On what part of the deck can the screwman or longshoreman be when 
the ship is moving as it was in tins case from Westwego to Clouet street? 
A. In that case we allow the longshoremen to be ail over the ship except 
the poop deck and the torecastle head." 

Max Neureather, for claimant: 

"Q. Did you hear the mate or second mate say anythlng to those men? 
A. Yes, sir. 

"Q. What did he say, what did you hear him say? A. He said, 'Go away 
from that place out there; you don't ln&ve a place for me to work myself.' 

"Q. Were thèse men — where were those men when the mate spoke to them 
thus? A. They were on the poop. * * * 

"Q. Do you remember whether the mate ordered the men away from the 
poop deck before or after the accident? A. Before the accident." 

Dan Heggie, for claimant: 

"Q. Will you say whether or not before thls accident happened to Gye 
you heard any of the officers of the steamship Dortmund order the men away 
who were sitting on the poop deck? A. Yes, sir; I heard the chief offlcer, 
I saw him run them down off the forecastle head, he ran them down from 
there; and then there was an awnlng up on the poop deck, and tliey were 
ail going up there. 

"Q. And what did you hear the chief officer say to them? A. I heard him 
tell them to get down off of there, he ran them down. He made them get 
down off the forecastle head. But with the second officer, when he ordered 
them down they told him they would get out of the road, that they would 
not be in the road. 
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"Q. Did you hear any one order tliem away from the poop deck? A. That 
is where the second offlcer was. That is the deck he ordered them away 
from. Ile takes charge of the after end of the ship." 

Upon this case as made by the foregoing summary of the proof, 
there was a decree by the district court in favor of libelant and against 
the Hamburg-Amerikanische Packetfahrt Aktien Gesellschaft for $3,- 
000, from which the claimant appealed, and assigns as error that the 
judgment was unwarranted by the law and the évidence, and that, not- 
withstanding the injury was received on navigable waters of the United 
States, the Ubelant's décèdent died ashore; therefore, the court was 
without jurisdiction. 

The Hability of the shipowners, if any exists for the loss sustained by 
libelant, dépends upon the duty owed by the owners of the steamship 
Dortmund to the libelant's husband. Gye was a longshoreman, and had 
been recently engaged working cargo. At the time of the injury he 
was not discharging any duty aboard ship ; his crew had fînished their 
work in the hold where their employment called them, and Gye for 
his own comf ort and convenience had voluntarily resorted to the poop 
deck, where not only no duty required him, but at a place, according to 
a prépondérance of the évidence, he had been ordered not to "gang." 
Assuming that he had not been forbidden the liberty of the poop deck, 
nor warned of the dangers of the place, no duty required him there, 
nor was there any express invitation to justify his présence on the plat- 
form, constructed for the particular use of those controlling the course 
and direction of the ship. The particular locality was not inherently 
dangerous to any one knowing of the opération of the steering ap- 
paratus. Gye had three years' expérience as a longshoreman, with 
the opportunities that period afforded him of acquaintance with the 
construction, use, and opération of such apparatus, which the évidence 
shows was not unusual but of customary design as compared with ves- 
sels of that size engaged in like trade. To ascertain the particular duty 
owing the décèdent at the time of the injury, it is necessary to déter- 
mine his status as it related to the ship at the particular moment of the 
injury. 

[1] The duty of the shipowners, like that of masters generally, is 
to exercise ordinary care in providing a reasonably safe place for the 
laborers while engaged in the work of loading or discharging and going 
to and from such place. Pioneer S. S. Co. v. McCann, 170 Fed. 873, 
96 C. C. A. 49 ; The General Knox (D. C.) 180 Fed. 489 ; The Italia 
(D. C.) 178 Fed. 996; Burrell v. Fleming, 109 Fed. 489, 47 C. C. A. 
598. This rule has been qualified to some extent by a line of cases 
which hold that the ship owes no duty to the stevedores as a class, ex- 
cept not to wantonly injure them when once they are put to work un- 
der reasonably safe environments with full information to the foreman 
of any latent or concealed danger in the place or surroundings. The 
Auchenarden (D. C.) 100 Fed. 895 ; West India P. & S. S. Co. v. 
Weibel, 113 Fed. 169, 51 C. C. A. 116; Burrell v. Fleming, supra. 
The authority of thèse cases, as well as those cited by proctor for li- 
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bêlant, are to the effect that longshoremen are entitled to a safe place 
and surroundings in which to work, and to notice of latent dangers 
where they are engaged in work, and where their duties require their 
présence. No duty was required of a longshoreman on the poop deck 
of the Dortmund — deceased was not in the discharge of any duty therc. 
Therefore, it cannot be insisted that Gye was an employé at the time 
of the injury and entitled to the safeguards devolved upon the employ- 
er to provide ; nor could he be f rom any aspect of the case an invitée 
and entitled as such to the care and attention of the employer. 

Invitation is inf erred when there is a common interest or mutual ad- 
vantage. What common interest or mutual advantage induced Gye 
to seat himself upon this grating? Absolutely nothing apart from his 
own comfort and pleasure. Gye was or was not a trespasser, accord- 
ing- to the fact whether he was or was not ordered away from the 
premises; but aside from resolving that fact one way or the other, 
and conceding arguendo, he was under the facts of the case a licensee. 
In that event, we find that the extent of duty devolving upon the own- 
er would be not knowingly to let him run upon a hidden péril or will- 
fully cause him injury. 4 Words and Phrases, p. 3760; Zanone v. 
Oceanic Steam Navig. Co., 177 Fed. 912, 101 C. C. A. 192; The Mont- 
rose (D. C.) 179 Fed. 1000. Gye's employment had terminated, and 
he was merely biding his opportunity to leave the ship. In the case of 
The Thomas Turnbull (D. C.) 99 Fed. 781, a steamship was approach- 
ing the dock, a rope ladder was dropped over the side to enable a sea- 
.nan to land upon the pier, in the hurry of the moment it was dropped 
in front of a siphon connected with a donkey engine, and while the 
ship was being moored a stevedore started to climb on board to seek 
employment, vidiich was customary at the port. When opposite the 
exhaust pipe, the engine was started for some purpose, and the man 
was scalded. The end of the pipe could hâve been seen from the pier 
and its nature and use were known. It was held there was no liability, 
as there could be no claim that it was known that the stevedore was 
coming on board when the engine was started, and that he was charge- 
able with notice of the danger. In that case the employment had not 
begun ; in the instant case, the employment had ended. It was not 
known that Gye would assume a place of danger, and furthermore, 
with his expérience as a stevedore he must be chargeable with notice 
of the opération of the steering apparatus. 

[2] At most, we think the duty of the ship to a mère licensee is ful- 
ly diseharged when she is equipped with appliances reasonably suited 
to the purpose for which they are adapted, and such as are customary 
and usual for ships of that kind. As has already been seen, Gye had 
three years' expérience as a longshoreman ; he ought to hâve known 
of the construction and opération of the steering apparatus on such 
vessels, and that the quadrant was necessarily in motion, and was such 
an apparatus as is usually found upon nearly ail such steamships. The 
danger should be apparent to any longshoreman of expérience. 

The Burgundia (D. C.) 29 Fed. 464, is a case where a child left un- 
attended was injured by placing its hands in a rudder chain box on 
the main deck. The child was a passenger. In that case, it was said : 
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"The wooden T]OX or groove was such as Is usnal upon nearly ail steaiu- 
ships, and," thongli left open, "uo customary précaution was neglected. 
* * * It is plain thnt the child was where it liad no business to be." 

[3] Taking the most favorable view of the case for hbelant, giving^ 
him the most favored status thàt could be predicated on the évidence, 
that of a hcensee, we conclude there was no breach of duty for which 
the owners of the steamship could be held responsible. There is a 
strong prépondérance of évidence that Gye was ordered not to go on 
the poop deck, and to leave it before the lamentable accident which 
caused his death. 

We hâve seen that there was no relation of master and servant ex- 
isting; we hâve seen that under no aspect of the case could Gye be 
regarded as a passenger. He could no more be regarded an invitée to 
this "poop" deck, which according to the évidence was for the exclu- 
sive use of those navigating the ship, than he could be legally contem- 
plated a passenger. Gye was no more invited to this reserved quarter 
than was he to the rigging or the bridge. If Gye was a trespasser 
when he received the injury, and it only requires an application of the 
law to the facts of the case to make this conclusion inévitable, then 
the only duty devolving upon the owners of the ship was not to wan- 
tonly injure him after his perilous position was discovered. There is 
no évidence that any of the vessel's crew engaged in her navigation 
discovered the perilous position of deceased before the injury. 

[4] While we recognize the rule that the findings of fact in admiral- 
ty causes by the district court are entitled to great weight by the ap- 
pellate court, the reason for the rule is based upon the trial court's op- 
portunity for judging the credibility of the witnesses ; the reason for 
the rule ceases, however, when the trial court's finding is based, as it 
was in the présent case, on dépositions. The Santa Rita, 176 Fed. 
890, 100 C. C. A. 360, 12 L. R. A. (N. S.) 1210; The Edward Smith, 
135 Fed. 32, 67 C. C. A. 506; Lazarus v. Barber, 136 Fed. 534, 69 
C. C. A. 310; Royal Exch. Assur. v. Graham & Morton Transp. Co., 
166 Fed. 32,92 C. C. A. 66. 

The case of libelant has been most carefully and thoroughly present- 
ed by her counsel, and it has received at the hands of this court that 
careful considération which the unfortunate conséquences demand. 
Déplorable as were the results of this unfortunate occurrence to the 
libelant, the law cannot on the facts, as we see them, afford any re- 
dress. 

[5] We deem it unnecessary in view of the conclusion reached on 
the merits to advert to the question of jurisdiction, more than to say 
that it is well settled by the weight of modem authority that the locus 
injurise is the test of jurisdiction. The Strabo, 98 Fed. 998, 39 C. C. 
A. 375 ; The Aurora (D. C.) 163 Fed. 634. 

The decree is reversed, with directions to dismiss the libel, and it 
will be so ordered. 

SHELBY, Circuit Judge (dissenting). The évidence, as I under- 
stand it, fuUy sustains the decree of the District Court, and I think it 
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should be affirmed. Burrell v. Fleming, 109 Fed. 489, and authorities 
cited on page 492, 47 C. C. A. 598; West India & P. S. S. Co. v. Wei- 
bel, 113 Fed. 169, 171, SI C. C. A. 116. 

On Rehearing. 

PER CURIAM. No one of the judges who concurred in this opin- 
ion desiring a rehearing, the same is denied. 

NOTE. — The following are the reasous of the court helow for the deeree 
entered : 

FOSTER, District Judge. In this matter tlie libelant is seeldng to re- 
cover damages for tlie deatla of her husliaud, who recelved injuries wlille 
actlng as a longslioreman, or laborer, on tlie steaniship Dortnmnd, owned hy 
the respoudeut. from wliicli he subsequently died. It appears that on the 
after deck of the ship tlie steering gear is so arranged as to be partly eov- 
ered by a wooden platforin, which conceals the iiiovement of the tiller, or 
rudder quadrant. This platform Is of a conveuient height to afCord a coni- 
fortable seat, and it conslsts of a grating intended as a platforin for the 
steersman to stand upou when steering the ship by hand. The ship was 
proceeding from Westwego down the river to Olouet street, in the city of 
New Orléans, and had on board the men who were to continue the work of 
loading when she reached her destination. They were eongregated on the 
main deck of the sliip, were ordered to leave, and some 35 or 40 of tlieni 
went up on the after deck, which was covered with an awning. There the 
deceased and two others seated theniselves upoii the platforin covering the 
steering gear. About the center of the deck an Iron stop was fastened, just 
at the edge of the platforin. This stop was Intended to preveut the rudder 
quadrant from golng past the center Hue; but, as wHl appear from the sketch 
in évidence and the testiinony of the wltnesses, there was nothing to ludi- 
cate that the quadrant would strike against this stop. The deceased was 
not warned by any ofBcer of the ship of the danger, nor to avoid it. He was 
warned by one of his fellow workers. but too late to avoid the accident. 
Either the opération of the steam steering gear, or the force of the current 
lu the river cansed the rudder quadrant to coine around with great force 
and catch the foot of the deceased between it and the stop, imishlng it to a 
pulp. l'roiu the injury thus received the man died some few days after. 

It was certainly the duty of the ship to protect any one lawfully on her 
from the hidden danger of this quadrant nuder the circumstances of the 
case. The iilatforni was an attractive place to ineii who had beeii working, 
and I do not lind that the deceased was guilty of any négligence in seating 
himself upon it, or that the danger was aisparent or sliould liave been known 
to liini in the exercise of reasonable care. See The Eddystone (D. C.) 33 Fed. 
925 ; Boden v. Demwolf (D. C.) 50 Fed. 846 ; The Montrose (D. C.) 179 Fed. 
1001; Burrell v. Fleniming, 109 Fed. 489, 47 C. 0. A. 598; Pioneer S. S. Co. 
V. McCann, 170 Fed. 873, 96 C. C. A. 49. 

There will be a deeree in favor of libelant in the sum of |3,000. 
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GAGE LUMBER CO. V. McELDOWNEY. 

(Circuit Court of Appeals, Sixtli Circuit. June 30, 1913.) 

No. 2,276. 

1. Bankkuptcy (§ 140*) — Passikq Title. 

Complainant purchased lumber of specifled quantities, dimensions, 
Idnds, and prices per 1,000 feet from the bankrupt, to be manufactured 
subject to guaranteed freiglit rates and inspection, tbie contract provid- 
ing for an advancenient of $30,000 in notes and payment lialf casli on 
eacli invoice as rendered, the balance to apply on payment of the notes 
given, to continue untll the advancement was paid, after which the in- 
voices would be paid in full. Held, that title to lumber eut and piled 
in the yards of tlie bankrupt, and intended to be appropriated to the 
contract at the tlme bankruptcy intervened, had not passed to complain- 
ant, so as to entitle it to recover the value of sueh lumber from the 
trustée. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199. 
219, 225 ; Dec. Dig. § 140.*] 

2. Bankruptcy (§ 188*) — Sales — Property to be Manufactured — Equita- 

ble Lien. 

Where complainant purchased a quantity of lumber, to be manufac- 
tured and shipped to it by the bankrupt, advancing large sums before 
the lumber was sawed, complainant acquired an équitable lien on lum- 
ber piled in the yards of the bankrnpt and intended to be applied on 
complainant's contract for the balance of advances, etc., which was en- 
forceable as against the bankrupt's trustée. 

[Ed. ^"ote. — For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286- 
289, 291-295; Dec. Dig. § 188.*] 

3. Bankruptcy (§ 101*) — Filins Pétition — Effect — Bankrupt's Property 

CUSTODIA LEGIS. 

Filing of a pétition in bankruptcy is an assertion of jurisdiction by 
the bankruptcy court, with a view to determining the status of the bank- 
rupt and a settlement and distribution of his estate ; the exclusive juris- 
diction of the bankruptcy court being so far in rem that the estate is 
regarded as in custodia legis from the flling of the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 163; Dec. 
Dig. § 101.*] 

4. Assignments for Benefit of Creditors (§ 185*) — Receivers (§ 76*) — 

Bankruptcy (§ 155') — Trustée — Assignée for the Benefit of Cred- 
itors. 

A trustée in bankruptcy, prior to the amendment of Bankr. Act July 
1, 1898, c. 541. 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418), by Act June 25, 
1910, c. 412, 36 Stat. 8.38 (U. S. Comp. St. Supp. 1911, p. 1491), an assignée 
for the benefit of creditors, and a receiver under the state iaw, took the 
property of the debtor subject to the rights of third persons ; the équita- 
ble rights of such persons not being changea by bankruptcy proceedings, 
but ail obligations of a legai or équitable character remaining undis- 
turbed thereby. 

[Ed. Note. — For other cases, see Assignments for Benefit of Creditors, 
Cent. Dig. § 558; Dec. Dig. § 185;* Receivers, Cent. Dig. § 137; Dec. 
Dig. § 76;* Bauliruptcy, Dec. Dig. § 155.*] 

5. Bankruptcy (§ 161*) — Prefeeences — Shipment of Goods — Equitable 

Lien. 

Wliere complainant acquired an équitable lien on certain lumber manu- 
factured for it under a contract of sale exeeuted September 6, 1906, pur- 
suant to which complainant had made large advances to the bankrupts, 
shipnients of consignments under the contract as late as September 9, 

•For other cases see same topic & S number In Dec. & Am. Digs. 1907 to date, & Eep'r Cadexes 
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1907, prior to the intervention of bankruptey against the seller In Sep- 
tember, 1907, dld uot constitute a préférence. 

[Ed. Xote. — ï'or other cases, see Bankruptey, Cent. Dlg. §§ 261-2G3; 
Dec. Dlg. § 161.*] 

Appeal from the District Court of the United States for the East- 
ern District of Kentucky; A. M. J. Cochran, Judge. 

Proceeding by the Gage Lumber Company against M. T. McEldown- 
ey, trustée in bankruptey of the Clairfield Lumber Company. Decree 
(194 Fed. 181) for défendant, and complainant appeals. Reversed and 
remanded. 

Tliis appeal présents an issue as to the ownersliip of two sums of money, 
one of $7,485.16 and the other of $.^,500.47. Thèse sinns are the proceeds of 
sale of certain luuiber recelved b\' appellant at finies and under cireumstanees 
whlch are elainied to dlfCerentiate its rights thereto, if, indeed, it is entitled 
to elther sum. The issue as presented and determined below was made to de- 
])end upon whether the title to the lumber had passed from the bankrupt to 
the appellant prior to the bankruptey. The District Judge believing that the 
title had not passed, entered an order in favor of the trustée (194 Fed. 181), 
and hence the appeal. 

The controversy grew eut of a contract entered Into at Providence, R. I., 
September 6, 1906, whlch, so far as it is clainied to bave been in vvriting, 
was in the form of an order given by the L. H. Gage Lumber Company (here- 
inafter called the Gage Company) to and accepted by the Clairfield Lumber 
Company (hereinafter called the Clairfleld Company) ; the former being a cor- 
poration of Rhode Island, with offices at Providence, and the latter a corpora- 
tion of Kentucky and then operating a sawmill at Clairfield, in Claiborne 
county, Tenn. The order so far as necessary to state was in this language : 

"As per conversation of same date you will kindly enter our order as 
follows : [Speciflcally descrlbing the lumber by quantifies, dimensions, kinds 
and priées per thousand feet.] * ♦ * The above priées f. o. b. Clairfleld, 
Tenn., guaranteed rate of 30%c. to Boston points. * * * Inspection guar- 
anteed on the rules of the National Hardwood Association now in force. AVe 
hereby agrée to advance on account of said contract in four months paper 
,i;iO,000, under date of October Ist, .lîlO.OOO, and under date of November Ist, 
^10,000; you agreeing at the same time to bave put on sticks during the 
month of September at least $10,000 worth of lumber to apply on our con- 
tract, and during the month of October at least $10,000 worth addifional, to 
apply on our contract. You also agrée to hâve an addifional $10,000 worth 
of lun)ber on sticks by December Ist, making a total of ,'«30,000 worth of lum- 
ber whlch lias been put on sticks to apply on our contriict of this date. We 
hereby agrée to pay half cash on each invoice as rendered, the balance to ap- 
ply on the paynient of notes given. The same shall continue in this nianner 
until this said advance bas been paid in full, after whicli your Invoices will 
be paid In fuU." 

The Gage Company gave Its promissory notes, and tliey were duly paid. 
The Clairfield Company began shipping lumber to the Gage Company in 
October, 1000, and continued its shlpmeuts from finie to time uutil Septem- 
ber 9, 1907; 13 car loads having been shipped in 1006, and 140 in 1907. How- 
ever, the Inmlier was not manufactured within the time specifled, and tlie 
sbipments were so delayed as to cause oue of the représentatives of the Gage 
Company to go to the niill in June, 1907, and also in .luly and September. 
Certain tliings were doue at thèse tinics, whlch will be mentioned later. 

September 7, 1907, one of the creditors of the bankrupt flled a credifors' 
1)111 in the Claiborne chancery court, averring insolvency of the Clairfield 
Company, praying that a recelver be appoinfed, and that the assets of the 
Company be administered for the benefit of its creditors. On the same date, 
jnvoluntary proceedings in bankruptey were begun in the court below against 
the Clairfleld Company, ail of whieli resulted in the appointnient in the state 
court of a l'eceiver, and in the court below of the appellee as trustée in 

'For otlier cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bankruptcy, -who came into possession of the property and assets of tlie bank- 
ruiit. Meauwhile the Gage Company began an action in the nature of re- 
plevin in sucli ctiancery court, setting up title to certain lumber then in pos- 
session of the receiver appointée! by tlie state court and in the yards of the 
bankrupt. Thereupon an adjustment was effected between the parties to tliis 
litigation, whereby the replevin suit was disniissed and an agreement made 
by wliich the claim of the Gage Company should be set up and ritigated in 
the bankruptcy proceeding. Later the Gage Company flled a pétition in inter- 
vention in the court below, stating in substance that the parties had agreed 
that upon exécution of its bond petitioner might remove the lumber claimed 
l)y it and submit its claim to the property for the détermination of the court 
below ; that the bond had been filed ; that on i^epteniber 6, 1906, the writteu 
contract before set out was entered into ; that pursuant to that agreement 
petitioner advanced to the Clairfield Company the sum of ¥30,000, together 
with certain other sums, aniountiiig in ail to $41,091.05, against which ad- 
vancements petitioner had received lumber (not including that now in con- 
troversy) to the amount of $24,851.32, leaving a balance due petitioner of 
$16,239.73 ; that prier to the filing of the creditors' bill in the Claiborne 
chancery court the Clairfield Company had maiiufactured expressly for peti- 
tioner undev the ternis of the agreement, and delivered to it "by placing the 
same on sticks expressly for it under said contract," certain lumber therein 
particularly described ; that such lumber had been paid for and was the 
property of petitioner ; that it was "unlawfuUy taken in custody by the chan- 
cery court of Claiborne county, Tennessee; and that the trustée in bank- 
ruptcy bas no right or title to the same." The prayer was that petitioner be 
decreed to be the true and lawful owner of such lumber.i 

Issue was joined by the answer of appellee ; the agreement in effect to sub- 
stitute a bond for the lumber in dispute and submit the issue for trial in 
the court below was admitted ; counterclaim and set-off were alleged respect- 
ing the claim of petitioner for $10,239.73 for moueys advanced by petitioner 
to the Clairfield Company on purchases of lumber, and in excess of the sum 
due for lumber actually received; a préférence was also averred through the 
transfer of seven car loads of lumber represented by the second sum of money 
in dispute in tlie présent case ; and praying that the varions controversles be- 
tween the parties be Consolidated and heard together, that petitioner's claim. 
before mentioned, be re-examlned and disallowed, unless petitioner should 
suiTendcr the amount Of such préférence. 

C. L. Marsilliot, of Memphis. Tenn. (Walter C. Chandler, of Mem- 
phis, Tenn., of counsel), for appellant. 

Jouett & Jouett, of Winchester, Ky., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. [1] The lumber represented by 
the two sums of money in dispute was admittedly manufactured and 
placed on sticks — that is, was piled in the yards of the Clairlield Com- 
pany — prior to the bankruptcy. We agrée with the learned trial judge 
in the conclusion that the title to the lumber did not pass ; but we hâve 
not been satisfied that this conclusion is determinative of the case. In- 
deed, we were so strongly impressed with this doubt that we requested 
counsel for the respective parties to submit briefs, and they hâve donc 
so, upon the question in substance whether at the time of the bankrupt- 
cy the Gage Company had acquired an interest in the lumber in the 
nature of an équitable, lien, which was enforceable against the trustée 
of the bankrupt, within the principles laid down in Sexton v. Kessler, 

* Amendment and testimony tdirbhing alleged collatéral oral agreement need not be 
mentioned or passed upon under présent view of . the case. 

207 F.— 17 
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225 U. S. 90, 32 Sup. Ct. 657, 56 L. Ed. 995, Hurley v. Atchîson, To- 
peka & Santa Fé Ry., 213 U. S. 126, 29 Sup. Ct. 466, 53 L. Ed. 729, 
and kindred décisions. 

[2] We are disposed to believe that this question must be answered 
in the affirmative. It was thrice stated in distinct terms in the contract 
that the Clairfield Company should, during the three months in which 
the advances were to be and in fact were made, "put on sticks" quan- 
tities of lumber worth at least the sums of such advances respectively 
"to apply on our contract." We think the provisions for making ad- 
vances toward the manufacture of particular lumber and for stacking 
it "to apply on our contract" disclose an intent to create a loan and 
security, as well as an ultimate sale, and so as between the parties to 
place the transaction outside of the ordinary category of unsecured 
claims. The contention that the lumber was to be inspected, measured 
and placed on cars at the yards is not important in the view we take 
of the case. At most, inspection and loading were for the benefit of 
the Gage Company and might hâve been waived by it (Van Winkle v. 
Crowell, 146 U. S. 42, 49, 13 Sup. Ct. 18, 36 L. Ed. 880; Belding-Hall 
Manufacturing Co. v. Mercer & Ferndon Lumber Co., 175 Fed. 335, 
339, 99 C. C. A, 123 [C. C. A. 6th Cir.]) ; and measurement was simply 
to ascertain the amount to be charged against the advances (Léonard 
V. Davis, 66 U. S. [1 Black] 476, 483, 17 L. Ed. 222). 

We do not understand that there is any substantial dispute touching 
the means of identifying this lumber as it stood in piles in the yards. 
It was distinctive in kinds and dimensions, and the witnesses seem to 
be in harmony as to the fact that it was manuf actured for the fulfill- 
ment of this contract. The gênerai manager of the Clairfield Company 
forwarded monthly lists showing the lumber "put on sticks to apply on 
this contract." No other lumber like this appears to hâve been in the 
yards. This was made plain when an accredited représentative of the 
Gage Company visited the yards in June, July, and September, 1907 
(prior to the bankruptcy), and easily identified the lumber, examined it, 
and gave repeated orders to bave it shipped, even stating in respect of 
the lumber, as testified to by the gênerai manager of the Clairfield Com- 
pany : 

"Shlp it green, antj it will be our loss if it stains in the car, as the lumber 
had only been on sticks a short time." 

Concededly the required inspection and loading on cars were not 
waived, but the identity of the lumber and its fitness to apply on the 
contract were complète. 

What, then, were the rights of the parties to the contract? Plainly 
the Gage Company advanced its money and was to be repaid in lumber 
of specified kinds, dimensions, and qualities. At the date of the con- 
tract the lumber had not been manuf actured ; but the contract required 
its manufacture, and its distinctive character identified it with its pur- 
chasers. The provision of the contract obligating the Gage Company 
only "to pay half cash on each invoice as rendered, the balance to ap- 
ply on the payment of the notes given," cannot aflfect the présent ques- 
tion. Upon the theory that title to the lumber passed to the Gage Com- 
pany — that is, on the current deliveries it was simply receiving its own 
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property — there was no occasion to pay anything, and each of thèse 
50 per cent, payments was a new advance ; but, treating the contract 
as one of équitable lien, this complication disappears, and the original 
advances, so far as unpaid, always remained a lien on ail the undeliv- 
ered lumber manufactured thereunder. The advances accumulated, as 
we understand the fact, through the failure of the Clairfield Company 
to manufacture and ship the lumber as fast as the advances were made. 

A court of bankruptcy views transactions of this kind upon the 
broadest équitable principles, and does not hesitate to effectuate the ac- 
tual intent of transactions honestly had with a bankrupt, without much 
restraint as to formality or procédure. Hurley v. Atchison, Topeka 
& Santa Fé Ry., supra, 213 U. S. at page 132, 29 Sup. Ct. 466, 53 L. 
Ed. 729, approving language of Circuit Judge Putnam. When we re- 
gard the substance and effect of the présent transactions, apart from 
their form, it is reasonably plain that the Clairfield Company would not 
be heard to say that the Gage Company did not, through its advances 
and the other company's actual production and stacking of the lumber, 
acquire an interest, certainly an équitable interest, in this lumber. The 
essence of the purchaser's right was the fact, constantly to be remem- 
bered, that each advance was made for the very purpose of having a 
particular thing produced. The last analysis of such a transaction is 
that, when the lumber was produced and placed on sticks, it was in 
effect appropriated toward the payment of the loan as required and 
promised under the contract. 

It is true that, in the negotiations leading up to the contract, efforts 
were made, which failed, to hâve the lumber as it was piled marked 
wîth the name of the Gage Company, also to hâve a lease made to that 
Company of part of the yard upon which to set aside the lumber as it 
was manufactured ; the représentatives of the Clairfield Company ex- 
pressing, as to the one plan, fears that it would injure the crédit of the 
Company, and, further, that they did not wish Mrs. Anderson, the prés- 
ident of the Company, to know of the advances, and declaring in re- 
spect of the latter plan that the company held the property under lease 
and had no right to sublease. But (aside from any question of admis- 
sibility of such statements) thèse features of the negotiations concerned 
an endeavor of the Gage Company to secure a transfer to it of the 
title to the lumber as fast as it was produced; and while it must be 
conceded that in one sensé such statements would seem to be opposed 
to a purpose to create an équitable lien, yet no charges of fraud or bad 
faith are made respecting either the negotiations or the contract, and, 
since the contract was admittedly entered into in the form pointed out, 
it must be construed. To say, then, that such antécédent negotiations 
are inconsistent with the idea of an équitable interest in the lumber, 
is to urge that the repeated use of the words "to put on sticks to ap- 
ply on our contract" is meaningless ; in a word, it is to destroy the 
most significant portions of the contract. And as to the effect upon 
creditors of an équitable lien, as distinguished from a formai and pub- 
lished lien, this contention at last amounts to a challenge of the sound- 
ness of the doctrine of York Manufacturing Co. v. Cassell, 201 U. S. 
344, 26 Sup. Ct. 4SI, 50 L. Ed. 782, and of ail the décisions affirming 
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and settling its principles. To illustrate, as respects creditors failing to 
fasten a lien on the bankrupt's property, that doctrine enforces instru- 
ments which hâve not been published by filing or recording as required 
by law. 

The nature of an équitable charge or lien, and the principles upon 
which the courts proceed in fastening such charges upon the objects 
intended as security, are so f amiliar that we are content to cite only a 
few of the leading décisions. In Hurley v. Atchison, Topeka & Santa 
Fé Ry., supra, a mining company had contracted to mine and deliver 
coal sufficient to meet the current needs of the railroad company, but 
through financial embarrassment was unable to do so ; and in order to 
assist the mining company to keep its agreement, the railroad company 
furnished the mining company with money in advance of the agreed 
time of pavment, and it was held that this implied (213 U. S. 134, 29 
Sup. Ct. 466, 53 L. Ed. 729)— 

"a pnrpose that the coal as lunied should be dellvered, aiul is from an équita- 
ble staiulpoint to be coiisidered as a i>ledge ot the iimuiued coal to the exteut 
of the advancement." 

This was not because of the intervention of bankruptcy or of the 
trustee's continued performance of the paroi agreement previously 
made between the mining company and the railroad company, as coun- 
sel for the Clairfield Company urge. It was in conséquence and in 
récognition of the previous paroi agreement. Justice Brewer there 
distinctly approved language of the Court of Appeals, which is perti- 
nent hère : 

"The ruoney paid in advance eutitJed the raihvay company to an aniount 
of coal which the money so advaneed would ]iay for uccordiug to the terms 
of the original contract. We think the inévitable nieaning of the new ar- 
rangement, interpreted in the light of the conditions snrronnding the parties 
and as necessarily intended by them, was to pledge (fet apart) a sufficient 
amoinit of coal after it should be miued as secuiity for the payment of ad- 
vances made. ïhis resuit is not expressed in the couventional form of a 
mortgage or pledge, but the method of prodncing it was devised for the pur- 
pose of acquiring the needed money by the coal company and of furuishiug 
security for Its repayment. It tlie parties intended the arrajigenient to be 
ono for borrowiug aud securing the repayment of money, we ought, as be- 
tween them, to so regard it, and to treat it as creating an équitable charge 
or lien, however inartificially it may hâve been expressed." 

See Walker v. Brown, 165 U. S. 654, 664, 17 Sup. Ct. 453, 41 L. Ed. 
865; Ingersoll v. Coram, 211 U. S. 336, 368, 29 Sup. Ct. 92, 53 L. Ed. 
208; Fourth Street Bank v. Yardley, 165 U. S. 634. 644, 17 Sup. Ct. 
439, 41 L. Ed. 855; Ketchum v. St. Louis, 101 U. S. 306, 316, 25 L. 
Ed. 999; Earnard v. Norwich & Worcester Railroad Co., 4 Clifï. 351, 
365, Fed. Cas. No. 1,007 (per Justice Clifford). See, also, Howard v. 
Delgado & Co., 121 Fed. 26, 57 C. C. A. 270 (C. C. A. 5th Cir.), and 
citations. 

We do not see that thèse décisions are met by those relied on by ap- 
pellee's counsel. It is enough to say that we do not regard his citations 
as relevant. 

Nor do we think the proceeding in the Claiborne chancery court op- 
erated to vest in the gênerai creditors of the Clairfield Company any 
better right than that company itself had against the Gage Company; 
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for, while the pétition in bankruptcy is not included in the record, 
Judge Cochran said in his opinion below {194 Fed. 182): 

"On tlie sanie day tlisit the pétition in bankruptcy was flled, insolvency pro- 
ceedings agalnst the banlcrupt were begun in the proper state court of Ten- 
nessee, and one J. H. Bartiett was appointed receiver therein. September 9th 
lie took possession of the assets of the bankriipt, incUiding ail its lumber 
stacked in its yard at Clairfield. « * * T.'pon the appointment of Mc- 
Eklo\vne.y as trustée in bankruptcy, the receiver snrrendered possession of 
the lumber taken possession of by him, including that claimed by tlio Gage 
Company in its action of replevin, and the other assets of the bankrupt to 
him, and by consent the assertion of its claim thereto was transferred to this 
court." 

[3] As regards the time of the commencement of the proceeding in 
the State court and of the bankruptcy proceeding, counsel for the Clair- 
field Company agrées with Judge Cochran, although counsel for the 
Gage Company says that the bankruptcy proceeding was begun two 
days later. We think we should accept the statement of the court. It 
is settled (Acme Harvester Co. v. Beekman L,um. Co., 222 U. S. 300, 
307, 32 Sup. Ct. 96, 99 [56 L. Ed. 208]) that: 

"The filing of the pétition |in bankruptcy] is an assertion of .iui'isdiction 
witli a view to the détermination of the status of the bankrnpt and a settle- 
ment and distribution of his estate. The exclusive .jurisdiction of the bank- 
ruptcy court is so far in rem that the estate is regarded as in custodia legis 
from the filing of the pétition." 

Moreover, the transfer of the controversy between the two lumber 
companies to the bankruptcy court seems to bave been for the purpose 
of testing the rights of those companies as they stood before either of 
the proceedings mentioned were commenced. Thèse facts distinguish 
the présent case from that of Cincinnati Equipment Co. v. Degnan, 
184 Fed. 834, 107 C. C. A. 158 (C. C. A. 6th Cir.). 

[4] It scarcely need be said any more that a trustée in bankruptcy, 
before the amendment of 1910, stood no better than the bankrupt. 
The same rule prevails in Tennessee as respects the rights of an as- 
signée for the benefit of creditors (Stainback v. Junk Bros., 98 Tenn. 
307, 319, 39 S. W. 530); also of a receiver as to prior equities (John- 
son V. Tucker, 2 Tenn. Ch. 398, 401). It follows that the rule of York 
Manufacturing Co. v. Cassell, supra, which originated in Ohio, is ap- 
plicable hère; so of In re Huxoil, 193 Fed. 851, 856, 113 C. C. A. 637 
(C. C. A. 6th Cir.), which arose in Michigan ; so, also, of Toof v. City 
Kat. Bank of Paducah, 206 Fed. 250, coming hère from Kentucky, de- 
cided June 3, 1913. And as Justice Brewer said in Hurley v. Atchison, 
Topeka & Santa Fé Ry., supra, 213 U. S. 134, 29 Sup. Ct. 469, 53 L. 
Ed. 729 : 

"ïhe équitable rights of the parties were not changed by the couunence- 
ment of bankruptcy proceedings. Ail obligalions of a légal and équitable na- 
ture remained undisturbed thereby. If there had been no bankruptcy pro- 
ceedings, the coal as nnned was, according to the understanding of the par- 
ties, to be dellvered as already paid for by the advancenient." 

[5] As to the claim and the holding below that the seven car loads 
represented by the second sum of money in dispute amounted to a préf- 
érence within the meaning of section 60 of the Bankruptcy Act of July 
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1,1898, c. 541, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3445), it is to be 
said that, although this portion of the lumber was shipped as late as 
September 9, 1907, the rights of the Gage Company had their origin in 
the contract of September 6, 1906, and, so far as we can discover, be- 
came effective as early as those respecting the other lumber; and it 
is to be borne in mind that no issue of bad faith is involved. The the- 
ory of the décisions, before cited, is that the trustée receives the prop- 
erty of the bankrupt subject to the liens equitably chargeable against it, 
and, as respects their enforcement, stands in the shoes of the bank- 
rupt. Furthermore, besides its gênerai application to the instant case. 
the décision in Sexton v. Kessler, supra, we think, rules this case so 
far as the alleged préférence is concerned. See, also, Belding-Hall 
Manufacturing Co. v. Mercer & Ferndon Lumber Co., 175 Fed. 335, 
339, 99 C. C. A. 123 (C. C. A. 6th Cir.) ; Union Trust Co. v. Bulkeley, 
150 Fed. 510, 516, 517, 80 C. C. A. 328 (C. C. A. 6th Cir.); 1 Love- 
land on Bankruptcy (4th Ed.) § 478. 

The décision below must be reversed, with costs, and the case re- 
manded for further proceedings in accordance with this opinion. 



WOLFB V. INTERNATIONAL FIEE INS. CO. OF FT. WORTH, TEX. 

(Circuit Court of Appeals, Fourth Circuit. May 8, 1913.) 

No. 1,148. 

1. Insurance (§ 85*) — Contract with General Agent — Construction. 

Wliere a coutract by which plaintift' was eniployed by défendant, a fire 
insurauce conipany, as its gênerai agent in two states, to receive for liis 
services a stated per cent, of tlie premiuuis on ail policies written in sucli 
states, was silent as to classes of risl;s to be insured, tlie riglit was re- 
served to détendant to détermine sucli classes from tiuie to tlnie as in 
the Judgment of its offlcers and director.') seemed for its best Iiiterests, 
and a direction to détendant to accept for tlie tinie only certain classes 
of rislis was not a breacli of tlie contract. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 115; Dec. Dig. 
§ 85.*] 

2, Insurance (§ 79*) — Contract with Agent — Rescission — Construction of 

correspondence. 

Where the attorneys for plaintiff, who was a gênerai agent for de- 
fendant insurance conipany, because of certain action of défendant which 
they deemed a breach of plaintiff's contract of agency, with his assent 
or ratification wrote défendant that he resciuded such contract, to which 
défendant assented by letter sent to both plaintiff and his attorneys, the 
effect was a rescission of the contract by luutual consent, and plaintiff 
could not thereafter maintain au action for its breach. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 104 ; Dec. Dig. 
§ 79.*] 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

Action at law by Francis E. S. Wolfe, to the use of T. Rowland 
Slingluff, assignée, against the International Fire Insurance Company 
of Ft. Worth, Tex. Judgment for défendant, and plaintiff brings 
error. Affirmed. 

•For other cases see same topic & inUMBER in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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This Is an action at law originally instituted in tlie superior court of Balti- 
more City on tlie llth day of October, 1911. There was a motion to quasti the 
writ of summons in that court. This motion was overruled with leave to 
plead. Tlie case was then removed to the District Court for the District of 
Maryland. 

The statement of facts by the learned judge who heard the case below is 
as follows : 

"The plaintiff sues the défendant for an alleged breach of contract by 
which the plaintiff became gênerai agent for the défendant. The plaintifC will 
be called the 'agent," the défendant the 'company.' 

"The déclaration sets forth the agreement in full. By It the agent became 
gênerai agent of the company, for the states of Maryland and Pennsylvanla. 
In that territory he was to appoint ail agents or subagents. His compensa- 
tion was to be 321/2 per cent, on ail prenilums, less return premiums and re- 
insurances, collected for ail business written within the territory for account 
of the company. Mauy of the expenses of the agency were to be pald by the 
agent, others by the company. The agent was to give bond for $20,000. 

"The contract provided: 'It is understood and agreed that this contract shall 
continue in force after approval of said bond for ten years from the date 
hereof. • * * It is further agreed that said company reserves the right 
to cancel this contract if at any time after the tirst year, or any year there- 
after, the losses and expenses exceed the receipts for two consécutive years.' 

"The agent agreed to make certain daily and monthly reports and to remit 
at the times and in the manner prescrlbed in the agreement. This agree- 
ment was dated May 31, 1910. The agent gave the bond and entered on the 
discharge of his duties under the agreement. 

"The déclaration allèges that on the 4th of August, 1911, the company 
wrote him that the board of directors, after thoroughly analyzing his account 
and business sent to the company, found that the same had produced a very 
heavy tire loss and for that reason the board had determined to ask him not 
to send any new business or renewals from the date of the receipt of the let- 
ter, excepting risks of the preferred class. He was directed to décline ail spé- 
cial hazards and outside unprotected risks. The letter said : 'You are familiar 
with the excess losses which your territory has produced, and as a matter for 
our own protection we are forced to demand a more limited classification. 
You are also aware that the company cannot be reasonably expected to main- 
tain an agency plant at a state that is producing such excessive losses. We 
désire as far as within our power to minimize the losses and ask your hearty 
co-operation and trust you will agrée with us and work to attain the end 
desired.' 

"The déclaration says that the company thereafter declined to accept pol- 
icies of Insurance, whether the class known as new business or renewal, writ- 
ten by the agent and forwarded to the company, and from the time of such 
letter the company wTongfully refused to permit the agent to perform said 
contract. It allèges the readlness and willlngness of the agent to hâve per- 
formed it. It says that the action of the company in refuslng to accept from 
the agent the iusurance policies. other than risks of the preferred class, 
amounted to a breach of the contract to the damage of the agent. 

"The company for a flrst plea said that the contract was by mutual agree- 
ment rescinded, and set forth in the plea certain correspondence which had 
passed between the agent and the company. From this correspondence it 
appears that the agent, through his attorneys, on the lOth of August, declined 
to admit the right of the company to limit in the manner attempted the 
business he might do. He notifled the company that until further informed 
he should continue to wrlte business as theretofore. On the 23d day of Au- 
gust he again wrote through his attorneys. Thèse gentlemen said that they 
had advised the agent that the demand to restrict his future business to the 
preferred class and the company's subséquent refusai to retain Insurance 
written by the agent for risks other than the preferred class was practically 
a nuUiflcation of his contract of agency and entitled him to rescind the con- 
tract and to demand the return of the considération therefor as well as com- 
pensation for the losses he has sustained. They add: 'By reason of this breach 
of contract by our company in manner indicated, Mr. Wolfe has concluded to 
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reseind the same and we liereby notify you of his rescission thereof and de- 
inand on lils beluilf a retnrii of the considération tlierefor as well as full com- 
pensation for liis expondltiires and losses.' 

"ïliey furtlier say tliat tliey liad instructed tlie agent tliat owing to tlie 
iireacli of contract l)y tlie eonipauy lie was iiot to niake liis nioutlily reniit- 
tancés as agent nntil iiie niatter was adjusted. Tliey added that in order to 
minimize tlie conviiany's loss as inuch as iiossible lie wonld, nntil furtlier notice, 
witliont waiviug any of his riglits, continue to forward such business as luay 
be forthcoining until the conipany could niake such other arrangements as 
it saw fit to care for the saine. 

"On the 26th of August the company replled through Its attorneys. In 
that letter they said, 'We aecept your notice of such rescission.' The agent 
was notified not to write any further business. They said that if the agent 
dld not maive his monthly remittances as agent In accordance wlth the ternis 
of the contraet now rescinded by him suit would be brought upon his bond. 
In another letter addressed to the agent and wrltten on the same day as the 
last, viz., August 20, litll, he was told that the company accepted notice of 
his rescission of the contraet 'which, in accordance wlth your élection, wu 
now treat as termina ted.' 

"The coinpany's second plea alleged full performance by It and breacli by 
the agent. On the second plea the agent jolned issue, and to the first plea 
he replied that from the correspondenee eontained in the company's first plea 
and from the additional letters reproduced in the agent's replicatlon it dld not 
appear that there was any joint concurrence by the parties to the said con- 
traet under which tlie same was by juntual agreenient resclnded. Thèse addi- 
tional letters consist of a letter froin the agent's attorneys to the company 
under date of September 8, 1911, in which they deinanded $25,000 damages 
and loss sustalned by the agent by reason of breach by the company of its 
contraet wlth him. .W.OOO of tliis is the amonnt re<iulred of the agent for 
the pnrcliase of stock in the company In order to obtain the gênerai agency. 
$20,000 was the estimated loss of profits ou business wrltten and to be wrlt- 
ten du ring the life of the contraet if it had not beeii Ijroken. In reply to thls 
letter the company's attorneys under date of September 11, 1911, explalned 
that 'the losses of the coini)any liud become so great and were Increasing so 
rapidly that the officers of tlie conipany ealled togetlier the directors from the 
différent parts of the state * * * to consider what conld be doue to re- 
duce thèse losses and protect the interests of the company, both of the pollcy- 
holders and tlie stockliolders.' 

"The directors 'deeided that the interest of tlie conipany Imperatively de- 
inanded that steps be takeii at once to curtail the losses, and witli tliis end 
in View, and thls oiily, they deeided that in those stntes where the business 
liad been nnprofitable and where the losses had beeu so great, they wcnild, at 
least for the tiiiie being, instrnct thelr agents to elimlnate the nnproiitable 
business and take only such risks as the comiKUiy niight safely carry.' They 
stated that tlie agent 'seemed to take the vlew that thls was an assault upon 
bis contraet, and through you, as we understand the communication, lie threw 
up the contraet, and the conipany, through us, accepted the résignation and 
bas silice tlieii been iiroceedlng on the basis of bis being no longer a gênerai 
agent of thls company.' 

"In reply under date of September 19, 1911, the attorneys for the agent 
write, among other thiiigs, that the business 'lie banded In to your company 
was snch business as was done by ail Insurance conipanies In the ordlnary 
course of Insurance business, and that wlien you eut him dowii and liniited 
him to the character of Insurance whicli you reipiired him to take, bis business 
was practically gone and that he would not realize enough from It to iiay 1ns 
otHce rent, mucli less the inany other expeiises of the same. From thls view- 
point we bave advised Mr. Wolfe that the action on the part of your conipany 
was a rescission of the contraet and he accepted the same as a resclssioii 
and a violation of the terms of the contraet which would entitle him to sub- 
stantial damages for sucli violation.' 'If we are correct in thls view, Jlr. 
Wolfe will be entltled to reiiayment of the .$5.000 considération and also to 
such damages as he may bave sustained nieasured by the i)rolits which lie 
ml:.lit hâve made during the continuauce of the agreenient.' 
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"On September 27th the attorneys for the company answered. Tliey said, 
aniong other tliings: 'If we uiiderstand your position, it is that Mr. Wolfe is 
entitled to a repayuient of tlie considération wliicli he pald for stoclî in the 
"company" ; but you do not say whetlier he still owns the iïtock, uor do you 
ofter to retiirn It to the company. We would lilîe, therefore, to know deflnltely 
whether Mr. Wolfe still owns this stock, or whether he has disposed of it, and 
what he considers the stock worth. We do not understand that. In any event, 
he would be entitled to reeeive back the considération, even if he should re- 
turn, or offer to return, the stock. It was a reasonable requirement on the 
part of the company. in appointini? its gênerai agents, that they should hâve a 
substantial interest in the company by owning stock, and Mr. Wolfe certainly 
could not claim that he could throw up his agency because of a real or fancled 
grievance, and then cancel Iris stockholding and recover back the mouey he 
had paid for it' 

"On October 7th the agent's attorneys answered that they had taken it 
for granted that the proposition made by them that the $5,000 should be re- 
turned to the agent included a return by hlm of the stock. This letter stated 
that the suit would be brought in a few days. 

"The company demurred to this replication. It says that at the time suit 
was brought the contract had been rescinded by mutual consent. The agree- 
ment liad so far ceased to exist that no actiom could be maintaiued upon it. 
The agent dénies that what passed between the parties amounted to a rescis- 
sion. He does not question that he in so many words told the company that 
he had elected to reseind the contract and the company expressly said that it 
accepted such rescission. He does claim, however, that ail that in fact hap- 
pened was that he offered to reseind upon terms that the company could not 
accept the offer otherwise than upon such terms, and that it never did assent 
to the latter. If so the rescission never became effective. The contract still 
remained in force. The correspondence does not suggest that the agent 
thought that in telling the company that he had elected to reseind he supposed 
he was making it an offer. Quite clearly he conceived himself to be exercising 
a légal right which under the circumstances as he saw them was absolute. 
Having so elected, he made demand upon the company for those tliings to 
which in conséquence of his choice he felt he had become entitled. The com- 
pany in effect replied: 'We assent to your rescission of the contract. We do 
not think that your view of what follows froni such action is in ail respects 
correct.' If he had chosen, the agent might thereupon bave safely acted 
upon the assumption that the contract was at an end. The company vv'ould 
not bave been heard to say, 'We did not assent to your rescission of the con- 
tract because we expressed our nonconcurrence in your understanding of the 
légal conséquences which it entailed.' " 

The court below sustained the defendant's first plea and also the demurrer 
to the déclaration upon which final judgment was entered in favor of the de- 
fendant, and the case cornes hère on writ of error. 

T. Rowland Slingluff, of Baltimore, Md. (Slingluff & Slingluff, o£ 
Baltimore, Md., on the brief), for plaintiff in error. 

xA.lbert C. Ritchie, of Baltimore, Md. (Ritchie & Janney, of Balti- 
more, Md., on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 

District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). [1 ] 
In order that we may discuss the questions involved herein in their 
logical order, we will first inquire as to whether there was a breach 
by the plaintifï of any covenant in the agreement made in 1910; that 
being the contract upon which this proceeding is based. 

The plaintiff in error will be referred to as "plaintiff," and défend- 
ant in error will be referred to as "défendant" ; such being the rela- 
tive positions the parties occupied in the court below. 
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The covenants on behalf of the défendant company may be epitom- 
ized as follows: First, that the agent shall receive a commission 
of 3214 per cent, for ail premiums, less return premiums and reinsur- 
ances, collected for ail business written in said territory ; second, that 
the company will furnish blank policies and daily reports and pay ail 
losses and charges for taxes, légal service, adjustments, etc.; third, 
that the contract shall continue in force for ten years with the priv- 
ilège of canceling after tvvo years if it should prove unprofitable. 

After a careful considération of the provisions of the contract, 
we are of the opinion that it does not contain an undertaking by the 
company to accept, and no authority to the agent to write, any par- 
ticular class of risks. There is no référence in the agreement to this 
subject, and therefore we must assume that it was the purpose of 
the défendant company to reserve the right unto itself to détermine 
from time to time as to the class of risks that the agent was to write, 
and it is but natural that the contract should hâve been written as it 
was, when we consider the nature of the business in which the de- 
fendant company was engaged, and the obligation that it owed to its 
stockholders and others interested in its financial welfare. 

As we hâve stated, there is no covenant to the effect that plain- 
tiff was to be permitted to write insurance of any particular class; 
in other words, the contract is silent as respects this point, thereby 
indicating a purpose on the part of the parties thereto to leave that 
question in the discrétion of the défendant company. 

Owing to the character of business in which the défendant com- 
pany is engaged, it necessarily follows that its success dépends in 
a large measure upon its ability from time to time to increase or 
diminish the number and character of policies it may issue, so as to 
oroperly meet existing conditions. Therefore, in the absence of an 
express agreement on the part of the company to the contrary, it would 
be unreasonable to hold that it was the intention of the défendant 
company in this instance to issue policies of every class whatsoever 
and not reserve unto itself the right to restrict those to be issued to 
a particular class in the event it should in the future appear that the 
issuance of policies of a certain class would resuit disastrously, and 
thereby impair the financial ability of the company. 

We are therefore of the opinion that the ruling of the court below 
as respects this phase of the question was eminently proper. 

[2] However, it is also insisted by counsel for défendant that the 
contract in this case bas been rescinded, and that therefore in no 
event would an action lie for an alleged breach thereof, and, even 
if the contract was broken by the défendant, still the plaintiff would 
not bave a cause of action for the breach thereof, because the plain- 
tiff in the first instance elected not to sue for the breach, but to re- 
scind the contract. 

The court below in referring to this phase of the question said: 

"At the time the correspondence began the agent thought that the company 
had broken its contract. If that were so, he had a right, if he would, to 
treat the contract as still allve and to sue for the damases he had suffered 
by its breach. Hé was not reqviired to do so. He uiight, if he preferred, re- 
scind it. If lie did the latter, he could demand back the considération he had 
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paid, repayment of money laid out by hlm and compensation upon a quantum 
merult for the services he had rendered. If he elected to treat the contract 
in force, by sulng for damages for its breach, he could not ask for the return 
of the considération he had pald. The measure of damages for the breach 
of a contract is the amount which would put the injured party in the same 
position as he would hâve been had the contract been performed. He who 
recovers such damages is in theory of law placed in the same situation he 
would hâve been had iio breach occurred. To give him back in addition the 
considération he had paid to induce the other party to enter into the contract 
would be to give him ail the benefits of the contract while reUeving him from 
ail its burdens." 

The court below held that the plaintiff had offered to rescind the 
contract, and that the défendant acquiesced therein. It appears that 
on the 4th day of August, 1911, the défendant company after carefuUy 
considering the situation, "on account of the heavy fire loss," instructed 
plaintiff "not to send us any new business or renewals from the date 
of the receipt of this letter, except risks of the preferred class, declin- 
ing for us ail spécial hazards and outside unprotected risks." Thus 
the plaintiff was fuUy informed as to the course that the défendant 
Company had decided to pursue, and the reason therefor, and after 
making further inquiry by letter dated August 10, 1911, demanded 
the exact cause which prompted the finance committee of the défend- 
ant Company to make the recommendation it did, and on August 23, 
1911, plaintiff 's attorneys wrote another letter, in which it was as- 
serted that the défendant company did not hâve the right to fix any 
limitation as to the character of risks to be written, and, among other 
things, said: 

"We hâve, therefore, advised him that the demand from your company to 
restrict his future business to the preferred class, as stated in your letter of 
August 4th, and its subséquent refusai to retain Insurance written by him for 
risks other than the preferred class, as enumerated in your letter to him of 
August 18, 1911, Is practlcally a nuUifleation of his contract of agent, amount- 
ing to a breach thereof, and entitles him to rescind the contract and demand 
the return of the considération therefor as well as compensation for the losses 
he has sustained. 

"By reason of this breach of contract by your company in manner indicated, 
Mr. Wolfe has concluded to rescind same, and we hereby notify you of his 
rescission thereof and demand, on his behalf, a return of the considération 
therefor as well as fuU compensation for his expenditures and losses." 

After the receipt of this letter, to wit, on the 26th day of August, 
1911, the défendant company addressed a letter to the plaintiff, in 
which, among other things, the f ollowing language was used : 

"Assuming that you, as attorneys and agents for Mr. F. E. S. Wolfe, of 
your city, hâve the right to give notice to the International Fire Insurance 
Company, of Mr. Wolfe's rescission of his contract with that company, we ac- 
cept your notice of such rescission." 

A similar letter was addressed to the plaintiff, and the language 
employed therein is such as to leave no doubt as to its true meaning. 
In the first place, the attorneys for the plaintiff clearly and concisely 
stated the reasons why they thought the contract should be rescinded, 
and then notified the défendant company that the same had been 
rescinded, and, in reply thereto, counsel for défendant advised the 
attorneys for the plaintiff that the notice of rescission had been ac- 
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cepted, and a copy of this letter was also sent to tlie plaintiff. Hère 
the correspondence as respects this matter ends. 

If the plaintiff, when notified as to the action of his attorneys, had 
felt that they had exceeded their authority in rescinding the contract, 
he could hâve notified the défendant company that his attorneys had 
exceeded the scope of their authority in proposing to rescind the con- 
tract, but, instead of so doing, the plaintiff remained silent, and 
thereby assented to what had been done in the premises. 

An inspection of the letters and other documcntary évidence in 
this case forces us to the conclusion that the refusai of the défendant 
company to permit plaintiff to write only the preferred class of policies 
was considered by plaintiff as a breach of his contract, and that he 
then and there deliberately elected to rescind the contract and to de- 
mand the return of the considération which he had paid in the first 
instance. 

It was for the court below, and not the jury, to décide as to whether 
upon the established facts there had been a rescission of the contract. 

In the case of Sea Insurance Co. v. Johnston, 105 Fed. 286, 44 C. 
C. A. 477, the correspondence between the agent and the company 
was very much like that of the case at bar, and there the court held 
that the court below acted properly in decidiiig that the correspondence 
between the parties constituted a rescission of the agreement. In that 
case the court, among other things, said : 

"On the question under discussion — the question of reseission — tliere is no 
conflict in the légal évidence. It dépends upon the correspondence, with iioth- 
ing needed to supplément it. unless, pcrhaps, the conceded fact of the accept- 
ance and collection and failiire to return the clieck inclosed in the letter of 
l'ebruary 21st. The Circuit Court should hâve granted the request of the Sea 
Insurance Company, and dlrected the jury to fiud a verdict for the défendant." 

When we consider the correspondence between the parties in this 
instance, we are clearly of the opinion that the same constitutes a 
rescission of the agreement, and, such being the case, it follows that an 
action of this character cannot be based thereon. 

For the reasons stated, the judgment of the lower court is affirmed. 

Affirmed. 



GRAIIAM, County Judge, v. QUIXLAN. 

SAME V. MUIIPHX et al. 

(Circuit Court of Appeals, Sixth Circuit. June 30, 1913.) 

Nos. 2,488, 2,489. 

1. Mandamus (§ 3*) — Existence of Otueb Eemkdy — Esfobcement of Rail- 
ROAD Aid Bonds. 

Where railroad aid bonds were issued by a county April 1, 1871, nine 
years before the reniedy to enforce payinent prescribed by Acts Ky. 18C9, 
c. 1578, was made exclusive, a liolder of such bonds was not llmited to 
such reniedy, but nilght enforce payment by mandamus against the 
county's taxlng offlcers. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. §§ 8, 10, 11, IG- 
34 ; Dec. Dig. § 3.*] 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. COTJNTIES (§ 188*)— Railroad Aid Bonds— Enfokcement—Remedt. 

Where railroad ald bonds were issued prior to the adoption of Acts 
Ky. 1869, c. 1578, niaking the remedy prescribed thereby for the enforce- 
ment of such bonds exclusive, and the bonds so issued contained no réf- 
érence to the act, or to the remedy glven under it, the county could not 
successfuily claim that the bonds were parted with, or that they had beeu 
purchased, on the faith of any contraetual remedy. 

[Ed. Note.— For other cases, see Countles, Cent. Dig. §| 29&-299 ; Dec. 
Dig. § 188.*] 

3. CouNTiES (i 190*) — CouNTT Bonds — Patment — Tax Levt — Statutes — 

State Statutes — Constbuction. 

Though Acts Ky. 1869, c. 1578, § 15, vests power to levy taxes to pay 
railroad ald bonds in the "county court," and later vests the same power 
in the preslding Judge alone, "if preferred," both powers survive, if ei- 
ther survive; there belng nothing in the act to indicate that the exer- 
cise of the power of the county Judge to issue the bonds was inteuded to 
supplant that of the county court to levy taxes to pay them. 

[Ed. Note.— For other cases, see Counties, Cent Dig. §§ 303, 304; Dec. 
Dig. § 190.*] 

4. Evidence (§ 83*) — Pbesumptions — Official Acts. 

Where the county judge conveued the fiscal court and presided over it 
at the tlme levies were made to pay railroad ald bonds, he was entitled 
to vote on the question; and, mandamus having been granted to compel 
the makihg of the levies, it would be presumed that he concurred therein, 
though the record did not speciflcally show that he voted. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. § 105 ; Dec. Dig. 
§ 83.*] 

5. Counties (§ 192*) — Levy of Taxes. 

Where a county judge and certain magistrates composed a county 
court, with jurisdlction to levy taxes, and the court made a levy to pay 
railroad ald bonds of the county, the levy was valid, though the county 
judge vv'itliheld his assent therefrom. 

[Ed. Note. — For other cases, see Counties, Cent Dig. §§ 300-302; Dec. 
Dig. § 192.*] 

6. Mandamus (§ 176*) — Scope of Relief — Tax Levies — Railkoad Aid Bonds 

— Payment — Instaxlments. 

Where a tax levy requlred to pay judgments on railroad aid bonds is- 
sued by a county would aniount to about 16 per cent, of the value of the 
taxable propertj' therein, orders in mandamus to requlre payment of the 
bonds should provide for Installment levies, not exceeding one-tenth of 
the amount requlred to pay the judgments in any one year. 

[Ed. Note.— For other cases, see Mandamus, Cent. Dig. §§ 392-394; 
Dec. Dig. g 176.*] 

In Error to tlie District Court of the United States for the Western 
District of Kentucky ; Walter Evans, Judge. 

Mandamus by Mary Amis Quinlan, executrix, etc., and by Sherley 
D. Murphy and others, against EUiott Graham, County Judge of Green 
County, Ky. Decree for complainants, and défendant brings error. 
Modified and affirmed. 

Ernest Macpherson, of Louisville, Ky., for plaintifï in error. 
George Du Relie, J. B. Baskin, Alex P. Humphrey, James S. Pirtle, 
and Edmund F. Trabue, ail of Louisville, Ky., for défendants in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

*Far other cases see same topic & S numbeb in Dec. & A m. Digs. 1907 to date, & Rep'r Indexes 
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WARRINGTON, Circuit Judge. Thèse were mandamus suits 
brought in the court below to en force payment of two of its judg- 
ments. Peremptory writs were granted, and the défendants prosecute 
error. 

The cases présent similar facts, were heard together hère, and will 
be disposed of in this opinion. The judgment in the Quinlan Case 
was for $89,195.63, with interest, and $289.12 accrued costs, and that 
in the Murphy Case was for $108,718.20, with interest, and $789 ac- 
crued costs. Thèse judgments were based upon bonds and past-due 
coupons of Green county, Ky., issued under an act of 1869 entitled 
"An act to incorporate the Cumberland & Ohio Railroad Company." 
1 Acts 1869, p. 463. The bonds were held vaHd, and the judgments 
below were respectively affirmed, in Green County v. Quinlan, 211 U. 
S. 582, 29 Sup. Ct. 162, 53 L. Ed. 335, and Green County v. Thomas, 
Ex'r, 211 U. S. 598, 29 Sup. Ct. 168, 53 L. Ed. 343. See, also, Quin- 
lan V. Green County, 205 U. S. 410, 27 Sup. Ct. 505, SI L. Ed. 860, 
where one of two questions certified by this court to the Suprême 
Court concerning the bonds was answered. The Quinlan Case, as de- 
cided by this court, is reported in 157 Fed. 33, 84 C. C. A. 537, 19 L. 
R. A. (N. S.) 849, and the Thomas Case, as decided hère, appears in 
159 Eed. 339, 89 C. C. A. 405. The judgment recovered in the latter 
case is the one involved in the présent Murphy Case. Nothing could 
be added to accentuate the obligation of the county to pay thèse judg- 
ments. 

It could serve no usefui purpose to recite even the substance of the 
various proceedings which resulted in the levies of the taxes and the 
orders made for their collection under the writs issued by the court be- 
low. Those proceedings were, we think, well within the libéral provi- 
sions made for amendments by both the Kentucky and fédéral statutes. 
Carroll's Kv. Codes (5th Ed.) §§ 134, 135 ; section 954, Rev. St. (U. S. 
Comp. St. 1901, p. 696) ; Mitchell v. Toledo, St. L. & W. R. Co., 197 
Fed. 528, 534, 117 C. C. A. 24 (C. C. A. 6th Cir.). It needs only to be 
said that on June 13, 1910, a writ of mandamus was ordered to be is- 
sued in each case against the défendants therein named, who com- 
posed the fiscal court of the cotmty, requiring them to assemble as 
such court within a specified time and to levy a tax upon ail the tax- 
able property of the county at a rate sufficient to pay each judgment, 
interest, and costs, and the costs of collecting the taxes, and to certify 
the levy of the tax for collection "to such officer as is or may be au- 
thorized by law and the orders of said fiscal court to coUect the taxes 
imposed by law for regular county purposes upon the property sub- 
ject to taxation in said Green county." The fiscal court assembled 
and levied the necessary taxes ; and, there being no sheriff, the court 
certified the levy to certain collectors, successively, who for one rea- 
son or another failed to collect. November 6, 1912, a further writ 
was ordered to be issued in each case against Èlliott Graham, county 
judge of Green county, one of the défendants below, commanding him : 
"Wlienever a sheriff or colleetor of county taxes, or other offlcer autliorized 
by law to collect the taxes imposed for regular county purposes upon the 
jtroperty subject to taxation in said Green county, shall be eleeted or ap- 
pointed, and shall qualify as such offlcer, to embrace in the order of appoint- 



GRAHAM V. QUINLAN 271 

ment or qualification a direction to the officer elected or appointed and quali- 
fled to collect botli tlie tax heretofore levied to pay plaintiff's said judgiuent 
and tlie tax levied or to be levied for regular county purposes, and to re- 
quire of such sheriff, collector, or other officer the exécution of one bond to 
seeure the collection of each and ail of said taxes." 

This enlargement of the order for collection over that of the first 
order, before quoted, seems from the record to hâve become neces- 
sary to the exécution of the original purpose to require both the 
ordinary county levy and thèse judgment levies to be collected by the 
same officer under a single order of appointment and bond. 

The cases thus presented are ruled by the décision of this court in 
Tucker V. Hubbert, 196 Fed. 849, 117 C. C. A. 365. We shall as far 
as necessary state the reasons for this conclusion, with the objections 
urged against the application of the décision : 

(1) The judgment as affirmed in that case was based on bonds is- 
sued under a spécial act, entitled "An act for the benefit of Taylor 
county, empowering it to compromise its debts, issue bonds, and levy 
and collect taxes to pay the same" (1 Acts 1877-78, p. 554) ; but those 
bonds were issued and in part used by way of compromise to take up 
bonds previously issued under the spécial act that is involved hère — 
that is, "An act to incorporate the Cumberland & Ohio Railroad Com- 
pany," section 12 of that act having authorized the construction of a 
railroad through several counties, including Taylor and Green (1 Acts 
1869, pp. 463, 468). 

(2) Thèse acts of 1869 and 1878 differ as respects the levy and col- 
lection of taxes to pay the bonded indebtedness they respectively au- 
thorized. Under the former, the levy in terms is to be made by the 
county court (composed of the county judge and the county justices 
of the peace), or, "if preferred," by the county judge alone; while 
under the latter act such levy and collection were authorized through 
action of the circuit court. However, for reasons stated later, it is 
Tiot perceived that the two remédies sanctioned in Tucker v. Hub- 
bert (the one given by the act of 1878, and the other through the fiscal 
•court) dififer in principle from the two remédies open hère. 

[1,2] (3) True, by Act Feb. 27, 1880 '(1 Acts 1879-80, p. 248), the 
remedy given for the collection of the bonds and coupons authorized 
by the act of 1869, was in terms made "exclusive of ail other rem- 
édies" ; but it is averred in each of the pétitions in the instant cases, 
and nowhere denied in the records, that the bonds merged in the prés- 
ent judgments were issued on the Ist day of April, 1871, some nine 
years before the remedy given by the act of 1869 was so made "ex- 
clusive." Attention was called in the argument, for a purpose to which 
we shall allude later, to the findings of fact reported in the Quinlan 
Case, 211 U. S. at pages 584-591, 29 Sup. Ct. 162, 53 L. Ed. 335. It 
there appears (211 U. S. 588,29 Sup. Ct. 165, 53 L. Ed. 335) that the 
bonds were issued August 15, 1872; still, if this were accepted, the 
bonds were issued as much as seven years before such remedy was 
made "exclusive." If those findings are to be referred to at ail, the 
more important fact to be observed is that the bonds contained no réf- 
érence to the act or to the remedy given under it (211 U. S. 589, 29 
Sup. Ct. 162, 53 L. Ed. 335) ; and consequently they cannot rightfuUy 
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be said to hâve been eîther parted with or purchased upon the faith 
of any contractual remedy whatever (Hubbert v. Campbellsville Lum- 
ber Co., 191 U. S. at pages 75, 76, 24 Sup. Ct. 28, 48 h. Ed. 101). 

[3] (4) The purpose of counsel in se referring to the spécial find- 
ings in the Quinlan Case, as stated, was to show that the county judge 
alone issued the bonds, and so to insist in substance that the county 
had "preferred" to exercise the povvers of the act in that way, rather 
than through the county court, which would hâve included both the 
judge and the justices of the peace. This was made the basis of a 
claim that the levies in question are invalid, because they were not 
made by the county judge, but by the fiscal court. One answer to this 
is found in what bas already been said touching the absence of con- 
tractual remedy. Another is that the act of 1869 (section 15) fîrst 
vests the power to levy the taxes in the "county court" ; and, while it 
is true that it later vests such power, "if preferred," in the presiding 
judge alone, it is plain that both powers survive, if either survive. 
There is nothing in the act to indicate that the exercise of the one in 
issuing the bonds was intended to supplant the other in their payaient. 

[4] It follows that the objection urged against the validity of the 
levies upon the theory that the county judge did not concur in theni, 
is not tenable. He convened the fiscal court and presided over it. He 
had "the same right to vote on questions coming before that body that 
mav be exercised by the niagistrates sitting as niembers thereof ." Hol- 
lis V. Weissenger, County Judge, 143 Ky. 72, 135 S. W. 410. We think 
the records fairly show that he acquiesced in the levies, although they 
do not show that he voted for them ; but, since the peremptory writs 
were each ainied against him as distinctly as they were against the 
justices of the peace, it cannot be presumed that the presiding judge 
disobeyed the writs or refused to concur in the levies. 

[5] Besides, the fiscal court had jurisdiction to make thèse levies, 
and, even if the presiding judge in truth withheld bis assent, the action 
adniittedly taken by that court operated to impose a valid levy in each 
instance. For reasons stated in Tucker v. Hubbert, we think this con- 
clusion is not opposed to that reached upon the issue actually presented 
for décision in Guthrie v. Sparks, 131 Fed. 443, 65 C. C. A. 427; but 
in so far as the reasoning in that case may not be in harmony with our 
présent conclusion, in view of the later décision in Bonta v. Fiscal 
Court of Mercer County, 144 Ky. 241, 137 S. W. 1084, the Guthrie 
Case should not be followed. 

(5) We are not convinced that the case of Conimonwealth v. Wade's 
Adm'r, 126 Ky. 791, 104 S. W. 965, which held that only one collector 
could be appointed, etc., was intended to be modified by the décision 
in Commonwealth v. Moody, 150 Ky. 571, 150 S. W. 680. The 
amendment of section 4131 passed upon in the Moody Case does not 
purport to change the portion of that section which provides for the 
appointment of collectors. The change simply provides that : 

"Such collector shall only be requlred to give liond for and collect sucli 
taxes or moneys as may be mentioned or provlded for In the order of the 
county court appointing hlui." 

This could hardly bave been intended, although so remarked in the 
opinion in the Moody Case, to change the statute as it was construed in 
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the Wade Case; for the change was made March 15, 1906 (Acts 1906, 
pp. 153, 248), and the Wade Case was decided October 23, 1907. More- 
over, the order made by the Taylor county court and involved in the 
Moody case was that Moody was appointed only to collect particular 
taxes, that is, such as were levied by the fiscal court on the 24th day of 
January, 1911 ; but this did not involve the question of what taxes, nor 
does the amendment of section 4131 prescribe what taxes, may be in- 
cluded in the order of the court appointing him. 

(6) As regards Bonta v. Fiscal Court of Mercer County, supra, it 
is not important under wnat statute the old railroad tax there sanc- 
tioned was originally authorized. It is enough that the transaction, 
which was the occasion of tiiat tax, was admittedly had in virtue of a 
statute passed prior to the new Constitution and prior to the establish- 
ment of the fiscal court. 

[6] (7) However, we feel that the rule laid down in City of Cleve- 
land, Tenn., v. United States, 166 Fed. 678, 683, 684, 93 C. C. A. 274 
(C. C. A. 6th Cir.), should be applied hère. The tax required to pay 
the présent judgments is about 16 per cent, of the taxable value of the 
entire property of Green county. The orders entered in the cases No- 
vember 6, 1912, should be so modified as to require the collection of 
the tax in each case in installments, to be fixed by the court below, 
until each of the entire sums due and to accrue is paid, but not so as 
to require more than one-tenth of the total taxes levied to pay the 
judgments to be collected in any one year; and the bond required of 
each collecting officer should cover the portions of the taxes maturing 
and collectible during bis term. 

Subject to such modifications, the judgments below are affirmed, 
with costs. 



GEOUÏ V. KUSKIN. 

(Circuit Court of Appeals, Slxth Circuit. June 30, 1913.) 

No. 2,332. 

Landloed and Tenant (§ 167*) — Fire Escapes— Duty to Furnish — Gtjest 
OF Stjbtenant — Death — Landlord's Liability — State Statutes — Con- 
struction — Shops and Factobies. 

Rev. St. Ohio 1880, § 2573, malies It the duty of every owner of a tene- 
nient house more than two storles high to provide a convenient exit from 
the différent upper stories, which shall be easlly accessible in case of 
fire. By Act April 4, 1884 (81 Ohio Laws, p. 106), and Act April 18, 1893 
(90 Ohio Laws, p. 100), other sections were added, providing that the term 
"shops and factorles," as used in sections 2573b and 2573c, providing for 
factory inspection, etc., shall include tenement and apartment houses. 
and if It is found on inspection, under section 2573c, that the means of 
egress In case of fire are not sufflclent, or any other improvement is neces- 
sary for the safety of employés or persons occupylng such shops and fac- 
torles, such changes or additions being of a permanent and fixed charac- 
ter. the owner of the building shall be required by the state inspector on 
notice and under penalties to provide them and eonstruet necessary fire 
escapes. ' Section 2573b confers on the Inspector the right of entry in 
the shops and factorles at any reasonable time, and proof of the failure 



•For other cases sce same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
207 F.— 18 
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of the proprletor to make the altération ordered by the Inspecter shall be 
deeined prima facie évidence of négligence, and shall render such pro- 
prletor liable for any injury sustained by reason of such failure to make 
altérations. Section 2573c déclares that the Inspectors, if they flnd the 
means of egress in case of flre InsulBcient, shall notify the owners 
to make the altérations and additions necessary without delay, and, If 
they do not, they shall be guilty of a misdemeanor. Seld, that such 
amendment was only applicable to a tenement house more than two 
Btories high, withln section 2573, In case of the owner's failure to com- 
ply wlth an order of the inspector, and section 2573 having been held 
by the state court not to apply to an owner of a tenement house who was 
not in possession and control thereof, défendant having rented the upper 
floors of a building more than two stories hIgh to a lessee without restric- 
tion, and the latter having contracted to make altérations, défendant, not 
having been notlfied by the factory Inspector to construct fire escapes, 
was not liable for the death of a guest of a subtenant, who died as the 
resuit of injuries sustained by the buming of the building, because de- 
fendant had failed to construct proper flre escapes. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dlg. §§ 
668-674, 676-679 ; Dec. Dig. § 167.*] 

In Error to the District Court of the United States for the Western 
Division of the Southern District of Ohio; Howard C. HolHster, 
Judge. 

Action by Carrie Grout, administratrix of the estate of William 
Grout, deceased, against Moses Ruskin. Judgment for défendant, 
and plaintiff brings error. Affirmed. 

Littleford, James & Ballard and Frost & Foster, ail of Cincinnati, 
Ohio, and Hubbard Schwartz, of Newport, Ky., for plaintiff in error. 

J. L,. Kohi and Scott Bonham, both of Cincinnati, Ohio, for défend- 
ant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This was an action for the death 
of plaintiff's intestate, alleged to hâve been caused by the failure of 
the owner of a building to provide suitable fire escapes. The build- 
ing, which is four stories in height and located on Third street, Cin- 
cinnati, was partially burned. At the time of the fire the first floor 
was vacant and in possession of the owner, Ruskin; but the upper 
three floors were under lease to one Wilson, and were with the knowl- 
edge of the lessor occupied as a tenement house. The deceased, an 
invited guest of one of the subtenants, was so badly burned that he 
died December 14, 1909. A demurrer to the second défense of the 
answer was sustained below, and final judgment entered for défendant. 
It was in substance averred in that défense that Ruskin, by written 
lease, had demised the upper three stories to Wilson for three years, 
commencing July 1, 1908, and ending July 1, 1911 ; that Wilson was at 
his own expansé to make the necessary inside repairs; that the lease 
contained no covenant prohibiting Wilson from assigning the lease 
or underletting the premises, or requiring him to use them for any 
particular purpose ; that at the date of the fire Wilson was in posses- 
sion and control of the floors so leased. 

•For other cases see same topio & I numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The question îs whether under the laws of Ohîo a duty was im- 
posed upon the lessor to provide, as respects dangers from fire, rea- 
sonably safe means of egress for tenants of his lessee or their guests. 
The Suprême Court of Ohio long ago decided that no such duty ex- 
isted. Lee v. Smith, 42 Ohio St. 458, 51 Am. Rep. 839, held : 

"Section 2573 * * * does not impose upon any owner in fee of a build- 
ing more tlian two storles higli the duty to provide a convenient exit from ttie 
différent upper stories of said buildings when such owner is not in posses- 
sion or control thereof, although his tenant in possession and control o£ the 
building may use the same as a factory or worlîshop." 

That case involved the construction of section 2573 of the Revised 
Statutes of Ohio (1880), as amended April 19, 1883 (80 Ohio Laws, 
p. 188) ; and the décision must rule the instant case, unless through 
subséquent législation it has become inapplicable. In April, 1884, sec- 
tion 2573 was supplemented by three sections, 2573a, 2573b, and 2573c 
(81 Ohio Laws, p. 106) ; In March, 1891, section 2573 was further 
supplemented by section 2573d (88 O. L. 64); and this latter sec- 
tion, as amended in March, 1892, and again in April, 1893 (90 O. L. 
190), was in force at the time of this fire, and in material part is given 
in the margin.^ Sections 2573b and 2573c, referred to in section 2573d, 
also in necessary parts appear in the margin.^ Our attention has not 
been called to any décision of the Suprême Court of Ohio, and we 
hâve not discovered any, construing section 2573 in connection with 
thèse supplemental sections. Presumably the Législature enacted the 
supplemental statutes with knowledge of the construction that had 
been placed upon section 2573 by the décision in Lee v. Smith, and it 

1 Section 2573d : "The terms 'shops and factories,' as usèd in sections 2573b 
and 2573c of the Kevised Statutes, shall be held to include the followlng: 
» * « Teuement and apartment houses ; and in case it is found on inspec- 
tion under 2573c that the means of egress in case of fire * * * is not 
suffleient in any shop or factory, as deflned herein, • * * or any other 
improvements necessary for * * * the safety of employés or persons oc- 
cupying such shops and factories, such changes or additions being of a per- 
manent and flxed character, and which, after provided. become a permanent 
fixture and the property of the owner * * * of the building, * * * 
the owner of such building shall be required by the state inspector, upon the 
notice and under the penalties of said section 2573c, to provide the necessary 
fire escapes or other changes and additions." 2 Bâtes' R. S. O. [6th Ed.], 
where it is numbered section 42381;; ; also 1 Ohio General Code, §§ 1000 and 
1002. 

2 Section 2573b enacts that the "inspector shall hâve entry into ail shops 
and factories * * * at any reasonable time * * • and proof of the 
failure of the proprietor * * * to make the altération * « * ordered 
by the inspector * * * shall be deemed prima facie évidence of négli- 
gence and shall render such proprietor liable for any injury sustained by rea- 
sou of such failure to make such altérations. * * * " 2 Bâtes' R. S. O., ap- 
peariug as section 4238e. 

Section 2573c : "That said inspectors, if they flnd upon such inspection 
* * * that the means of egress in case of fire • ■* * is not suffleient, 
"' * * shall notify the owners * ■• * of such shops or factories * * * 
to make the altérations or additions necessary without delay * * • and 
if such altérations are not made within the limit of time granted, such own- 
ers * * * so notified, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be flned. * » * " 2 Bâtes' R. S. O., appearing as 
section 4238t. 
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is significant tliat no change was made in the language of that sec- 
tion. It is still more important to observe that as late as April, 1908, 
section 2573 was amended without referring to such supplemental 
législation or otherwise changing the section in any respect that is 
material hère (99 O. h. 83). While it is plain that supplemental légis- 
lation might operate to change the effect of the act supplemented 
(Tiger V. Western Investment Co., 221 U. S. 286, 309, 31 Sup. Ct. 578, 
55 L,., Ed. 738), yet after much examination and reflection we are con- 
strained to believe that in this instance no such change has been 
wrought as will aid the plaintiff. The construction placed upon sec- 
tion 2573 in Lee v. Smith, made "possession and control" of the build- 
ing the test of liability. Wilson alone, not Ruskin, can, under the de- 
murrer in the présent case, be treated as having been in possession 
and control of the upper stories of the building at the time of the fire. 

When we turn to the supplçmental législation, bef dre set out, we 
find that a lessor owner can be reached only through a System of 
inspection, requiring notice and an order to make the necessary altér- 
ation or addition, and then only in case it shall be "of a permanent 
and fixed character," and when completed "the property" of the own- 
er of the building. Failure to comply with such order of the inspec- 
ter is "deemed prima facie évidence of négligence" of the owner, ren- 
dering him liable for conséquent injuries. The apparent purpose of 
such inspection, notice, and order was to hâve the character of the al- 
tération or addition inquired into and determined in advance; that is, 
if it be of a temporary character, it might well be entirely reasonable 
to impose the expense upon the lessee, depending, of course, upon 
the length of bis ferm of lease, while if it be of a permanent character 
it would be equally just to impose it upon the lessor owner. Thus, 
at least as respects means of escape f rom fire, the distinction between 
the duty as imposed by section 2573 and as imposed by the supple- 
mental législation is that under the former the duty opérâtes by force 
of the statute, directly upon the person who is in possession and control 
of the premises, or portions thereof, which constitute the "factory, 
workshop, tenement bouse," etc., mentioned in the section, no matter 
whether he be the f ee-simple owner or the tenant owner ; while under 
the latter no duty exists, either as against such owner or tenant, un- 
less and until an inspector's notice is given and order made, and then 
it arises against such owner or tenant according to the nature of 
the improvement required. This distinction is made clear, so far as 
it rests on section 2573, by the opinion of Judge Mcllvaine in Lee v. 
Smith, supra, and of Judge Spear, in Rose v. King, 49 Ohio St. 213, 
30 N. E. 267, 15 L- R. A. 160. 

In view of the argument made in behalf of the plaintiff in the in- 
stant case, it is important to note that in the latter case the duty so 
enjoined by section 2573 was regarded as binding upon the owner, 
Rose, even though the mayor failed to give the notice provided for 
in section 2574; but this was because the owner was also in posses- 
sion and control. This marks the distinction between that case and 
the one at the bar. The existence or not of an owner's duty under 
the supplemental législation is, as we hâve seen, dépendent upon an 
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înspector's notice and order; and this metliod of indirectly imposing 
duty is the reason why this supplemental législation cannot operate 
to change the plain and established meaning of section 2573. The ab- 
sence of allégation, as hère, that such notice and order were given, 
is fatal to the right of recoverv in an action like this. Borck v. Mich- 
igan Boit & Nut Works, lU'Mich. 129, 133, 69 N. W. 254; Mon- 
forton V. Pressed Brick Co., 113 Mich. 39, 43, 71 N. W. 586. See, 
also, Henderson's Adm'r v. Ruskin, recently decided by the Court of 
Appeals, First Ohio Circuit, and not yet reported. 
The judgment below is affirmed, with costs. 



SOUTHERN RY. CO. v. GADD. 
(Circuit Court of Appeals, Sixtli Circuit. May 6, 1913.) 

No. 2,295. 

1. Pleading (§ 230*) — Amendaient to Conforii to Proofs — Discrétion of 

Court. 

It is within tlie discrétion of a fédéral court to permit an amendment 
of a déclaration on the trial to conform to the proofs, includiug the tes- 
tiniony of plalntift' himself. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 601, 605 ; Dec. 
Dig. § 236.*] 

2. Master and Servant (§ 286*) — I k jury to Railroad Fireman— Négligence. 

In an action against a railroad conipany for injury to a flrenian on a 
g\vitch engine at night, there was direct testimony that the englueer sent 
plaintifl! down to examine a part of the engine, and that as plaintiff was 
coming up the steps with his toreh burnlng, in full view of the engineer, 
the latter suddenly started the engine, throwing plaintiff under the 
wheels. Held that, if the engineer saw plaintif!: in such position of dan- 
ger, his starting the englue was négligence, and that, under the évidence, 
whether he did so see him was a question for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1001, 1006. 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. 
Dig. § 286.*] 

3. Master and Servant (§ 216*) — Master's Liability for Injury to Serv- 

ant — ASSUMPIION OF illSK. 

The négligence of the engineer in such case, under Employer's Liability 
Act April 22, 1908, c. 149, § 1, 35 Stat. 65 (TJ. S. Comp. St. Supp. 1911, 
p. 1322), was the négligence of défendant, and even under the common law 
plaintiff did not assume the risk of injury from such négligence in operat- 
ing the engine in an unusual and unexpected manner. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 567- 
573 ; Dec. Dig. | 216.* 

Assumption of risk incident to employaient, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

4. Trial (§ 178*) — Motion for Directed Verdict — Considération of Evi- 

dence. 

On a motion for directed verdict, the court must take the view of the 
évidence most favorable to the adverse party. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 401-403 ; Dec. Dig. 
§ 178.*] 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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5. Appeal and Ekror (§ 263*) — Instructions — Bffect or Failxtee to Ex- 

CEPT. 

An objection to an instruction, not taken by exception in the trial court, 
cannot be considered by an appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1516- 
1523, 1525-1532 ; Dec. Dlg. § 263.*] 

6. Masteb and Servant (§ 270*) — Action for Injuby to Servant — Evidence. 

Where there was évidence tliat plaintiff, who was fireman on a switch 
engine in defendant's yards, was injured by reason of the sudden and 
unexpected startlng of tlie euglne whlle plalntiff was mountiiig the steps, 
évidence that there was a friand of the engineer, not an employi?, in the 
cab at the time, in violation of the company's rules, vi'as admissible as 
bearing on the question whether or not the engineer was giving proper 
attention to his train. 

[Ed. Acte. — For other cases, see Master and Servant, Cent. Dig. §§ 913- 
927, 932 ; Dec. Dig. § 270.*] 

In Error to the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

Action at law by W. O. Gadd against the Southern Raiiway Com- 
pany. Judgment for plaintifif, and défendant brings error. Afïirmed. 

Caruthers Ewing, of Memphis, Tenn., for plaintiff in error. 
John L. Stout, of Memphis, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Plaintiff, while in the employ of de- 
fendant as a fîreman on a switch engine belonging to défendant, in its 
yards at Memphis, Tenn., lost his leg by being run over by the switch 
engine referred to, through the alleged neghgence of defendant's en- 
gineer operating the same. He brought this action under the Em- 
ployer's LiabiHty Act of April 22, 1908 (35 Stat. 65, c. 149), as 
amended by the Act of April 5, 1910 (36 Stat. 291, c. 143 [U. S. 
Comp. St. Supp. 1911, p. 1324]). The injury occurred April 25, 
1911. There was trial to a jury, and verdict and judgment for plain- 
tiff. 

It is conceded that at the time of the injury the switch engine was 
engaged in making up a train in Interstate commerce. The évidence 
tended to show that in the course of the switching opérations some- 
thing seemed wrong with the engine ; that the night was dark ; that 
the engineer told plaintiff to take his torch and see what the trouble 
was ; that plaintiff accordingly took his torch and "started down the 
fîreman's side"; that before he reached the ground the engineer 
started again ; that plaintiff got back on the engine and told the en- 
gineer he could not examine it unless the engine stood still a minute ; 
that the engineer told him to "wait until we stop again"; that when 
the engine next stopped plaintiff told the engineer to give him a 
chance and he would get down and see what the trouble was ; that 
the engineer told him to "hurry up"; that plaintiff again took his 
torch and got down on the engineer's side and stepped to the driver, 
where he could see ; that while in that position the engineer started 

•For other cases se© same toplo & 5 numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the engine backing; that plaintiff got on tRe footboard as it passed, 
and when the engine came to a stop plaintiff walked to the steps, on 
the engineer's side, to get in the cab ; that just as he was making an 
effort to get on and reaching to seize the handholds, and while in 
plain view of the engineer, and with his torch in his hand, the engine 
was suddenly started forward without signal or warning of any kind, 
and plaintiff thereby jerked and thrown under the tank, the wheels 
of which ran over his leg. The engineer testified that the "kick" was 
made in obédience to a signal from the switchman. 

[1] 1. The déclaration is at least susceptible of a construction, and 
apparently was intended to allège, that plaintiff mounted one of the 
steps leading to the cab while the engine was moving slowly forward, 
and that the "kicking" occurred after plaintiff was so upon the step. 
During the closing argument for plaintiff, after motion for directed 
verdict (later referred to) had been made, the déclaration was al- 
lowed to be amended so as to allège that the engine was standing still 
when plaintiff attempted to mount the step, and was started while 
plaintiff was in the act of taking such step. This action is criticised 
as an abuse of discrétion. The amendment was, however, made to 
meet the proofs actually introduced, without objection on the ground 
of variance. Plaintiff had been fully cross-examined upon his state- 
ment that the engine was standing still when he attempted to mount 
the steps, and had been confronted, not only with the déclaration, but 
with a written statement made soon after the accident; both the 
déclaration and statement being claimed to be inconsistent with the 
testimony that the engine was standing still. In connection with the 
application for leave to amend, plaintiff's counsel remarked that "the 
court knows that the statements of a déclaration are the lawyer's 
statements." The only objection to the amendment specifically 
stated was "to any statement that would indicate or convey to the 
jury at ail that the statement, which was by leave of the court altered, 
is not plaintiff's, or that he is not bound by it." The amendment was 
clearly within the discrétion of the trial court. Mexican Central Ry. 
Co. V. Pincknev, 149 U. S. 194, 201, 13 Sup. Ct. 859, 37 h. Ed. 699; 
Pennsylvania Co. v. Whitney (C. C. A. 6th Circuit) 169 Fed. 572, 578, 
95 C. C. A. 70. 

[2] 2. In support of the motion for a peremptory instruction (made 
at the close of the testimony, and, after the argument, overruled), de- 
fendant invokes the well-settled rule ^ that an employer is not an in- 
surer of the safety of its employés, but is bound only to exercise or- 
dinary care to that end, and that the employé assumes the risks of 
the employment, so far as they are incident to the usual method of 
work. It is contended that the "kicking" in question was the usual 
and ordinary movement in the handling of a switch engine engaged 
in the making or breaking up of trains, and thus that défendant is 
not liable for plaintiff's injuries. But while the kicking of cars, and 

1 Mason & O. R. R. Co. v. Yockey (C. C. A. 6th Circuit) 103 Fed. 265, 43 
C. C. A. 228 : "Washington, etc., R. R. Co. v. ilcUade. 135 U. S. 554, 10 Sup. 
et. 1044, 34 L. Ed. 235 ; Union Pacific R. R. Co. v. O'Brien, 161 U. S. 451, 16 
Sup. Ct. 618, 40 L. Ed. 766. 
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thus the sudden starting of a switch engine, was a usual movcment in 
the making and breaking up. of trains, yet there is no évidence of 
any rule or practice permitting the sudden starting of an engine un- 
der the circumstances claimed by plaintiff to exist hère, including the 
alleged facts that plaintifif was in plain vicvv of the engineer (and in 
a position liable to be injured by the sudden starting of the engine), 
and that the start was made without notice or warning of any Icind. 
Indeed, défendant does not urge, as we understand the argument, 
tliat défendant would not be liable if the engineer had actually seen 
that plaintifif was in the act of boarding the engine and made the 
sudden start complained of without signal or warning. The record 
falls but little short of an admission that such an act would be nég- 
ligence. But it is enough to say that there can be no doubt of its 
négligent character in law. The contention that the engineer is not 
shown to hâve seen plaintiff is answered by the fact that there was 
express testimony, not only that plaintiff was in plain view of the 
engineer, and with a torch in his hand, but that no reason existed 
why the engineer should not hâve seen him. A question of fact for 
the jury was thus presented. 

The jury was instructed that if they believed the évidence intro- 
duced by plaintiff, as to the manner of the injury, and that the con- 
duct of the engineer in charge, as disclosed by that évidence, was 
négligent, the défendant would be liable. This instruction was ex- 
cepted to as leaving ont of question the doctrine of assumed risk. 
In that connection the court expressed the opinion that that doctrine 
is abolished by the Employer's Liability Act, in so far as it relates to 
cases wherein the employé is injured because of the négligence of any 
of the ofificers, agents, or employés of the carrier. 

[3, 4] Défendant insists that the doctrine of assumption of risk 
at common law is not abrogated by the Employer's Liability Act. In 
our opinion, this question (as limited by the statement of the trial 
court) does not exist hère, for there is no room for argument that 
even at common law the employé assumed the risk of the employer's 
négligence from an unusual and unexpected method of opération, that 
is to say, not incidental to the ordinary method ; and by the ternis of 
the Employer's Liability Act the négligence of the engineer was the 
négligence of défendant. Central R. of New Jersey v. Young (C. C. 
A. 3d Circuit) 200 Fed. 359, 366, 118 C. C. A. 465. Under the rule 
that, on motion for directed verdict, that view of the évidence most 
favorable to the plaintiff must be taken (Erie R. R. Co. v. Rooney 
[C. C. A. 6th Circuit] 186 Fed. 16, 19, 108 C. C. A. 118), there was 
no error in submitting the case to the jury. 

[5] 3. Compl-'int is made of an instruction that, while the plaintiff 
was obeying the ..ngineer's direction, it was the latter's "duty to look 
out for plaintiff, and not move the engine until the plaintiff was in a 
position of safety." This instruction is hère criticised as requiring 
actual knowledge on the part of the engineer that plaintiff was in a 
position of safety, instead of merely the exercise of ordinary care to 
that end. But the exception to this instruction did not raise the 
criticism in question, and we therefore cannot consider it. It is to 
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be assumed that, had the court's attention been called to the crui- 
cism now urged, due correction would hâve been made. 

[6] 4. It vvas not error to permit évidence that a friend of the 
engineer, not an employé of the railway company, was, at the time 
of the accident, riding in the cab by permission of the engineer, in 
violation of the company's rule. Evidence was also permitted of a 
conversation between the engineer and a car inspecter .(also riding in 
the cab) shortly before the accident. The court held the conversa- 
tion itself immaterial, but allowed évidence of the fact, and that the 
engîneer's friend was still on the engine when the inspecter left, "so 
far as it might or might not throvv light upon the attention or want 
of attention the engineer was giving his train, by reason of this in- 
dividual being on the engine." We cannot say this évidence was 
immaterial, in view of the engineer's testimony that the next time he 
remembered seeing plaintifï after the return to the engine (following 
the examination on the fireman's side) was when plaintifï "was down 
on the ground and hollering to come there quick." 

We hâve not referred to ail the alleged errors discussed in defend- 
ant's brief. We hâve, however, considered them ail, and are of opin- 
ion that no prejudicial error has been committed. 

The judgment of the District Court is accordingly afifirmed. 



YAZOO & M. V. R. CO. v. WRIGHT. 

(Circuit Court of Appeuls, Sixtli Circuit. May 6, 1913.) 

No. 2,302. 

1. Masteb AMD Servant (§286*) — Railboads — Négligence — Qdestion fob 

JUBY. 

Wliere a rallroad engineer was killed in a collision between tiis engine 
and a car, which in violation of the rules of the company had been left 
on a side track so near the passing track as not to allow clearance, the 
company cannot be held free from négligence as matter of law. 

riîd. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 1001, 
1000, 1008, 1010-1015, 1017-1033, 1036-1042, 1014, 1046-1050 ; Dec. Dig. § 
286.*] 

2. Masteb axd Servant (§ 217*) — Masteb's Liability fob Injury to Seev- 

ant — "assumption of risk." 

To render the doctrine of "assumption of risk" applicable, the serv- 
ant must bave known, or hâve been chargeable witli knowledge, of the 
danger which caused liis^injury, and voluntarily exposed himself to it. 

[lîd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 574- 
600 ; Dec. Dig. § 217.* 

For other définitions, see Words and Phrases, vol. 1, pp. 589-591 ; vol. 
8, pp. 7584, 7585.] 

3. Master and Servant (§ 217*) — Master's Liability foe Injuey to Seev- 

ani — Assumption of Risk. 

An engineer was taking his train slowly along a lead track into rall- 
road yards, with cars standing alongside on the left on a switch track 
leading into his own a short distance ahead. Being unable to détermine 
from his side of the cab, he asked the fireman, whose duty it was under 
the rules of the company to keep a lookout on the left side, if the stand- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



282 207 FEDERAL REPORTER 

ing cars would clear, and was told tliey would. Later the flremau said 
they would not, but it was then too late to avoid collision, in which the 
engineer was kllled. The flreman testified, without contradiction, that the 
car lacked but a few inches of clearing, and he thought it would clear 
until they were close to it. The rules of the company required ail cars 
left on side tracks to stand clear of ail other tracks. Eeld, that there 
was no évidence which rendered the doctrine of assumption of risk ap- 
plicable to the engineer, and that on the trial of an action to recover for 
his death the court properly refused, not only to direct a verdict for de- 
fendant on that ground, but to submit the question to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 574- 
600; Dec. Dig. § 217.* 

Assumption of risk incident to employaient, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

4. Appeal and Errob (§ 1064*) — Eeview — Hahmless Eeror. 

Where an error in Instructions, if any, was so slight that it was not 
excepted to, nor noticed in the motion for new trial, and does not aijpear 
to hâve afCected the verdict, it is not sufflcient ground for reversai of 
the judgment. 

[Ed. Note. — For other cases, see Appeal aud Error, Cent. Dig. §§ 4219,. 
4221-4224; Dec. Dig. § 1064.*] 

5. Appeal and Ebbor (§ 263*)— Eeview — Instructions — Exceptions. 

An error in instructions will not be considei'ed by the appellate court, 
unless speciflcally excepted to or otlierwise called to the attention of the 
trial court. 

[Pjd. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1516- 
1523, 1525-1532; Dec. Dig. § 263.*] 

In Error to the District Court of the United States for the West- 
ern District of Tennessee ; John E. McCalI, Judge. 

Action at law by Ada R. Wright, administratrix of D. C. Wright, 
deceased, against the Yazoo & Mississippi Valley Railroad Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

For opinion below, see 197 Fed. 94. 

Fitzhugh & Biggs, of Memphis, Tenn. (H. D. Minor and Chas. 
N. Burch, both of Memphis, Tenn., of counsel), for plaintiff in error. 

Barton & Barton, of Memphis, Tenn. (Holmes & Holmes, of 
Yazoo City, Miss., of counsel), for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This action was brought in the 
court below under the Employer's Liabilitv Act of Congress. Act 
April 22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 
1322). The plaintiff below is the widow and administratrix of D. C. 
Wright, who died on May 9, 1912, from injuries received while in 
the employ of the railroad company as an engineer and operating one 
of its interstate freight trains. The suit was brought for the benefîL 
of the widow and three surviving children. The deceased received 
his injuries while enteringthe railroad yards at Gwin, Miss., when 
his engine collided with a coal car protruding so far over a side track 
on which it was standing as not' to allow clearance for the engine, 
then passing along a lead track. The déclaration as amended con- 

•For other cases see same topic & § numbeb in Bec. & Am. Dlgs, 1907 to date, & Rep'r Indexes- 
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tains eight counts, charging négligence in varions forms on the part 
of tlie raiiroad, its offîcers, agents, and employés. The défenses set 
up were, in addition to the plea of not guilty, pleas of contributory 
négligence and assumption of risk. The verdict was for $19,000, 
which was reduced by the court to $10,000, and the company prose- 
cutes error. 

[1] At the close of ail the évidence the raiiroad moved for a di- 
rected verdict upon the ground, among others, that no négligence of 
the défendant had been shown. This motion was overruled, and we 
think rightly. One of the rules of the company provided that: 

"Cars on side tracks, whether lu yards or at stations, must stand clear of 
:all other tracks." 

One of the évident purposes of this rule was to.prevent just such 
collisions as the one in question. The rule was admittedly violated, 
and, since this resulted in the death of plaintiff's décèdent, the infer- 
ence of defendant's négligence clearly required submission of the 
■question to the jury; and the question was foreclosed by the verdict 
and the action of the court below in denying a new trial. 

The only other ground of the motion was that the deceased engi- 
neer assumed the risk of injury from the obstruction of the coal car. 
Défendants' counsel pressed this claim throughout the trial of the 
■case ; and it has been given paramount attention in this court, both 
upon brief and in oral argument. The learned trial judge held that 
assumption of risk was entirely abrogated as to persons operating 
under the Employer's Liability Act. The contention is that this is 
,so only as respects safety appliances, and that the protruding coal car 
was not a safety appliance. It is urged for the plaintiff that upon 
the évidence the question of assumed risk does not arise. If this is 
Sound, it will not be necessary to pass upon any of the rulings of the 
trial court concerning the limitations placed upon the doctrine by the 
Employer's Liability Act; for in that event the rulings occasioned 
îio préjudice. 

It is important to inquire more closely into the conditions attend- 
ing the accident. The train in question left the main track some 1,600 
feet north of the point of collision and was moved southwardly along 
the main lead track of the yards until it reached a point something 
like 200 feet north of the coal car, when, it is claimed, the engineer 
liad the coal car in full view and could détermine whether his en- 
gine would or would not clear it. The évidence tends to show that 
the engineer had his train under control. Indeed, the steam was 
shut off and the train slowed up at or near the point last mentioned. 
The coal car was standing on the scale track which intersected the 
main lead track on its south side ; that is, on the side opposite to 
that occupied by the engineer. The car lacked but little (the fireman 
testified four to ten inches) of clearing the space required for the 
engine to pass. As the engine approached the coal car, it is reason- 
ably plain from the évidence that the engineer's view of the car grad- 
ually diminished until it was eut ofï by the engine, but that the fire- 
man's view was not obstructed. It was one of the fireman's duties, 
under the rules, to "keep a careful watch upon the track and instantly 



■284 207 FEDERAL UEl'OKTKK 

vvarn the engineman of any obstructions," and the fireman hcre ap- 
pears to hâve performed tliis duty to the best of bis abihty. He tes- 
tified that the engineer asked him — 

"how everythiug w;is around tliere, if it was in tlie clear, and I looliod ont 
to see if it was, and I said 'Ail riglit,' and lie openi'd tlie ensine \n> and weut 
a siiort ways, and shut oft' agaiii, and lie ask<Ml me If sonie cars was clear 
over there, * * * and I conldn't tell wliether tliey wore clear or uot, 
and \ve got riglit on tlieni before I tliought tliey \vonldii't clear — lacked oiily 
four to eiglit or ten inches of clearing — " 

The witness seeming to hesitate, the court dirccted him to pro- 
ceed, when he said, evidently in ansvver to the second inquiry of the 
engineer : 

"Wlien lie asked me if tliey would clear, I conldn't tell whetlier tliey would 
or not. I tlionght 41II tlie time tliey would, and was stlll looking at tlieui ail 
the finie. I liollered tlieii tliat tliey wouldn't clear, and I said, 'Cîet off,' 
and I juinped off of tlie engine, and the next I saw of him he wjis caught 
hetweeu the tank and engine — and the cab. The corner of the car slashed 
the cab on niy side. * * * " 

The head brakeman testified that he was standing in the gangway 
of tlie engine, but tlie fireman testified that this brakeman was not 
on the engine at ail. However, the brakeman stated that he told 
the engineer that "it didn't look like them cars was in the clear." 
The engineer theii — 

"asked the fireman was they clear, and the flrenian was putting in tlie lire 
at the tinie, and when lie got through he looks ahead, and he tokl him they 
wouldn't clear, and lie didn't understaud the tirtanan, and he asked me what 
lié said, and I said he said they wouldn't clear, and the fireman had doue 
.iumi)ed off, and he leaves his side to go to the fireman's side to seo if they 
would clear, aud I juniped off after he left his side." 

Now, however this testimony may be viewed (and thèse were the 
only witnesses who appear to hâve seen the accident), one important 
feature of it stands ont clearly. It is that the engineer and fireman 
were alert, and that the clearance seemed to thèse experienced mcn 
sufficient (and this is not contradicted by the brakeman) until at or 
about the tiine the fireman jumped. Further, the brakeman claims to 
hâve jumped almost immediately after the fireman, and no material 
lapse of time seems to hâve intervened betvveen their leaving the en- 
gine and the engineer receiving his injuries ; yet the fireman had 
previously told the engineer that the clearance was "ail right." It is 
to be remembered, moreover, that the protrusion of the coal car into 
the space required for the passage of the engine was in a compara- 
tive sensé not only slight in fact, but, when the fireman was exer- 
cising and communicating to the engineer his judgment that the en- 
gine would clear, both presumably felt assured that the rule requiring 
cars on side tracks in the yards to "stand clear of ail other tracks" 
had been complied with ; for the reqnirement necessarily means that 
such cars shall "stand clear" with respect to the passage of engines 
and other cars along the adjacent track. It is strenuously urged, 
however, that this engineer saw the danger and assumed the risk 
of passing. As it seems to us, this overlooks the obvions force and 
efifect of the évidence. The engineer seems to hâve been solicitons as 
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to danger. He sought and employed the fireman, the company's 
designated agency, to assist him in ascertaining whether or not 
there was danger. He was assured that there was none until too 
late to avoid it. 

[2, 3] We are convinced that there is no évidence really tending 
to show that the deceased assumed the risk of the danger that lurked 
in this protruding coal car. The essential quahty of consent on his 
part is lacking. The vital question is whether he knew or was 
chargeable with knowledge of the danger and voluntarily exposed 
himself to it. The fact that the means prescribed for finding out 
the danger were adopted and failed to reveal it in time to avoid it 
négatives the whole idea of conscious assumption ; and this must not 
be confused with acts of négligence.-' Schlemmer v. Buffalo, Roches- 
ter, etc., Ry., 205 U. S. 1, 12, 27 Sup. Ct. 407, 51 L. Ed. 681; Smith 
V. Baker & Sons, App. Cas. (1891) 325, 336, 355; Narramore v. 
Cleveland, C, C. & St. L. Ry. Co., 96 Fed. 298, 301, 37 C. C. A. 
499, 48 L. R. A. 68 (C. C. A. 6th Cir.) ; Mundle v. Manufacturing Co., 
86 Me. 400. 405, 30 Atl. 16; Wagner v. Boston Elevated Railway, 
188 Miass. 437, 441, 74 N. E. 919; Railwav Co. v. Bancord, 66 Kan. 
81, 90, 91, 71 Pac. 253; Chicago & E. R. Co. v. Ponn, 191 Fed. 688, 
689, 112 C. C. A. 228 (C. C. A. 6th Cir.) ; Dorsey v. Phillips & Colbv 
Construction Co., 42 Wis. 583, 598, 599; National Steel Co. v. Hore, 155 
Fed. 62, 65, 66, 83 C. C. A. 578 (C. C. A. 6th Cir.) ; Williams v. Bunker 
Hill & Sullivan Mining & C. Co., 200 Fed. 211, 216 (C. C. A. 9th Cir.). 
Thèse décisions afford apt illustrations of the varying conditions under 
which the principle of assumption of risk is or is not applicable. We do 
not mean to hold that where the pertinent évidence of a given case is 
conflicting as respects the employé's knowledge and appréciation of a 
danger and his consent to expose himself to it, the question can be 
determined as a matter of law as distinguished from its submission to 
the jury. What we hold is that the évidence hère is not conflicting 
touching the essential éléments of assumption of risk, and conse- 
quently that it was not prejudicial error to refuse to submit the mat- 
ter to the jury, no matter whether the obstruction in the instant case 
would under another state of facts be open or not to the défense of 
assumption of risk. 

It is further insisted that the évidence in substance shows that the 
tracks in the railroad yards in question were generally and necessarily 
more or less filled with cars, and that this was a condition with which 
the deceased was f amiliar, and was accompanied by dangers which en- 
tered into the risks of his employment. This may well be conceded, 
but it does not afïect the présent case. The three coal cars in ques- 
tion, the foremost of which protruded as stated, were not on the main 
lead track along which the deceased was operating his engine and train. 
We have seen that one of the rules of the company f orbade the placing 
of a car as this coal car was situated ; and the évidence does not tend 
to show that the company was in the habit of violating this rule, much 
less that the deceased was bound to anticipate such violation. This 

1 This case is unlilce Soutliern Ry. Co. v. GadU, 207 B'ed. 277, this day de- 
cided. 
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rule entered into the contract of employment of the deceased, and even 
occasional disobedience of the rule would neither put the employé up- 
on notice nor excuse the company. Cent. R. R. Co. of New Jersey v. 
Young, 200 Fed. 359, 367, 118 C. C. A. 465 (C. C. A. 3d Cir.), and 
cases cited. 

Th» next contention is that the trial court erred in ref using to charge 
that the deceased vvas guilty of contributory négligence. The claim for 
the most part is that such négligence could operate only in mitigaition 
of damages, not in bar of the action. The reason urged in support of 
the claim is that the engineer in the last moments left his side of the 
engine to go to the opposite side, where he met his injury. It will be 
remembered that he did this just after the fireman had left the engine, 
and just as the brakeman claims that he left it. Whether the engineer 
went to the other side for the purpose of making an examination him- 
self of the possibility of collision, or from fear that the engine might, 
in case of collision, be turned over upon the side on which he regu- 
larly sat, and so injure him if he should jump on that side, is not clear. 
It is enough to say that the question of his contributory négligence was 
fully submitted to the jury under proper instructions. The natural in- 
ference would be that, if the jury believed he did not exercise a rea- 
sonable degree of care, it reduced the damages accordingly. It is true 
that on the motion for a new trial, upon which the court was required 
to weigh the évidence (Big Brushy Coal & Coke Co. v. Williams, 176 
Fed. 529, 532, 99 C. C. A. 102 [C. C. A. 6th Cir.]), it was found that 
the engineer was guilty of contributory négligence, and hence the ver- 
dict was reduced in the form of a remittitur, which was accepted, in the 
sum of $9,000, as before stated. It is to be observed, further, that 
after the close of the gênerai charge one of defendant's spécial requests 
was given, which was to the effect that if the intestate failed to exer- 
cise ordinary care and caution, and so directly and proximately con- 
tributed to the injury, and that the defendant's négligence, if any, only 
remotely contributed thereto, then the verdict should be for the défend- 
ant. We see no error in any of thèse respects of which the railroad 
Company can rightfully complain. 

[4] Objection is made to a spécial request asked and given for plain- 
tif? after the close of the gênerai charge, which submitted the question 
whether the fireman was négligent in first assuring the deceased that 
ail was right, and in afterwards failing to notify him of the danger in 
time to stop his engine; the court stating: "I charge you, if you find 
that the fireman was négligent in this respect, and his négligence was 
the proximate cause of the injury, then you must find for the plain- 
tiflF." It is urged that there was no allégation in the déclaration and no 
évidence to warrant this charge, and, further, that the court failed to 
define "proximate cause." We think this falls fairly within the amend- 
ed déclaration; and while we are unable to see wherein the fireman 
failed in the discharge of his duty (unless possibly in delaying to reveal 
his doubts until too late), yet in the exception taken at the time not one 
of thèse objections was stated or called to the attention of the court. 
If it be admitted that there was error in any of the respects now claim- 
ed, it was slight, and is not perceived to hâve aflfected the verdict. We 
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are not disposed under the circumstances to disturb the judgment on 
any such ground. Central Union Depot & Rv. Co. v. Mansfield, 169 
Fed. 614, 617, 95 C. C. A. 142 (C. C. A. 6th Cir.). 

[5] The only remaining assignment of error that need be noticed re- 
lates to a portion of the gênerai charge which concerned the measure 
of damages. In summing up the éléments that the jury might consider, 
the court included "the pain and suffering he [deceased] endured at 
the time he was hurt." It was error to include such pain and suffering 
as part of the cause of action that accrued to the widow and children. 
Mich. Cent. R. R. v. Vreeland, 227 U. S. 59, 68, 33 Sup. Ct. 192, 57 
L. Ed. 417; Garrett v. Louisville & N. R. Co., 197 Fed. 715, 720, 117 
C. C. A. 109 (C. C. A. 6th Cir.). However, no exception was taken to 
this portion of the gênerai charge at the time it was given. As Judge 
Severens said, in Coney Island Co. v. Dennan, 149 Fed. 687, 692, 79 
C. C. A. 375, 380: 

"Oounsel were bound to présent their point at the trial, so that the court 
might consider it, and cannot, under a broad exception not aimed at it, upon 
subséquent search for error and finding it, bring it forward as a ground for 
reversing the judgment. It is a well-settled rule that an exception, in order to 
fouud a right to review, must be sufflciently distinct to direct the attention 
of the court to the particular error which is the subject of complaint." 

See, also, Block v. Darling, 140 U. S. 234. 238, 11 Sup. Ct. 832, 35 
L. Ed. 476; Pennsylvania Co. v. Whitney, 169 Fed. 572, 577, 95 C. C. 
A. 70 (C. C. A. 6th Cir.). 

It is noticeable that the judgment below was for a gross sum, and 
that no apportionment was made by the jury among the beneficiaries 
(Railway Co. v. McGinnis, Adm'x, 228 U. S. 173, 33 Sup. Ct. 426, 57 
L. Ed. 785, decided by the Suprême Court April 7, 1913) ; but this ap- 
parently did not concern the défendant, for no allusion to it is to be 
found in the record. 

The judgment below must be affirmed, with costs. 



ST. LOUIS & S. F. R. CO. v. RUTLAND. 

(Circuit Court of Appeals, Sixth Circuit. May 6, 1913.) 

No. 2,311. 

1. Kaileoads (§ 347*) — Injuries at Cbossings — Tennessee Statute Requib- 
INa LOOKOUT — Appucability. 

Shannon's Code Tenu. |§ 1574-1576, which requlre every rallroad Com- 
pany to keep some person on its locomotives always on the lookout ahead, 
and to take certain other précautions to prevent an accident in case any 
person, animal, or other obstruction appears on the track, and make a 
Company faillng to observe such requirements absolutely liable in case of 
any accident or collision resulting in injury to person or property, as con- 
strued by the Suprême Court of the state, do not apply to cases where 
it is impossible to comply with their requirements, or wholly impractica- 
ble consistently with the opération of the road, as in cases of switching 
opérations, or where it is necessary in or about yards to push cars with 
the engine moving backwards, etc. Where a plalntlff's intestate was 
struck and killed at a street crossing by cars so being pushed, on a track 



•For otbeT cases see same topic & i nvmbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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extending along a cross street exteuding from the terminal of one rail- 
road to that of auother, to wliicli the cars, vvitli thelr loads, were beiiig 
transferred, it was a question of fact whetlier the situation was sucli as 
to make the statute applicable, and évidence as to the length of the traus- 
fer track, the extent of its use, the character of the country traversed, 
and the means or practlcability of transferring the engine around, so as 
to return on the track if it preceded the cars, was relevant and admissi- 
ble. 

[Ed. Note. — For other cases, see Railroads. Cent. Dig. §§ 1124-1137; 
Dec. Dig. § 347.*] 

2. Eailkoads (S 350*) — Injuries at Crossings — Contributory Négligence. 

A person struck and killed at night, while walking along a street 
crossed by several railroad tracks near fogether, by cars which were be- 
ing pushed backward, cannot be charged with contributory négligence as 
inatter of law, where it did not appear that he conld see the lights on 
the approaching cars, or how well the place was liglited, and there was 
a train passing on another track, whlcli might hâve preveuted liim from 
liearing the one which struck hini. 

[Ed. Note. — For other cases, see Kailroads, Cent. Dig. §§ 1152-1192; 
Dec. Dig. § 350.*] 

3. Kailroads (§ 350*) — Injuries at Crossings — xIction — Direction of Ver- 

dict. 

Evidence that the négligence of a railroad company was the proximate 
cause of the killing of a person at a crossing in the night held iiot such 
as to warrant the direction of a verdict against it. 

[Ed. Note.— For other cases, see Eailroads, Cent. Dig. §§ 1152-1192; 
Dec. Dig. § 350.*] 

4. Négligence (§ 130*) — Causal Relation. 

Proof of defeiidant's négligence does not .instify instructing a verdict 
for plaintiff unless the causal relation between négligence and injury is 
indisputable. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-353 ; Dec. 
Dig. § 130.*] 

In lîrror to the District Court of the United States for the Western 
District of Tennessee ; John E. McCalI, Judge. 

Action at law by Ehzabeth Rutland against the St. Louis & San 
Francisco Railroad Company. Judgment for plaintifï, and défendant 
brings error. Reversed. 

ïlie défendant below, commonly known as tlie "Frisco" Railroad, reaches 
Memphis from the east and there connects with the Kock Islaud. This con- 
nection is by a track rnnning through the city of llemphis from the point 
where incoming Frisco trains are broken up, and extenrting to the Rock is- 
laud yards. This Connecting track, belonging to the Fri.sco, at one point en- 
fers upon, and follows along, Tennessee street, and while thereon crosses 
Huling street. At and near this point, Tennessee street is practically given 
over to railroads, carrying also two main tracks and two or more side traeivS 
of the Illinois Central. December 13, 1910, shortly before 6 p. m. (after dark), 
a Frisco engine was transferring, along this Connecting track, three cars 
which had coine in on tlie Frisco and were to go out on the Rock Island; 
the engine being behind, pnshing tlie cars to the west, and itself ruiniiiig 
backward. Mr. Rutland, desiring to cross Tennessee street from the south, 
and accordingly walking along Huling street to the north, was struck by the 
first one of thèse freight cars, and was Ivllled. His widow bronght this ac- 
tion in the court below, alleging the diversit.y of citizenship requisite to juris- 
diction, and recovered a verdict and .iudgment. 

The railroad compaiiy's assignments of error présent only three questions 
which seein to us to require considération. They are: (1) Did the so-called 

*For other cases see same topic & S KUAiisJiii in Dec. & Am. Digs. 1907 to drite, &■ Rep'r Iutlc\ed 
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"statutory précautions" of Tennessee apply to the facts of thls case, whereby 
the defendant's primary liabillty became indisputable, and contrlbutory nég- 
ligence ceased to be a bar, and could operate only in mitigation ; or did the 
defendant's primary liabillty and the effect of contrlbutory négligence dé- 
pend upon common-law rules? (2) If the latter, then was defendant's négli- 
gence so clear as to justify an Instruction to find for plalntiff? (3) "Was Eut- 
land's contrlbutory négligence clear enough to require an instructed verdict 
for défendant? The sections of the Tennessee statute prescribing the nature 
and effect of the "statutory précautions" are given in the margin ; also, a list 
of décisions of the Tennessee Suprême Court and of this court eonstruing 
and applying thèse statutory provisions, and which we hâve reviewed.i 

Fitzhugh & Biggs, of Memphis, Tenn. (W. F. Evans, of St. Louis, 
Mo., of counsel), for plaintiff in error. 

Caruthers Ewing, of Memphis, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
The first question arises because the trial judge, beheving that the 
statutory précautions did apply, charged the jury that défendant was 
liable, and left to the jury only the subjects of contributory négligence 
and of damages. The Tennessee statute is, in its terms, broad and 
gênerai. It makes no exception whatever, and f rom its terms it would 

1 Shannon's Code : 

"i 1574. ISvery railroad Company shall lieep the engineer, flreman, or some 
other person upon the locomotive, always upon the lookout ahead ; and vs'hen 
any person, animal, or other obstruction appears upon the road, the alarm 
whistle shall be sounded, the brakes put down, and every possible means em- 
ployed to stop the train and prevent an accident. 

"§ 1575. Every railroad c^mpany that fails to observe thèse précautions, 
or cause them to be observed by its agents and servants shall be responsible 
for ail damages to persons or property oçeasioned by, or resulting from, any 
accident or collision that may occur. 

"§ 1576. Ko railroad company that observes, or causes to be observed thèse 
précautions shall be responsible for any damage done to person or property 
on its road. The proof that it bas observed said précautions shallbe upon 
the Company." 

Cases of Louisville & N. R. Co. v. Eobertson, 9 Heisk. (Tenn.) 276 (1872) ; 
Haley v. Mobile & O. li. Co., 7 Baxt. (Tenn.) 2.19 (1874) ; Cox v. Louisville 
& N. R. Co., 1 Tenn. Cas. 475 (1S75) ; East Tennessee V. & G. R. Co. v. 
Scales, 2 Lea (Tenn.) 688 (1879); East Tennessee & V. R. Co. v. Swaney, 
5 Lea (Tenn.) 119 (18S0) ; East Tennessee V. & G. R. Co. v. Selcer, 7 Lea 
(Tenn.) 558 (1881); East Tennessee V. & G. R. Co. v. Rush, 15 Lea (Tenu.) 
145 (1885) ; Railway Co. v. Foster, 88 Tenn. 671, 680, 13 S. W. 694, 14 S. 
W. 428 (1890); Raihvay Co. v. Hicks, S9 Tenn. 301, 17 S. W. 1036 (1890); 
Patton V. Railroad, 89 Tenn. 370, 15 S.W. 919, 12 L. R. A. 184 (1890); Little 
Rock & M. Ry. Co. v. Wilson, 90 Tenn. 271, 16 S. W. 613, 13 L. R. A. 364, 
25 Am. St. Rep. 693 (1S91) ; Railroad v. Pugh, 95 Tenn. 419, 32 S. W. 311 
(1895) ; Railroad v. House, 96 Tenn. 552, 35 S. W. 561 (1896) ; Railroad v. 
Dies, 98 Tenn. 655, 41 S. W. 860 (1897) ; Illinois Cent. R. Co. v. Clarkson, 28 
A. & E. Ry. Cases, 459 (1899); Chattanooga Rapid Transit Co. v. Walton, 
105 Tenn. 415, 58 S. W. 737 (1900); Louisville & N. R. Co. v. Martin, 113 
Tenn. 266, 87 S. W. 418 (1904) ; Cincinnati, K. O. & T. P. R. Co. v. Hoiland, 
117 Tenn. 257, 96 S. W. 78 (1906) ; Southern Ry. Co. v. Brooks, 125 Tenn. 260, 
143 S. W. 62 (1911); Towles y. Southern R. Co. (C. C.) 103 Ped. 405 (Ham- 
mond, District Juiîèé) ; Southern Ry. Co. v. Simpson (C. C. A. 6) l3l Fed. 
705, 65 C. C. A. 563, and cases' cited; Southern Ry. Go.' v. Sutton (0. C. A, 
6) 179 Fed. 471,, 103 C. C. A. 51, and cases cited. 
207 F.— 19 
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seem that, in every case where the cars strike anything on the track 
and where less than ail the prescribed précautions are observed, 
the railroad company would be liable for the resulting damage; but 
the Tennessee Suprême Court, construing the statute according to 
what it has thought the reasonable spirit and meaning, rather than ac- 
cording to the letter, has established a séries of so-called exceptions — 
though, doubtless, thèse are not to be considered as real exceptions to 
the opération of the statute, but as instances beyond that opération. 
The gênerai purport of thèse décisions seems to be that the statute 
must be applied to actual conditions in such a way as to save it from 
being a wholly unreasonable régulation ; and it need not be said that 
in this matter of the construction and application of the Tennessee 
statute we are bound to follow that court. 

One class of such exceptions comprises cases where the person 
injured has stepped upon the track too suddenly to permit the pré- 
cautions to be operative, or, what is the same thing, has appeared 
upon the track under conditions indicating that he would not remain 
there long enough to become "an obstruction" ; and this classification 
would seem to include the case of railroad employés whose duty takes 
them normally among and across tracks on which cars may be ap- 
proaching. Another class (including, probably, ail the adjudged cases 
not assignable to the first class) is made up of instances where the 
engine is not preceding the car or cars which are being moved, but 
where the engine is actually attached to and pushing one or more cars, 
or where cars are making a flying switch free from any engine, or 
where they hâve accidentally broken loose and are running alone. In 
discussing cases of this second class, the Suprême Court of Tennessee 
has sometimes described the case before it as involving opérations "in 
and about yards" and sometimes as involving "switching opérations"; 
but we cannot see that either of thèse things is the criterion. The 
rule of exclusion must be broad enough to cover both the first class and 
the second class. There cannot be one gênerai reason for excluding 
sudden appearances on the track and another gênerai reason for ex- 
cluding switching opérations ; and it must follow that switching opér- 
ations and movements in and about the j^ards are excluded, not because 
they are switching opérations, or because they are in and about the 
yards, but because the switching opération or movement in the yards is 
within the gênerai rule of exclusion ; and whenever a case arises, novel 
on its particular facts, the inquiry must be whether it is within or 
without this gênerai rule of exclusion. 

That this is so not only seems to us clear enough as a matter of 
necessary reasoning, but we think it has been established, and the 
gênerai rule fairly well formulated, by the Suprême Court of Tennes- 
see. Detailed review of the cases in the margin is unnecessary. The 
most important were carefully considered by Judge Hammond in the 
Towles Case, supra, and by Judge (now Mr. Justice) Ivurton in Simp- 
son's Case, supra. We find nothing later invalidating thèse analyses. 
The criterion of exclusion is necessity — not absolute, but qualified. 
The précautions are not required, if their observance, though theoreti- 
cally possible, is "utterly impracticable" consistently with operating 
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the railroad ; but the railroad cannot predicate exclusion on "imprac- 
ticability" which it unnecessarily causes or tolérâtes. 

Accepting this as the broad criterion, how is it to be applied? If 
we try to apply the spécifie test, whether "in and about the yards," we 
find difficulties. This location was within the established "yard limits" 
of the railroad; but such limits, established by railroads as a matter 
of their own convenience in the application of their rules, often extend 
far beyond the actual yards, where tracks are numerous, and where 
switching and transferring are normal, and it is in this latter, or prac- 
tical, sensé that the Tennessee courts hâve used the phrase "in and 
about the yards." Case of Towles, supra. While this vicinity may be 
a yard in the latter sensé from the standpoint of the Illinois Central, 
yet the Frisco has hère only this single track, and the exemption ap- 
purtenant to yards has never been applied to such a situation. There 
are difïïculties, also, if we try to apply the spécifie test, whether "a 
switching opération." This transfer was a step intermediate to the 
breaking up of the train on which the cars had come to Memphis, 
and the making up of a train on which they were to go out ; but it 
was not the mère switching usual in such cases. It partook of the 
character of the through transportation to which it was incidental. 
It resembled delivery to an industrial siding ; but, in that the delivery 
was to be to a co-operating railroad, it was not whoUy équivalent to 
the decided case of industrial delivery. Railroad Co. v. Jones, 1 
Tenn. C. G. A. 305. 

So we are driven to abandon the spécifie tests and to the applica- 
tion of the broader rule. We conclude that the question whether, in 
this case, it was within the limits of practicable opération to hâve this 
engine précède thèse cars, was a question of fact, and it foUows that 
ail the conditions afïecting that question of fact were pertinent. One 
of thèse conditions (as to which the record is silent) involves the dis- 
tance from the beginning to the end of this transfer, and the charac- 
ter of the territory traversed, as indicating whether the distance and 
the incidental public dangers require those practices which attend 
through transportation on a through track, involving précautions, de- 
lays, expenses, and equipment which would be quite impracticable in 
handling traffic a short distance, where there was little public danger. 
Another condition (as to which the record is silent) involves the amount 
of traffic habitually moved over this track; as, e. g., it might be feasi- 
ble for a Frisco engine, after it had delivered its cars, to be transferred 
around on the various Rock Island tracks, so that it could get back to 
its own track, if this was only occasional, but impracticable, if the re- 
quirement was very fréquent. 

Another condition is the state of things at both ends of this transfer 
track, as to turntables, Y tracks, or any other means that would per- 
mit an engine, leading in a string of cars, to get out again. As to 
this latter condition, défendant ofifered proof tending to show the 
lack, at the Rock Island end, of any means whereby the Frisco engine 
could get back on its own track, if it preceded the cars which it was 
delivering to the Rock Island, and so tending to show that if the f reight 
cars preceded the engine, as they did and must, the statutory precau- 
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tions were impossible. The court refused to admit tliis évidence. It 
is trne, the railroad could not create such a necessity (and so escape 
the statute) by failing to provide, at the Rock Island end of the trans- 
fer, either by itself or in association with the Roclc Island, suitable and 
feasible means for the return of its engine, if such means were prac- 
ticable ; but whether the absence of such means was within the con- 
trol of the Frisco Company, or was, judged by the standard of prac- 
ticable opération, inherently necessary, could not be known until ail 
the facts appeared. We think that the offered évidence should hâve 
been jreceived, and complète inquiry made into ail the facts attending 
this question of what was practicable. At the end of such inquiry, 
the conclusion may be one of fact for the jury, or the facts may permit 
only one inference. The présent incomplète record does not justify 
a conclusion of law that it was practicable to hâve the engine précède 
the cars, or that an existing impracticability was avoidable by the 
railroad company. 

[2] 2. The évidence did not justify instructing the jury that Rut- 
land was guilty of contributory négligence. It does tend to show that, 
raoving rapidly, he stepped upon this track when the approaching 
freight car was almost upon him, and that, if he had exercised any 
care, he could not hâve failed to see it coming. It may well be that, 
if the thing had happened in the daytime, there would hâve been no 
escape from this inference. However, it happened in the night. If 
the car was close upon him, as seems probable, one of the lanterns on 
the car, the one which was hanging over the further eaves, would not 
hâve been visible, and the one on the top of the car, back more or less 
from the approaching end, might not hâve been visible. If the car 
was a mère shape in the dim light, the matter of its distance and the 
matter of its motion might easily be uncertain. The bell, and the 
noise of this engine and thèse cars, which ordinarily would challenge 
attention to their approach, may hâve been entirely drowned by the 
noise of the passing train on the Illinois Central track. Just how 
much the immédiate area was lighted by the street light, and how much 
the headlight of the standing engine may hâve been blinding or con- 
fusing, are matters of doubt. Under the rule, too familiar to justify 
citing authorities, that a verdict cannot be instructed if there is any 
room for fair-minded men to doubt plaintifï's contributory négligence, 
the court below was justified in submitting this question to the jury. 

[3] 3. If the évidence demonstrated with certainty that defend- 
ant's common-law négligence caused the injury, then the error in hold- 
ing that the statutory précautions applied, and défendant was therefore 
liable, would be error without préjudice ; but the évidence did not 
justify this conclusion. The defendant's évidence tended to show that 
the cars approached the crossing slowly, under control, with the bell of 
the engine ringing, with two lookouts with lanterns upon the car in 
advance, and taking every précaution which the circumstances per- 
mitted, and that Rutland must hâve walkèd or run in front of the car 
just the instant before it hit him. If this testimony, and ail the in- 
ferences which might reasonably be drawn from it, can be accepted at 
their full value, the défendant would not be liable. There is no incon- 
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sistency betwcen this conclusion and that reached in the preceding 
paragraph on the subject of contributory négligence, since the two 
conclusions are necessarily drawn from opposite points of view ; one 
gives to the plaintiff the benefit of ail reasonable inferences from the 
testimony in the case, and the other gives the same benefit to the de- 
fendant. 

[4] Plaintifï also claims that the évidence established the absence of 
any flagman at this crossing at this time, and that the conséquent viola- 
tion of an existing city ordinance intended to operate for the protection 
of those using the streets constituted négligence, justifying the peremp- 
tory instruction for plaintiff which was given. It is not clear that this 
violation of the city ordinance was more than évidence of négligence 
(Railroad v. Ives, 144 U. S. 408, 418, 12 Sup. Ct. 679, 36 h. Ed. 485) ; 
but, even if it was négligence per se, it would not conclusively make 
out plaintiff's case. The causal relation, the inference that the négli- 
gence was the proximate cause of the injury, would be disputable. 
The ordinance did not require two flagmen. If one had been présent 
at this time on the north side of Tennessee street, north of the track 
which was occupied by the Illinois Central passing train, he would 
hâve been at bis post of duty, and the ordinance would hâve been 
f uUy satisfied ; and yet he could not bave been of any possible bene- 
fit or protection to Rutland, who first appeared coming from the south, 
after this passing train had blocked the crossing and eut off the view 
of any flagman who might bave been on the north side. 

4. Other errors alleged do not call for considération. 

The judgment is reversed, vvith costs, and the record remanded for 
new trial. 



ERIE R. CO. V. WEBER. 

SAME V. KRAFT. 

(Circuit Court of Appeals, Slxth Circuit. June 3, 1913.) 

Kos. 2,339, 2,400. 

1. Raileoads (§ 350*) — Accident at Crossing — Coktributory Négligence — 
Question for Jury. 

Two pei-Kons, who, with a third, were walliing along a street after dark 
in tlie eveniiig, where it was crossed by seven railroad tracli:s, were struck 
and làlled by an englne on the fifth track. There were gâtes at the cross- 
ing, which had l)een lowered on the approach of an englne and cars on 
the first track. There was testimony, the englne havlng stopped before 
reachlng the crossing, the gâtes were ralsed. There was évidence tliat 
the parties looked in both directions and llstened before going upon the 
track, but dld not see nor hear the approachlug englne; that their view 
in the direction from which it came was obstructed by steam and smoke 
from the standing engine, which was blowing in the direction they ,were 
walklng; and also that the engine was running at a high rate of speed 
and did not sound elther bell or whistle. Held, that the question of con- 
tributory négligence, as well as the négligence of the railroad eompany, 
was for the jury. 

[Ed. Jvote. — For other cases, see Rallroads, Cent. Dig. §§ 1152-1192 ; 
, Dec. Dig. § 350.*] 

*For other cases see same topic & § mumber in Dec. & Am. Digs. 19p7 to date, & Rejp'r Indexes 
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2. Tbial (§ 178*)— Motion for Dibected Verdict — Eeview of Evidence. 

On request for directed verdict, the court is bound to take that vlew 
of the évidence most favorable to tlie adverse party. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 401-403 ; Dec. Dlg. 
§ 178.*] 

3. Evidence (§ 588*)— Tbial (§ 140*) — Credibility of Testimony — Question 

FOB Jury. 

The credibility of wltnesses is peculiarly a question for the jury, and 
In the absence of established facts and circumstances with whlch the tes- 
timony cannot be recùneiled It caunot be dlsregarded as incredible. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2437; Dec. Dig. 
§ 588;* Trial, Cent. Dig. §§ 334, 335; Dec. Dig. § 140.* 

Credibility of wltnesses or parties testifying as question for jury, see 
note to Missouri, K. & T. Ry. Co. v. ColUer, 88 0. C. A. 143.] 

4. Railroads (§ 347*)— Accidents at Crossings — Evidence of Négligence 

— Violation of Speed Osdinance. 

A violation of a city ordinance limltlng the speed of trains Is ordlnarily 
évidence of négligence. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1124-1137; 
Dec. Dig. § 347.* 

Effect of violation of statutes and ordlnances regulating speed of trains, 
see note to Shatto v. Erie E. Co., 59 C. C. A. 5.] 

5. Evidence (§ 492*)— Opinion — Speed of Tbain. 

The admission of the testimony of a wltuess, glving his opinion as to 
the speed of a train when it passed a crosslng, hcld not error. 

[Ed. Note. — For otlier cases, see Evidence, Cent. Dig. § 2270 ; Dec. Dig. 
§ 492.*] 

In Error to the District Court of the United States for the North- 
ern District of Ohio ; WilHam L. Day, Judge. 

Actions at law by Edmund Weber, administrator of the estate of 
Anna Weber, deceased, and by Henrietta Kraft, administratrix of the 
estate of John Kraft, deceased, against the Erie Railroad Company. 
Judgment for plaintifï in each case, and défendant brings error. Af- 
firmed. 

Hine, Kennedy & Manchester, of Youngstown, Ohio, for plaintifï in 
error. 

Charles Koonce, Jr., and Thomas McNamara, Jr., both of Yotings- 
town, Ohio, for défendants in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. The decedents, Anna Weber and John 
Kraft, were struck and killed at the same time by defendant's loco- 
motive engine. The respective suits therefor were separately tried, 
each resulting in verdict and judgment for the plaintifï. The cases are 
hère on writs of error, and hâve been argued together. But four al- 
leged errors hâve been discussed. The first two relate to both cases ; 
the remaining two are limited to the Kraft case. 

[1] 1. A request for directed verdict in defendant's favor was asked 
and denied. The accident occurred at a grade crossing in Youngs- 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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town, Ohio, about 5 :30 p. m., on December 18th. The two decedents, 
in Company with Mrs. Kraft, the wife of décèdent John Kraft, ap- 
proached the railroad tracks on Valley avenue from the west, on their 
walk home from church. It was already dark, and the switch lights 
were burning. At this crossing were seven tracks extending north and 
south ; the most westerly being the Lake Shore lead track. Next east 
were three other Lake Shore tracks, next the Erie track, where the 
collision occurred, and two tracks still easterly. The plaintifïs' évi- 
dence tended to show that as the three pedestrians approached the 
Lake Shore lead track a switch engine thereon, running tender fore- 
most and drawing a eut of cars from the north, approached the cross- 
ing; as it approached the gâtes were lowered; that the switch engine 
came to a full stop a short distance north of the crossing; that there- 
upon the gâtes were raised, and the three persons started to cross the 
tracks, looking up and down to avoid danger; that the crossing was 
not brightly lighted, the most prominent light being the headlight on 
the tender of the Lake Shore switch engine ; that this engine was con- 
stantly discharging smoke and steam, which was carried by the wind in 
the direction the pedestrians were traveling, and at such a height as to 
obscure the view to the north; that there was also light snow in the 
air ; that the parties crossed the tracks one af ter another, looking and 
listening for approaching cars or engines, but seeing and hearing noth- 
ing ; that on approaching the Erie track they again looked and listened, 
both up and down the track, and seeing and hearing nothing stepped 
upon the track, when they were struck by the engine, running at a high 
rate of speed, variously estimated at from 20 to 40 miles an hour, with 
steam shut off and "drifting," and without ringing of bell or blowing of 
whistle. But for the smoke and steam from the switch engine, the 
view was unobstructed to the north for nearly half a mile. There was 
testimony on defendant's part tending to show the ringing of bell and 
blowing of whistle, and that the smoke and steam were not so dense or 
continuons as to prevent a view of the approaching train, and that its 
approach was not so quiet as to hâve prevented its being heard in time 
to avoid collision. 

Défendant contends that the conduct of the three parties in crossing 
the tracks under those circumstances was so clearly imprudent as to 
justify a direction of verdict in its favor. We are unable to agrée with 
this contention. It is conceded there was sufficient évidence of defend- 
ant's négligence to justify its submission to the jury. 

[2] On a request for directed verdict, the court is bound to take 
that view of the évidence most favorable to the adverse party. Erie 
R. R. Co. V. Rooney (C. C. A. 6th Cir.) 186 Fed. 16, 19, 108 C. C. A. 
118, and cases there cited. The testimony of Mrs. Kraft as to the in- 
ability of the parties to see or hear the approaching train was corrob- 
orated by two of their friends, who crossed the tracks but a short dis- 
tance in front of the three who were thus overtaken by the engine, and 
who both testified that while crossing the tracks they looked and lis- 
i ncd, neither saw nor heard the train (until what seems to hâve been 
ihe instant of collision), and heard no warning of its approach by bell 
c: \.-liistle. 
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[3] Thè credibility of the witnesses was peculiarly a question for tlie 
jury; and, in the absence of established facts and circumstances with 
whicli the plaintiff s évidence cannot be reconciled, it cannot be regard- 
ed as incredible. Erie Railroad v. Rooney, supra. It would seem that 
after getting part way across the tracks Mrs. Kraft, at least, realized 
the danger on account of the obscuring of the view to the north 
through smoke and steam, which she says was not apparent until after 
the Lake Shore lead track was crossed. She testified that she thought 
"there was no use for us to stop there, for we werè in the middle of 
the tracks, and it was dangerous everywhere." It was only 27 feet 
from the center of the lead track to the center of the Erie track on 
which the collision occurred. The decedents may not unreasonably 
hâve felt that to turn back entailed as much danger as to go forward. 
Moreover, they had the right to take into account, in determining the 
question of safety, the practical invitation to cross and the qualified as- 
surance of safety given by the raising of the gâtes; and under those 
circumstances they discharged their légal duty, if they used their sens- 
és of sight and hearing for their protection as soon as, and as far as, 
people of ordinary prudence would do under similar circumstances. 
Erie R. R. Co. v. Schultz (C. C. A. 6th Cir.) 183 Fed. 673, 676, 106 C. 
C. A. 23. Under ail the testimony, we cannot say that decedents did 
not exercise such measure of care. The motion for directed verdict 
was properly overruled. 

[4J 2. The court admitted as évidence of négligence an ordinance 
of the city of Youngstown, limiting the speed of trains within the cor- 
porate limits to 6 miles an hour, and unless accompanied by certain pre- 
scribed précautions to 4 miles. A violation of an ordinance of this 
character is ordinarilv évidence of négligence. Railroad Co. v. Ives, 
144 U. S. -108, 12 vSu]). Ct. 679, 36 L. Ed.'4S5 ; Rothe v. Pennsvlvania 
Co. (C. C. A. 6th Cir.) 195 Fed. 21, 25, 114 C. C. A. 627; St. Louis & 

5. F. R. R. Co. v. Rutland, 207 Fed. 287 (decided bv this court May 

6, 1913). 

Défendant assails the ordinance in question as unreasonable and 
void. riaintiffs relied upon the provision limiting speed to 6 miles. 
In Railroad Co. v. Ives, supra, the ordinance which was received as 
évidence of négligence limited the speed to 6 miles in the city of Dé- 
troit. It is not necessar}^ however, to pass upon the reasonableness 
of this ordinance, for we think its admission nonprejudicial, in view of 
the concession by the enginecr driving the engine, that the train was 
running at a speed of 20 to 22 miles an hour. 

[5| 3. It was not error to allovv the witness Koch to tcstify to the 
speed of the train. See Rothe v. Pennsylvania Co., supra, 195 Fec!. 
at page 27, 114 C. C. A. 627, and cases there cited. 

4. The court excluded the testimony of the Erie train conductor 
that the bell was ringing when the train approached the Youngstown 
dépôt, which was about a mile from the place of the accident. It was 
offered to corroborate the testimony of the engineer that the bell 'was 
operated automatically by air, that when dnce started it continued to 
ring until shut off, that it was so started' at Meadville, and was not shut 
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ofif until Youngstown vvas reached, thus supporting (as claimed) an in- 
ference that it was ringing at the time of the accident. 

Upon the whole case, we think the eftect of the proffered testimony 
(depending, as it did, upon inference from inference) too remote, and 
its vveight too slight, to predicate prejudicial and réversible error up- 
on its exclusion, even if technically erroneous. 

The judgments of the District Court are affirmed, with costs. 



TENNESSEE COPFKR CO. v. GADDY. 

(Circuit Court of Appeals, Sixtli Circuit. June 5, 1913.) 

No. 2,343. 

1. Masteb and Servant (§§ 288, 2S9*)— Mastee's Liability fob Injuby to 

Servant — "Assumed Risk" — "Conteibutory Négligence." 

To establisli the défense of "assiinied rislv" or of "contributory négli- 
gence" as a matter of law, in an action to recover for tlie deatli of an em- 
ployé of défendant, it must be shown witliout substantial conflict either 
tliat deceased knew or was chargeable with linowledge of the danger and 
voluntarily exposed hiniself to it, or that his acts were such that fair- 
minded nien could not draw différent conclusions therefrom touching the 
existence of neglect on his part directly contributing to his injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
106S-10S9, 1090, 1092-1132 ; Dec. Dig. §§ 288, 289.* 

For other définitions, see Words and Phrases, vol. 1, pp. 589-591; vol. 
2, pp. 1540-1547 ; vol. 8, pp. 7584, 7585, 7617. 

Assumption of risli incident to employaient, see note to Chesapealie & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

2. Teial (§ 178*) — Motion for Directed Verdict — Review or Evidence. 

On a motion for directed verdict, the court must talve that view of the 
évidence niost favorable to the adverse party. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 401-403 ; Dec. Dig. 
§ 178.*] 

3. Master and Servant (§§ 288, 289*) — Action fob Injuky to Servant — 

Questions for Jury. 

Plaintiff's husband, with three others, was loading and removing ore 
after a blast in detendant's copper mine, when he was liilled by a large 
rock, which fell from a higher stope, which had not been worked for 
years. He was comparatively new at the work, but his companions were 
experienced miners. Ten minutes before the rock fell sonie fine pièces of 
rock, called "fines," had fallen, and, fearing a larger fall, which fre- 
quently followed, the men took shelter for a time, and then resumed 
work. Held that, in view of the opinion of the experienced miners that 
the danger was over for the time, it could not be said as a matter of 
law that deceased consclously assumed the risk, or that he was chargea- 
ble with contributory négligence, and that both such questions were prop- 
erly submitted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1068- 
1089, 1090, 1092-1132 ; Dec. Dig. §§ 288, 289.*] 

In Error to the District Court of the United States for the Eastern 
District of Tennessee ; Edward T. Sauf ord, Judge. 

Action at law by Nevada Gaddy against the Tennessee Copper Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Howard Cornick and Cornick, Frantz, McConnell & Seymour, ail 
of Knoxville, Tenn., for plaintiff in error. 

James B. Cox, of Knoxville, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This proceeding is to reverse a 
judgment recovered against the Copper Company by Nevada Gaddy 
as the widow of Thomas Gaddy. The suit was for alleged négligent 
injuries received by the husband which resulted in his death. Gaddy 
received his injuries while in the employ of the company and work- 
ing in one of its copper mines. The acts of négligence alleged are, 
in substance : (1) That without the knowledge or fault of the deceased 
the company knowingly left a stope in an unsafe and dangerous con- 
dition, from which a rock of several tons in vi'eight fell and rolled 
to another portion of the mine, where deceased was working, strik- 
ing and fatally injuring him ; (2) that the company neglected to prop 
and make secure the dangerous portions of such stope, by reason of 
which the injuries and death ensued without fault of the deceased. 
The case went to trial upon the gênerai issue, and resulted in a ver- 
dict of $6,000. The company moved for a directed verdict at the close 
of plaintiff's évidence, and again at the close of ail the évidence, and 
both motions were overruled. The charge of the court below is not 
included in the record, nor was any exception taken to it. 

[1] Two questions only are presented to this court: One of as- 
sumed risk, and the other of contributory négligence. In the absence 
of the charge, it will be presumed, not only that the company was 
négligent, but particularly that the jury was properly instructed upon 
the two questions brought hère ; and, indeed, the verdict and judg- 
ment must be regarded as conclusive of those questions, unless the 
pertinent évidence was not in conflict and simply tended to show either 
(1) that deceased knew or was chargeable with knowledge of the 
danger and voluntarily exposed himself to it (Tex. & Pac. Ry. Co. v. 
Harvey, 228 U. S. 319,. 324, 33 Sup. Ct. 518, 57 L. Ed. 852 ; Yazoo & 
Mississippi Valley Railroad Co. v. Wright, 207 Fed. 281, decided by 
this court May 6, 1913) ; or (2) that the acts of deceased were such 
that fair-minded meia could not draw différent conclusions therefrom 
touching the existence of negleçt on his part directly contributing to 
his injury (Tex. & Pac. Ry. Co. v. Harvey, supra, 228 U. S. at page 
324, 33 Sup. Ct. at page 520, 57 E. Ed. 852). 

[2] The inquiry thus cornes to be" whether, under the évidence 
adduced, it was open to the court below to détermine thèse questions 
as mère matters of law. This is to be tested by the rules. applicable 
to the motion to direct a verdict in favor of. défendant made at the 
close of its évidence. On such a motion the plaintiff was entitled to 
hâve taken in her behalf the riiost favorable view of the évidence. 
Haies V. Michigan Cent. R. Co.. 200 Fed. 533, 537, 118 C. C. A. 627 
(C. C. A. 6th Cir.) ; Erie R. R. Co. v. Weber, 207 Fed. 293, decided by 
this court June 3, 1913. 
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[3] There was évidence tending to show the following state of facts : 
Gaddy, a comparatively inexperienced miner, was at the time of receiv- 
ing his injuries working in the mine at a depth of between 300 and 400 
feet underground, and more than 100 feet below, though not directly 
under, the place from which the rock f ell ; and no mining had been donc 
at that place for as much as two years. Gaddy was assisting to break 
up material previously blasted, containing copper ore, and loading and 
removing it upon a tram car to the shaft. He was working with three 
other persons in a place dimly lighted by four small lamps, one of which 
was hooked on each of their caps. They were under no duty to inspect 
either roof or walls of the mine. Besides, the angle of the stope was 
such as would under any circumstances hâve prevented them from sec- 
ing the place upon which the rock had rested. The blasting of ore was 
donc at a level above that of the place where thèse men worked, and 
while they were at dinner. Upon their return on this day one or more 
of them, according to the custom, called to a foreman, who was then 
near the place of blasting, to know whether it had been finished. The 
foreman answered, "It is ail over," which meant in this mine that it 
was safe to résume work. The men thereupon began their work, and 
in something over an hour later the rock fell. Their attention having 
shortly before the accident been aroused by the falling of some fine 
pièces of rock and dirt, called "fines," the men ran under a ledge some 
distance away, and remained there four or five minutes before return- 
ing. It seems that they ail understood that the falling of fines gen- 
erally, though not always, preceded a falling of heavier material, and 
consequently signified danger. The man in immédiate charge of the 
tram car said, "Boys, îet's get the car eut." The men returned, and 
remained at the place something like five minutes before the rock fell. 
Thus about ten minutes elapsed between the falling of the fines and 
the falling of the rock. 

It is insisted that the act of so returning was sufficient to charge the 
deceased both with the assumption of risk and contributory négligence. 
Some évidence was offered to the cffect that there was a rule which 
required operatives upon the falling of fines not to résume work unless 
and until they notified the balkground foreman and received from 
him assurance that ail was safe ; but it is not at ail clear that Gaddy 
had notice of this rule. True, the fact that the men placed them- 
selves under a ledge immediately upon the falling of the fines impHes 
that the deceased as well as the other men knew that this signified dan- 
ger ; and yet the three men other than Gaddy, who were much more 
experienced than he, demonstrated by their actions that in their judg- 
ment the falling of the fines in this instance was a false alarm. The 
falling of fines was not an invariable token of the falling of heavier 
material. The fact that as much time elapsed after the men returned 
as had passed during their stay under the ledge tends to vindicate the 
judgment of thèse miners that in this instance at least no other taiJ 
of material would occur. It is hard to see how a reviewing court çan 
say as a matter of law that the opinions of thèse miners, especially of 
the three experienced men, signify that Gaddy consciously or impru- 
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dently assumed the risk, or that fair-minded meii might not reach dif- 
férent conclusions touching the question of his alleged contributory 
négligence. 

Thèse questions were carefully considered by the learned trial judge 
in his opinion denying the motion for a new trial. Having had the 
advantage of seeing and hearing the witnesses at the trial and of es- 
timating the value of their testimony, he said : 

"I aiu furtlierinore of tlie opinion, e.sijecially iu tbe liglit of Gaddy's own 
sliort expérience in work of tliis kind, tlie teiiiporary pui'pose for wliicli they 
returned to work, and tlie conduct of tlie otlier nien witli liim, that the ver- 
dict of the jury imder the chargé, Which was uiiexcepted to, involving, in ef- 
fect; a findiug that neither assuniptiou of risk iior contributory négligence 
had been estiihlished, is not so clearly and munifestly against the évidence 
or the weight of the évidence as to require it to he set aside under the rule 
stated by the Circuit Court of Appeals for this circuit in Mt. Adams Ky. Co. 
V. Lowery, 74 Fed. 488, 472 [20 0. C. A. 596], and Feltou v. Spiro, 78 Fed. 
576 [24 0. C. A. 321], especially as the court is always more reluctant to 
set aside a verdict when it js against the party having the liurdeu of proof. 
Cunninghani v. Magoun, 18 Pick. (Mass.) 13." 

Upon the whole, we conclude that the case was rightly submitted to 
the jury. Union Pac. Rv. Co. v. Jarvi, 53 Fed. 65, 69, 3 C. C. A. 433 
(C. C. A. 8th Cir.); National Steel Co. v. Hore, 155 Fed. 62, 65, 83 
C. C. A. 578 (C. C. A. 6th Cir.) ; Williams v. Bunker Hill & Sullivan 
Mining & C. Ce, 200 Fed. 211, 215, 216, 118 C. C. A. 397 (C. C. A. 
9th Cir.) ; Yazoo & Mississippi Valley R. Co. v. AVright, supra ; Texas 
& Pacific Ry. Co. v. Harvey, supra. 

The judgment below is affirmed, with costs. 



STERLING PAPI{!R 00. v. ITAMIOU 

(Circuit Court of Appeals, Sixth Circuit. June 30, 1913.) 

No. 2,330. 

1. Mastkb and Sebvant (§ 121*) — Master's Liability tob Injury to Serv- 

ant — Dangebous MAoniNEBY — Violation of Statutoby Eequikements— 

"TaKE OBDINABY CaEE and MAKE SUCII SUITABLE PlIOVISIONS." 

Act Ohlo March 20, 1900 (94 Oliio Laws, p. 42; Bâtes' Ann. St. § 4364— 
89c), which requires tactory owners to " 'take ordinary care and niake 
such suitable provisions' as to prevent injury to persoiis who may coine 
in contact with any sueli machinery or any part thereof," and in ternis 
provides that such ordinary care and such suitable provisions shall In- 
clude tlie boxing of ail shafting when opéra ting liorizontally near floors, 
and the covering, cutting ofiC, or countersinking of set-screws, imposes a 
nondelegable duty, and its violation constitutes négligence per se. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 228- 
231 ; Dec. Dig. § 121.*] 

2. Master and Servant (§ 121*) — Master's Liability fob Injury to Serv- 

ant — Dangebol's Maciiineby — Négligent Failure to Pbotect. 

ïhe failure of a paper coinpany to cover a projeeting set-screw on a 
revôlving shnft near the floor in its mill, in the most direct way between 
tlie place wliere an employé worked and a steaiii valve necessary to be 

*For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



STERLING PAPEK CO. V. HAMEL 301 

operated In regulating the supply of steam to his machine, held a viola- 
tion of such statute, wliich constituted négligence as naatter of law. 

[Ed. Note. — For other cases, see Master aud Servant, Cent. Dig. §§ 228- 
231 ; Dec. Dig. § 121.*] 

3. Masteb and Servant (§ 297*) — Action fob Injuby to Servant — Assump- 

ÏIOX OF KiSK. 

Where the question whether an employé knew of the existence of a set- 
screw by which he was iiijured was submitted to the jury, a verdict in 
his favor is conclusive that he did not hâve such knowledge and volun- 
tarlly assume the risk. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1195- 
1198; Dec. Dig. § 297.* 

Assumption of risk Incident to employment, see i note to Ohesapeake & 
O. R. Co. V. Hennessey, 38 C. 0. A. 314v] 

4. Master and Servant (§ 282*)— Action for Injuby to Servant — Statu- 

TOBY Limitation of Recovery. 

Act Ohlo May 3, 1904 (97 Ohlo Laws, p. 547 ; Bâtes' Ann. St. § 4238o— 1), 
which limits the recovery by an employé in jured by dangerous machinery 
to |!3,000, where he remalned in the service with knowledge of the em- 
ployer's omission to protect such machinery as required by statute, is 
applicable only to cases where the employé had such knowledge. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 997- 
999 ; Dec. Dig. § 282.*] 

In Error to the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. HoUister, 
Judge_. 

Action at law by Louis Hamel against the Sterhng Paper Com- 
pany. Judgment for plaintiff, and défendant brings error. Aiifirmed. 

Gottschall &: Turner, of Dayton, Ohio, Kittredge, Wilby & Stim- 
son and Joseph Wilby, ail of Cincinnati, Ohio, and O. M. Gottschall, 
of Dayton, Ohio, for plaintifï in error. 

Allen Andrews, Woodruff & .Shelhorn, and Andrews, Harlan & 
Andrews, ail of Hamilton, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This was a suit for personal in- 
juries, brought in the common pleas of Butler county, Ohio, and on 
the ground of diversity of citizenship removed to the court below. 
Hamel was severely injured while in the employ of the Paper Com- 
pany as "back tender" of one of the machines in its factory. He re- 
ceived his injuries on the night of November 26, 1909. For the pur- 
pose of turning off the steam, Hamel attempted to reach a steam 
valve by stepping over a calender shaft revolving at a rate of 60 or 
70 révolutions a minute, when the right leg of his trousers was 
caught by an exposed set-screw, which drew him astride the shaft. 
The Company admitted by its answer that a set-screw was maintained 
in a couphng between the shaft and the calenders of the machine at 
which Hamel was working, that the set-screw was uncovered, and 
that it projected beyond the surface of the shafting and coupling. 
The défenses chiefly relied on in the answer^ndeed, the only ones 

'For other cases eee same topic & § numebk in Dec. & Axa. Digs. 1907 to date, & Rep'r ïndexea 
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of importance as to nonliability — were of assumed risk and contribu- 
tory négligence. The case was tried twice below, the iirst trial re- 
sulting in a verdict for plaintifï of $5,000, which was set aside and 
a new trial awarded, and the second in a verdict of $6,000; and from 
the judgment entered thereon the Company prosecutes error. 

By statute of Ohio (Act March 20, 1900; 94 O. L. 42; 2 Bâtes' 
Ann. Stat. [6th Ed.] § 4364 — 89c) such companies as défendant were 
required tO' — 

"take ordinary care, and make such suitable provisions as to prevent injury 
to persons who may corne In contact wlth any such machinery, or any part 
thereof ; and such ordinary care and such suitable provisions shall Incïude 
the casing or boxing of ail shaftlng when operatlng îiorizontally near floors, 
* * * the covering, cutting off, or countersinking of * * * set-screws, 
and ail parts of * * * shaftlng, or other revolving machinery, projecting 
unevenly from and beyond the surface of such revolving parts of such ma- 
chinery. • » * " 

Violation of any of the foregoing provisions is, by the next sec- 
tion of the act, made a fineable ofïense. 

[1] It is not disputed that the set-screw, the exposure of which 
is admitted by the answer, was the one that caught Hamel's trousers. 
The court below ruled as matter of law that the company was guilty 
of négligence. Apart from a question presented by two requests of 
the Company, which will be considered later, it is clear that the stat- 
utory duty so imposed upon the owner of a factory is not only spé- 
cifie, but is also of a nondelegable character (National Fireproofing 
Co. V. Andrews, 158 Fed. 294, 297, 85 C. C. A. 526 [C. C. A. 6th 
Cir.]); and it is settled in this court that the owner's violation of 
such a statute constitutes négligence per se (Cincinnati, H. & D. R. 
Co. V. Van Horne, 69 Fed. 139, 140, 16 C. C. A. 182 ; Lake Erie & 
W. Ry. Co. V. Craig, 73 Fed. 642, 643, 19 C. C. A. 631 ; Naramore v. 
Cleveland, C, C. & St. L. Ry. Co. [C. C] 96 Fed. 298, 300; Toledo, St. 
L. & W. R. Co. V. Kountz, 168 Fed. 832, 838, 94 C. C. A. 244). See, 
also, Krause v. Morgan, 53 Ohio St. 26, 43, 40 N. E. 886. 

[2] However, contention is made, under the two requests before 
alluded to, that the company did not violate the statute, because, in 
substance, the set-screw was not so located as to expose an employé 
to its danger while engaged in the usual and ordinary discharge of his 
duties, and, consequently, that the master was not bound in the exer- 
cise of ordinary care to anticipate such a danger as the one to which 
Hamel is said to hâve subjected himself. 

It is important hère to note the place within which Hamel was 
working at the time he discovered the necessity to turn off the steam. 
Accepting for this purpose the distances stated by the company's 
chief witness in that behalf, Hamel was within a space running east 
and west about 47 inches in length by about 22 inches in width, this 
space being bounded as follows : On the west by the calender shaft 
and coupling in question ; on the east by the réel shaft ; on the north 
by the calenders and réels, the outside surfaces of which were 36 
inches apart, and between which paper was passing from the calen- 
ders to the réels ; on the south by the calender and réel puUeys, be- 
tween which were maintained a belt and an idler, the belt traveling 
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both ways between the pulleys. The steam valve was about 4 feet 
west of the calendar shaft. Thus the shortest and only direct way 
from the place within which Hamel was working to the steam valve 
was over the calender shaft. It is further to be observed that, while 
there was conflict in the testimony as to the distance between the 
top of the calender shaft and the floor at the time of the accident 
(due in part to an alleged change in its height between that time and 
the trial), yet the différence is between a claim of 18 to 20 inches 
on the one side and 26 inches on the other. The question of law 
thus presented is whether the admitted environment justified the Com- 
pany in maintaining the exposed set-screw in the coupling before 
pointed out. The exact place of the set-screw was in the collar or 
hub of the coupling; and this, as stated, was in the only direct Une 
between the space where Hamel was at work and the steam valve. 

Concededly the régulation of the flow of steam through this steam 
valve is an important feature in the manufacture of paper, and the 
conséquent necessity of furnishing a safe way between the space men- 
tioned and the valve is obvious. We hâve seen that "ordinary care," 
as defined by the statute, requires the master to "make such suitable 
provisions as to prevent injury to persons who may corne in contact 
with any such machinery, or any part thereof." The statute does 
more; it in terms requires the master to cover, eut off, or counter- 
sink set-screws. Considering the employé's environment and the ne- 
cessity to operate the valve, we feel Sound to hold that the company 
was as a matter of law chargeable with knowledge that its employés 
would be likely to "corne in contact" with this set-screw. It foUows 
that this was such a violation of the statute as at once to warrant 
the instruction that the company was guilty of négligence and a dé- 
niai of the two requests mentioned. 

[3] It is next insisted that Hamel assumed the risk of the danger 
attending the exposure of the set-screw. This subject bas been re- 
peatedly considered by this court, and also quite recently ; and we are 
satisfîed that this défense rightly failed. Hamel began work at this 
place as a "back tender" on the evening of the very night on which 
he received his injuries. True, he had worked at this place in that 
capacity some two years before. He testified that he had no knowl- 
edge of the existence of the set-screw, either on the night of the in- 
jury or during his earHer employment. While there is conflict as to 
whether he was chargeable with knowledge of its présence, the jury, 
as stated, found in his favor ; and the question of knowledge is con- 
cluded bv such a verdict. National Fireproofîng Co. v. Andrews, 158 
Fed. 294, 296, 85 C. C. A. .526 (C. C. A. 6th Cir.). We are asked 
to reconsider the décision of this court in Naramore v. Cleveland, C, 
C. & St. L. Ry. Co., supra; but neither the décision nor the well- 
known controversy that grew out of it bas any relevancy to this fea- 
ture of the présent case. The court declared in that case that upon 
common-law principles the plaintiff would hâve been held to bave 
assumed the risk of the danger there involvèd. This was upon the 
theory that, despite his déniai, he was, under the évidence, charge- 
able with knowledge of the danger. The verdict of the jury was 
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against him, and the situation therefore was the exact reversé to 
the one in the instant case. It is not important hère whether âs- 
sumption of risk is a term, express or imphed, of the contract of 
employment, or is based solely upon the maxim "Volenti non fit in- 
juria." Upon either theory of the doctrine it is enough to say of the 
présent case that the essential quahtv of consent on the part of 
Hamel was lacl<ing. Smith v. Baker & Sons [1891] A. C. 325, 336, 
337. It would Ije to deny the force of the verdict, to hold that Hamel 
either knew or was chargeable with knowledge of the danger and 
voluntarily exposed himself to it; indeed, the absence of conscious 
assumption is complète, and thèse features of the doctrine of assump- 
tion of risk are, of course, distinct from the principles governing the 
rule of contributorv négligence. Thomas v. Ouartermaine, 18 O. B. 
D. (Court of Appeal) 685, 696, 697; Whee!er''v. Oak Harbor Head- 
Lining & Hoop Co., 126 Fed. 348, 351, 61 C. C. A. 250 (C. C. A. 
6th Gir.) ; also décisions as to assumption of risk cited in Yâzoo & 
Miss. Val. Ry. Co. v. Wright, 207 Fed. 281, decided by this court 
May 6, 1913; Southern Ry. Co. v. Gadd, 207 Fed. 277, decided by 
this court on the same day. 

The assignments of error touching the subject of contributory nég- 
ligence, as also those concerning Hamel's choice of an unsafe way 
in the présence of one or more safe ways to reach the steam cock, 
are answered by the gênerai charge and the verdict; for the charge 
fairly included the company's requests in thèse respects and was as 
favorable as could justly be claimed. Ail of thèse requests vvere nec- 
essarily dépendent upon Hamel's knowledge, actual or constructive, 
of the exposed set-screw; and, in view of the charge, prejudicial er- 
ror cannot be ascribed to the déniai of any of them. 

[4] It is strongly urged that a recovery in excess of $3,000 in a 
case like this is forbidden by a statute of Ohio ; and several assign- 
ments of error are présentée! on this point. By an act approved Mav 
3, 1904 (97 O. L. 547; section 4238<)— 1, vol. 2 Bâtes' Statutes [6th 
Ed.]), it is provided: 

"In any action brought by an employé, * • * against hls employer, 
* * * to reeover for Personal ln,inries, when it sliall appear that the in- 
jury was caused in whole or in part by the négligent omission of such em- 
ployer to guard or protect his machinery or appliances, * * * in tjje nian- 
uer required by any pénal statute of the state, * * • the fact that such 
emplo.yé contlnued in said employment with knowledge of such omission, shall 
not operate as a défense, and in such action, if the jury find for the plain- 
tlffi, It njay award such damages not exceeding (where death does not re- 
suit) * * * the sum of three thousand dollars, as it may find propor- 
tioned to the pecuniary damages resulting from sald injuries. * • » " 

It is to be observed that the limitation upon amount of recovery as 
fixed by this statute dépends upon whether the employé "continued in 
said employment with knowledge" of his employer's "omission." 
Further, the court charged the jury : 

"That if you find that the plaintiff had knowledge of the existence of the 
set-screw and continued in the employment of the défendant with that knowl- 
edge, the laws of Ohio limit the amount of recovery to such sum as the jury 
may award as pecuniary damages ; * ♦ * and in any event under the 
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laws of Ohio, if the plalntiff knew of the existence of the set-screw and con- 
tinued in the employment, he cannot recover more tlian $3,000." 

This court, speaking through the présent Mr. Justice Lurton, in 
National Fireproofing Co. v. Andrews, supra, 158 Fed. 296, 85 C. C. 
A. 526, touching a refusai ot the court below to instruct the jury 
that it could net return a verdict for more than $3,000 under this stat- 
ute if it found that the plaintifif knew o£ the projecting set-screw, 
said : 

"First. There was not the slightest évidence that the plaintifC had continued 
in service after knowledge that this set-screw dld Project contrary to the 
.statute. Second. The court told the jury that, if they found that Andrews 
lînew there was a projecting set-screw there, he would hâve no right to re- 
cover at ail. This was more than défendant asked for, and of this it can- 
not complain. The verdict of the Jury, under such a charge, concluslvely es- 
tablishes, for the purpose of this assignment of error, that Andrews dld not 
continue In the service of défendant with knowledge that the statute had, 
in this particular, been dlsregarded." 

We do not discover any décision of the Suprême Court of Ohio 
construing this portion of the statute. The cases of Wagon Co. v. 
Gawronski, 14 Ohio Cir. Ct. R. (N. S.) 449, and Lee v. Standard Tool 
Co., Id. 540, which were afifirmed by the Suprême Court without opin- 
ions and are now relied on by the company, do not sustain its con^ 
tention. In the first case the employé remained at his work with 
knowledge that the machine was not. guarded as required by law, 
and the recovery was only $2,000; in the second, the Circuit Court 
said (page 542) : 

"The aniount of recovery in such cases Is indeed linilted to $3,000 for one 
having knowledge of the absence of statutory safeguards." 

For thèse reasons we must hold that the décision of our own court 
in the Andrews Case, supra, where a judgment upOn a verdict of 
$5,000 was aiifirmed, rules this branch of the présent case. 

The motions in efïect to require plaintifif to state and elect vc'hether 
recovery was sought under the statute or under the common law, as 
well as the motions to direct a verdict for the défendant, were with- 
out merit ; and the assignments must be overruled which complain of 
certain hypothèses under which the case was submitted to the jury — 
that is, instructing the jury as to the applicable law according as the 
jury might find certain specified facts to exist or not, because that 
course was seemingly necessary, and in principle not unusual. It is 
not necessary to pass upon the remaining assignments of error. We 
hâve attentively considered ail of them, and hâve found no error. 

The judgment must therefore be afïirmed, with costs. 

207 F.— 20 
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WORTHINGTON v. ELMER. 

(Circuit Court of Appeals, Slxth Circuit. July 22, 1913.) 

No. 2,335. 

1. Tbial (§ 178*) — Motion for Dikection or Verdict — Eeview of Evidence. 

On a defendant's motion to direct a verdict, it is the duty of the court 
to talîe the most favorable view of the plalntifC's évidence and from that 
évidence and the inferences reasonably and justiflably to be drawn there- 
from détermine whether or not under the lavs^ a verdict might be found 
for the plaintiff. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. |§ 401-403 ; Dec. Dlg. 
§ 178.*] 

2. Master and Servant (§ 276*) — Action for Dbath of Servant — Inference 

FEOM Evidence. 

Where a brakeman, who was killed In a collision between cars which 
were belng switched in the yards, was last seen on one of the two moving 
cars, upon vi'hich it was his duty to set the brakes, and the nearest brake 
on the next car was found to be détective, it is a fair inference, In the 
absence of any évidence to the contrary, that he continued in the per- 
formance of his duty and attempted to set the détective brake. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 950- 
952, 954, 959, 970, 976 ; Dec. Dig. § 276.*] 

3. Master and Servant (§ 205*) — Master's Liability fob Injury to Serv- 

ant — ASSUMPTION of RISK. 

Aside froin any statutory requirement, it is the duty of a rallroad Com- 
pany to furnish cars with brakes free from defects discoverable by the ex- 
ercise of ordinary care, and an employé using the same bas a right to rely 
ou thls duty belug performed and does not assume the risk arlsing from 
suqh a discoverable defect. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 547- 
549 ; Dec. Dig. § 205.* 

Assumption of risk incident to employment, see note to Ohesapeake & 
O. R. Go. v. Hennessey, 38 C. C. A. 314.] 

4. Appeal and Error (§ 977*) — Review — Motion for New Trial. 

A showing made on a motion for new trial that the wldow, for the 
death of whose husband the action was brought, had remarrled, and the 
fact was concealed, was addressed to the discrétion of the court, and Its 
décision is not revlewable by an appellate court, especially as the remar- 
riage could not hâve been shown in mitigatlon of damages. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3860- 
3865 ; Dec. Dlg. § 977.*] 

In Error to the District Court of the United States for the Western 
Division of the Northern District of Ohio ; William L,. Day, Judge. 

Action at law by D. Théodore Elmer, administrator of the estate 
of Clarence W. Rice, deceased, against B. A. Worthington, as re- 
ceiver of the Wheelihg & Il,ake Erie Railroad Company. Judgmènt 
for plaintiff, and défendant brings error. Affirmed. 

The railroad Company, through its receiver, prosecutes error to a judgmènt 
entered upon a verdict recovered below by Elmer, as administrator of the 
estate of the décèdent Blce. The action was brought under the Employer's 
Llability Aet for the beneflt of décèdent' s survivlng wldow and child. Rice 
met his death on the nlght of Septeniber 19, 1910, whlle in the employ of the 
Company as a brakeman, called "fleldman," lu the rallroad yard at Toledo. 
He was one of a crew then engaged In maklng up a train by switchlng cars 

•For other cases see same topic & § numbes ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



WOETHINGTON V. ELMBB 307 

over a lead track to and from one or more of its Intersecting tracks, which 
were numbered from 1 to 8. The partlcular opération whleh resulted in 
Rice's deatà involved the "kicking," as it Is called, of two cars over the lead 
track from a point near track No. 2 to track No. 8 ; tlie intervenlng swltclies 
having been lined up for that purpose. It is admitted that Rice's employ- 
ment was upon cars, Includlng the two in question, which were used at the 
time in carrying interstate commerce. 

The grounds of recovery alleged in the pétition were, in substance, that the 
kicking movement of the two cars was made at an excessive speed and so as 
to bring them into contact with other cars standing on the lead track near 
track No. 8 ; that thèse two cars were not "provlded with good and sufficient 
brakes" to control thelr movement; and that the brake on one of the cars 
was defective (that is, the ratchet wheel and dog were loose, and so revolved 
upon the brake stafC as to prevent Rice from settlng the brake). It was fur- 
ther in effect alleged that a custom prevailed in the yards which required the 
fieldman to board one of a eut of cars, such as thèse, whlle in motion, for 
the purpose of preventing them from coming into contact with cars standing 
near the place designed for the moving cars. Issue was joined by answer and 
reply. The answer admitted the allégations of the pétition, except those of 
négligence, and alleged that: "* * * If it is shown that the défendant 
was guilty of any of the négligence eharged against him (the receiver), then 
défendant says that said décèdent at the time of said accident so carelessly 
and negligently performed his dutles in connection with the stopping of said 
cars as to directly contribute to the said accident and his death." 

Rice's death was brought about in this way: When the two cars were 
thrust forward by the engine they were unattended, and as they approaehed 
track No. 3 Rice ran to meet them, passed the flrst one, a box car, and 
boarded the second one, an oil tank car. He was seen working the brake of 
the oil car, but was not seen thereaf ter until his body was discovered between 
the rails of the lead track at No. 7. His lantern was seen on the platform of 
the oil car while he was operating the brake, and the dlsappearance of the 
light of the lantern, together with the sound caused by the impact of this eut 
of cars with cars standing further along on the lead track, led to the dis- 
covery of the body at the point stated. The standing cars were four gondo- 
las ; and they were driven to and along track No. 8 about 100 feet, when they 
were stopped by cars standing on that track. The distances between the 
switches Connecting tracks Nos. 1 to 8 with the lead track are each 100 feet ; 
the distance between the place where Rice boarded the oil car and the place 
of collision was about 400 feet ; and the efCect of the impact was to earry 
ail the cars some 200 feet further. However, the grade ascended as far as 
track No. 6 and descended thence to the place where the cars were stopped, 
though neither the percentage of ascent or descent is given. 

On the morning following the injury, two inspectors of the Company found 
the set screw which fastens the ratchet wheel to the brake staff of the box 
car loose, so that the brake could not be set to stay. This was at the end 
of the box car which adjoined the brake staff end of the oil car. It was also 
found that the knuckle of the lock of the coupler at the opposite end of the 
box car was bent. The remaining necessary facts appear in the opinion. 

C. A. Seiders, of Toledo, Ohio, for plaintiff in error. 
C. A. Thatcher, of Toledo, Ohio (G. B. Keppeï, of Toledo, Ohio, 
of counsel), for défendant in çrror. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The first assignment of error is based upon the déniai of a motion 
made at the close of ail the évidence, without specifying any distinct 
ground, to direct a verdict for the company. 
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1. Any considération of the facts contained in the statement will 
show that the décèdent, the fieldman, was confronted at night, in the 
yard of the company, with the duty of boarding one of two moving 
cars for the purpose of preventing them from colliding with cars 
standing some 400 feet beyond. This duty grew out of a ctistom so 
to operate cars in making up trains. The évidence tends to show 
that the cars were moving at an uniisually rapid rate of speed ; that, 
if the brakes of both cars had been in good condition, two such cars 
moving at a rate of eight to ten miles an hour (and the évidence as a 
whole does not tend to show they were going that fast) could be 
stopped in about five car lengths ; and that the brake of one of the 
cars was in such disrepair that it could not be effectively operated. 
Whatever may be said of the opportunity of décèdent, either before 
or at the time he boarded the oil car, to estimate the speed of the cars 
and the feasibility , of, stopping them (despite their unusual speed) 
within the distance available, his efficiency and good judgment were 
attested: (1) By his success in mounting the oil car; and (2) by the 
proof that the cars could hâve been controlled if the brake of each 
had been in order. There is not the slightest évidence that he had 
any reason to suspect that the brake of either of the cars was out of 
repair. 

However, it is urged that "there is no évidence that Rice was using 
the defective brake." He was seen operating the brake of the oil car 
but was not seen alive thereafter. The defective brake of the box 
car was immediately in front of him when he was setting the brake 
of the oil car, and his lantern stood close to him on the platform. The 
record is silent as to his movenients between the time of setting the 
oil car brake and the collision. It is hard to conceive, in view of the 
distance between the point at which he boarded the car and the loca- 
tion of the standing cars, in connection with the close proximity of the 
brake on the box car, that there was not time for an experienced 
brakeman both to set the oil car brake and try to set the other brake. 
Everything that he was seen to do was in the prompt performance of 
acknowledged duty. Is it to be said, then, that he failed in so im- 
portant a matter as at least to try to use the brake of the box car? 
That was the very next and the last step to be taken in the discharge 
of his duty; and his own safety as well as that of both the moving 
and standing cars depended upon his performance of that duty. 

[1] It is settled in this court that on the defendant's motion to 
direct it was the duty of the court to take the most favorable view of 
the plaintiff's évidence (Erie R. R. v. Weber & Kraft, 207 Fed. 293, 
decided June 3, 1913 ; Tennessee Copper Co. v. Nevada Gaddy, 207 
Fed. 297, decided on the same day), "and from that évidence, and 
the inferences reasonably and justifiably to be drawn therefrom, dé- 
termine whether or not, under the law, a verdict might be found" for 
the plaintifï (Mt. Adams & E. P. Inclined Ry. Co. v. Lowery, 74 Fed. 
at page 477, 20 C. C. A. 596, by the présent Mr. Justice Eurton ; see, 
also, L. & N, R. R. Co. v. Bell, 206 Fed. 395, decided by this court 
June 30, 1913). 

[2] From the facts just pointed out and the most natural and rea- 
sonable inference deducible therefrom, it was entirely justifiable to 
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conclude that Rice continuée! in the performance of his duty respect- 
ing tlie brake on the box car between the time he was seen setting the 
opposite brake and the colhsion. As was said in Maguire v. Fitch- 
burg Railroad, 146 Mass. 379, 15 N. E. 904, respecting the evidential 
•îfïect of finding a deceased employé's body at a place where his duty 
had called him: 

"Tlie jury might well hâve believed that he was on the track in the per- 
formance of his duty and in the exercise ot ail the care to be expected of s 
Iirudent man." 

See, also, Caron v. Boston & Albany Railroad, 164 Mass. 523, 525. 
526, 42 N. E. 112. 

This is in principle like the presumption of performance of duty 
which, in the absence of évidence to the contrary, is indulged in favor 
of one who is injured at a railroad crossing; that is, that he stopped, 
looked, and listened before attempting to cross. Baltimore & Potomac 
R. R. V. Landrigan, 191 U. S. 461, 472, 474, 24 Sup. Ct. 137, 48 L. 
Ed. 262 ; P., C, C. & St. E. Ry. Co. v. Scherer, 205 Fed. 356, decided 
by this court May 6, 1913; Gates v. Beebe, 170 Mich. 107, 112, 135 
N. W. 934. The principle so alluded to is appHcable under other and 
varying circumstances, where there is an absence, as hère, of direct 
testimony on the subject in dispute. Prince v. Lowell Electric Light 
Corp., 201 Mass. 276, 281, 87 N. E. 558; Brown v. Coal Co., 143 
lowa, 662, 673, 120 N. W. 732, 28 h. R. A. (N. S.) 1260; Gilbert 
V. Ann Arbor R. Co., 161 Mich. 73, 79, 125 N. W. 745. It follows 
that the motion to direct was rightly overruled. 

[3] 2. Although the défense of assumption of risk is not set up 
in the answer, it appears to bave been considered in the trial court, 
and it bas been strenuously pressed upon our attention. We infer 
that counsel was permitted to présent this défense at the trial, under 
two requests which were refused and upon which error is assigned. 
In one of thèse requests the court was asked to instruct the jury that 
a verdict could not be rendered on account of a defective brake, be- 
cause there was "no évidence that Rice was using the defective brake" ; 
and in the other that the verdict must be for the défendant "if the 
évidence shows that it was customary to kick cars at that place at a 
speed as great or greater than was used at the time of this accident." 
Thus it was sought to bave the cars treated as having been in ail re- 
spects in good repair and as running at a speed not unusual ; and so 
it was claimed that, under the custom of the yard, Rice assumed the 
risk attending the movement and stoppage of thèse particular cars. 
The gênerai charge upon this subject was as favorable to the company 
as its receiver could reasonably ask ; and the verdict of the jury for- 
bids any claim, indeed none is made, that Rice had any knowledge, 
either actual or constructive, of the defective brake. The duty to 
furnish suitable appliances, like brakes, is the duty of the master 
(Texas & Pacific Railway v. Archibald, 170 U. S. 665, 669, 670, 18 
Sup. Ct. 777, 42 E. Ed. 1188; Kreigh v. Westinghouse Co., 214 U. S. 
249, 255, 257, 29 Sup. Ct. 619, 53 L. Ed. 984) ; and since no effort 
was made by défendant to show that it had used any diligence in the 
matter of keeping this brake in order, and since, indeed, défendant 
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seems nowhere to hâve claimed or presented the theory that tliere wa& 
insufficient proof of its négligence as to this defect it was not im- 
proper for the jury to conclude that the condition of the brake was 
due to some act or omission of one or more of the agents or employés 
of the carrier, for which the Employer's Liability Act distinctly ren- 
ders the carrier liable. Act April 22, 1908, c. 149, 35 Stat. h. pt. 1„ 
p. 65 (U. S. Comp. St.- Supp. 1911, p. 1322); Southern Railway Co. v. 
Gadd, 207 Fed. 277, decided by this court May 6, 1913 ; Central R.. 
Co. of New Jersey v. Young, 200 Fed. 359, 366, 118 C. C. A. 465 (C 
C. A. 3d Cir.). Rice was therefore entitled to assume that the brake 
on each car was in good condition (Kreigh v. Westinghouse Co., su- 
pra, 214 U. S. at pages 255, 256, 29 Sup. Ct.^619, 53 L. Ed. 984; 
Texas & Pacific Railway v. Archibald, supra, 170 U. S. at page 673, 
18 Sup. Ct. 777, 42 L. Ed. 1188; Yazoo & M. V. R. Co. v. Long, 201 
Fed. 881, 884 [C. C. A. 6th Cir.] ; Alaska Pacific S. S. Co. v. Egan, 
202 Fed. 867, 869 [C. C. A. 9th Cir.]); and, considering only familiar 
principles of the common law (apart from the mooted question as to 
what extent the doctrine of assumed risk is annulled by the Employ- 
er's Liability Act), the danger attendant upon Rice's efiforts to con- 
trol and stop the cars was not one of the risks he assumed under his 
employment. As the présent Chief Justice White said in Texas & 
Pacific Railway v. Archibald, supra, 170 U. S. at pages 671, 672, 18 
Sup. Ct. 779, 42 L. Ed. 1188, respecting a rule of gênerai application 
and not, we think, dépendent upon any statutory requirement: 

"The elementary rule is that It Is the duty of the employer to furnish ap- 
plianees free from defects discoverable by the exercise of ordinary care, and 
that the employé has a right to rely upon this duty beins; performed, and 
that, whilst in entering the employment he assumes the ordinary risks inci- 
dent to the business, he does not assume the risk arising from the neglect of 
the employer to perform the positive duty ovving to the employé with respect 
to appliances furnished." 

See, also, Sterling Paper Co. v. Hamel, 207 Fed. 300, and décisions 
there cited, decided by this court June 30, 1913. 

There is to be added the unusual force employed in kicking the cars 
and so causing excessive speed in their movement. The efifect of 
such initial force and speed was disclosed by the proved results of the 
impact of the collision with standing cars, pointed out in the state- 
ment; and this is not in any wise affected by the défense of contrib- 
utory négligence, for, aside from the négative eiïect of the verdict as 
respects such négligence, no assignment wae made to the court's charge 
in that behalf. We cannot but conclude, from this and the other mat- 
ters stated, that the jury was warranted in finding, as its verdict im- 
ports, both that the company was négligent and that there was causal 
relation between its négligence and Rice's death. 

[4] 3. The last assignment concerns a discovery made after trial 
that, between the commencement of the suit and the trial, Rice's 
widow was married. However, this fact was subsequently called to 
the attention of the trial judge and also considered on an affidavit 
upon the motion for new trial ; and we think that the question of con- 
cealment of marriage addressed itself to the discrétion of the court 
below and so is not reviewable hère. Big Brushy Coal & Coke Co, 
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V. Williams, 176 Fed. 529, at page 533, 99 C. C A. 102, and cases 
cited (C. C. A. 6th Cir.). The controlling feature of such a question 
is that the marriage would not hâve been admissible in mitigation of 
damages. Davis v. Guarnieri, 45 Ohio St. 470, 15 N. E. 350, 4 Am. 
St. Rep. 548; Georgia Railroad & Banking Co. v. Garr, 57 Ga. 277, 
280, 24 Am. Rep. 492; Consolidated Stone Co. v. Morgan, Adm'r, 
160 Ind. 241, 247, 66 N. E. 696; Philpott v. Pennsylvania Ry. Co., 
175 Pa. 570, 573, 34 AtL 856 

It may be noted that while the cause of action arose after the 
amendment of April 5, 1910, adding section 9 to the Employer's Lia- 
bility Act (Act April 5, 1910, c 143, 36 Stat. L. 291 [U. S. Comp. St. 
Supp. 1911, p. 1325]), and while the court told the jury that the mat- 
ter of distribution of any recovery belonged to the county probate 
court, which was contrary to the rule laid down in Gulf, Colorado, 
etc., Ry. V. McGinnis, 228 U S. 173, 33 Sup. Ct. 426, 57 L. Ed. 785, 
yet no allusion to the effect of the amendment or to that décision ap- 
pears to hâve been made below, and of course no assignment of error 
in respect of either is presented hère. 

The assignments must be overruled, and the judgment of the courl; 
below afSrmed, with costs. 



ILLINOIS CENT. R. CO. et al. v. PORTER. 

(Circuit Court of Appeals, Sixtli Circuit. June 30, 1913.) 

No. 2,337. 

1. Death (§ 52*) — Employeb's Liability Act — Death — Déclaration. 

Under Act April 5, 1910, c. 143, § 2, 36 Stat. 291 (U. S. Comp. St. Supp. 
1911, p. 1325), amending Employer's Liability Act April 22, 1908, e. 149, 
35 Stat. 65, by adding section 9, providiug that a rlght of action given 
an injured employé should survive to his Personal représentative for the 
beneflt of the sanie relatives for whose pecuniary loss recovery is pro- 
vlded by section 2, a déclaration under such act for thé alleged wrong- 
ful death of an employé, for the beneflt of his parents or next of kin, 
should allège that they suffered pecuniary loss by reason of his death. 

[Ed. Note.^For other cases, see Death, Cent. Dig. § 69; Dec. Dig. is 
52.*] 

2. Appeal and Ekbor (§ 193*) — Review — Questions Nôt Raisbd at Trial— 

Employer's Liability Act — Déclaration — Allégation of Pecuniary 
Loss. 

Where, in an action for death bt an employé, under Employer's Lia- 
bility Act April 22, 1908, c. 149, 35 Stat. 65,' as amended by Act April 
5, 1910, c. 143, § 2, 36 Stat. 291 (U. S. Comp. St. Supp. 1911, p. 1325), by 
adding section 9, for the beneflt of his parents or next of l^in, the déc- 
laration failed to contain an averment of pecuniary loss, but no objec- 
tion was taken on that ground by demutrer or at the trial, and no mo- 
tion was made in arrest of judgment for that reason, and the évidence 
in fact showed pecuniary loss to decedent's father, the defect was not 
fatal. 

[Ed. Note. — For othèr cases, seé Appeal and Error, Cent. Dig. §§ 1226- 
1238, 1240; Dec. Dig. § 193.*] 

•For other cases see same topic £ i numbee in Dec. & Am. Digs. 1907 to date, & Rep'r ludésfc» 
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3. Master and Sebvast,(| 2SS*)r^DEATH OF Servant — Fellow Servants — 
• Négligence-— Assume D Eisk. 

Décèdent, with fellow truckmen, was engagea In loading Interstate 
frelght from a warehouse Into one of defcndaut's cars. As décèdent was 
about to enter the car witli hls truck, he encountcred a truck inside tlie 
car about to couie out, and in order to avoid collision svvung his truck to 
one side off tlie apron extending from tlie warehouse platforni to tlio 
; car, and stood in tlie warehouse, hehind the doorway ot the car, prac- 
tically against its side. While in thls position a fellow trucknian, wheel- 
ing a lieavy hogsliead coming at full speed, pushed him against the side 
of the car, causing Injuries from whicli décèdent subsequently died. 
Hcld, that évidence that the work was being doue at the tinie and in 
the usual and ordinary way, was not proof that the négligent conduct 
of decedent's fellow truckman was tlie usual and ordinary method of 
doing the business, and hence décèdent did not assume the risk thereof 
as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1068-1088; Dec. Dig. §'2SS.* 

Assumption of risk incident to employinent, see note to Chesapeako & 
O. R. Co. V. Hennessey, a8 O. C. A. 314.] 

4. Commerce (§. 27*) — Railhoads — Employer's Liability Act. 

A trucknian, eniployed by a railroad conipany to wheel Interstate 
freight from a warehouse into a car, to be transported In Interstate 
coiiunerce, injured by being crnshed against the side of the car by tho 
négligence of another trucknian, held engaged in Interstate commerce, 
within Employer's Liability Act April 22, 1908, c. 140, 35 Stat. 65 (U. S. 
Comp. St. Supj). 1911, p. ]"22), imppsing liability on Interstate raiiroads 
for injuries to eniployfe so ongaged, etc. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
§ 27.*] 

5. Négligence (§ 101*) — Contkibutoey Négligence — Réduction op Dam- 

ages. 

In an action for death of an employé, engaged in interstate coninierce, 
under Employer's Liability Act April 22, 1908, c. 140, 35 Stat. 65 (L^. S. 
Comp. St. Supp. 1911, p. 1322), the com-t properly charged that only such 
«intributory négligence of décèdent could lie considered by the jury in ré- 
duction of the damages as proximately contributed to the injury, since 
under the act the négligence of the employé, in order to reduce the recov- 
ery, must be "causal." 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 85, 163, 164; 
Dec. Dig. § 101 ;* Master and Servant, Cent. Dig. §§ 665, 672.] 

6. Master and Servant (§ 291*) — Instructions — Bubden of Proof. 

Where, in an action for death of an employé from alleged injuries sus- 
tained through the négligence of a fellow servant, there was évidence 
that he had also sustained an injury the day before, but the court ex- 
plicitly charged that there could be no recovery for any injury occurring 
on the previous day, and that he could not recover unless the prépondér- 
ance of the évidence supported an allégation that he was injured through 
the négligence of a fellow truckman on the day in question, it was not 
error to refuse to charge that, if the évidence left the case in doubt 
as to which accident caused decedent's death, no recovery could be had; 
nor was the giving of an instruction placing on défendants the burden 
of proving the causal relation of the accident of the preceding day and 
decedent's death misleading. 

[Ed. Note.— Foi other cases, see Master and Servant, Cent. Dig. §| 
1133, 1134, 1136-1146; Dec. Dig. § 291.*] 

*For other cases see same topic & § nttmbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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7. WiTKEssES (§ 238*) — Kefeesiiing Recollection — Déclarations of Décè- 
dent. 

Wliere, In an action for death, a physician. who had taken decedent's 
stateinent relatlng to the accident, and wlio was perniitted to read wliat 
lie liad written at the time of tlie interview, inclviding decedent's state- 
ment that the cause of the injury was the "triick fell on me," the court 
properly excUided testimony of further conversations hetween the physi- 
cian and deceased as to the manner of the injury, where the pliysician 
liad no recollection, independent of the wrltins, of the exact words that 
deceased said about the accident, and was ahle only to rely on his cus- 
toni of writing down ail that was said, and of the absence from the writ- 
ten statement of any mention of another injury. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 887, 893, 895, 
896; Dec. Dig. § 258.*] 

In Error to the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

Action by James W. Porter, as administrator of the estate of Griff 
Barton, deceased, against the Ilhnois Central Railroad Company and 
the Yazoo & Mississippi Valley Railroad Company. Judgment for 
plaintiff, and défendants bring error. Affirmed. 

Fitzhugh & ïîiggs, of Memphis, Tenn. (Chas. N. Burch, of Mem- 
phis, Tenn., of counsel), for plaintiffs in error. 

Anderson & Crabtree, of Memphis, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This suit was brought to recover 
damages for négligent injuries resulting in the death of décèdent, 
Grifï Barton, while engaged as a trucker in loading freight into a 
car for transportation in Interstate commerce. The négligence alleged 
is that of a fellow servant of deceased, also a trucker, engaged in 
loading the same car, and consisted in carelessly running a heavily 
loaded truck against décèdent and crushing him against the side of 
the car. The déclaration was demurred to as showing on its face 
that decedent's injuries were due to the négligence of his fellow 
servant. The demurrer was overruled, and pleas of not guilty and 
contributory négligence were filed. There was trial to a jury, and 
verdict and judgment for plaintiff. 

[1] 1. There was no error in overruling the demurrer. The déc- 
laration stated a case under the Emplover's Liabilitv Act (Act April 
22, 1908, c. 149, 35 Stat. 65 [U. S. Comp. St. Supp' 1911, p. 1322]), 
unless in failing to allège pecuniary injury to the next of kin. Un- 
der that act the négligence of decedent's fellow servant was the nég- 
ligence of défendant. The déclaration alleged, that deceased left a 
father, two sisters, and a brother, ail of whom were named. The 
natnral inference would be that suit was brought for their benefit. 
'Ihe cause of action arose since the 1910 amendment (adding section 
9) to the Emplover's Liability Act (Act April 5, 1910, c. 143, § 2, 36 
Siat. 291 |U. S. Comp. St. Supp. 1911, p. 1325]), by which amend- 
;r;cnt.the right of action given the injured employé was made to sur- 

-i';ii- uclicr cases see same topic & § numbkk in Dec. & Am, Digs. 1807 to date, "& Rép'r Indexes 
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vive to his personal représentative for the benefit of the same rela- 
tives for whose pecuniary loss recovery is provided by section 2 of 
the act. It is true that préviens to that amendment recovery was 
limited to compensating such relatives as are shown to hâve sus- 
tained pecuniary loss by the death (Mich. Central R. Co. v. Vreeland, 
227 U. S. 59, 33 Sup. Ct. 192, 57 L. Ed. 417; American R. Co. v. 
Didricksen, 227 U. S. 145, 33 Sup. Ct. 224, 57 L. Ed. 456), and that 
the apportionment of damages should be made by the jury (Gulf, 
Colorado, etc., R. Co. v. McGinnis, 228 U. S. 173, 33 Sup. Ct. 426, 
57 L-. Ed. 785); and we hâve held in such case that where parents 
or next of kin are beneficiaries it is necessary that the déclaration 
contain an averment of pecuniary loss (Garrett v. Louisville & Nash- 
ville R. Co., 197 Fed. 715, 722, 117 C. C. A. 109). Yet, whatever 
may be the effect of the amendment of 1910 (a question we are not 
called upon to consider, in view of the theory on which the case was 
tried below and the fact that no error is assigned upon the instruc- 
tions as to the measure of damages), and assuming, for the purposes 
only of this opinion, that the rules above stated would apply to the 
surviving right of action of deceased, we think the defect urged was 
not fatal. 

[2] The objection that pecuniary injury to one or more of the 
relatives named was not alleged was not raised either by demurrer 
or upon the trial. Had the objection been so raised, the déclaration 
would hâve been readily amendable. No motion in arrest of judg- 
ment was made ; but, had it been made, the motion would not hâve 
been good. The point under considération appears to hâve first 
occurred to counsel after the décision of the Suprême Court in the 
McGinnis Case. As a matter of fact, the testimony tended to show 
pecuniary injury to decedent's father. While the measure of dam- 
ages was not confined to such pecuniary injury, no error is assigned 
in this respect. The suit was brought by the only party plaintiff who 
could recover for the death of deceased, and the recovery barred fur- 
ther action for the same cause. We find nothing to the contrary of 
this conclusion in the Tennessee cases cited,'^ or in the décision of 
this court in Atlanta, etc., Ry. Co. v. Hooper, 92 Fed. 820, 35 C. C. 
A. 24. We hâve not hère a case of total failure to state the existence 
of statutory beneficiaries. 

[3] 2. In loading the car in question the trucks were run over an- 
iron apron extending from the floor of the freight warehouse to and 
upon the floor of the car, thus covering whatever distance and in- 
equality might exist between the floors of the car and warehouse. A 
turn had to be made by the trucker just before crossing the apron. 
Several truckers were employed at the time in loading the car. The 
testimony tended to show that, as deceased was about to enter the 
car with his truck, he encountered a trucker inside the car about to 
come out, as we assume from the testimony; that, in order to avoid 

1 Railway Co. v. Lilly, 90 Tenn. 56.3, 18 S. W. 243 ; Kailroad Co. v. Pitt, 91 
Tenn. 86, 90. 18 S. W. 118 ; Love v. Southern Eallway Co., 108 Tenn. 104, 108,. 
65 S. W. 475, 55 L. K. A. 471; Eallroad Co. v. Maxwell, 113 Tenn. 464, 473,. 
82 S. W. 1137. 
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collision with the trucker in the car, décèdent swung his truck to one 
side, got ofï the apron, and stood in the warehouse, beyond the door- 
way of the car, and practically against its side ; that while décèdent 
was in this position a fellow truckman, wheeling a heavy hogshead 
and coming at fuU speed, pushed his truck against décèdent, criishing 
him against the side of the car. The évidence was sufficient to svip- 
port a conclusion that the fellow truckman negligently coUided with 
décèdent. Upon cross-examination, an eyewitness to the collision 
gave an affirmative answer to the question : 

"And what was golng on at this time was just the usual and ordinary way 
that the business was opéra ted there?" 

Also this testimony was given on cross-examination: 

"Q. When they are trucking there, carrying freight, several of them, Into 
the cars, why, they are in the habit of taking tliese trucks into it, when oth- 
ers are in the way of the car, just llke they were doing this time? I say 
they were going baek and forth over this apron ail the time? A. Yes, sir. 
■Q. This was just exactly like it was under ordinary circumstances, usual and 
ordinary way of doing it? A. Yes, sir." 

The déniai of a motion for directed verdict is assigned as error, on 
the ground that the risk which resulted in decedent's injuries was 
the usual and ordinary risk incident to the method of employment, 
and that the assumption of such risk is not abrogated by the fédéral 
Employer's Liability Act. There was no error in refusing a per- 
emptory instruction. In Southern Ry. Co. v. Gadd, 207 Fed. 277 
(decided May 6, 1913), we held that even at common law the em- 
ployé did not assume the risk.of the employer's négligence from an 
unusual and unexpected method of opération ; that is to say, not in- 
cidental to the ordinary method. Evidence that the work was being 
donc at the time in question "in the usual and ordinary way" was not 
évidence that négligent conduct such as charged in this case was the 
usual and ordinary method of doing the business. The natural in- 
ference would be that such négligence of a fellow trucker was outside 
the usual and expected. The risk of such négligence was not, in our 
■opinion, assumed by décèdent, and this without référence to any con- 
struction of the Employer's Liability Act. The defendant's requests 
based upon the theory of such assumption of risk were, we think, 
properly refused, as not supported by a proper construction of the 
testimony in that respect. 

[4] 3. It was not error to refuse to instruct the jury that deceased 
was not at the time of his injury engaged in Interstate commerce. 
The récent décisions of the Suprême Court in Pedersen v. Delaware, 
Lackawanna & Western R. Co., 229 U. S. 146, 33 Sup. Ct. 648, 57 
L. Ed. 1125, and St. Louis, San Francisco & Texas R. Co. v. Seale, 
229 U. S. 156, 33 Sup. Ct. 651, 57 L. Ed. 1129, are décisive of this 
question. In the Pedersen Case the plaintifî was an iron worker 
employed by the railway company in the altération and repair of 
bridges and tracks. While walking across a bridge, on his way 
to another bridge to be repaired, and carrying bolts and rivets to 
be used for such repair, he was run down and injured by an intrastate 
passenger train through the négligence of its engineer. Both bridges 
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were used in both intrastate and Interstate commerce. It was held 
that there was évidence to sustain a findins^ that the railroad was 
négligent, and that the plaintiff was employed by it in interstate com- 
merce. In the Seale Case a j'ard clerk, whose duties were to exam- 
ine incoming- and outgoing trains, to make a record of the numbers 
and initiais on the cars, to inspect and make a record of the seals 
on the car doors and check the cars with the conductor's list, and 
to put cards or labels on the cars to guide the switching crews in 
breaking up incoming trains and making up outgoing trains, bis du- 
ties relating to both intrastate and interstate traffic, was held to be 
engaged in interstate commerce while on his way to the performance 
of his duties through the yards to one of the tracks therein to meet 
an incoming train from another state. 

In the instant case the deceased was actually loading interstate 
freight into a car for interstate transportation. Under the holding 
in the Pedersen Case, it would be im.material whether the fellow 
trucker whose négligence caused the death was or was not engaged 
in interstate commerce. 

[5] 4. The charge to the jury is criticised as limiting the réduc- 
tion o'f damages attributable to the négligence of the deceased to 
such négligence as proximately contributed to the injury. It is said 
that under the practice in Tennessee in cases where the contributory 
négligence does not defeat recovery, but merely reduccs damages, 
any négligence of the person injured which even remotely contributes 
to the injury is to be taken into account. We need not stop to con- 
sider the scope of the Tennessee décisions invoked. They are not 
binding upon our construction of this fédéral statute. It is the es- 
tablished rule in the fédéral courts that contributory négligence, to 
defeat recovery, must directly and proximately contribute to the in- 
jury. We content ourselves with calling attention to the décisions of 
this court in Coney Island v. Dennan, 149 Fed. 687, 693, 79 C. C. 
A. 375, and Toledo, St. Louis & Western R. Co. v. Kountz, 168 Fed. 
832, 840, 94 C. C. A. 244. We see no logical reason for a différent 
view under the Employer's Liability Act. Under that act the nég- 
ligence of the employé must, in order to reduce recovery, be "causal." 
The purpose of the rule of damages provided is, as said by Mr. Jus- 
tice Van Devanter, in the récent case of Norfolk & Western Ry. Co. 
V. Earnest, 229 U. S. 114, 33 Sup. Ct. 654, 57 h. Ed. 1096: 

"To abrogate the comnion-law nile completely exonéra ting the carrier from 
liability in such a case, and substitute a new rule conflning the exonération 
to a proportionate part of the damage eorrcsponding to the amount of nég- 
ligence attributable to the employé." 

In the Earnest Case it was pointed ont that a comparison of the 
employé's négligence should be made, not with that of the défendant, 
but with ''the entire négligence attributable to both." In the instant 
case we pass by that question' as not specifically presented. 

[6] 5. The accident for which recovery was had occurred on May 
24th. There was évidence that on the previous day deceased was 
injured by the falling upon him of his own loadcd truck. It is now 
urged that recovery should not hâve been permitted, because the 
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proof did not sufficiently show to which accident the death vvas at- 
tributable. Complaint is also made of the refusai to give a requested 
instruction that, if the évidence left the case in doubt as to which 
accident was the cause of death, no recovery could be had, as well as 
of the giving of an instruction said to hâve put upon défendants the 
burden of proof as to the causal relation of the accident of the 23d; 
the instruction being, in eiïect, that if the jury believed "from the 
greater weight of this testimony" that the death was caused by the 
accident of the 23d the plaintifï could not recover, because he had 
not sued for négligence occurring on the 23d. The charge is also 
said to hâve held défendants responsible for the entire damage, pro- 
vided the accident of the 24th proximately contributed to the death, 
We think thèse criticisms without merit. There was ample évidence 
to sus^in a finding that the accident of the 24th caused the death. 
The jury was sufficiently instructed that recovery could be had only 
on account of the injury of that day. After exceptions had been 
taken to the charge, the jury was instructed that there could be no 
recovery for an injury occurring on the 23d, and that the only ground 
of négligence alleged is that of the fellow truckman in catching and 
crushing décèdent against the car and platform, and that there could 
be no recovery in the case unless the prépondérance of évidence sup- 
ported that allégation. We think the jury could not well hâve been 
misled by anything which had previously been said regarding the 
burden of proof as to the injury of the 23d. 

[7] On May 25th deceased gave the company's physician a state- 
ment relating to the accident, which was taken down in writing. 
Complaint is made of the exclusion of certain ofïered testimony on 
the part of the physician, especially to the effect that deceased did 
not mention the accident of the 24th. The witness was allowed to 
read what he had written at the time of the interview with deceased 
on the 25th, including the statement that the cause of the injury 
stated was the "truck fell on me." The court properly excluded tes- 
timony of further conversations between the physician and deceased 
as to the manner of the injury, for it appeared that the witness had 
no recollection (independent of the paper) of the "exact words that 
he [deceased] said about the accident," and apparently was able to 
rely only on his custom of writing down ail that was said, and on 
the absence from the written statement of mention of any other in- 
jury. 

We hâve examined ail the errors presented. We fînd no réversible 
error in the record, and the judgment of the District Court is af- 
firmed, with costs. 
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YOUNG V. ALLEN et al. 
(Circuit Court of Appeals, Sixth Circuit. June 30, 1913.) 

No. 2,472. 

1. FBAtTDUlEXT CONVEYANCES (§ 95*) — EeaL PBOPERTY — EQUITABLE InTEEEST 

— Attack by HuaBAND's Cbeditobs. 

Wliere title to land purcliased witli the funds of a wife is talsen in 
tlie name of tlie liusband, tlie e<iult!ible iiiterest or estate of tlie wife 
under ttie Kentucky law is not open to attack by tlie husband's cred- 
itors, who bave not been misled or defrauded by any voluntary act of 
tiers, and who liave failed to assert tlieir claiin before the completiou of 
lier légal title by conveyance froni the liusband to lier. 

[Ed. Note. — For other cases, see Fraudulent Couveyances, Cent. Dig. §§ 
243-288; Dec. Dig. § 95.*] 

2. Bankbuptcy (§ 181*) — Prauduioent Conveyance — Vacation — Conveyance 

TO Wife — Resulting ïeust. 

Ky. St. § 2353, provides that, wlien a deed shall be iriade to one per- 
son and the considération shall be paid by another, no trust shall resuit 
in favor of the latter, except where the grantee takes a deed in his own 
name without the consent of the person paying the considération, or 
where the grantee, in violation of sonie trust, shall hâve purchased the 
lands deeded wlth the effects of another person. Held, that where the 
wives of bànkrupts furnished the funds with which real éstate was pur- 
chased in August, 1005, and both the wives testifled that they never saw 
the deed which conveyed the land to the bànkrupts, and until shortly 
before the exécution of a conveyance of the land by the bànkrupts to 
thern on Mardi 18, 1011, they did not know that the conveyance had 
been made to the bànkrupts, instead of to tliemseives, and it was also 
shown that when the original deed was uiade the bànkrupts promlsed 
immediately to reconvey the land to tlieir wives, sueh recoiiveyance, 
though made within a month before bankruptcy intervened, was not 
fraudulent, nor subject to vacation by the bànkrupts' trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 271, 
273, 274 ; Dec. Dig. § 181.*] 

3. HtisBAND and Wii'E (§ 25*) — Knowledge of Husband— Adverse Intebest 

• — Imputation to Wife. 

Where the bànkrupts Improperly took title in their own name to cer- 
tain land purchased with the funds of their wives, without the wives" 
knowledge or consent, the bànkrupts' interest to conceal the facts pre- 
vented tlieir knowledge from beipg imputed to their wives. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. §§ 148- 
151, 153, 154, 525; Dec. Dig. § 25.*] 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

Action by S. M. Young, as trustée in banl<ruptcy of the estâtes of 
Joseph T. Allen and Daniel C. Lewis, individually and as partners un- 
der the firm name of Allen & Lewis, against Ethel M. Allen and 
Eunice H. Lewis. Judgment for défendants, and plaintifï appeals. Af- 
firmed. 

This was a plenary suit to set aside a conveyance (bearing date March 18, 
1911, and properly recorded) from the bànkrupts to the défendants, the wivea 
of the bànkrupts, of au undivided one-half interest in certain lands, and to 
recover the rents and profits accrued, on the grounds that the deed was with- 
out considération and glven and recelved in consummation of a fraudulent 
scheme to hinder, delay, and defraud the credltors of the bànkrupts. April 
16, 1911, .Toseph T. Allen and Daniel C. Lewis, individually and as partners 

•For other cases see same toplc & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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composing the flrm of Allen & Lewis, were adjudlcated voluntary bankrupts. 
On May 8th complainant was appolnted and qualified as trustée of both tlie 
indlvidual and partnershlp estâtes. It was agreed that the estâtes are In- 
sufficlènt to pay in full elther the individual or firm creditors. No jurisdic- 
tional question is ralsed, as plainly It eould not be, bécause the bankruptey 
proceeding was commenced after the amendment in 1910 of section 23 of the 
Bankruptey Act (Act July 1, 1898, c. 541, 30 Stat. 552 [U. S. Comp. St. 1901, 
p. 3431], as amended by Act June 25, 1910, c. 412, § 7, 36 Stat. 840 [U. S. 
Comp. St. Supp. 1911, p. 1499]). 1 Loveland on Bankr. (4th Ed.) 57 ; 2 Loveland 
on Bankr. (4th Ed.) § 536. 

The land in dispute is oomprised within 1,250 acres situated in Cumberland 
county, Ky., which belonged to the father of the défendants, Dr. W. I. Huteh- 
ens, who died intestate October 23, 1902. His widow and four childreu sur- 
vive him. The dower interest of the former was set apart to her in lands 
other than the 1,250 acres mentioned, and the four ehildren inherited that 
tract as tenants in common. âugust 15, 1905, two of the hoirs — Mattie J. 
Carter (formerly Hutchens) and her husband, and W. L. Hutehens and wife — ■ 
conveyed the undivided interest now in dispute to the bankrupts, and the 
deed was properly recorded November 3, 1905. Issue was joined by answer 
and replication. The défense in substance was that the deed last meutioned 
was glven in pursuance of a purchase made by the défendants, Ethel M. Alleu 
(formerly Hutchens) and Eunice H. Lewis (formerly Hutchens), of the un- 
divided one-fourth interest of thelr sister and brother respectively in the 
1,250-acre tract, but that through mistake of the draftsman of the deed, if 
not through fraud, the names of the husbands of the défendants were written 
in the deed as grantees; that the considération paid to the grantors was money 
belonging to the défendants; that, although the défendants were not présent 
at the time of the exécution and dellvery of the deed, this mistake was then 
observed by those présent, and the husbands promlsed that it sliould be rec- 
tifled ; but that the défendants did not discover the error until shortly before 
the deed in dispute was executed and delivered to them by their husbands, 
the bankrupts. The decree below was in favor of the défendants, and the 
trustée appealed. 

Duffin, Sapinsky & Duffin, of Louisville, Ky., and J. O. Ewing, of 
Burkesvilie, Ky., for appellant. 

Gartner & Vaughan, of Louisville, Ky., and Porter & Sandidge, of 
Glasgow, Ky., for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The controversy in the main dépends upon the true nature of the 
transaction which culminated in the deed of August 15, 1905. As 
pointed out in the statement, that deed embraced an undivided one- 
half interest corresponding to the interest then owned in common 
by the défendants in the 1,250-acre tract, which the four ehildren had 
inherited from their father. If the considération for that conveyance 
was in truth paid with money belonging to the défendants, and with 
an understanding that the légal title should be placed in them, it is 
clear that the équitable estate in the property so conveyed has been 
in the défendants ever since the delivery of the deed. By statute of 
Kentucky it is provided: 

"When a deed shall be made to one person, and the considération shall be 
paid by another, no use or trust shall resuit in favor of the latter, but this 
shall not extend to any case in which the grantee shall hâve taken a deed in 
his own name without the consent of the person paying the considération, or 
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where the grantee, in violation of some trust, shall liare puretiased tlie lands 
deeded witli tlie effects of another person." Section 2353, Carroll's Stat. (Ed. 
1909) p. 1018. 

[1] It is settled in Kentucky that such an équitable interest or 
estate in a wife is not open to attack by a créditer of her husband, 
where such creditor "has not been misled^or defrauded by any vol- 
untary act of hers, and who fails to assert bis ciaim before the com- 
pletion of her légal title." Campbell v. Campbell's Trustée, 79 Ky. 
395, 399, 400; Sparks v. Colson, 109 Ky. 711, 716, 60 S. W. 540: 
Graham V. King, 96 Ky. 339, 346, 24 S. W. 430; Harlan v. Eilke, 100 
Ky. 642, 644, 38 S. W. 1094. 

[2] The considération for the conveyance now sought to be set 
aside, and mentioned in the statement, was stated therein: 

"The sald E. M. Allen and Eunice H. Lewis furui.shed thelr liiisbands with 
monej' wltli wlilch they pald for said interest in said laud, with the expi-ess 
understanding that said one-half interest in said land was to be deeded to 
said E. M. Allen and Eunice H. Lewis ; and whereas, by an oversiglit and 
mistake said deed of conveyance was made to said J. F. Allen and D. C. Lewis, 
when in fact and in truth it should hâve been made to said E. M. Allen and 
Euuiee H. Lewis." 

Upon a careful examination of the évidence the court below 
summed up its opinion thus : 

"In short, in respect to that défense we find (somewlmt in the lansuage of 
section 2358 of the Kentucky Statutes) that the bankrupts, the grantees in 
the deed dated August 15, 1905, took that deed in their own uanies without 
the lînowledge or consent of their wives, whose money paid the eutire consid- 
ération therefor ; tliat, though fiie grantees lu the deed e.x.pressly prouiised 
to do otherwise, they held the deed and the title it couveyed untll about the 
ISth day of Mardi, 1911; that the defeudarjts were ignorant of the faet that 
tlie deed was made to their husbands, and not to theiiiselves, uutil about that 
date; and tliat, when infornied of it, they deiiianded the deed, which was 
made accordingly to them. The deed thus obtaiued is attacked in tliis suit, 
and we think the attack must fall." 

Unless this finding is not sustainable under the évidence, it is clear 
that the récital before c^uoted from the conveyance now in dispute is 
a complète answer to the complainant's case. The incjuiries touching 
the facts so found may be stated thus : (a) Was the considération 
given for the land conveyed by the deed of August 15, 1905, paid 
with moneys belonging to the défendants? (b) Were thèse moneys 
furnished with an understanding that the deed should be taken in the 
names of the défendants as grantees? (c) Was the deed taken in the 
nauies of the husbands without the consent of their wives? 

After ail that can fairly be said in criticism of the évidence, the 
testimony of Mrs. Allen, Mrs. Tewis, and also of their mother, Mrs. 
Hutchens, furnishes, without substantial contradiction, an affirmative 
answer to each one of thèse questions : 

1. Mrs. Hutchens is the administratrix of the estate of the deceased 
husband and f ather, Dr. Hutchens ; and she, as well as her défendant 
daugliters, was cognizant of the fact that her daughters received more 
in cash from the, estate than was required to pay for the undivided 
interests in the land in dispute. They ail t'estify that the money used 
to pay for such interests belonged to the daughters; and if this was 
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not true, the testimony might hâve been contradicted by an intelligent 
person who was présent when the transaction was closed, and who 
now appears in the interest of complainant. 

2. The grantors were not living at the place where the défendants 
and their mother resided ; indeed, the grantor brother, with his wif e, 
lived in South Dakota. The défendants were not présent when the 
considération was paid and the deed delivered; such payment and 
delivery having occurred at Burkesville, where the sister grantor and 
her husband resided. Both défendants testified in substance that it: 
was agreed in advance that they would purchase the undivided inter- 
ests of their brother and sister, and that the conveyance should be- 
made to them, Mrs. Allen and Mrs. Lewis. Mrs. Hutchens, the ad- 
ministratrix, and the husbands of the défendants, were présent when 
the deed was delivered, and it './as then discovered that the deed had 
been executed in favor of the husbands of défendants. In answer to 
a question as to whether the husbands were présent, Mrs. Hutchens 
testified that they were, and then proceeded : 

"I told them that Eunice [Mrs. Lewis] said her money was not to be paid 
out unless the deed was to her and Ettie [Mrs. Allen], and they ail agreed, 
Joe and Daniel [meanlng the hushauds] agreed, to niake ttie deed to them 
[the wives] the next week, and îlell Alleu [a luwyer présent] advised me to 
let it go that way, said they surely would niake the deed, and it would save 
a whole lot of expense and trouble If the uioiiey was not sent on. There 
would hâve to be a new deed made and sent oft agaiu to South Dakota, and 
they both proiuised tliey would make the deed next week, and so I let it 
go tliat way." 

3. It is not clear to whom the deed was delivered, although it seems 
that it was received by the bankrupt, Allen. It was placed of record ; 
but both the wives testified explicitly that they never saw the deed, 
and that (until within a short time of the exécution and delivery of 
the deed sought to be set aside) they had no knovk'ledge of the îact 
that the names of their husbands, instead of their own, appeared as 
the grantees in the deed from their brother and sister. Défendants' 
husbands requested them to join in the exécution of a mortgage upon 
the property, when the wives first learned that the title stood in the 
names of their husbands. The wives made immédiate demand that 
the deed in issue be executed and delivered. 

[3J It is claimed that Mrs. Hutchens, the mother, vi^as the agent of 
her daughters at the time of the delivery of the deed of August 15, 
1905, and that her knowledge is imputable to her daughters. We are 
not satisfied from the évidence that any such agency existed. Assum- 
ing, although it is not claimed, that such an agency resided in the hus- 
bands, it hardly need be said, in view of their conduct and of their 
interest to conceal the facts, that their knowledge is not imputable to 
their wives. American National Bank of Nashville v. Miller, 229 
U. S. 517, 33 Sup. Ct. 883, 57 L. Ed. 1310, decided by the Suprême 
Court June 9, 1913. Plainly the title was taken in the names of the 
husbands without the knowledge or consent of their wives. 

In reaching this conclusion we do not overlook the contention that 
the court below erred in its finding by misplacing the burden ofproof ; 
but examination of the opinion shows this contention to be erroneous. 
207 F.— 21 
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It is to be observed, further, that the complainant called ail of the 
witnesses ; and we think that the testimony elicited, both on the direct 
and cross examinations, had the effect of discharging the burden, 
even though it were in terms cast upon the défendants. 

It might be added, although not strictly necessary, that if the fic- 
tion of imputed knowledge of the défendants, through an agency of 
their mother, touching the deed of August 15, 1905, should be treated 
as applicable, the most that could be said would be that the bankrupts 
acquired the légal title to the property under an agreement that they 
would on the following week convey it to their wives. They were 
upon the plainest principles of equity and good conscience bound f rom 
thât time forth to carry this agreement into exécution. This results 
alike from the statute and the décisions of the state of Kentucky, be- 
fore cited; and they are controlling in a case like this. There is 
nothing in the Bankruptcy Act to warrant the claim that the property 
in issue passed to the bankrupts. Thomas v. Taggart, 209 U. S. 385, 
389, 28 Sup. Ct. 519, 52 L. Ed. 845; Smith v. Mottley, 150 Fed. 266, 
268, 80 C. C. A. 154 (C. C. A. 6th Cir.) ; 1 Loveland on Bankr. (4th 
Ed.) § 408, and citations. 

The decree below must be afifirmed, with costs. 



HASKELL et ux. v. COLUMBUS SAVINGS & TRUST 00, 

(Circuit Court of Appeals, Elghtli Circuit. July 28, 1913.) 

No. 3,676. 

1. BiLLS AND Notes (§ 517*) — Actions — Sufficiency of Evidence. 

In an action ou a note, evideuce hcld insufficient to authorize a flnding 
that the note was delivered on and subject to a condition. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 1807- 
1815 ; Dec. Dig. § 517.*] 

2. Banks and Banking (§ 314*) — Directobs — Knowledge — Imputing to 

Bank. 

A trust Company with which a stocliholder in a corporation negotiated 
a loan for the purpose of advancing the money to the corporation to as- 
sist in paying its debts was not chargeable with Iî;nowledge of an agree- 
ment between the stoclvholders that no one should be bound to make such 
contribution unless ail did, merely because the président of the corpora- 
tion, who acted for the stocliholder In negotiating the loan, was also a di- 
rector of the trust company. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 469- 
473, 478, 483-487, 489, 490; Dec. Dig. § 314.*] 

3. Tbial (§ 139*) — DiBECTED Verdict — When Warranted. 

Where the évidence In favor of plaintlff is so concluslve and so pré- 
pondérant that the court In the exercise of a sound judicial discrétion 
would be compelled to set aside a verdict for défendants, the court should 
direct a verdict for plaintlff. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 332, 333, 33&-341, 
365; Dec. Dig. § 139.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

•For other cases see same topic & § ntjmbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Action by the Columbus Savings & Trust Company against C. N. 
Haskell and wife. Judgment for plaintiff, and défendants bring error. 
Affirmed. 

Richard Wm. Stoutz, of Muskogee, 0kl. (M. L. Leith, of Muskogee, 
Okl., on the brief), for plaintiffs in error. 

Preston C. West and George S. Ramsey, both of Muskogee, Okl. 
(Barton Griffith and Cyrus Huling, both of Columbus, Ohio, on the 
brief), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was a suit instituted by the Colum- 
bus Savings & Trust Company against the défendants below, C. N. 
and Lillie E. Haskell, his wife, to recover a balance due on a promis- 
sory note for $18,970 executed by them on May S, 1904. The note 
was in renewal of one executed by them in September, 1903. The orig- 
inal note was given in part considération of an old indebtedness due 
from them to the trust company and in further considération of a new 
loan for some $14,000 made at the time by the trust company to 
them. The note was absolute on its face and contained a promise to 
pay absolutely and unconditionally at a fixed time the sum of $18,970 
to the plaintiff. 

The défense was that the note was executed by défendants and ac- 
cepted by the trust company on and subject to a condition that ail the 
stockholders of a certain corporation, known as the National Con- 
struction Company, in which défendants and others held stock, should 
advance their pro rata share to the contracting company to enable it 
to discharge its then pressing indebtedness ; that the condition f ailed 
in this: That some of its stockholders f ailed and refused to make 
their pro rata contribution. It is doubtful if the défense was sufh- 
ciently pleaded by the défendants in their answer ; but, as the parties 
in their briefs and argument hâve so treated it, we shall do likewise. 

With the answer setting up this défense, a cross-petition w:as 
filed in which défendants sought to recover from the plaintiff an 
aniount of money alleged to hâve been paid to the plaintiff in excess 
of the amount due on the note in suit, and in which the défendants 
also sought to secure a return of certain collatéral pledged to the 
trust company for the payment of the note in suit or in lieu thereof 
to recover money damages as for a conversion. 

The case was tried to a jury, and at the close of ail the évidence 
the Circuit Court, at the request of plaintiff's counsel, instructed the 
jury to find for the plaintiff. The défendants sued out this writ of 
error. No assignment of error is predicated upon any action of the 
court connected with the cross-petition. The chief and only error re- 
lied on for reversai is the action of the court in directing a verdict. 

[1] We find no évidence directly tending to prove the fact put in 
issue by défendants that the note was executed and delivered subject 
to the condition mentioned. There was évidence, however, tending 
to show the following facts : That, in view of the then embarrassed 
state of finances of the contracting company, a meeting of its stock- 
holders was called by its président and attended by most of them in 



324 207 FEDERAL REPORTER 

St. Louis, Mo., on the 24th day of August, 1903. At this meeting a 
plan was devised whereby the stockholders of the company should be 
invited to make a voluntary contribution of an amount of money pro- 
portionate to their respective holdings in the stock of the company and 
get bonds and stock of certain téléphone companies in Texas, which 
were owned and controlled by the contracting company, for the amount 
contributed by them. As some of the "stockholders were not présent 
at the meeting, it was arranged that the absent ones should be inter- 
viewed by certain specified persons by correspondence or otherwise 
with a view of securing their consent to the plan and learn whether 
they would join with the others. Mr. Haskell, representing himself 
and his wife, was présent at the meeting and joined with others prés- 
ent in approving of the plan for raising money. He testified, however, 
that it was understood that no one was to be bound to make the con- 
tribution unless the plan was vmiversally agreed to and carried out by 
ail the stockholders of the contracting company. Mr. Haskell then 
advised the président of the contracting company, Mr. Daugherty, who 
was also a member of the board of directors of the trust company, 
that neither he nor his wife had the ready money to pay their share, 
which amounted to about $14,000. It was then suggested they might 
be able to borrow it from the trust company, using collatéral which 
the trust company then held belonging to the Haskells as security for 
the payraent of a balance due on an old indebtedness due from them to 
the trust company, and also the bonds which the Haskells were to re- 
ceive from the contracting company for their contribution, as collatéral 
for their new note which should embrace the balance of their old in- 
debtedness and an additional sum required to make their contribution. 
M^. Daugherty lived in Columbus and, being a member of the board 
of directors of the trust company, was a most obvions channel for 
making application for the desired loan. There is some contradiction 
in the testimony as to who first suggested borrowing the money from 
the trust company and as to how or when Daugherty was rec|uested 
to make application for it and as to other détails, and much is made of 
thèse things by counsel for défendants in an attempt to show that 
Daugherty was not the agent of the Haskells in the transaction with 
the trust company, but thèse différences are trivial in the light of cer- 
tain great facts which are not only uncontradicted but which are sub- 
stantially admitted by counsel for défendants in their brief. Thèse 
are : That Daugherty did in f act présent the application for the loan 
for and on behalf of the Haskells to the trust company ; that it was 
favorably considered and granted; that the Haskells afterwards exe- 
cuted a note for $19,000, pledging the securities mentiôned for its 
payment, and sent the same to Daugherty at Columbus for delivery, 
and a disposition of its proceeds was made by Daugherty which was 
entirely satisfactory to the Haskells. This is evidenced by the report 
of his doings made by Daugherty in a letter of date September 11, 
1903, addressed to C. N. Haskell, who in ail thèse matters acted for 
himself and his wife, in which, after a detailed accovmt of what he 
had donc with the note and its proceeds, he said : 

"If there. is anything about this iiiatter that you do not understand or that 
is not correct, li'îhdly advise me at once." 
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The record discloses no answer to this inquiry and we may well con- 
clude that Daugherty's acts in the premises were fully approved by 
Mr. Haskell. In view of thèse facts and others of like character, we 
can reach no other conclusion than that Daugherty acted in tlie matter 
of negotiating the loan in question solely as the agent of the Haskells. 

Conceding novv that there was évidence tending to show that the 
stockholders of the contracting company did hâve an understanding or 
agreement, as between themselves, that no one should be bound to 
make the contribution unless ail did it, how is the trust company, which 
merely loaned money to the Haskells, affected by that understanding 
or agreement? It was a creditor but not a stockholder of the con- 
tracting company. There is no évidence that any of its executive of- 
ficers ever made any agreement with the Haskells that the note should 
be void unless ail the stockholders of the contracting company made 
their proportionate contribution. Neither is there any évidence that 
such executive officers made any such agreement or.had any such un- 
derstanding with Daugherty, Haskell's agent. 

[2] But the contention is that, because Daugherty was a member of 
the board of directors of the trust company, his knowledge of the 
agreement or understanding between the stockholders of the contract- 
ing company is imputable to the trust company, and that that com- 
pany was in some way obligated at the péril of invalidating its note 
to see to it that ail the stockholders of the contracting company joined 
in the proposed contribution. Thèse contentions, in our opinion, carry 
the doctrine of imputable knowledge and its conséquences to an un- 
reasonable and unwarrantable length. 

But there are other considérations of an unquestionable character 
and conséquence which satisfactorily dispose of the case. Haskell ad- 
mits in his testimony that very shortly after the St. Louis meeting he 
knew that ail the stockholders had not agreed to make their contribu- 
tions. Whether he acquired this knowledge before he executed the 
note of which that in suit is a renewal and before he received his 
agent's report of the disposition of the proceeds of the discount may 
be uncertain, but it is certain that he did thèse things at a time when 
he must hâve been uncertain whether ail the stockholders had come 
into the proposed arrangement. He therefore, in prematurely execut- 
ing the note and borrowing the money to make his own and his wife's 
contribution, must hâve assumed the conséquences of that uncertainty. 

But there are other facts: On November 17, 1903, the défendants 
authorized the trust company to exchange certain 6 per cent, bonds 
of the Williamson County and Bell County Téléphone Companies, 
which had been pledged as collatéral security for the payment of the 
$19,000 note given in September, 1903, for a like amount of 5 per 
cent, bonds of a new issue by the same téléphone companies; on May 
5, 1904, the défendants paid the accrued interest on the note and re- 
newed the same for $18,970, pledging the collatéral originally given 
with the exception of the Williamson County and Bell Count'y , Télé- 
phone Companies bonds, which had been exchanged ; on November 
7, 1904, the défendants authorized the trust company to sell 45 certain 
railroad bonds which, among other things, had been pledged as col- 
latéral security for the note sued on and to apply their proceeds to 
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the payment, so far as they would go, of that note. This was donc and 
a crédit for $7,193 was given to the défendants on the note. 

On March 2, 1905, the défendants tendered to the trust company 
the full amount then remaining unpaid on the note in suit and de- 
manded the surrender of the note and of ail the collatéral held by the 
trust Company to secure its payment, subject, however, to the condi- 
tion that the trust company should surrender the 6 per cent, bonds of 
the WilHamson County and Bell County Téléphone Companies in- 
stead of the 5 per cent, bonds of those companies which, with the con- 
sent of the Haskells, had before then been substituted for the 6 per 
cent, bonds and which the company then held ; later, on April 8, 1905, 
the Haskells, in the name of the défendant Lillie E. Haskell, instituted 
a suit in the court of common pleas of Franklin county, Ohio, affirm- 
ing the exécution and delivery of the note in question and of the 
tender of its payment on March 2d and demanded a surrender of the 
note and of the collatéral held by the trust company. In their péti- 
tion in that case the plaintiffs allège that they hâve been at ail times 
ready and willing to pay the amount due on the note upon the sur- 
render of the note and of the collatéral security remaining in the 
hands of the trust company. Bearing in mind what bas already been 
stated, that the Haskells had on November 17, 1903, authorized the 
trust company to exchange the 6 per cent, bonds of the WilHamson 
County and Bell County Téléphone Companies for S per cent, bonds 
of the same companies, and that the trust company had accordingly 
made the exchange, the tender, in so far as it was conditioned upon 
the surrender of the 6 per cent, bonds instead of the 5 per cent, bonds 
seems not to bave been made in good faith. In none of thèse acts 
or in the negotiations leading up to them do we find any pretension 
that the note was invalid by reason of any condition on which it was 
given being broken. On the contrary, there is in some of the acts 
mentioned, if not in ail of them, a distinct, unequivocal, and necessary 
affirmation of the existence and validity of the note and of a willing- 
ness to pay it. 

In the Ohio suit there was a formai and solemn admission of rec- 
ord in a court of justice of the same thing. In view of this substantial 
and uncontradicted testimony, even if a possible inference could hâve 
been drawn from Daugherty's relation to the trust company that the 
latter company knew what had been agreed upon at the stockholders' 
meeting of the contracting company, can it be possible that any intel- 
ligent or reasonable jury could hâve found for the défendants on the 
vital and controlling issue of the case ? We think not. 

[3] The unconditional promise to pay found in the body of the note 
itself, the want of any direct évidence substantiating the alleged con- 
ditional exécution and delivery of the note, the vague and improbable 
inferences which alone are claimed to establish it, taken in connection 
with the several serious, important, and solemn admissions and acts 
of affirmation of the validity of the note by the défendants, make the 
évidence in favor of the plaintifï of such conclusive character and so 
prépondérant that the court in the exercise of a sound judicial dis- 
crétion would hâve been compelled to set aside a verdict, if any had 
been rendered for the défendants. Such being the case, it was clearly 
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the duty of the court to instruct a verdict in favor of the plaintiff. 
Hart, Adm'r, v. Northern Pacific Ry. Ce, 116 C. C. A. 12, 196 Fed. 
180 ; Improvement Company v. Mïunson, 14 Wall. 442, 20 L. Ed. 867 ; 
Southern Pacific Co. v. Pool, 160 U. S. 438, 16 Sup. Ct. 338, 40 L. 
Ed. 485. 

A strong argument is made that the judgment rendered in favor of 
the défendant in the Ohio suit is res adjudicata of the présent con- 
troversy ; but, in view of the satisf actory disposition of the case on 
the merits, it is unnecessary to consider or pass on this contention. 
There are some assignments of error challenging the action of the 
court in admitting and excluding évidence, but they were not deemed 
important enough to be argued by plaintiffs in error, and we f ail to 
find anything in them of a prejudicial character. 

Finding no error in the proceedings below, the judgment is affirmed. 



MAXEY V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. July 23, 1913.) 

No. 3,913. 

1. Criminal Law (§ 1120*) — Appeal — Recoed — Mattees to be Included. 

A blU of exceptions complainlng of the admission of the testimony of a 
witness who had been convlcted of a felony and sentenced to imprison- 
ment in the penitentiary would be considered on appeal, though the rec- 
ord of such witness' conviction and sentence did not appear in the record 
on appeal, where it showed that such record was offered and that the 
court made no point that the record did not show the f acts to prove whlch 
it was oiïered but merely ruled that the facts shown did not dlsqualify 
the witness. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. |§ 2931-2937 ; 
Dec. Dig. § 1120.*] 

2. Courts (§ 349*) — Procédure — Witnesses — Competency — State Law. 

The competency of witnesses to testlfy in criminal cases in the courts 
of the United States is determined by the common law of the state where 
the trial is had, as it was when such courts were established, except 
where Congress In spécial cases may provide otherwise. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 925; Dec. Dig. § 
349.* 

Competency of witnesses in fédéral court following state practice, see 
notes to O'Connell v. Reed, 5 C. C. A. 602 ; Bank of Callf ornia v. Cowan, 
21 C. C. A. 278.] 

3. Criminal Law (§ 1144*) — Appeal — Pbesumptions. 

Where counsel for défendant objected to the comi)etency of a witness, 
stating that he had been convlcted of a felony and sentenced to the peni- 
tentiary for 15 months, offering the record of hls conviction and sen- 
tence, it would be assumed, In the absence of such record from the rec- 
ord on appeal, and in the absence of any objection on that ground, that 
the record showed that his conviction and sentence was for a felony. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2736-2764 
2766-2771, 2774-2781, 2901, 3016-3037; Dec. Dig. § 1144.*] 

•For other cases see same topic & 9 ndmbeb in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe» 
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4. WlTNESSES (§ 4S*) — COMPETENCYi — "InKAMOUS l'UNISIlMEST.", 

Impristniiiieut lu a iieuiteutlary is au "infauioiis jiauishment" witliin 
the couuuon-hiw rules as to tlie couipeteucy of wituesses. 

[Kd. Xote. — For otlier cases, see Wituesses, Ceut. Uii?. §§ 109-115 ; Dec. 
DIg. g 48.* 

For other (leiiuilious, see Words and Thrases, vol. 4, pp. 3577, 3578 ; 
vol. 8, p. 7687.] 

5. WlTMESSES (§ 48*) — COMPKTENCY^ — COXVICTION OF ClîIME. 

A persou convlcled oï a felony and seuteueed to the penitentiary for 
15 months was incompétent as a witness in a criiuiual case iu a United 
States court, since at conimon law conviction and punishuient for treason, 
felony, and the crimen falsi disqualify a witness, and tlie coninion-law 
rule has heeu changed by Congress ouly as to civil suits. 

[Fd. Note. — For other cases, see Wituesses, Cent. Dig. §§ 109-115 ; Dec. 
Dig. § 48.*J 

6. WlT.XESSES (§ 48*) — COMPETENCY "CRIMEX FaLSI." 

The "ci-iuien l'alsi" ot the eomuion law uot oïdy iuvolved the charge 
of falsehood hut also Is one wliich niay iujuriously affect the administra- 
tion ot justice by the introduction of falsehood aud fraud. 

[Kd. Note. — For other cases, see Wituesses, (!ent. Dig. §§ 109-115; Dec. 
Dig. g 48.* 

For other définitions, see Words and Phrases, vol. 2, p. 1741.] 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Robert E. L. Maxey was convicted of conspiring to commit an of- 
fense against the United States, and he brings error. Reversed, and 
new trial ordered. 

See, also, 200 Fed. 997. 

George W. Murphy, of Little Rock, Ark. (E. L. McHaney, of Lit- 
tle Rock, y\rk., and W. H. Martin, of Hot Springs, Ark., on the 
brief), for plaintiff in error. 

Wm. G. Whipple, U. S. Atty., and Powell Clayton, Asst. U. S. 
Atty., both of Little Rock, Ark. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

CARLAND, Circuit Judge. Maxey and one Henry B. Copeland 
were indicted for conspiring to commit an offense against the United 
States ; tlie offense being the devising of a scheme to defratid by car- 
rying on a correspondence through the mails. Maxey, having been 
tried and convicted, brings error. 

[1] The following- appears from the bill of exceptions: 

"ïhe Fnited .'^tates, to maiutaln the issues npon its part, iutroduced as 
wituesses lirst II. B. Coi)elaud, but tlie défendant objected to his couipeteucy, 
stating that at tbe April terni, 1.912, of said court he had beeu convicted of 
a felony aud sentenced to 15 uioutbs in the penitentiary at Atlanta, (3a., and 
offerlng the record of his conviction and sentence. Tlie court overruJed th(> 
objection, stating that that did not disqualify him, and défendant at the tinie 
excepted. Whereuiiou said Goiielaud testiiied as follows." 

This ruling of the court is assigned as error, and as Copeland was 
a co-conspirator of Maxey and a witness without whose testimony 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to ùato, & Rep'r Indexer 
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no conviction could hâve been had, it is important that this ruling be 
carefully considèred. The record of the conviction and sentence of 
Copeland does not appear in the record. The record, however, does 
show that such record was ofïered, and in view of the fact that the 
court made no point that the record did not show the facts to prove 
which it was ofïered, but ruled that the facts shown did not disquaH- 
fy the witness, it cannot now be objected that the record of the con- 
viction and sentence of Copeland does not appear in the record be- 
fore us. 

[2] The competency of witnesses to testify in criminal cases in the 
courts of the United States is determined by the common law, except 
where Congress in spécial cases may otherwise provide. I^ogan v. 
United States, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429. The 
Suprême Court in the case cited had under considération section 858, 
R. S. U. S. (U. S. Comp. St. 1901, p. 659), and after full considéra- 
tion determined that the provision of that section reading as f ollows : 

"In ail other respects, the laws of the state in which the court is held shall 
be the rules of décision as to the competency of witnesses in the courts of 
the L'nited States in trials at common law, and in equity and admiralty" — 

referred to civil cases only, and in so deciding used the following lan- 
guage : 

" 'And the section above quoted was merely intended to confer on the 
courts of the United States the jurisdiction neeessary to enable them to ad- 
minister the laws of the states. But it could not be supposed, wlthout very 
jilain words to show it, that Congress intended to give to the states the power 
of prescribing the rules of évidence in trials for offenses against the United 
States. For this construction would in efCect place the criminal jurispru- 
dence of one sovereignty under the control of another. It is évident that such 
could not be the design of this act of Congress.' 'The law by which, in the 
opinion of this court, the admissibility of testimony in criminal cases must 
be determined is the law of the state, as it was when the courts of the 
United States were established by the Judiciary Act of 1789 [Act Sept. 24, 
1789, c. 20, 1 Stat. 73].' 'The courts of the United States hâve unlformly 
acted upon this construction of thèse acts of Congress, and it bas thus been 
sanctioned by a practice of 60 years.' United States v. Reid, 12 How. 361, 
363, 366 [13 L. Ed. 1023]. * * * 

"For the reason above stated, the provision of section 858 of the Revised 
Statutes that 'the laws of the state in which the court is held shall be the 
rules of décision as to the competency of witnesses in the courts of the United 
States in trials at common law, and in equity and admiralty,' has no appli- 
cation to criminal trials ; and therefore the competency of witnesses in crim- 
inal trials in the courts of the United States held wlthin the state of Texas 
Is not governed by a statute of the state which was first enacted in 1858 but, 
except so far as Congress has made speciflc provisions upon the subject, is 
governed by the common law, which, as has been seen, was the law of Texas 
before the passage of that statute and at the time of the admission of Texas 
into the Union as a state." 

Section 858 was amended June 29, 1906 (Act June 29, 1906, c 
3608, 34 Stat. at h. 618 [U. S. Comp. St. Supp. 1911, p. 271]), so as 
to read as follows : 

"Sec. 858. The competency of a witness to testify in any civil action, suit 
or proceeding In the courts of the United States shall be determined by the 
laws of the state or terrltory in which the court is held." 
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It thus appears that there has been no législation by Congress 
changing the rule of the common law as to the competency of wit- 
nesses in criminal cases in the courts of the United States except in 
spécial instances not material in this case. It was not until March 16, 
1878 (Act March 16, 1878, c. 37, 20 Stat. at L. 30 [U. S. Comp. St. 
1901, p. 660]), that persons charged with crime in the courts of the 
United States were made compétent witnesses in their own behalf. 
Thus for nearly a century the common-law disqualification obtained 
as to persons charged with crime. In the rapid march of events we 
often forget that we did not always possess the liberties that we now 
enjoy. As another illustration of the change in the common-law rule 
of évidence, we may refer to the act of Congress approved February 
26, 1913, which provides as foUows: 

"In any proceeding before a court or judleial offlcer of the United States 
where the genuineness of the handwriting of any person may be involved, any 
admitted or proved handwriting of such person shall be compétent évidence 
as a basls for comparlson by witnesses, or by the jury, court, or offlcer con- 
ductlng such proceeding, to prove or disprove such genuineness." 

It will be seen that this law changes the common-law rule in re- 
gard to the comparison of writings where the genuineness of the 
handwriting of any person may be involved. The rule of the com- 
mon law would not permit a comparison of handwriting unless the 
writing to be compared was properly in the case for other purposes 
than mère comparison. Withaup v. United States, 127 Fed. 530, 62 
C. C. A. 328. 

If we are to look to the common law of Arkansas where the trial 
was had, we learn that the disqualification of infamy which arose 
from the conviction of crime at common law has not been removed 
by statute in that state, except partially in civil cases. Werner v. 
State, 44 Ark. 122. We do not cite this case on the assuhiption that 
the Législature of Arkansas has any power to provide what the rules 
of évidence shall be in criminal cases in the courts of the United 
States but simply to show what the common law is in the jurisdic- 
tion where the trial was had. 

[3] Counsel for Maxey, at the time he objected to the competency 
of Copeland as a witness, stated that the witness had been convicted 
of a felony and offered the record of his conviction and sentence. We 
think it is perfectly fair to assume that the record showed that the 
crime for which Copeland was convicted and sentenced was a felony, 
as there seems to hâve been no objection made upon that ground. 
We are not confined to this view of the matter, however, as counsel 
stàted that Copeland had befen sentenced to 15 months in the peni- 
tentiary at Atlanta, Ga. Section 335 of the Criminal Code (Act 
March 4, 1909, c. 321, 35 Stat. at U. 1152 [U. S. Comp. St. Supp. 
1911, p. 1687]) reads as follows: 

"AH offenses which may be punlshed by death, or Imprisonnient for a term 
exceeding one year, shall be deemed félonies. AU other offenses shall be 
deemed misdemeanors." 

We are obliged to assume, therefore, that the crime of which Cope- 
land was convicted and sentenced was a felony. 
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[4, 5] And we will novv proceed to inquire whether this conviction 
and sentence rendered Copeland infamous and therefore disqualified 
him as a witness under the rule of the common law. 

In Ex parte Wilson, 114 U. S. 417, S Sup. Ct. 935, 29 L. Ed. 89, 
Mr. Justice Gray, in delivering the opinion of the court holding that 
an offense punishable by confinement in the penitentiary at hard la- 
bor was an infamous offense within the meaning of the fîfth amend- 
ment, said ; 

"Mr. William Eden (afterward Lord Auckland) in hls Principles of Pénal 
Law, which passed through three éditions in England and at least one in 
Ireland within six years before the Déclaration of Independence, observed: 
'There are two kinds of infamy ; the one founded In the opinions of the peo- 
ple respecting the mode of punishment ; the other In the construction of law 
respecting the future credibility of the delinquent.' Eden's Principles of 
Pénal Law, c. 7, § 5. 

"At that time it was already estahlished law that the infamy whlch dis- 
qualified a convict to be a witness depended upon the character of his crime 
and not upon the nature of his punishment. Pendock v. McKinder, Willes, 
665 ; Gilb. Ev. 143 ; 2 Hawk. c. 46, § 102 ; ïhe King v. Priddle, 1 Leach (4th 
Ed.) 442. The disqualification to testify appears to hâve been limited to 
those adjudged guilty of treason, felony, forgery, and crimes injuriously af- 
fectlng by falsehood and fraud the administration of justice, such as per- 
jury, subordination of perjury, suppression of testimony by brlbery, conspir- 
ing to accuse one of crime, or to procure the absence of a witness, and not 
to bave been extended to cases of private cheats, such as the obtaining of 
goods by false prêteuses, or the uttering of counterfeit coin or forged securi- 
ties. 1 Greenl. Ev. § 373 ; Utley v. Merrick, 11 Metc. [Mass.] 302 ; Fox v. 
Ohio, 5 How. 410, 4.33, 4.34 [12 L. Ed. 213]. * * * 

"The remaining question to be con.sidered Is whether Imprisonment at hard 
labor for a term of years Is an Infamous punishment. * * * 

"For more than a century, imprisounsent at hard labor In the state prison 
or penitentiary or other simllar institution has been considered an infamous 
punishment in England and America." 

In Mackin v. United States, 117 U. S. 348, 6 Sup. Ct. 777, 29 L. 
Ed. 909, Ex parte Wilson, supra, was followed. 

Hère we hâve a witness shown to hâve been convicted and sentenc- 
ed for a felony to which an infamous punishment was attached. The 
question now presented for décision is : Was Copeland disqualified 
as a witness under the rule of the common law? The crimes, a con- 
viction and punishment for which would disqualify a witness at com- 
mon law, are generally enumerated as follows : Treason, felony, and 
the crimen falsi. 

[6] The crimen falsi of the common law not only involved the 
charge of falsehood but also is one which may injuriously affect the 
administration of justice by the introduction of falsehood and fraud. 
Greenl. Ev. § 373; Wigmore on Evidence, vol. 1, §§ 519, 520. In a 
note to section 520, Wigmore on Evidence, Mr. Wigmore says : 

"This topic, belng practically almost obsolète and destined soon to become 
entirely so, may be hère sufficiently expounded by quoting the words of Pro- 
fessor Greenleaf, whlch hâve served to guide our courts In their rulings from 
1842." 

We are not unmindful that the trend of modem opinion, so far as 
the disqualifications of witnesses are concerned, is toward removing 
the disqualifications and permitting the jury to weigh the testimony 
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of the witnesses in connection with their character and antécédents ; 
but this court bas no power to remove the disquaHfications of the 
common law, the power to do so being with Congress. 

It is urged in the brief of counsel for the United States that Con- 
gress bas passed no law making the conviction of crime a disquabfi- 
cation. This is an erroneous view to takc of the matter. The com- 
mon law prevails until Congress shall décide otherwise. The courts 
of the United States were organized and their jurisdiction defined, 
but the matter of the competency of witnesses bas riever been legis- 
lated upon by Congress except as to civil cases, and there is no rule 
upon the subject unless we go to the connnon law. Otber errors 
bave been assigned, but as tbey will probably not arise again we do 
not deem it necessary to consider them. 

We think the court erred in permitting Copeland to testify, and the 
judgment of conviction is therefore reversed and a new trial ordered. 



AMERICAX LINSEED OTL CO. v. CIllJMBINE, Chief Food and Driig 
Inspector of Kaiisas. 

(Circuit Court of Appeals, Elglith Cii'cuit. June 30, 1913.) 

No. 3,727. 

1. STATUTES f§ 107*) — CONSTITUTIONALIXY — SuBJECT OF AcT. 

Sess. Laws Kan. ]!)11, c. 179, entitled "Au aet to prevent tlie adultéra- 
tion of turpentiue, liii>^eed oil or tiaxseed oil, preveut deceptiou in the saie 
thereof, and to provide for tlie punisliuieut of sucli adultération and dé- 
ception," and the ])rovisious of which accord with such title, is not invalid 
as iu violation of Const. Kan. art. 2, § Kî, providinj,' that no hill shall cou- 
taiu more than oue subject, wlilch shall he clearly expressed iu its title, 
io that it deals with both turpentiue aud Jinseed or flaxseed oil ; the sub- 
ject-niatter of the aet, from a législative view, being adultération. 

[Ed. Xote. — For other cases, see Statutes, Ceut. Dig. §§ 121-131 ; Dec. 
Dig. § 107.*] 

2. CoNSTiTUTioNAL Law (§ 270*) — IjIbebty to Contract — Police Powers op 

State — Laws to Prevent Fraud. 

l'rovisions in such aet prohibiting the sale of any article under the 
name of turpentiue which is not in faot turpentiue and unadulterated, or 
any adulterated turjientine or conipound of linseed or flaxseed oil unies» 
plainly marked ou the container with the word "adulterated'' or "com- 
l)0und," witli a stateineut of the actual ])ro])ortioa of its ingrédients, do 
not render it uuconstitutloual as in violation of any rights guarauteed liy 
the fourteenth constitutional amenduient, but such provisions are clearly 
within the police powers of the state. 

[VjÛ. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 845, 
840 ; Dec. uig. § 270.*J 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. Pollock, Judge. 

Suit in equity by the American Linseed Oil Company against Samuel 
J. Crumbiné, as Chief Food and Drug Inspector of thç State of Kan- 
sas. Decree for défendant, and complainant appeals. Aiifirmed. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Hugh A. Myers, of Omaha, Neb., and W. A. S. Bird, of Topeka, 
Kan. (S. L. Lashbrook, of Topeka, Kan., on the brief), for appellant. 

John S. Dawson, Atty. Gén., and S. N. Hawkes, Asst. Atty. Gen. 
(Price, Alburn & Daoust, of Cleveland, Ohio, of counsel), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

CARLAND, Circuit Judge. The American Linseed Oil Company, 
a corporation of the state of Ohio, filed the bill in this action against 
Samuel J. Crumbine for the purpose of having chapter 179, Session 
Laws of the state of Kansas 1911, declared unconstitutional and void 
upon two grounds : 

First, because said act violâtes the provision of section 16, art. 2, of 
the Constitution of the state of Kansas, which provides as foUows: 

"No biii shall contain moi'e than one subjeet, which .shalt be clearly ex- 
pressed in its title." , . 

Second, because said act violâtes the fourteenth amendment to the 
Constitution of the United' States in that it prohibits the sale of any 
compound of linseed oil in the state of Kansas regardless of how 
it may be labeled.' 

By stipulation the case was heard upon demurrer to the bill and 
final judgment was rendered by the trial court dismissing the same. 
The bill allèges that Samuel J. Crumbine is the legally appointed, duly 
authorized, and acting chief food and drug inspector of the state of 
Kansas, whose duties are the enforcement of certain spécial enact- 
ments made by the Législature of said state pertaining to the pur- 
chase and sale of foods, beverages, condiments, medicines, linseed oil, 
paints, and other products included therein ; that appellant is engaged 
in manufacturing, buying, selling, and importing pure hnseed oil, lin- 
seed oil compounds and blends, and bas a large number of customers 
and prospective customers in the state of Kansas to whom it has for a 
considérable period of time ofïered for sale through advertisements 
and sold by mail orders and by traveling salesmen its aforesaid prod- 
ucts within said state ; that among said products is a certain com- 
pound or blend of linseed oil composed of less than 96 per cent, of 
linseed oil, which it had during the time aforesaid ofïered for sale and 
sold, by means aforesaid, to its customers within said state as a sub- 
stitute for linseed oil, said compounds or blends being known and 
labeled as follows : 

"The American Linseed 011 Company, Omaha, Nebraska. Boiled Linseed 
Oil, not sold or iuteuded for Food or Médicinal Purposes." 

"The American Linseed Oil Company, Omaha, Nebraska. Raw Linseed Oil, 
not sold or intended for Food or Médicinal Purposes." 

That, beginning some time prior to the commencement of this suit, 
the said défendant, assurriing to act in bis officiai capacity as chief food 
and drug inspector of the state of Kansas, has continually therefrom 
wrongfuUy and unlawfuUy opposed the sale and introduction of said 
compounds and blends of linseed oil, described as aforesaid, within 
■said state, and unlawfully advised appellants' customers and prospec- 
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tive customers to refuse to contract with appellant for the purchase 
and sale of said linseed oil compound or blends, and threatened to 
prosecute appellant in the event of the sale or ofïer to sell by it of the 
aforesaid compounds or blends to any person, fîrm, or corporation 
within said state; that appellant has sold in manner aforesaid and 
shipped to its said customers within the state of Kansas the com- 
pounds or blends of linseed oil above mentioned as a substitute for 
linseed oil, under the name "Linsol" and in containers labeled as 
tollows : 

"The American Linseed Oil Company, Omaha, Nebraska. Linsol, not sold 
or intended for Food or Médicinal Purposes." 

That appellant has sold in manner aforesaid and shipped within 
the state to its aforesaid customers the aforesaid compound or blend 
of linseed oil as a substitute for linseed oil, under the name "Blended 
Linseed Oil" and in containers known and labeled as follows : 

"The American Linseed Oil Company, Omaha, Nebraska. Blended Linseed 
Oil, not sold or intended for ï'ood or Médicinal Purposes." 

That said défendant, assuming to act in his officiai capacity as chief 
food and drug inspector of the state of Kansas, wrongfully and un- 
lawfully opposed the sale and introduction of the aforesaid compounds 
or blends of linseed oil within said state, sold and labeled as "Linsol" 
or sold and labeled as "Blended Linseed Oil," and threatens to pros- 
ecute appellant and its customers in the event of a sale of the same, 
and that said défendant threatens to continue to oppose and to pre- 
vent the sale thereof, claiming that the law hereinbefore referred to 
wholly prohibits the manufacture, sale, or ofïer for sale or use within 
the state of Kansas said compounds of linseed oil labeled as aforesaid. 

[1] The law claimed to be unconstitutional appears in the mar- 
gin.^ It is claimed that this law violâtes section 16, art. 2, of the Con- 

1 Chapter 179, Session Laws of the State of Kansas, 1911 : 
An act to prevent the adultération of turpentine, linseed oil or flaxseed oil, 

prevent déception in the sale thereof, and to provide for the punishment of 

such adultération and déception. 

Be it enacted by the Législature of the state of Kansas: 

Section 1. Hereafter it shall be unlawful to manufacture, mis for sale, sell, 
offer or expose for sale in this state, under the name of raw linseed oil or 
flaxseed oil, any substance whlch is not wholly the product obtained from 
well cleaned flaxseed or linseed, and unless the same fulflUs the latest re- 
quirements of the United States Pharmacopœià, or any so-called bolled lin- 
seed oil, or boiled flaxseed oil, unless the same shall hâve been prepared by 
incorporatlng dried with raw linseed oil, as deflned above, at a température 
of not less than 225 degrees Fahrenheit, and unless the same contains not 
less than 96 per cent, of linseed oil. And for the purpose of this act It shall 
also be deemed a violation thereof if boiled linseed oil does not eonform to 
the folio wing requiremeuts: (1) Its spécifie gravi ty at 60 degrees Fahrenheit 
must be not less than 0.035. (2) Its saponification value (Koettstorfer figure) 
must not be less than 186. (3) Its iodine number (Huebl's method) must not 
be less than 160. (4) Its acld value must not esceed 10. (5) The volatile 
matter expelled at 212 degrees Fahrenheit must not exceed one-half of one 
per cent. (6) No minerai oil shall be présent, and thé àmount of unsaponi- 
flable matter as determined by standard methods shall not exceed 2.5 per 
cent. (7) ïhe film left after flowing the oil over glass and allô wing it to 
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stitution of the state of Kansas, for the reason that it contains more 
than one subject, namely, adultération of turpentine and adultération 
of linseed or flaxseed oil ; the contention being that no such natural 
relation exists between the oil extracted from the seed of flax and 
that substance which is by distillation extracted from the gum of the 
long-leaf pine and other trees, called turpentinCy as will in the face of 
the constitutional provision quoted permit the Législature to unité 

drain in a vertical position must dry free from tackiness In not to exceed 
twenty hours, at a température o( about 70 degrees Fahrenheit. It shall be 
unlawful to manufacture, mix for sale, sell, offer for sale or expose for sale 
in this State under the name of turpentine or splrits of turpentine or any 
compound of the word turpentine, or under any name or device lUustrating 
or suggesting turpentine, oil of turpentine or spirits of turpentine any article 
whlch is not whoUy distilled from rosin, turpentine gum, or scrape from pine 
trees, and unmixed and unadulterated vpith oil, benzine or any other foreign 
substance of any kind whatsoever. 

Sec. 2. No person, flrm, or corporation shall sell, expose or ofCer for sale 
any turpentine, flaxseed oil or linseed oil, unless it is done under its true 
name, and each barrel, keg or can of such oil so sold exposed or offered for 
sale, has dlstinetly and durably palnted, stamped, stenciled, labeledor marked 
thereon the true name of such oil In ordinary bold-faced capital letters, not 
less than flve Unes pica in size, and the name and address of the manufac- 
turer thereof, or that of the jobber or dealer thereln : Provided, that if the 
•contents ofthè package be less than twenty-flve gallons, a label may be used 
printed in typé not less than two-line pica in size. 

Sec. 3. Any person, flrm, or corporation who shall fall to comply with the 
Tequirements of section 2 of this act, or falsely paint, stencil, label or mark, 
as required by section 2, said barrels, kegs or cans containing turpentine, 
flaxseed oil or linseed oil or knowlngly permit such false palnting, stamplng, 
labeling or marking, or violate any of the provisions of this act shall be 
deemed guilty of a misdemeanor, and upon conviction punished with a fine of 
not less than ten dollars nor rnore than one hundred dollars, or imprison- 
ment not leSs than ten days nor more thari ninety days or both for each of- 
fense. 

Sec. 4. Nothing in this act shall be construed as prohlbiting the manufac- 
ture or sale of adulterated spirits of turpentine or linseed oil compounds: 
Provided, if such compounds or adultérations are designed to take the place 
of raw or boiled linseed oil or turpentine as defiiléd in section 1 of this act, 
they shall not be manufaetured or mixed for sale, sold, offered or exposed for 
sale under any title or désignation conveying the impression, either directly 
or indirectly, that it is flaxseed oil or linseed oil, and ail compounds of lin- 
seed oil or flaxseed oil shall, when sold, offered or exposed for sale, under 
invented pioprietary names or titles, bear conspicuously upon the containing 
vessel in capital letters not less than flve-line pica in size, the .word, "com- 
pound," or "adulterated" and be labeled so as to state cteia,rly and distinctly 
the actual proportions of turpentine or linseed oil and other ingrédients con- 
tained therein, said label tobe printed in the English lauguage, in plain legi- 
ble type in continuons list, with no interyening matter of any kind. 

Sec. 5. The chlef food and drug inspecter, as vvell as hls inspectors, assist- 
ants, experts, analysts, or others appplhted by him, shall hâve full rights of 
Ingress and egress to the premlses occupied by parties who manufacture, deal 
in or compound turpentine, linseed oil or flaxseed oil, and also hâve power 
and authority to open any tapk, barrel, can or other vessel belle ved to con- 
tain such oil, turpentine, or pi:oducts used in its manufacture, and tb inspeçt 
the contents thereof, and to take therefrom samples for analysis, and in case 
any ôf ttle samples so tàken shall prôve on analysis to be adulterated in vio- 
lation of the provisions of this act, it shall be the duty of the person securing 
the sample to proceed against th^ ofllender as herein provided. 

Sec. 6. This act shall take effect ûpoa its publication in the statut© book. 
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them under the same head or title in making a provision against their 
adultération and sale, but that to accomplish such purpose two sep- 
arate acts must be passed. The trial court was of the opinion that 
turpentine could be properly classified as an oil and that there was no 
such want of relation between turpentine oil and flaxseed or linseed 
oil as to forbid the Législature from soclassifyingthem under the 
Constitutional provision above quoted. The , position taken by the 
trial court may be correct, but we are of the opinion that the subject- 
matter of the law complained of is adultération, and so considered 
there is certainly but one subject contained in the act. The gênerai 
subject of the law being adultération, the Législature could extend its 
provisions to such compositions as it wished. In regard to the proper 
construction of section 16, art. 2, of the Constitution of Kansas, the 
Suprême Court of that state in the case of State v. Barrett, 27'Kan. 
213, usèd the following langitage: 

"In order to correctly interpret tlint provision of section 16, art. 2, of the 
Constitution, * * * its object must lie talien into considération ; and the 
provision must not be construed or eut orced in any narrow or technical spirit 
but must be construed liberally on tlie one side so as to guard against the 
abuse intended to be prevented by it, and liberally on the other side so as 
not to embarrass or obstruct needed législation. 

u » « * rpjjg j-jj;jg qj ^jj ^gj. jjjjiy |jg jjg broad and comprehensive as the 

Législature may choose to make it; or it may be as narrow and restricted as 
the Législature may choose to make it. It may be so broad and comprehen- 
sive as to inelude imiumerable minor subjeçts, provided ail thèse minor sub- 
.jects are capable of being so çombined and united as to form only one grand 
.and eomprehenslve subject;; or it way be so narrow and restricted as to in- 
clude only the smallest and, minutest subject. 

"And while the title to an act mayiuclude more than one subject, provided 
iftll can be , so united and çombined as to torni only one single, entire, but 
more extended.sttbject, yet neither the title to the act nor the act itself can 
contain more than one subject, unless ^11 the gubjects which it contains can 
be so united and çombined as to form only one single subject. 

"In construing the title to an act, as well as the act itself, référence must 
be had to the object of the act, and to the evil sought to be remedied by it." 

In Rathbone v. Hopper, 57 Kan. 245, 45 Pac. 611, 34 L. R. A. 674, 
the same court said : 

"A technical interprétation, however, has never heen applied in this state to 
the tltles of législative acts. On the other hand, it has been eonsistently held that 
the constitutional limitation should not be enforced in any narrow or techni- 
cal spirit but should be liberally interpreted with a view of upholding the acts 
of the Législature. It has been regarded to be the duty of the court to view 
the acts of the Législature Wlth great respect and so far as possible endeavor 
to reconcile and sustain them. Illustrations of libéral interprétations placed 
upon the titles of acts may be found in almost every volume of our décisions, 
but we need only refer to a few of them. Woodruff v. Baldwin, 23 Kan. 494 ; 
Philpin V. MeCarty, 24 Kan. 393; Com'rs of Marion Co. v. Com'rs of Harvey 
Co., 26 Kan. 181 ; Com'rs of Cherokee Co. v. State ex rel., 36 Kan. 337 [13 
Pac. 558] ; Mo. Pac. Ry. Co. v. Harrelson, 44 Kan. 253 [24 Pac. 465] ; State 
■y. Bush, 45 Kan. 140 [25 Pac. 614] ; In re Pinkney. Petitloner, 47 Kan. 89 
[27 Pac. 179] ; State ex rel. v. Lewelling, 51 Kan. 562 [33 Pac. 425] ; In re 
Sanders, Petitioner, 53 Kan. 191 [.36 l'ac. 348. 23 L. R. A. 603]; Lvnch v. 
Chase, 55 Kan. 367 [40 Pac. 666] ; Rogers v. Morrill, S5 Kan. 737 [42 Pac. 
355]." 

[2] Upon the second point we are also of the opinion that the law 
does nôt ofifend against any provision of the fourteenth amendment to- 
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tlie Constitution of the United States. The law does not proliibit ap- 
pellant from selling its mercbandise within the state of Kansas ; it 
simply requires that, if appellant shall sell the compounds and 
blends of linseed oil described in the bill, it shall be properly marked. 
The object of. the statute in this respect is to prevent fraud and dé- 
ception. Appellant ought not to complain of a law which requires it 
to state upon the package, in which its compound or blend is contain- 
ed, a true statement in the English language as to just what the com- 
pound or blend is. The people of the state of Kansas, or of any other 
state, hâve a right to know when they purchase an article as to just 
what it is. Then if they purchase it, and do so knowingly, they can- 
not complain. The law makes this clear in section 4 of the act. That 
section, speaking in gênerai terms, provides that the law shall not be 
construed as prohibiting the manufacture or sale of adulterated spirits 
of turpentine or linseed oil compounds, provided, if such compounds 
or adultérations are designed to take the place of raw or boiled linseed 
oil or turpentine as defined in section 1 of the act, they shall not be 
manufactured or mixed for sale, sold, ofîered or exposed for sale un- 
der any title or désignation conveying the impression, either directly 
or indirectly, that it is fiaxseed oil or linseed oil, and ail compounds of 
linseed oil or fiaxseed oil shall, when sold, ofîered or exposed for 
sale, under invented proprietary names or titles, bear conspicuously 
upon the containing vessel, in capital letters not less than five-line 
pica in size, the word "compound" or "adulterated" and be labeled so 
as to state clearly anii Jistinctly the actual proportions of turpentine 
or linseed oil and other ingrédients contained therein ; said label to 
be printed in the English language in plain legible type with no in- 
tervening matter of any kind. This law simply requires appellant and 
other persons or corporations subject to its provisions to be reason- 
ably honest. We hâve no doubt of the power of the state of Kansas 
to legislate in order to prevent fraud and déception in the sale of any 
kind of property to her people. The power of the states to pass such 
laws has been uniformly and repeatedly recognized by the Suprême 
Court of the United States. Powell v. Commonwealth of Pennsylva- 
nia, 127 U. S. 678, 8 Sup. Ct. 992, 1257, 32 L. Ed. 253 ; Chicago, Bur- 
lington & Quincy R. R. Co. v. McGuire, 219 U. S. 549, 31 Sup. Ct. 
259, 55 L. Ed.. 328; Schmidinger v. Chicago, 226 U. S. 578, 33 Sup. 
Ct. 182, 57 L. Ed. 364. Liberty of contract is not a universal right 
and may be abridged when required for the public good. McLean v. 
Arkansas, 211 U. S. 539, 29 Sup. Ct. 206, 53 L. Ed. 315 ; M. & S. L. R. 
R. Co. v. Beckwith, 129 U. S. 26, 9 Sup. Ct. 207, 32 L. Ed. 585 ; 
People V. Railway Co., 198 N. Y. 369, 91 N. E. 849, 29 L. R. A. (N. 
S.) 240, 139 Am. St. Rep. 828, 19 Ann. Cas. 811 ; Welsh v. C, B. & 
O. R. Co., 53 lowa, 632, 6 N. W. 13; Jones v. Railroad Co., 16 lowa, 
6; Railway Co. v. McCann, 174 U. S. 580, 19 Sup. Ct. 755, 43 L. Ed. 
1093; Smeltzer v. Railway Co. (C. C.) 158 Fed. 649; Brush v. Rail- 
road Co., 43 lowa, 554; Davis v. Railway Co., 83 lowa, 744, 49 N. 
W. 77; Lucas v. Railroad Co., 112 lowa, 594, 84 N. W. 673 ; Waters- 
Pierce Oil Co. v. Texas, 212 U. S. 86, 29 Sup. Ct. 220, 53 L. Ed. 417; 
McCune v. Railroad Co., 52 lowa, 602, 3 N. W. 615; Rose v. Rail- 
207 F.— 22 
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road Co., 39 lowa, 246; Solan v. Railroad Co., 95 lowa, 260, 63 N. 
W. 692, 28 h. R. A. 718, 58 Am. St. Rep. 430; C, M. & St. P. R. 
Co. V. Solan, 169 U. S. 133, 18 Sup. Ct. 289, 42 L. Ed. 688; Smith v. 
Alabama, 124 U. S. 465, 8 Sup. Ct. 564, 31 L. Ed. 508; N., C. & St. 
h. R. Co. V. Alabama; 128 U. S. 96, 9 Sup. Ct. 28, 32 L. Ed. 352; N. 
Y., N. H. & H. R. R. Co. v. New York, 165 U. S. 628, 17 Sup. Ct. 
418, 41 L. Ed. 853 ; West. Un. Tel. Co. v. James, 162 U. S. 650, 16 
Sup. Ct. 934, 40 E. Ed. 1105; Hennington v. Georgia, 163 U. S. 299, 

16 Sup. Ct. 1086, 41 L. Ed. 166; Gladson v. Minnesota, 166 U. S. 427, 

17 Sup. Ct. 627, 41 L. Ed. 1064; Central Trust Co. v. Sloan et al., 65 
lowa, 656, 22 N. W. 916. 

The decree of the court below must be affirmed. 



ST. LOUIS SOUTHWESTERN EY. OO. v. BOARD OF DIRECTOES OF 
MILLER LEVEE DIST. NO. 2 et al. 

(Circuit Court of Appeals, Eighth Circuit. August 2, 1913.) 

No. 3,886. 

1. Eminent Domain (§ 2*) — Compensation — Construction or Levée. 

A State, under its général governmerital power, has the right, directly 
or through the agency of levée districts created for the purpose, to butld 
levées to protect land from overflow ; and such structures create no lia- 
bility for eousequential damages caused thereby to private property by 
reason of any provision of the natloral Constitution. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 3-12; 
Dec. Dlg. § 2.*] 

2. Levées (§ 9*) — Powebs of Levée Distbicts — Review of Action bt Couets. 

When the location and mode of construction of a levée is withln the 
discrétion of the board of directors of a levée district, to which It has 
been committed by the Législature, their détermination cannot be re- 
viewed by the courts, unless an arbltrary and manifest abuse of the 
power is shovyn. 

[Ed. Note. — For other cases, see Levées, Cent. Dig. § 18; Dec. Dlg. 
§ 9.*] 

Appeal from the District Court of the United States for the West- 
ern District of Arkansas;' Frank A. Youmans, Judge. 

Suit in equity by the St. Eouis South western Railway Company 
against the Board of Directors of Miller Eevee District No. 2 and 
others. Decree for défendants (197 Fed. 815), and complainant ap- 
peals. Affirmed. 

Edward A. Haid, of St. I,ouis, Mo., and T. J. Gaughan, of Camden, 
Ark. (S. H. West, of St. Eouis, Mo., and J. T. Sifïord, of Camden, 
Ark., on the brief), for appellant. 

Henry Moore, Jr., of Texarkana, Ark., for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and WIE- 
LARD, District Judge. 

WILLARD, District Judge, The railway company, a citizen of 
Missouri, which was the plaintiff below, brought this suit for the pur- 

♦For other cases see aame topic & § numbbh in Dec. & Am. Digs. l9oï to lîate, & Rep'r Indexes 
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pose of enjoining the défendants, citizens of Arkansas, from construct- 
ing a levée on the Red river, in Miller county, Ark., which construc- 
tion, it is alleged, would compel the plaintiff to rebuild its bridge across 
the river near the proposed levée, at an expense of over $150,000. The 
levée district is a corporation organized by spécial act of the Légis- 
lature in 1911. The court below sustained a demurrer to the amended 
bill, and, the plaintiff declining to plead further, it dismissed the bill. 
The amended bill alleged: 

"That the défendant board of directors of Miller Levée District No. 2, Is 
undertaking to build a levée of solid earth along the south and west side of 
Eed river, beginning at a point in Miller county, Arkansas, where the state 
Une between the states of Arkansas and Texas intersects the south bank of 
Red river, at or near Index, in the county of Miller and state of Arkansas, 
down along the southern and western bank of Red river to a point near the 
town of Garland City on the Une of the plaintifE's road, and at or near sald 
point to connect with the roadbed and cross the right of way of the plaintifC's 
railroad, and thence on southerly and easterly. That the purpose in view on 
the part of sald board of directors of Miller Levée District in the construc- 
tion of sald levée, to confine the flood waters which are now and which hâve 
always heretofore been accustomed to flow down the Red river and the low 
lands adjolning its channel Into the channel of sald river north and easterly 
of said Une of levée, and to prevent any of the waters accustomed heretofore 
to flow down said river and the low lands adjolning it from coming upon any 
of the lands embraced in said levée district, being thosè lands lying south 
and west of the said levée, and between it and what is known as the foothills. 
or high lands of Miller county adjolning said Red river bottom. 

"The plaintiff allèges that said board of directors, with the purpose and 
intent aforesaid, bas caused surveys to be œade and the location of said levée 
to be fixed by engineers, and plans and spécifications thereof to be drawn, and 
bas or is about to arrange for the building of said levée by contract with a 
contraetor or contractors, and is now engaged in negotlatlng for the sale of 
bonds in the sum of $300,000, or some like amount, in order to ralse funds for 
the purpose of constructing said levée. 

"The plaintiff further allèges: That in the spring of 1908 an overflow oc- 
curred in the Red river, the helght of which was duly ascertained and mark- 
ed, so that it is now well known. Said overflow was regarded, and is in 
fact, a fair exanjple of the floods which may reasonably be expected to occur 
in said river. That the levée proposed to be constructed by the défendant dis- 
trict wlU be about five feet hlgher than the high water of the year 1908, and 
therefore hlgher than any known high water in said river. 

"The plaintiff further allèges that a levée district bas heretofore been cre- 
ated by a spécial act of the Législature of the state of Arkansas on the op- 
posite side of Red river, on what is known as the Lafayette county side, and 
a levée constructed of solld earth on an average of two feet hlgher than the 
high water of said river in the year 1908, above referred to. And, further, 
the plaintiff allèges that it is advised, and allèges as true, that the sald 
levée district on the Lafayette county side intends to, and will in the near fu- 
ture, increase the height of said levée so that it will be of at least as great, 
if not greater, height than the levée proposed to be constructed by said défend- 
ant board of directors. 

"The plaintiff further allèges that between said two embankments or levées 
not more than two-flfths of the flood water of Red river bas heretofore been 
accustomed to pass, and that the efCect of conflning ail of sald water, the same 
being river water and accustomed to flow down the natural channel and nat- 
ural drainage tributary thereto, in Red river will be to raise the water in 
the channel of said river to such a height as will overflow said levée in case 
of a flood similar or Uke the one of 1908, which said floods may reasonably be 
expected. 

"The plaintiff further allèges : That more than 20 years ago, by spécial act 
of Congress, and under the authority and approval of the Secretary of War, 
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it constructed a rnilroad bridge aeross sald river near Garland City, and 
built a: roadbed aeross tlie lowlands adjoining said river, leaving Rutficieiit 
openiugs or trestle work to allow ail flood water from sald river which uiiglit 
reasoiiably be auticlpated to pass free from obstruction through tbe same. 
* * * That tbe top of its pivot pler in its bridge aeross Ked river is less thail 
six Incbes above tbe bigh water of 1908, and tbe bottom abord of tbe draw of 
sald bridge, which is the lowest part of tbe steel work of the btidge, Is not 
more than high euough above that bigh-water mark to allow for tbe passage of 
drift. That by the construction of sald levée the water of Red river wDl be 
ralsed durlng ordlnary overflow more than two feet above the hlgb-water 
mark of 1908; aiid should the Lafayette county levée be added to In beight, 
as Is now proposed by the Lafayette Levée District No. 1, then the water In 
Ked river at said bridge vvlll be raised at least flve feet bigher than tbe 
lilgb-water mark of 1908, with the resuit that the water will be about flve 
feet above the présent height of the pivot pler, and will cause the logs and 
driftwood which always float down said iriver durlng overflows to lodge against 
tbe draw spau of; said bridge, and the pres,sure from said accumulated drlft 
would in ail probability cause said bridge. to glve way. * * * 

"ïhe plaintifC further states : , That in the event sald proposed levée should 
be constructed, and should the levée on the Lafayette county side be increased 
in height, so that the height of two said levées would be substantially tlie 
same, one or the other of said levées would necessarily in the time of high 
overflow give way, and that it would not be possible for the plaintiff to know 
which of said levées would give way, so that it would be necessary for it to 
provide, by additional openings on both the Miller county side and the Lafay- 
ette county side of the main chanijel of said river, to take care of the immense 
volume of water which would be discharged over and through the openings in 
the levée which should break and give way. That the expense necessary to 
I)rovide for the additional openings required would be in excess of $100,- 
000. * * * 

"The plaintiff further allèges : That the act Creating said levée district 
does not prescribe the height to which the levée should be built, nor the 
distance from the bank of the river where the levée should be constructed. 
That the défendant board of directors hâve located said levée so near the 
bank of said river, and are intendiiig to and will coustruct it of such height, 
that it will be of no beueflt to the lauds which were inteuded to be protected." 

The arnended bill also alleged that if the levée is constructed the 
•Company will be compelled to rebuild its bridge at a cost of over $150,- 
000, which the levée district cannot pay, owing to the limitation on the 
amount of ta,xes which it can raise. The amended bill further alleged 
that in the condemnation proceedings it was allowed $14 for that part 
of its right of way taken for the levée, and that it bas appealed from 
that award. 

[1] The directors of the district are proceeding to build the levée 
under direct législative authority from the state of Arkansas. They 
constitute one of the agencies of the state. That the state under its 
gênerai governmental power has the right to build levées to protect 
land from overflow cannot be doubted. Carbon v. Levée District, 59 
Ark. 513, 532, 27 S. W. 590; Cubbins v. Mississippi River Commis- 
sion (D. C.) 204 Fed. 299, and cases there cited. The principal ques- 
tion is whether or not, if the state does that in this case, and the dam- 
ages which plaintiff says it will Suffer are not paid, any provision of 
the national or state Constitution will be violated. That such pro- 
ceedings are not in violation of the Constitution of Arkansas is set- 
tled by the case of McCoy v. Board of Directors of Plum Bayou Dis- 
trict, 95 Ark. 345, 129 S. W. 1097, 29 L. R. A. (N. S.) 396. The court 
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saicl there, at page 352 of 95 Ark., at page 1100 of 129 S. W. (29 L,. 
R. A. [N. S.] 396): 

"We eonclude tliat, upon the state of facts whicU the jury eould hâve found 
under the instructions of tUe eourt to exist, the défendant eould rlghtfully 
construct the levée in the manner described without llabllity to plaiutifl: for 
damages. It is insisted, however, that a distinction should be made because of 
the provision of our Constitution that 'prlvate property shall uot be taken, 
appropriated or damayed for public use without just compensation therefor.' 
Article 2, par. 22, Constitution of 1874. In reacCing the conclusion above au- 
nounced, we are not unmindful of the constitutionai provision; but, where 
no right lias been viola ted, there is no hi.iury for which the law affords com- 
pensation. It Is a case of injury without daniases. Lamb v. Eeclaniation Dis- 
trict, 73 Cal. 125, 14 Pac. 625, 2 Am. St. Rep. 775." 

That the acts done in this case do not cqnstitute a "taking," within 
the meaning of the word as used in the fif th amendment to the Con- 
stitution of the United States, is settled by the cases of Jackson v 
United States, 230 U. S. 1, 33 Sup. Ct. 1011, 57 L. Ed. 1363, and 
Hughes V. United States, 230 U. S. 24, 33 Sup. Ct. 1019, 57 L. Ed. 
1374, decided on June 16, 1913, and since this case was argued. It was 
also held in thdse cases that if the United States, in the lawful exer- 
cise of its power to improve the navigation of the Mississippi river, 
caused damages, such as the plaintiff would sufïer in this case, it was 
not liable tiierefor. In Jackson v. United States the court said: 

"The third considération — tliat is, tlie preventing of the outflow of water 
by work done in the tributaries, and the eonse(iuent increase in tlie volume of 
water in the river — cannot be tested froni the point of vievv of Individual 
authority, as the power to do so involves necessarily the exercise of govern- 
mental power. We therefore come to consider the proposition in that aspect. 
l!i doing so, however, it is to be observed that, even If ail the previous con- 
sidérations which we hâve stated, concernlug the nonliability to resuit f rom 
building levées, measured by the right of au individual to build a levée to 
prevent the water of a river from oveftlowing its banks and destroying bis 
property, be put out of view, and the case, therefore, in ail its aspects be 
tested by the scope of the governmental authority possessed by the United 
States, tlie absence of iiierit in ail the claiins is too clear to require any- 
thing but statement. We say this liecause the plenary power of the United 
States to legislate for the beneflt of navigation, and to construct sucli worlvs 
as are appropriate to that end, without liability for remote or consequential 
damages, has been so often decided as to cause the subject not to be open. 
It was directly ruled as to work done by the Mississippi Eiver Commission in 
Bedford v. United States, 102 U. S. 225, 24 Sup. Ct. 238, 48 L. Ed. 414, upon 
the authority of which case, as we hâve said, the court below placed its ruling, 
and as the underlyliig principles which coutrolled the décision in tlie Bed- 
ford Case, and which govern the subject, were agaiu at this term, with much 
élaboration, stated and applied, we think it uniiecessary to do more than re- 
fer to that ruling (United States v. Chandler-Dunbar Water Power Co., 229 
U. S. 53, 33 Sup. Ct. 667, 57 L. Ed. 1063, decided May 26, 1913), and to direct 
that the judgment below be atHrmed." 

If the United States in the proper exercise of its governmental pow- 
ers is not liable for consequential damages caused by such exercise, 
then a state cannot be made liable for such damages, when it is prop- 
erly exercising its governmental powers, by reason of any provision 
of the national Constitution. That such consequential damages can- 
not be recovered has been frequently held. C, B. & Q. Ry. Co. v. 
Drainage Commissioners, 200 U. S. 561, 26 Sup. Ct. 341, 50 L. Ed. 
596, 4 Ann. Cas. 1175; C, B. & Q. Ry. Co. v. Board of Supervisors, 
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Appanoose County, lowa, 182 Fed. 291, 104 C. C. A. 573, 31 h. R. A 
(N. S.) 1117 (8th Circuit). 

[2] The plaintiff daims, however, that, even if a state has the right 
to divert the waters of a river without liability to those damaged there- 
by, the construction of the levée in the manner and to the height pro- 
posed would be so unreasonable and arbitrary as to demand injunc- 
tive relief of a court of equity, and it quotes from the case of C., B. 
& Q. Ry. Co. V. Drainage Sommissioners, 200 U. S. 561, on page 593, 
26 Sup. Ct. 341, on page 350 (50 L. Ed. 596, 4 Ann. Cas. 1175), the 
following : 

"If the means employed hâve no real, substantlal relation to public objects 
which governnient may legally aecompUsh, if they are arbitrary and unrea- 
sonable, beyond the necessities of the case, the judiclary will disregard mère 
formfj, and interfère for the protection of rights injuriously affected by such 
illégal action." 

The only allégation in the bill bearing upon this point is the fol- 
lowing : 

"That the défendant board of directors hâve located said levée so near the 
bank of said river and are intending to and will construct it of such height 
that it will be of no benefit to the lands which were intended to be pro- 
tected." 

This is entirely insufficient to bring the case within the principle an- 
nounced. The public object which the state might legally accomplish 
was the prévention of the overflow. The means employed were the 
levée. In view of the millions of dollars spent on levées in the United 
States, it is idle to say that they hâve no real, substantial relation to 
the prévention of overflows. By the law hère in question the height 
of the levée was left to the judgment of the board of directors, and 
so was the location thereoî with référence to its proximity to the bank. 
There is no allégation in the bill that, in determining this height or 
this location, the directors acted in an arbitrary and unreasonable man- 
ner. There is no allégation that they did not employ compétent en- 
gineers. If the Législature had in the act itself located the line in the 
same place where the directors did locate it, and if it had in the act 
itself fixed the same height for the levée which the directors after- 
wards did (both of which things the Législature had the undoubted 
right to do), it could not for a moment be contended that an alléga- 
tion such as is found in the bill would require the court to enjoin the 
prosecution of the work thus ordered by the Législature. Such an al- 
légation would amount to nothing more than the opposition of the 
opinion of the railway company to the opinion of the Législature. In 
Moore v. Board of Directors, 98 Ark. 113, at page 117, 135 S. W. 819, 
at page 821, the court said: 

"It will be seen from this that the court held that only an arbitrary and 
manlfest abuse of power by the Législature would be reviewed, and not 
merely niistakes of judgment. To hold otlierwise would be to take away 
from the lawmakers the powers conniutted to them and to substitute the 
judgment of the courts, requiring.the latter to revlew every matter alleged to 
hâve been erroneously determined by the Législature. It is only an arbitrary 
détermination of the lawmakers, made without just and reasonable basis, that 
the courts should revlew. We said in Louislana & Ark. Ry. Co v. State, 85 
Ark. 12, 106 S. W. 960: 'The législative détermination should be and is con- 
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clusive, unless it is arbitrary and without any foundatlon In justice and rea- 
son.' Nor can the courts review merely on gênerai allégations that the assess- 
ments are 'arbitrary, excessive, and conflscatory.' Facts must be pleaded 
whlch show that the décision of the lawmakers was not merely erroneous, 
but that it was manlfestly outside of the range of the facts, so as to amount 
to an arbitrary abuse of power; for nothing short of that will authorize a 
review by the courts." 

In Salmon v. Board of Directors, 100 Ark. 366, at page 369, 140 
S W. 585, at page 586, the court said : 

"Again, it is alleged in the answer, and it is now Insisted, that the beneflts 
to the land in question to be derived from the improvement will not be com- 
meîisurate with the amount of assessments levled, and that the annual assess- 
ment should not hâve esceeded 4 per cent, of the valuation of the lands, which 
amount appellant tendered in court. The législative branch of the govern- 
ment is, as we bave said in several cases, the sole Judge in the matter of 
creating improvement districts of thls character, in establishing the bound- 
arles thereof, and in determlning, or in providing means for determining, the 
amount of assessments based on beneflts, and the courts will not interfère un- 
less an arbitrary and manifest abuse of the power is shown. Mère mistakes 
of the lawmakers, or of those empowered by the lawmakers to make assess- 
ments, in fixing the amount or rate of assessment, will not be reviewed and 
corrected by the courts. Moore v. Board of Directors liong Prairie Levée 
District, 98 Ark. 113, 135 S. W. 819; Board of Improvement v. Pollard, 98 
Ark. 543, 136 S. W. 957." 

The decree of the court below is affirmed. 



THE CHAELTON HALL. 

(Circuit Court of Appeals, Second Circuit. June 14, 1913.) 

No. 253. 

SiiippiNO (§ 141*) — Damage to Cargo— Périls of the Sea. 

Damage to a cargo of nitrate from water escaping frora a Bteel ballast 
tank which was being filled while the vessel was diseharging, caused by 
the fact that the top of the tank had buckled so that the manhole cover 
did not fit, held due to périls of the sea for which the vessel was not liable 
under the exception in the bill of lading; there being évidence that the 
tank was properly constructed and was in good condition when the vessel 
started on her return voyage f fom western South American ports to P^ila 
delphia, and that she encountered very severe weatber which injured her 
in other respects. ,, 

[Ed. Note. — For other, cases, see Shipping, Cent. Dig. §§493, . 497-199; 
Dec. Dig. § 141.* 

Loss by périls of the sea, see notes to The Duubritton, 19 C. C. A. 465 ; 
Southerland-Innes Co. v. Thynas, 64 C. C. A. 118i] 

Ward, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the E. I. Du Pont de Nemours Powder Com- 
pany against the steamship Charlton Hall, J. Robertson Dunn, claim- 
ant. Decree for respondent, and libelant appeals. Affirmed. 

•For other cases see same topie & § nÙmbee in Dec. & Am. Digs. 1907 tb date, & Rep'r Indexes 
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Followîng is the opinion of the District Court, by Ilough, Dis- 
trict Judge: 

In January, 1912, tlie Cliarlton Hall arrived at Philadelphia vvith a ears-'o 
of nitrate from the West Coat-t of South Auierlca. After diseharging a part 
of her cargo the oflicers of the ship deenied it advisahle to fill up the No. 1 
ballast tank. The sea coek was opened and more than enougli time elapsed 
to fill up the tank, yet soundlngs showed that the tank was not full, wlnle 
soundiug the bilges revealed no water in theni. This condition of affairs ap- 
parently puzzled those in charge of the steamer, but they finally shut off the 
sea cock and (continulng the discharge of cargo) fouud that so much water 
had come into the hold (or remalned in the liold) during the extremely cold 
weather then prevailing that the cargo was frozen stlflf for some two or three 
feet above the ceiling of the hold. This ceiling is a permanent board cover- 
ing extending over the top of the tank and formlng the floor upon whieh the 
cargo is laid. Access to the tank is gaincd by hatches in the ceiling. ïhere 
is no évidence that at any time this ceiling was injured or broken or in any 
such condition that pressure or a blow could hâve been given by cargo to the 
tank. The ceiling at ail times fulfllled the function for which it was de- 
vised. 

The cause of the frozen water in the cargo remained a mystery untll the 
Oharlton Hall had gone (light) from Philadelphia to New York, where she was 
drydocked, and it was then discovered that the cernent on her port side be- 
tween 14 frames was cracked and broken, much of it badly, and that one of 
the manhole covers, also on the port side, was displaced in a very curlou» 
mauner. As construeted, this manhole cover cousisted of a steel or iron 
plate over the manhole, packed with a gasket and tightened with a dog by 
means of a central screw boit. This is a usual and proper method of con- 
struction. On survey the screw, dog, manhole cover, and gasket were ail 
perfect, but the top of tiie tank had become deformed or buckled in such a 
manner that a good gasket and duly tightened dog no longer niade a water- 
tlght joint. When the tank was iilled the water spurted out in a considérable 
stream. 

This case differs from niany others of the kind in the fact that tins ex- 
amination, made shortly alter damage discovered and before the ship was 
laden, revealed exactly what was the matter, for there is no contradiction of 
the évidence showiug that the amount of water whieh would flow tlirough 
the sea cock during the time the same was opened, and which would escape 
through the deformed manhole joint, was quite enough to account for ail the 
frozen water which injured the cargo. 

It may be noted hère that the rapid freezing of the water is measurably 
accounted for not only by the severity of the weather but the fact (of wliicli 
judicial notice is taken) that the sea coeks were opened at Philadelphia in 
fresh water, something which greatly faellitated freezing; and this accounts 
for the fact that the water did not show in the bilges, which were also frozen. 

ïhe leading question of fact is how and when did that déformation of the 
tank top occur, which (proximately if not legally) caused the injurious tlow 
of water? Claimants contend that it arose from péril of the sea on the long 
and stormy passage from Antofagasta to Philadelphia. Libelant points out 
that no other substantial injury to the ship was discovered, that the weather, 
while severe, was not niaterially différent from that encountered on the out- 
ward passage, and therefore asserts that there was a defect in the ship at 
the beginning of the voyage amounting to a lack of seaworthiness, conclud- 
ing that, since the vessel was not seaworthy when tlie voyage from Anto- 
fagasta began, the saving exception in the bill of lading concerning péril of 
the sea does not apply, and neither does the protection of the Harter act. 

The Charlton Hall liad been surveyed for reclassification immediately be- 
fore starting from New York for the West Coast of South America ; she re- 
ceived the highest classification ; and the évidence is direct that this par- 
ticular tank was then tested and found tight. She arrived at her flrst port 
of destination with tanks enipty, and she did hâve heavy weather going out. 
As cargo went out, ballast tanks were filled, and the No. 1 tank was fllled 
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from Valparaiso to Callao, and then down to Iquique, or, in time, from 
October lOth to November 7, 1911. 

The flrst cargo for the United States was taken on (as per bill of lading) 
at Caleta Buena on November 4tli, and next at Iquique on November 8th. 
Down to thls time the No. 1. tank was full. Waves are high on the Pacific 
Océan, and at thèse nitrate ports the steamer lay ofl: the coast in surf of 
sucli a character that tlie lighters bringing out tlie cargo lost, and apparently 
were expected to lose (judging by tlie provisions of the charter party), con- 
sidérable parts of their loads. 

When at Caleta Buena the inward cargo began to corne on board the captain 
personally went into the hold, saw that it was ail in order and the bilges dry ; 
the tank was then full. Havlng taken on board upwards of 19,000 bags of ni- 
trate, he went to Iquique with the tank still full, and there, having taken on 
more than 31,000 bags, pumped out the tank. Certainly no freezing rendered 
détection of leakage difïicult at that time and place, yet the bilges remained 
dry. This is satisfactory évidence to me that the manhole eover was in good 
condition at and after leaving Caleta Buena, at which point the inward voy- 
age began. 

Libelant has introduced expert évidence to show that the buckling of the 
tank top could not hâve occurred by the tossing and twisting of the ship in 
heavy weather without other and more substantial injury being shown to the 
fabric of the vessel than is indlcated by the breaking and cracking of cernent 
between frames. Thèse opinions are most respectable, but slnce the weather 
adnilttedly was very heavy and the cernent was broken, they do not answer 
the inquiry, Why dld the tank top buckle? That the métal was sufflcient and 
of good quality is, I think, shown by the action of Lloyd's surveyor when the 
difficulty was discovered, for he did not require a plate to be substituted nor 
the métal even to be faired in place, but put on a différent kind of manhole 
cover which could be made tight notwithstanding the inequality or buckling 
of the tank top. 

In my opinion the évidence afiSrmatively shows that a proper manhole cover 
closing an aperture in a well-built tank did begin leaking by the overpower- 
ing action of the wind and v^'aves on the voyage from Caleta Buena to Phila- 
delphia ; the vessel having been seaworthy in respect of this tank on leaving 
the port of departure. It follows that the damage complained of is within 
the exception of the bill of lading, and the libel is dismissed, with costs. 

Harrington, Bigham & Englar, of New York City (D. Roger Englar, 
of New York City, of counsel), for appellant. 

Burlingliam, Montgomery & Beecher, of New York City (Robinson 
Leech, of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Decree afïîrmed, with costs, by a majority of the 
court, on opinion below. 

WARD, Circuit Judge, dissents. 
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SAFETT-AKMORITE CONDUIT CO. v. MARK et al. 

(Circuit Court of Appeals, Sixthi Circuit. June 5, 1913.) 

No. 2,342. 

Patents (§ 328*) — Validity and Infkingement — Process ce Exameiing 
Métal Surfaces. 

The Garland & Garland patent, No. 611,900, for a process of treating: 
and enameling métal surfaces, held not anticipated, valld, and infringed. 

Appeal f rom the District Court of the United States for the Eastera 
Division of the Southern District of Ohio ; John E. Sater, Judge. 

Suit in equity by the Safety-Armorite Conduit Company against 
Cyrus Mark, Anson Mark, and Clayton Mark, partners as the Mark 
Manufacturing Company. Decree for complainant, and défendants, 
appeal. Affirmed. 

The f ollowing is the opinion of Sater, District Judge : 

Tlie complainant charges the infringement of its patent No. 611,900, issued 
to Robert and John W. Garland, October 4, 1898, for a new and useful 
method of treating métal pipes. The défense is anticipation and want of in- 
vention. 

The patent particularly relates to tlie cleaning of métal pipes, such as are 
installed for use in- buildings as electrical conduits. The pipes vary in di- 
ameter from one-half of an inch to three inches and are ordinarily about teu 
feet in length. Their use has become extensive; the complainant alone sell- 
ing from 18,000,000 to 24,000,000 feet per year. The National Board of Fire 
Underwriters imposes on nianufacturers, bullders, and owners rigid require- 
nients as to the character of such pipes. To avoid the tearing and wearing of 
the insulation of the wires drawn through them, and the conséquent loss 
occasioned thereby, it is exacted tliat their interior surface shall be not only 
enameled, but smooth. The patentées state in their speciflcfitlons that prior 
to their discovery of their method pipes whlch were enameled or otherwlse 
coated on their inner surface, for use in carrying electric wires, coutained 
small projections and particles of slag or scale, and when the wires were 
drawn through the pipe they contacted with such obstructions, tearing away 
the enamel coating and destroying the insulation of the wires. They déclare 
that their invention overcomes this difflculty by a cheap and simple method 
of giving a smooth, even, inner surface before the enamel or coating is ap- 
plied to the pipes. The method of treating the pipes under their invention is 
to submerge the pipe in a weak solution of acid, preferably sulphuric acid,, 
and then remove the pipes and subject its interior to a blast of air contain- 
ing abrading material, preferably sand. The scale and slag causing the 
roughness and obstruction in the interior of the pipe, being loosened by the 
acid, is dislodged and driven out by the sand blast, and the smooth interior 
surface thereby produced is well adapted for receiving the enamel. The 
Interior coating Is then applled, either by dipping the pipe into a bath of 
the coating material, or in any other suitabie way. The advantages claimed 
for the invention are a much better article than was theretofore possible by 
a method of preparinç the inner surface which is cheap, rapid, and easilj'^ 
carried out. The patentées do not limit themselves to any particular solu- 
tion for loosening the scale or of applying the acid and blast. Their process 
of treating the interior surface of métal pipes Is thus seen to consist of (1> 
applying a dilute acid solution thereto, or pickling the pipes ; (2) driving a 
blast, provided with an abrading material, through the pipes after the com- 
pletion of the pickling opération ; (3) the enameling of the treated surface ; 
and such are the successive steps set forth in their two claims. 

Although the patentées' method of treating métal pipes may be but a slight 
advance over the prior art, it results in the production of a highly "seful 

•For otber cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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article, and Involves novelty and patentable invention suflicient to justify 
the issuing and sustaining of the patent. Long prier to Its grant, the cleans- 
ing of the interior and exterlor surfaces of pipes, as well as of the exterior 
surface of other metallic articles, by pickling in a dilute acid, was exten- 
sively praeticed, as appears from the British and American patents ofCered 
in évidence. Sand blasts had long been used for the same purpose, and for 
removing obstructions and projections from the interior of pipes. The enam- 
eliug of their interior was also familiar. Some of the prior patents cover 
merely a method of enameling, or of enameling and glazing ; others, a method 
of pickling, followed by washing or boiling in hot water; others, a method 
of pickling and a subséquent eleansing with a brush or sand and water; in 
still other instances, to one or more of thèse steps was added some sort of 
a coating to the métal treated. Mandrels had been used to remove scales 
and other deposits and obstructions from boiler and other tubes. Blasts 
of steam and air had been employed for the same purpose," or to cleanse the 
exterior surface of bodies, and sand blasts had been used in connection with 
pickling. But, whatever were the methods employed, it is not shown that 
any one had ever praeticed the same or combination method devised by the 
patentées, or obtained the same resuit. None of the éléments entering into 
the method or process is in itself claimed to be new ; but it is the use of 
them ail, and the new combination of thém ail, and the securing of a new 
and useful resuit thereby, that constitutes the basis on which the patent rests, 
and that justifies the finding of patentability. Halles v. Van Wormer, 20 
Wall. 353, 22 L. Ed. 241; Loom Co. v. Higgins, 105 U. S. 580, 591, 26 L. 
Ed. 1177 ; Elizabeth v. Pavement Co., 97 U. S. 126, 24 L. Ed. 1000 ; Kermentz 
V. Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719, 37 L. Ed. 558 ; Western Electric 
Co. V. Millheim Electric Téléphone Co. (C. C.) 88 Fed. 505. 

The increasing use of electrlcity for light and power purposes created an 
extensive and growing demand for the installation of metallic pipes imbedded 
in the walls and floors of large buildings, as containers of insulated electric 
wires. The annoyance and loss from grounded circuits, the danger of loss 
by lire occasioned by the destruction of the coverlng of the wires, and the 
tearing away of the enamel when wires were drawn over or against rough 
places, or sliarp and projecting points in the pipes, called for a perfection 
not theretofore known in their interior finish. A new use had arisen for 
small pipes, demanding a nlcety, a précision, a smoothness in construction, 
as regards their interior, not previously requlred. When they corne from 
the mill, there are présent on their interior surface scales and some rust. 
Thèse are ordinarily removed by the acid pickling, which destroys their con- 
nection to the pipes; but in so dolng it also to some degree dissolves and 
pits the interior surface of the pipes, and leaves in them salts of Iron and 
a gummy or collodial coating. Adhering particles, and the projecting parts 
of particles imbedded in the iron, produce roughness. If loose and partially 
adhering particles remain, the enamel does not afflx itself to the interior 
surface of the pipes, nor can it hâve a solid bearing on such particles, nor 
will It always wholly cover the rough and sharp projecting edges of such 
particles. So long as imperfections, whether consisting of rust, blisters, 
burrs, slivers, sharp edges or points, or of obstructions of any kind, exist 
which interfère with the ready pulling of the wires through the pipes, or 
tend to injure their coverlng, the pipes or tubes are commerclally objectiona- 
ble, and their use is condemned if such imperfections exist to any marked 
estent. Resort was had to varions devices to free the interior of the pipes 
from such faulty features — such as washing them, subjecting them to hot 
water to remove thé acid, blowing air or steam through them, ramrodding 
and reaming them by machinery, tumbllng them in a revolving barrel, eleans- 
ing them with brushes, drawing wire rope through them, placing them on a 
lathe and hammering them as they revolved, drlving sand and steam through 
them, etc. ; but none of thèse expédients were found effectuai. As the resuit 
of much experimentlng, the patentées hit upon the method set forth in the 
Garland patent. The practlcal efCect of driving through the pipes a blast 
provided with abrading materials, after their pickling, is to remove ail, or 
substantlally ail, loose particles, acid and acid efCects, to wear off sharp and 
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projectiug surfaces, siuootli tlio interlor surface, and leave t]ie tubes, witli- 
out aiiy other needed treatuient, ready for recelviug tlie eiuunel. From tliis 
it ueeessarlly follows that tlie saurt blast drle.s tlie ])ii)cs ; for, vvere it uot 
so, and were the pipes left in a niolst condition, tliey would be subject to 
rust, and. wouid consequently bave to be di'ied and probably further treated 
to reniove sucb rust, before the final step of enanielins is undertalîen. 

It is urged that the patent dooa iiot meutiou ail of the bénéficiai results 
now elaimed and found to foUow from the sand blast treatnient. The flie 
vvrapper shows that the renioval of acid was in contemplation. It, and the 
patent also, disclose that the tubes were to be left In a condition for enamel- 
Ing at the conclusion of the saud blasting. That fact as clearly appears as 
If it were afflrmatively stated. It nuist follow, therefore, that the sand blast- 
ing opérâtes as a drler. An inventor's failure, wheii he perfectcd Iris ap- 
paratus or process, to foresee ail of its results, does riot iuvalldate hls patent. 
He is entitled to its use for every purpose to whieh it is adapted (New Pro- 
cess Fermentation Co. v. Koch [C. O.J 21 Fed. 580), and whatever the pat- 
ent fairly covers the inventer is entitled to, although Its complète capaclty 
Is uot reelted in the spécifications and was unl^nown to the inventor prior 
to the issuing of the patent (Diamond Rubber Co. v. Consol. Tire Co., 220 
U. S. 428, 31 Sup. et. 444, 55 h. Ed. 527). 

The method prescribed in the Garland patent differs from. tliat set forth 
in the British patent to Cowper-Cowles, No. 16,507, which was Issued in 1893, 
and is thought by some of the expert wltnesses to be more nearly anticipatory 
of the patent under considération thau any other. Hls patent relates to a 
method of and apparatus for pickllng the exterior of metalllc articles prepara- 
tory mainly to their recelving a coat of métal or of metallic compound, but 
whlch is also applicable to pickling them for any other purpose. His spécifi- 
cations provide that "in some cases It la advantageous to treat the articles 
hefore pickllng, and in intervais of the process of pickling, wlth a sand blast." 
He conteuiplated the use of the siiud blast merely as auxiliary to the cleans- 
Ing action of the acid, and not as a step followlng the completion of the pick- 
ling to remove ail prior obstructions, traces of acid, of cutting and project- 
ing éléments and other objectlonable and rough features, but a step inter- 
mediate to a succession of tube immersions in the pickling solution. He states 
no method of applying the sand blast and no treatment to be given subsé- 
quent to the pickllng and prior to the coating. His patent contains no sug- 
gestion of a method of treating the Interlor surface of pipes, or a complète 
unltary method such as that devlsed by the Garlands. The sand-blasting 
process under the Garland patent takes place aftcr the pickllng. It was 
mauifestly thls différence in the tlme of applying the sand blast that mainly, 
If not entirely, induced the Patent Oflice to grant the Garland patent, not- 
wlthstanding tiie disclosures of that of Cowper-Cowles. 

Under the recognized rule as to the extent to which foreign patents are 
held to he anticipatory, the Cowper-Cowles patent cannot be held to defeat 
the one hère in question. Seynioiir v. Osborne, 11 Wall. 516, 560, 20 L. Ed. 
33 ; Haulfeu v. Godshalk Co., 84 Fed. 651, 28 C. C. A. 507 (C. C. A. 3) ; New 
Process Fermentation Co. v. Koch (C. C.) 21 Fed. 580; Carnegie Steel Co. v. 
Cambria Iron Co. (C. C.) 89 Fed. 721, and 185 V. S. 403, 22 Sup. Ct. 698, 
46 L. Ed. 968 ; Western Electric Tel. Co. v. Millheim, supra. Even as to 
domestlc patents, the Garland method is not invalldated by statements in 
au earlier publication, unless those statements are full and deflnite enough 
to inform those skilled In the art how to i)ut in practlce the patented Gar- 
land Invention. Moreover, a process patent can only be anticipated by a siml- 
lar process, and no such process as that set forth In the Garland patent is 
shown in any prior patent. It is not sufflclent to show a pièce of mechanism 
by which the i)rocess might hâve been performed. Carnegie Steel Co. v. 
Cambria Iron Co. It is signlflcant that the disclosures of the many earlier 
patents cited by the défendant did not resuit In the application of the prior 
patentées' method to the préparation of tubes to carry electric wlres. 

The Koberts patent. No. 582,052, May 18, 1S97, was also cited by the ex- 
aminer for the rejection of the flrst three original claims in the Garlu-id ap- 
plication and is relied on hère as anticipatory. That patent relates to the 
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cleaning of the surface (exterior) of liodles, and is for a inethod of cleansing 
by the use of an acid and scouring by means of bruslies and water. The ap- 
plication and clain)s of the Garlands as amended were deemed by the ex- 
aminer — and correctly, I tliink — to distiiigulsh their method from that of Rob- 
erts, else their patent would not hâve been granted. 

After the Garland patent issued, Tilghman & Brooksbanlî in 1902 made 
application for a patent for the same method and an allowance of the sauie 
claims. They were the owners of the Tilghman patent, No. 108,408, October 
18, 1870, for an improvement in cutting, grinding, boring, dressing, pulver- 
izing, and engraving the exterior surfaces of stone, métal, glass, and other 
hard substances, by means of a stream of sand, or grains of quartz, or of 
other suitable niaterial, propelled by a rapid jet or current of steam, air, 
water, or other suitable gaseous or liquid médium, or other direct force. It 
did not involve the pickling process. In the 82 years which hâve elapsed, 
their method, in so far as the record discloses, was never applied to the 
ïleaning of the inner surface of tubes. The interférence declared betweeu 
the Tilghman & Brooksbank application and the Garland patent terminated 
in a décision on concession in favor of the latter. The concession made, ac- 
cording to the évidence of John W. Garland, was the priority of the Gar- 
land invention. The resuit of the interférence proceeding Is not binding on 
the défendants, who were not parties to it (Wilson v. Consolidated Store- 
Service Co., 88 Fed. 286, 288, 31 C. C. A. 5.33 [G. G. A. 1] ; nevertheless it 
has some weight favoraijie to the complalnant in determining the validity of 
its patent (Westinghouse v. Stanley, 133 Fed. 167, 68 0. C. A. 523 [C. C. A. 1]). 

The évidence of Jolin W. Garland is that varions futile experiments were 
made to produce an acceptable commercial tube, before the pateuted method 
suggested itself. The witness Flack, who was experieneed in métal and tube 
manufacture, détails expédients tried by the American Conduit Manufactur- 
ing Company, which flnally adopted the Garland method. His company, he 
says, was compelled to use the sand blast as the flnishing step in the prépara- 
tion of pipe for enameling, or else give up the attempt to manufacture elec- 
trical conduits, and after making a pretty thorough search among users of 
the sand blast, to ascertain whether it had ever been used prior to the issu- 
ing of the complainant's patent for scouring the interior surface of tubes, it 
found that the manner of scouring employed in the manufacture of batJi- 
tubs was the thing nearest to complainant's method, and that was not satis- 
fying. When his company was sued for infringement, a compromise was 
efCected whereby it recelved a llcense permitting it to proceed according to 
complainant's method. The witness Smith, who was in charge of the Ar- 
morite Interior Conduit Company, and who had held other important posi- 
tions in manufacturing plants, recites the unsuccessful efforts of his company 
to produce a commercial pipe that would acceptably meet the requireuients 
of the trade. It found itself unable to compete with complalnant, and, liav- 
ing no satisfactory method of successful pipe production, it "stole," he said,, 
"the [complainant's] process of sand-blasting." Garland names other man- 
ufacturers that adopted complainant's method (page 299), only to relinquish 
the same or wholly retire from business when their right to use the same 
was ehallenged. The défendant, in its efforts to produce a high grade of 
merchantable pipe, with knowledge of the existence of the Garland patent, 
also, after trying varions methods, adopted the process therein described, 
purcliased a machine constructed for use in connection therewith, and used 
it for a period of from four to six weeks immediately prior to the beginnlng 
of this suit. It thus appears that, as soon as competltors learned of the 
Garland method, they one after another appropriated and used it, until called 
upon to défend their right to do so, and this none of them were willing to 
do. ïlieir conduct bespealvs the merit of the invention. That others skilled 
in the art sought to accomplish the results attained by the patented method, 
and failed in their efforts, and that there has been a very gênera! acquies- 
cence in its validity, may be and usually are évidence of invention, and not 
merely of judgment and skill on the part of the Garlands in couceiving and 
producing it. American Graphophone Co. v. L'niversal Talklng Mach. Mfg. 
Co., 151 Fed. 595, 81 C. C. A. 139 (C. C. A. 2) ; 30 Cyc. 86,1. 
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The mère faet that the metliod and Its product possess great commercial 
advantages, went promptiy into extenslve use, excluded otlier manufacturerhs 
as competitors, aud displaced other methods and pipes produeed tliereby, 
whicli liad previously been employed for carrying electric wires, does not 
necessarily establisli that the Garland patent iuvolves patentable invention ; 
but it may be considered, as niay also the presuniption of validity arisiiig 
from the granting of the patent, in determining the question of patentability, 
and if the other facts in the case leave the question in doubt, is sufijcieut 
to turn the scale. Smith v. Goodyear Dental Vulcanite Co., 93 U. S. 480, 
495, 490, 23 L. Ed. 952; Streator Cathedral Glass Co. v. Wire Glass Co., 
m Fed. 950, 38 G. G. A. 573 (G. G. A. 7). The production of tubes according 
to complainant's process lias secured economy and speed in the manufacture 
■of a useful article. Where the resuit produeed by a method is an improve- 
ment in the trade, and is for the public good and advantage, by the manu- 
facture either of a new, or better, or cheaper article than that produeed by 
other methods, such resuit is évidence of patentable novelty and utility. 
Jones V. Wetherill, Fed. Cas. Ko. 7,508 ; 30 Cye. 826, 827 ; National Tube Co. 
V. Aiken, 163 Fed. 254, 91 G. G. A. 114 (G. G. A. 6). Notvvithstanding the de- 
mand for improved tubes for conduits to care for electric wires, neither the 
manufacturers who invested their capital, nor their employés, nor men learned 
in the science, who acted as their advisers, saw and did what the Garlands 
saw, and, after protracted efCort, did. This implies novelty and patentable 
invention. The simpliclty of the process described in the patent does not 
•depreciate its value or establish want of patentable invention ; but when a 
patentée gives to the world a new combination of old éléments, whereby a 
new and useful resuit is obtained, his patent should be sustained, even if 
the changes in mechanism or method by which the resuit is produeed are 
not difflcult. Stewart v. Mahoney (G. C.) 5 Fed. 302. It is the last step that 
wins, in the law of patents. Barbed-Wire Patent, 143 U. S. 275, 12 Sup. Ct. 
443, 450, 36 L. Ed. 154; Streator Cathedral Glass Co. v. AVire Glass Co., 
supra. 

In the oral argument attention was directed to the évidence of complain- 
ant's expert, Smith (page 327), to the point that, previous to the granting 
■of the patent involved, "it was customary to clean the interior of conduit 
pipes, previously to their enameling by pickling in acid, by scourlng and abra- 
sion, either by wet scrubbing wlth sand or by sand blasting, or by forcing 
a mandrel through the pipes, b.v which the rougli surface was smoothed." 
Inasmuch as the witness did not state the order in which the sand blasting 
occurred, in view of his évidence as a whole and especialJy as given on pages 
335, 330, 337, etc., it cannot be held to support the détendants' contention 
or to contiiet with the conclusion reached. 

It is urged that the défendants liave developed a method of treating pipes 
which produces the same resuit and as good or even better pipes than can 
be had by the use of complainant's process. This constitutes no défense. 
Their ability to produce the same resuit as complaiuaut by another and différ- 
ent method does not aflfect the complainant's right to an injunction. Du 
Bois V. Kirk, 158 U. S. 58, 15 Sup. Ct. 729, 39 L. Ed. 895. . 

In view of the fact that the défendants are the owner of a machine de- 
.signed for the manufacture of tubes according to the complainant's process, 
■an injunction may go. 

Charles Neave, of New York City, and James K. Bakewell, of Pitts- 
burgh, Pa., for appellants. 

C. P. Byrnes and Geo. H. Parmelee, both of Pittsburgh, Pa., and 
E. Rector, of Chicago, III., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This was a suit based upon the 
two claims of the Garland & Garland patent, No. 611,900, dated Oc- 
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tober 4, 1898. The patent relates to the treatment and enameling of 
métal surfaces, and particularly the interior surfaces of métal pipes. 
The complainant below holds the patent through assignment of the pat- 
entées. The défenses were anticipation and lack of invention. The 
cause was heard below on the usual pleadings and upon proofs taken 
by both parties. The validity of the patent and the charges of in- 
fringement of both claims were sustained, an accounting and injunc- 
tion were granted, frora which this appeal was allowed and is main- 
tained. Judge Sater's decree in the court below was the resuit of 
minute examination and a considered opinion. It is not necessary, 
however, to pass upon its entire reasoning. Our examination of the 
record leads us to a unanimous approval of the conclusion. 
The decree is therefore affirmed, with costs. 



GOODWIN FILM & CAMBRA CO. v. EASTMAN KODAK CO. 
(District Court, W. D. New York. August 14, 1913.) 

1. Patents (§ 328*) — Photoghaphic Pellicle — Film Support. 

Hannibal Goodwin patent, No. 610,861, for a film support for photo- 
graphie purposes especially in connection with roUer caméras hcdd valid, 
not anticipated, and infringed as to claims 1, 6, 8, 10, and 12, covering 
the process and product of the patent. 

2. Patents (§ 168*) — Intebpeetation— Peoceedings in Patent Office. 

The interprétation to bp placed on a patent is to be determined by the 
language of the grant, and the proceedings of the Patent Office are im- 
material unless the patentée by his acquiescence has accepted limitations- 
imposed by the rejection of broader claims. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 243%, 244; Dec. 
Dig. § 168.*] 

3. Patents (§ 72*) — Anticipating Patents. 

Antlcipating patents and publications in order to effect a patent In 
question must disclose the invention without patentable change or altéra- 
tion. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 86-91 ; Dec. Dig. 
§ 72.*] 

4. Patents (§ 30*) — Patentable Invention — Perfection or Akt. 

The patent law does not require that an inventer shall hâve succeeded 
in bringing his art to the highest degree of perfection, but it is enough 
if the skilled in the art understand the process described and the spécifi- 
cations point out a practical way of performing It. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 34; Dec. Dig. 
§ 30.*] 

5. Patents (§ 283*) — Pbioritt— Process Patent — Estoppel. 

A patentée, during the course of proceedings to obtaln a patent, prac- 
tically conceded priority of a spécifie process for making the same arti- 
cle, and his successor In title is estopped thereafter to assert infrlnge- 
ment by articles made in pursuance of the spécifie process patented for- 
mula. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 448-450, 452; 
Dec. Dig. § 283.*] 

In Equity. Bill by the Goodwin Film & Caméra Company against 
the Eastman Kodak Company. Decree for complainant. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Edward C. Davidson, of New York City (Edmund Wetmofe, of 
New York City, of counsel), for complainant. 

M. B. Philipp and J. J. Kennedy, both of New York City, for de- 
fendant. 

HAZEL, District Judge. The Hannibal Goodwin patent in suit, 
No. 610, 861, for photographie pellicle and process of producing same, 
now owned by the complainant company, was originaliy applied for on 
the 2d day of May, 1887, and was granted September 13, 1898, more 
than 11 years later. The bill alleging infringement by the Eastman 
Kodak Company of 11 ont of a total of 12 claims was filed in Decem- 
ber, 1902, and argued and submitted for décision in May, 1913. The 
answer of the défendant sets up varions défenses, dénies infringe- 
ment of the patent and complainant's title thereto, and asserts the in- 
validity thereof in view of the state of the art and because it was 
granted for a différent invention than that described in the appHca- 
tion originaliy filed. The varions questions presented and argued are 
of much importance and complexity; the record is voluminous and 
the testimony highly technical. Although the détermination of the 
controversy is in f avor of the validity of the patent and accords to the 
claims a libéral construction, yet such détermination was reached upon 
a record of so contradictory a character that there remained a doubt 
as to the correctness of the conclusion, which doubt, however, has been 
resolved in favor of the patent. There was much caustic criticism of 
the testimony of Dr. Chandler, who testified for the complainant, and 
similar criticism of Prof. Main, who testified for the défendant; but 
the qualifications and competency of thèse well-known scientists to 
testify upon subjects relating to mechanics and the art of modem pho- 
tography in its relation to films and film supports are beyond serious 
question or dispute. No doubt many of the wide divergences of opin- 
ion arose from the abstruseness of the subject and the almost unde- 
finable mysteries of chemical reaction which obscure the untrained 
mind and which probably in a lesser degree similarly affect the minds 
of the skilled chemist learned in the art. 

There are à number of preliminary matters, such as the déniai of 
complainant's title, lâches in the issuance of the patent, asserted lâches 
in bringing the suit to a hearing, and an alleged champertous arrange- 
ment, which hâve been considered. but the assertions are believed to 
be insufficiently substantiated to justify the dismissal of the bill on 
those grounds. I therefore proceed to examine the patent upon which 
complainant's légal rights are based. 

[1 I The spécification states that the object of the invention "is pri- 
mariiy to provide a transparent sensitive pellicle better adapted to pho- 
tographie purposes, especially in connection with roller caméras." 
Then, after ref erring to the prior art and the inefficiencies of the strip- 
ping paper films, the spécification says that the patentee's support for 
the film is nitrocellulose, and that by the simultaneous use of two 
classes of solvents the film support is improved and rendered insoluble 
in the usual fixing and intensifying solutions used in photography. The 
spécification continues : 
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"In carrjlng out the invention I provide a suitable surface, such as ttiat 
of glass, and flow over the same a solution of uitrocellulose (by whicli I do 
uot mean a solution of the compound known as 'commercial celluloïd' dls- 
solved In alcohol or ether) dlssolved in nltrobenzole or other nonhydrous and 
nonhygroscoplc solvents, such as may be employed in producing celluloïd, as 
distingiilshed from collodion and diluted in alcohol or other hydrous and 
hygroscoplc diluent. The équivalents for nltrobenzole are those nonhydrous, 
nonhygroscoplc fluid solvents of nitrocellulose which are nonmlscible with 
water, of slow volatillty, and nongreasy, including nltrobenzole, above named, 
acétate of amyl, etc., which effect, when the solution has been flowed over 
a smooth plate, a smooth, transparent, imporous, imperméable film capable 
of being subjected to the photographie fluids above mentloned without belng 
affected thereby. The solution obtained by dlssolving the nitrocellulose in 
said nonhydrous, nonhygroscoplc solvent Is diluted with alcohol or other 
diluent, which, like alcohol, serves to dilute or expand the volume of the dis- 
solved nitrocellulose and increase its fluidity and which may be, and ordi- 
narlly is, hygroscoplc, miscible with water, and liighly volatile. This diluted 
solution is then applied to a smooth and hard surface, from which it may 
be stripped when dry." 

Thus it will be noticed that in practicing his process the patentée 
used as a solvent nitrobenzole, which he describes as a high-boihng, 
nonhydrous, and nonhygroscopic solvent, with the basic ingrédient ni- 
trocellulose, and as a diluent alcohol "or other diluent." The résult- 
ant of the process was a thin solution of nitrocellulose flowed evenly 
on a glass support and was easily removable therefrom. It is shown 
that, because of the high volatility of certain éléments contained in the 
solvents, they evaporated rapidly, leaving the pellicle fluidous until the 
high-boiling éléments which evaporate more slowly were also evapo- 
rated, when it became hard, transparent, and nonporous and, being 
without oil or greasiness, resisted the injurious efîects of the photo- 
graphie emulsion. The desired resuit was achieved principally through 
the high-boihng quality of the solvents and their nonhydrous and non- 
hygroscoplc character. Dr. Chandler, testifying to the efîects of the 
two classes of solvents, says : 

"The séquence of evaporation from such a mixture of liquld solvents would 
be the followlng : The loiv-bolllng rapidly evaporatlng diluent would pass ofC 
flrst ; Kuy water présent which dld not pass ofC with the vapor of the diluent 
would pass off next ; and finally the high-boillng, nonhydrous, aud nonhygro- 
scoplc solvent, such as nitrobenzole or amyl acétate, would pass off, leaving 
upon the support (that Is, the glass plate) the nitrocellulose film in its com- 
plète and finlshed state ready, either beforeor after it is detached from the 
glass plate, to reçoive its sensltive photographie coating." 

It will sufiice to reproduce the following claims : 

"(1) An improvement In the art of making transparent, flexible, photo- 
graphlc-fllm pellicles, the same conslstlng in dlssolving nitrocellulose in a 
menstrum contalnlng a hygroscopic élément an4 an élément which is non- 
hygroscoplc ; the nonhygroscopic élément being of itself a solvent of nitro- 
cellulose and of slower volatility than the hygroscoplc élément, deposltlng 
and spreadlng such solution upon a supportlng surface, and allowing it to 
set and dry and harden by evaporation, and si)reading a photographically- 
seusitlve solution on the hardened film, substantially as set forth." 

"(6) An improvement in the art of making transparent, flexible, and elas- 
tic photographie pellicles ; the same conslstlng In dlssolving nitrocellulose in 
an eventual celluloidal menstrum which is ftnhydrOus and nonhygroscoplc, 
spreading such solution upon a supportlng surface, allowing It to dry and 

207 F.— 23 
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harden, spreading photographically-sensitlve matter tliereon, and again dry- 
ing and stripping the pellicle f rom said support, substantially as set f orth." 

"(8) The process of making photographie pelllcles, which consists in sub- 
jecting nitrocellulose to the action of a menstrum combinlng fast and slow 
evaporating solvents ; the slow evaporating solvent being nonhygroscopic and 
nongreasy in nature and quality and acting as an eventual solvent as de- 
scribed, spreading the solution upon a support and settlng the same by evap- 
oratloD, then applylng photographlcally-sensitive matter and stripping, ail 
substantially as set forth." 

"(10) As a new article of manufacture, a transparent film support for photo- 
graphie purposes, the same consisting of a thin, nongreasy film, foil, or pelli- 
cle of a dried and hardened cellûloidal solution of nitrocellulose, eombining, 
in addition to the folio wing essentlal properties of glass-plate supports, viz., 
insolubility in developing fluids, insensibility to beat and moisture, imporosity 
of structure, and hardness, smoothness, and brillianey of surface, the further 
désirable properties of exceeding thinness, lightness in weight, toughness in 
texture, and elasticity in flexure, as and for the purposes specifled." 

"(12) The process of manufaeturing photographically-sensltive pellicles, con- 
sisting of flowlng a nonphotographically-sensitlve solution of nitrocellulose 
dissolved in a nonhygroscopic liquid, or a liquid which is eventually non- 
hygroscopic, and drying and hardeniug such compouud into a support for the 
photographically-sensitlve emulslon and imposing on such support the said 
sensitive emulslon, substantially as set forth." 

There was considérable argument in the Patent Office, after Good- 
win's application for patent was filed, in an effort to persuade the 
Primary Examiner that patent for process and product should be 
granted. The file wrapper and contents disclose a wealth of discur- 
sive correspondence and the institution of several interférence pro- 
ceedings to which référence is hereinafter made. Repeated amend- 
ments of the spécification and claims were fîled, while the Patent Of- 
fice continuously rejected the application, citing the prior art in an- 
ticipation, and principally relying upon the English patent to Parkes 
and on descriptions of the coating of plates or sheets for making 
films contained in publications devoted to the art of photography; 
but after the final rejection in March, 1898, an appeal was prosecuted 
to the Board of Examiners in Chief, and its décision favored issuing 
the patent, the board substantially adopting the view that the prior 
art did not disclose means for successfuUy producing a photographie 
film of the kind specified in the Goodwin patent and claims. 

The file wrapper and contents show that from the beginning Good- 
win insisted upon the allowance of broad claims, referring in his 
spécification to ornamental veneering and to the use of the solution 
in the décorative arts. He also specified a préférable fluid solution 
for his process ; but, in view of the Patent Office citations suggesting 
films of celluloïd and collodion, he limited the claims to the enumerat- 
ed ingrédients having the specified chemical properties ; and he at 
ail times maintained that the solution of nitrocellulose in nitroben- 
zole, flowed on a suitable surface to make a pellicle adapted for use 
in photography, was of the essence of his invention and was a ge- 
neric discovery. 

The history of the essential steps in the development of modem 
photography from the caméra obscura is only partially narrated in 
the record of this case ; and, though the expert witnesses hâve widely 
differed as to the effect of prior photographie processes and the char- 
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acter of modifications in the application of chemical principles, still 
I think it is fairly established by the proofs that in this field an impor- 
tant step forward in the art was made by Goodwin which led fromi 
past inefficiencies and failures to success. The process by which at 
the présent time images are instantaneously reproduced by the ac- 
tion of light on a sensitized flexible film chemically prepared, and by 
which, for example, the automatic movement of forms and shapes is 
obtained, would be difficult to comprehend even at this date were it 
net for the widespread interest evinced in the art by the amateur 
photographer since the perfection of Archer's dry plate process and 
augmented since the substitution of flexible and roUable sensitized 
films for the glass plates of the prior art. 

In so far as material, the history of the photographie art shows 
that by Daguerre's process images were reproduced on sheet métal, 
the sensitizing agent being iodine, while in the Talbotype process, 
consisting of photography on paper, which quickly replaced the 
earlier metallic sheets, the paper was coated with a solution of iodine 
of silver and the négative suitably waxed before printing. Follow- 
ing the latter process came the albumen process which was coated 
on glass plates, after which came the wet collodion process which 
consisted of coating the glass surface with ether and alcohol impreg- 
nated with iodine of potassium usable only before the sensitizing 
agencies became dry. Then in 1855 came the Archer patent, No. 
1,914, which described the use of collodion, hardening and drying the 
film, and removing it from the surface of the glass, and obviated 
many objections and difficulties inhering in the exposure of glass in 
the caméra. Collodion emulsion was next used, being poured over 
the glass plate and exposed to the light to take the picture ; but there 
yet remained objections to the processes at that time commonly used 
in photography which were only removed by the adaptation of bro- 
mide of silver for the sensitizing médium and which ultimately led to 
the discovery, between the years 1878 and 1880, of the dry plate or 
gélatine emulsion process and conséquent disappearance of the so- 
called wet process. 

The record shows that roll holders for films were suggested at a 
com.paratively early period (see Eastman Co. v. Blair Caméra Co. 
[C. C] 62 Fed. 400), but that their use was restricted, and that the 
art was continuing to look forward to a flexible and rollable film 
support which could be conveniently carried by the photographer in 
lieu of glass. After the dry plate process became known, a demand 
immediately arose for a flexible film, and in 1885 such a film was de- 
vised and made practicable by Mr. George Eastman of the défendant 
Company. This film was of paper, coated with a gélatine bromide 
which became the négative and which was readily removable fromi 
the paper. But there was still a désire for more satisfactory film sup- 
ports; the witnesses Eastman and Dr. Chandler testifying that the 
paper stripping films were objectionable on account of the not infre- 
quent appearance of the grain of the paper in the picture and on ac- 
count of the thinness of the film which made it difficult to handle in 
the printing opération. In spite of the success attained in the art by 
the paper films, they became subordinate to a transparent flexible 
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nitrocellulose film support, upon which the sensîtive emulsion was 
flowed, which was put upon tlae market by the défendant, but which 
complainant daims was the discovery of Goodwin. 

The patentée conceded in the Patent Office that patents for trans- 
parent flexible photographie films had previously been granted, much 
having been printed regarding supports from gélatine, collodion, and 
celluloïd ; yet he insisted, and the évidence supports his view, that ail 
former attempts failed of their object and dicl not fulfill the require- 
ments. In his replies to repeated rejections of his application by the 
Primary Examiner, he argued that his invention was essentially dif- 
férent in character and adaptation from the prior processes of Parkes, 
Davis, and others, and from the prior processes by which sheets of 
celluloïd and shaved films were made for photographie purposes. He 
constantly maintained that his invention was a pelUcle (originally 
called by him a foil) which, though peculiarly celluloidal, was never- 
theless différent from the ordinary celluloïd and from collodion, and 
that his process of flowing the solution over a glass plate and then 
drying it was essentially différent from other processes, and that by 
his process he was able to produce thin, tough, transparent, and flex- 
ible sheets which were rollable. None of the prior patents, he urged, 
were capable of producing such sheets or films either by a shaving or 
pressing opération, and consequently his method of flowing a solu- 
tion of nitrocellulose for making film supports was new and novel. 

The criticism of the défendant that the spécification and claims con- 
tain unnecessary explanatory statements as to the chemical properties 
of the ingrédients is perhaps not inapt, but the amplified amendments 
do not operate to enlarge the scope of the claims or introduce new 
subject-matter. The original invention remains. Chemists were 
aware of the fact that nitrobenzole and amyl acétate possessed non- 
hydrous and nonhygroscopic properties, that they were classed as sol- 
vents of nitrocellulose, guncotton, and pyroxyline; but, as already 
statel:!, Goodwin drew a sharp distinction between his solution and the 
solutions of collodion or celluloïd, which was composed of nitrocel- 
lulose and camphor ordinarily dissolved in ether or alcohol, and ex- 
pressly disclaimed the latter, ail the while claiming an improvement in 
the spécifie combination of nitrocellulose dissolved in nitrobenzole or 
other nonhydrous or nonhygroscopic solvents and diluted in alcohol 
or its équivalent. There was also criticism by the défendant of the 
inclusion in the original application, in the class of high-boilers, of 
wood alcohol or prepared alcohol, a low-boiling, hydrous élément, and 
of the inclusion of glacial acetic acid, but this is immaterial as those 
substances were oniitted from the amended spécification. 

It is further urged that the spécification is insufificient in that the 
proportions of the compounded ingrédients are not given, nor the con- 
sistency of the menstrum to be spread or flowed upon a glass plate 
stated. Nevertheless I think that the process is described with suffi- 
cient clearness and fullness so that the skilled artisan would find no 
difficulty in producing a pellicle from such description. The terms 
"flowing and spreading" do n,ot convey to the art radically différent 
steps, and to "flow" the plastic material upon the siipporting surface 
is thought to imply spreading or leveling whenever necessary ; this to 
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dépend upon the character of the film desired. Dr. Chandler, when 
asked hovv the process would be performed without directions as to 
proportions, testified : 

"Well, Goodwin tells you what to use; nitrobenzole or acétate of amyi 
lie mentions by name as the liigh-boillng solvents, aud etliyl alcoliol, methyl 
alcohol, etliyl acétate, methyl acétate, and acétone as diluents. AU one 
would hâve to do, therefore, would be to dissolve bis pyroxyline in either one 
of the high-boilers mentioned, using enough to accomplish the purpose, and 
dilute the solution thus obtained with either one of the diluents. One ex- 
perinient would be sufiicient to give him an idea of the proper quantity ; 
then if he wanted to he could mix the hlgh-boiler and the diluent together 
flrst and introduce the pyroxyline into the mixture, and if désirable lie might 
reduce the quantity of the high-boiler or modify the proportions in any way 
tliat suited his convenience. The Goodwin patent does not uudertake to 
teach people how to dissolve pyroxyline ; that had been done for more than 
half a century. * * * what he teaches is the eoiployment of certain 
specified solvents or their équivalents, which are of such character as to 
produce a solution which when evaporated will leave a film having the physi- 
cal and chemical properties mentioned in the spécification." 

This version is challenged by the défendant, but not successfully. 
The patentée, in my opinion a pioneer inventor, no doubt had the légal 
right to embody in his amendments other solvents which he regarded 
as possessing substantially the same chemical properties as those spec- 
ified originally. 

[2] The gênerai rule is that the interprétation to be placed on a 
patent is to be determined by the language of the grant, and that the 
proceedings of the Patent Office are immaterial unless, of course, the 
patentée by his acquiescence bas accepted limitations imposed by the 
rejection of broader claims. Westinghouse Elec. & Mfg. Ce. v. Con- 
dit Elec. Mfg. Co., 194 Fed. 427, 114 C. C. A. 389; Beach v. Amer- 
ican Box-Mach. Co. (C. C.) 63 Fed. 597. Goodwin in filing new 
claims, making them narrower but still within the original spécifica- 
tion and drawings, acted within his légal rights. General Elec. Co. 
V. Morgan-Gardner Elec. Co., 168 Fed. 52, 93 C. C. A. 474. 

The Goodwin patent is not to be construed as meaning a mère solu- 
tion of nitrocellulose, because in his original application the patentée 
stated that he dissolved nitrocellulose in nitrobenzole "or other sol- 
vent." The latter phrase, fairly interpreted, must be taken to mean, 
as the patentée no doubt intended that it should be taken, viz., a solu- 
tion in nitrobenzole or its équivalent; and so also as to the diluent 
alcohol and the words "or other diluent." In the outstart Goodwin 
perhaps did not understand the chemical properties of his composition 
nor the efïect of compounding high and low boiling ingrédients, but 
his ignorance in that respect and his conséquent omission to state the 
properties in the original application of ail high or low boilers known 
in chemistry does not defeat the patent as long as the mode of opéra- 
tion achieving the resuit is sufficiently described in the application. 
Andrews et al. v. Cross (C. C.) 8 Fed. 269. 

Was the patent in suit anticipated by the prior art? In the English 
patents to Parkes, No. 2,359 of 1855 and No. 1,123 of 1856, to which 
référence was made by the Examiner, there is contained a description 
of collodion sheets of sufficient thickness to support, a photographie 
ûîm. In the patent 1855 for elastic and adhesive compounds, Parkes 
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describes a solution of guncotton in wood naptha or other solvents. 
He States that the préparation may be used for waterproofing and 
varions articles requiring properties similar to india rubber or gutta 
percha, and, while mentioning that guncotton has been used princi- 
pally as a photographie agent, says that his object is to employ com- 
pounds of collodion for manufacturing purposes generally; and in his 
provisional spécification of 1856, which, by the way, was abandoned, 
hs stated that his invention of sheet collodion was usable as a substi- 
tute for glass in photography, and specified a thick layer of collodion 
formed on plate glass with a film of collodion thereon. He states that 
in making pictures the back of the collodion may be coated with a 
black varnish, etc. But it is important to note that the method of 
making his sheet support is not specified by him nor the method by 
which its thickness is controlled. The inference may fairly be drawn 
that Parkes simply intended that the sheet of collodion should be used 
in the same manner that a glass plate is used, and that it should pos- 
sess equal firmness. He makes no référence whatever to the char- 
acter of the solvents or their properties, nor to the application of the 
solution to make a thin, tough, transparent, and flexible sheet, and 
in my opinion he does not anticipate the patent in suit. 

In the Parkes patent. No. 2,359, the enumerated solvents are veg- 
etable naptha, alcohol, niethylated alcohol, or other ether "or other 
solvents" of guncotton or pyroxyline ; and accordiug to Dr. Chandler, 
as thèse solvents were ail low-boilers and hygroscopic, it was impossi- 
ble to clearly flow the solution without puckering or wrinkling the 
sheet. But Prof. Main swears that, while it might be impossible to 
flow the solvent to produce the required sheet, yet in his opinion, when 
the solution was spread and leveled, a satisfactory transparent and 
flexible sheet was produced ; still I am of opinion that the sheet to 
which Parkes referred in his later spécification was more in the nature 
of a coating for a glass than of a film support, much less one for use 
in a roll-holder caméra, and it therefore is not anticipatory. 

The défendant further claims that transparent, flexible pellicles 
were available many years prior to the Goodwin invention but were 
not used on account of the great expansé involved in manufacturing 
them in long strips for rolling. But the contrary appears by the tes- 
timony of the witnesses Bellsmith and Eastman. 

The French patent to Ferrier was for à gélatine film with a layer of 
collodion poured upon it, but there is no suggestion in the description 
of a nitrocellulose support. The Beals patent. No. 239,425, describes 
a vegetable wax with camphor in a celluloïd mixture which was to be 
employed in gênerai use, it not being supposed at the date of the in- 
vention that the patentee's composition was usable for films ; and the 
expérimental test since made to show that films could be produced by 
cpmpounding his ingrédients, in the light of subséquent knowledge, is 
not to be considered to anticipate the claims in suit. In the Parkes 
United States patent. No. 265,337, is described a new solvent for nitro- 
cellulose composed of camphor and other cOmpounds but not the com- 
pounds of the Goodwin patenta 

In the published articles of David at différent times in the years 
1881, 1882, and 1883, a transparent, flexible film support is suggested. 
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but the record fails to show that one was ever produced. The experi- 
ments of David, for such they were, consisted of celluloid sheets re- 
duced in thickness by hydraulic pressure, and his object at the out- 
start was to produce a composition which would successfully take the 
place of glass plates, but subsequently (Les Mondes 1883 article) he 
aimed to produce a very thin, smooth, transparent, and solid sheet, to 
be used as a film support in photography. His earlier expérimental 
sheets consisted of gélatine coated with fluid celluloid, and his descrip- 
tion is not unlike the description of Fig. 3 of the Goodwin patent. 
He next tried to produce a satisfactory film consisting of a solution 
of celluloid, alcohol, and ether, and, according to the évidence, his last 
attempt was to make a film support of nitrocellulose by flowing a cel- 
luloid solution on a hot plate, using alcohol and ether as a diluent. In 
his addresses and published articles the composition or the solvents 
are not specified; but, conceding that celluloid consisted of a solution 
and composition closely allied to Goodwin's high and low boilers, et 
cetera, yet it is not shown that any of the David films was a market- 
able success. On the contrary, they were failures and incapable of 
producing the résultant of the Goodwin's process. By the Photo- 
graphie News, vol. 25, p. 187, it appears not only that the David proc- 
esses were expérimental but also that they were incomplète and in- 
capable of practical application, while his later thin sheets of coUodion 
already mentioned were diiïicult to handle and too expensive for use 
in photography. Indeed, the witness Eastman, who at this time was 
deeply interested in the successful production of a flexible film, sub- 
stantially testified that prior to the Reichenbach invention of 1889 no 
film support, aside from stripping paper films, was practicable for use 
in roll-holder caméras. 

The défendant attaches importance to other prior patents, viz., the 
patents to Spill, to Ollion, and to EUis, to prove the invalidity or lim- 
ited scope of the Goodwin claims and to show that it was old in the 
art to dissolve nitrocellulose in a menstrum of nitrobenzole and then 
spread the solution on surfaces of one kind or another ; but, after ex- 
amining said patents, I believe that they are not anticipatory. The 
solution of celluloid in alcohol and ether was old. The flowing of 
collodion and gélatine and nitrocellulose was not new and nitrocellulose 
had been dissolved by various solvents ; yet the combination of the 
various steps of the patent in suit, by which a film support for use in 
a roll-holder caméra was produced by dissolving nitrocellulose in nitro- 
benzole or other nonhydrous and nonhygroscopic solvents and diluting 
the solution with alcohol or other hygroscopic élément miscible with 
water and highly volatile, was new and novel. Of such a combination 
Goodwin was the original inventor, and his claims are entitled to a 
libéral construction. Prior to his application, pellicle supports only 
existed in a theory too vague and indefinite for réduction to practice 
at a time when the demand for flexible, transparent, and tough films 
seemed most earnest. 

That benefits and advantages would flow from such a film support 
was thoroughly recognized in the art. The patents to Parkes and the 
addresses of David (the best références) suggest the possibilities of 
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such film supports, but mère suggestions in prier patents and publica- 
tions do not anticipate. 

['i] The rule is that anticipating patents and publications must dis- 
close the invention without patentable change or altération to make 
them anticipatory. Waterbury Buckle Co. v. Aston, 183 Fed. 120, 
105 C. C. A. 410. If the anticipatory matter relied upon was capable 
of producing a satisfactory support for the film, the évidence relating 
thereto is not sufficiently persuasive of the fact. In the Hght of the 
invention in suit and subséquent developments in the film-making art, 
it is not improbable that the earlier processes might now be quite easily 
altered to attain the Goodwin resuit, and because of such probability 
this court is reluctant to give weight to the test films made by Prof. 
Main since this action was brought, in support of the assertion that 
the prior art described a process for successfully making films of the 
Goodvi'in type. 

Has Goodwin solved the problem of making a pellicle for a photo- 
graphie support, an undertaking wherein others before him failed? 
A spécimen film filed in the Patent Office vi'as exhibited at the hearing, 
and the file wrapper includes an affidavit of identification by one 
Crockett, who died in 1902. In appearance the spécimen is transpar- 
ent and very thin, but what the solvents were does not appear, though 
in an affidavit by Dr. Woodbury, inserted in the file wrapper, it is 
stated that such exhibit possessed qualifies différent from collodion, 
gélatine, or celluloïd shavings. But no probative value is attached 
thereto as it was submitted several years subséquent to the Reichen- 
bach application. There is, however, adéquate évidence in the record 
that the Goodwin process was practicable and operative. 

The défendant claims that, if the prior art celluloïd disclosures were 
inoperative, then Goodwin likewise must be held to bave failed to 
make a successful film support of his solution either with or without 
the diluent. It is conceded that in the beginning there were defects 
in the Goodwin film ; they were either f ogged or f ormed with bubbles 
therein; and there was undue delay in drying the solution after flow- 
ing, and moreover the film was greasy and did not fully respond to 
the involved claims, 7, 8, and 10. It is fairly sliown, however, that 
later solutions (what are known as dopes in carboys containing either 
absolute wood alcohol or grain alcohol or amyl acétate or nitrobenzole 
as the eventual sol vent), when niixed in substantially the manner de- 
scribed in the Goodwin patent, were not incapable of producing an 
operative film support. Whilç I agrée with the défendant that the 
operative films were not produced in exact conformity with the Good- 
win process in that différent high or low boilers, etc., were used, yet 
such modifications were unimportant in view of the broad invention 
and the underlying principles governing the détermination of the ques- 
tions herein involved, which, in my opinion, entitled the owners of the 
patent in suit to invoke the doctrine of équivalents. No limitations, 
therefore, confine the claims to nitrobenzole as the sole solvent or to 
any other single high or low boiling élément. 

[4] The patent law does not require that an inventor shall bave 
succeeded in bringing his art to the highest degree of perfection; it 
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is enough if the skilled in the art understand the process and the spéc- 
ification points eut a practical wav of performing it. The Incandescent 
Lamp Patent, 159 U. S. 465, 16 Sup. Ct. 75, 40 L. Ed. 221 ; Téléphone 
Cases, 126 U. S. 536, 8 Sup. Ct. 778, 31 L. Ed. 863. Thèse provisions 
of the law were sufficiently complied with by the patentée. 

In the discussion of the question of infringement, it is again neces- 
sary to refer to the Goodwin file wrapper and contents. After many 
rejections by the Primary Examiner of the Goodwin application, the 
Reichenbach application for a film support (patent No. 417,202, owned 
by the défendant) was filed, and interférence was immediately declared 
involving Goodwin's broad claim for the process. Reichenbach, who 
had no knowledge at the time of his invention of Goodwin's applica- 
tion, describes his process as depositing or spreading a fluid solution 
of nitrocelkilose and camphor upon a suitable surface. He disclaimed 
the issue of the interférence and canceled his broad claims ; but the 
broad claim of Goodwin was nevertheless again rejected on the David 
citation. Subsequently letters patent were granted to Reichenbach 
covering his spécifie process; i. e., a solution of nitrocellulose and 
camphor in methyl or wood alcohol, with a quantity of fusel oil and 
amyl acétate added. Goodwin had never claimed camphor as a solv- 
ant ; but, on account of the resemblance of his solution to celluloid 
which contains camphor, the Examiner decided that interférence with 
Reichenbach was proper. 

[5] Presuming that his broad claim had been allowed, Goodwin 
practically conceded priority to Reichenbach's spécifie process, and con- 
sequently his successor in title is unquestionably estopped to assert 
infringement by film supports made in accordance with the Reichen- 
bach formula. After its issuance, the Reichenbach patent was cited 
as anticipatory of Goodwin's broad claim until, on appeal to the Com- 
missioner of Patents, it was held that such patent, being later than 
the Goodwin application, was not a proper citation. Meanwhile, how- 
ever, the défendant company marketed film supports made in accord- 
ance with the Reichenbach process which were immediately regarded 
as solving the problem and were used largely in place of glass and 
in roll-holder caméras as a substitute for stripping paper films. 

The complainant has proven that, in drying, the defendant's film 
support, produced from a solution of nitrocellulose containing cam- 
phor in the proportions stated in the Reichenbach patent, cockled or 
puckered, and that thereupon such proportion of camphor was ap- 
preciably diminished and fusel oil and amyl acétate added to overcome 
the objections. The expert witnesses hâve given discrepant testi- 
mony on ail essential matters, but I am satisfied that the dépréciation 
in the defendant's solution of the quantity of camphor and the addi- 
tion of fusel oil and amyl acétate resulted in an infringement of the 
patent in suit. In departing from the spécifie formula of its own 
patent, the défendant utilized the équivalent of the method specified 
by Goodwin in his patent and achieved the same resuit. The Reichen- 
bach solution was concededly prepared with approximately 60 per 
cent, of camphor, which, according to the proofs, was decreased 
from time to time to about 14 per cent, relative to about 22 parts 
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of nitrocellulose, a decrease in the quantity of camphor sufficient to 
overcome the asserted objections. 

I am unable to accept.the view that, either by the addition to de- 
fendant's process or the exclusion therefrom of amyl acétate, a high- 
boiling solvent, or of acétone, a low-boiling élément, infringement is 
avoidedk' True enough defendant's modus operandi is somevvhat 
différent from Goodwin's, but the two processes are not distinguish- 
able on principle, and to colorably change the solvents by modifying 
the Reichenbach proportions in the manner stated does not create a 
new process but seems simply to differently carry out one that is old 
and already known through the instrumentality of the patent which 
is the subject of this controversy. It is true that in the production 
of complainant's film supports nitrocellulose is not dissolved in nitro- 
benzole and alcohol alone, the spécifie solvents of Goodwin's invention. 
But the improvement in the iilm support is due to the combination of 
équivalent high and low boilers, and therefore the departure in its 
production is fairly within the scope of the claims. It is not improba- 
ble that certain of the new features or steps of the défendant involve 
novelty, but this of course would not jqstify infringement of complain- 
ant's broad invention. 

It would serve no bénéficiai purpose to f urther discuss the évidence 
or the numerous chemical problems suggested in the briefs, for to 
do so v\«ould resuit in an opinion beyond reasonable length ; but, aside 
from this, the court believes that the salient questions and défenses 
hâve been passed upon with suiScient élaboration. 

As to the claims. The second, third, fourth, and fifth claims in 
suit are practically duplications of the first; the only différence being 
as to nomenclature of the essential éléments. The seventh and eleventh 
claims omit the diluent; and though the high-boiling solvent alone 
will perhaps dissolve the nitrocellulose, yet as the défendant does not 
achieve its resuit without a diluent, said claims are not thought in- 
fringed. 

It f ollows that the complainant is entitled to a decree, with costs 
for an injunction and accounting as to claims 1, 6, 8, 10, and 12, cov- 
ering the process and product of the patent in suit, which in my estima- 
tion are infringed by the défendant company. So ordered. 
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I.ANG V. TWITCHELL-CHAMPLIN 00. 

(District Court, D. Maine. August 11, 1913.) 

No. 688. 

1. Patents (§ 112*) — Priority of Invention — Décision of Patent Office. 

The décision of the Patent Office in interférence proceedings on the 
question of priority of Invention between two applicants, if not eon- 
clusive, is entitled to weight. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 162-165; Dec. 
Dig. § 112.*] 

2. Patents (§ 22*) — Infringement— Doctrine of Equivalents. 

The doctrine of équivalents applies to ail classes of inventions, al- 
though more broadly to those of a primary character. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 24; Dec. Dig. 
§ 22.*] 

3. Patents (§ 328*) — Validity and Infbingement — Machine for Making 

Solder-Hemmed Caps. 

The Cobb patent, No. 1,009,474, for a machine for making solder- 
hemmed caps, for closing cans, was not anticipated and discloses patenta- 
ble Invention and merit although not a pioneer. Clainis 46 and 58 also 
held infringed by the machine of the Odquist and Lyche patent No. 
970,539. 

In Equity. Suit by Edward M. Lang, Jr., against the Twitchell- 
Champlin Company. On final hearing. Decree for complainant. 

Edward P. Payson, of Boston, Mass., and Payson & Virgin, of Port- 
land, Me., for complainant. 

Linthicum, Belt & Fuller, of Chicago, 111., for défendant. 

HALE, District Judge. This patent suit now cornes bef ore the court 
for final hearing upon pleadings and proofs. The complainant is as- 
signée, by assignment before issue, of patent to Elmer M. Cobb, No. 
1,009,474. The patent was applied for November 2, 1906, and, after 
delay by interférences, issued November 21, 1911, on "machine for 
making solder-hemmed caps." The défendant says that the patent 
is void by reason of anticipation; that it is not infringed; that the 
alleged invention was in public use and on sale more than two years 
prior to the date of filing Cobb's application; and that the patent is 
therefore invalid and void. 

The case arises in the canning art. The invention relates to ma- 
chines for the purpose of placing a hem of solder around caps intended 
for closing cans used for hermetically sealing goods. The necessity 
for cap-hemming machines is that solder is so soft and flexible that 
thin rings of it cannot easily be carried about and handled ; and that 
it becomes convenient and useful in the art to hâve the cap bordered 
vi'ith solder in order that, in placing the cap over the orifice in the top 
of the can, the solder can be easily melted by a hot iron, or by some 
other device, to hermetically seal the can. The solder-hemming ma- 
chines include mechanism for introducing the caps, one at a time, from 
a large supply at the proper point for use, for supplying solder and 
making it into rings, for bringing the caps and rings into proper rel- 

•For other cases see same topic & § numbbk In Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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ative position by locating the margin of the cap witliin tlae encîrcling- 
solder ring ; and also a turntable or turret for bringing the rings into 
position quickly and conveniently ; also réceptive and active dies for 
the several opérations which are necessary for making the hem or 
border of solder around the edge of the caps. The claims pi tlie Cobb 
patent in suit are two, namely: 

(40) In a machine for uialiiug solder-liemmed cni)s,, tlie eoiubinatîon: of 
meaus for providiiig riiipis of st)ldei'. a turret lia^liis a plurality o£ dioM 
tlierelu adapted to receive said rings in succession, nieans for revolviug said 
turret, and a cap-dropiiing device, lucludiug nieans for lioldiug a vertical 
colunui of caps, and mechanism for separating the cajjs froin said coluuni ono 
by one and deliveriiig thein in succession upon said rings lu said dies, sub- 
stantlally as described. 

(58) In a cap-hemining machine, a plurallty of active dies, a coactlve ré- 
ceptive die, means for depositing a cap upon tlie receiitive die, ineaiis for 
briuglng said die into successive positions under said active dies, wliicli per- 
foriu the heminiug opération, and meaus for expelling the henimed cax) from 
said die in its tinal position, substantlally as described. 

It will be seen that claim 46 expressly recites a combination of 
means for providing the solder rings ; a revolving turret having a 
plurality of réceptive dies ; means for revolving the turret ; a cap-drop- 
ping device, including means for holding vertical column of caps; and 
a mechanism for separating the caps from the column, one by one, 
on rings. 58 is a broader claim. Without specifyiiig means for pro- 
viding the solder rings, it expressly calls for: (1) A plurality of 
active dies ; (2) a coactive réceptive die ; (3) means for depositing a 
cap on the réceptive die ; (4) means for bringing the die into successive 
positions under the active dies ; (5) means for expelling the hemmed 
cap from its final position. 

The Cobb machine of the patent in suit is mounted upon a heavy 
base and consists of means for making solder rings from a ribbon of 
solder ; a rotatable turret or turntable, operated rapidly by power and 
carrying five réceptive dies, each adapted to receive a solder ring ; a 
cap carrier, out of which the caps enter the réceptive dies in succes- 
sion, each one to rest in turn on the solder ring, af ter having been sep- 
arated from its fellovvg by a separator, or finger, as each réceptive die 
on the turning turret goes under the cap carrier ; and a plurality of 
active dies. 

The Cobb machine produces its results by five steps : 

First. A solder ring is made from a narrow strip of solder grooved 
and deposited on a shotdder in the réceptive die. 

Second. As, the turret revolves, a cap is separated from those up- 
on the cap carrier and drops upon the inner margin of the solder 
ring. 

Third. The outer part of the ring is turned straight up, past the 
edge of the cap. 

Fourth. The upstanding edge of the solder ring is forced down 
upon the upper margin of the cap and hems it 

Fifth. The hemmed cap is expelled. 

The experts describe the opération of the machine in détail ; but 
for présent purposes it is not necessary to follow the description. 

1. The défendant says that the Cobb machine is invalid by reason 
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of anticipation ; that the Cobb patent is not a pioneer one ; that the 
complainant bas no right to monopolize a resuit, nor the means of 
accûmplishing a resuit in terms so broad and comprehensive as 
would be necessary to include the defendant's machine; that the 
claims of the patent cannot be held to cover eVery means but only 
such means as are shown and described in the Cobb patent and a 
plain équivalent for them ; that the claims must be hmited in their 
scope to the actual combination of essential parts as shown, and can- 
not be construed to cover other combinations of éléments of différent 
construction and arrangement. 

[1] The question of anticipation is directly presented in the Od- 
quist & Lyche patent, No. 970,539, September 20, 1910; the John- 
son patent, No. 860,302, July 16, 1907; and the Norton & Krummel 
patent. No. 941,806, November 30, 1909. Ail thèse patents are in 
the canning art. The defendant's machine is made under the Od- 
quist & Lyche patent, which was brought into interférence in the 
Patent Office with the patent in §uit. A very important question of 
anticipation arising in the prior art is whether Cobb or Odquist & 
Lyche first invented the cap-hemming machine which we will assume 
for the présent to hâve been described in claim 58. This question 
has been before the Patent Ofifice on interférence proceedings, involv- 
ing the application of Cobb fîled November 2, 1906, and the applica- 
tion of Odquist & Lyche filed September 4, 1906. The adjudication 
of the Patent Office was favorable to Cobb. Claim 58, which had 
f ormerly been a claim of the Odquist & Lyche, was made a part of the 
Cobb patent. Without underta.king to décide how far the décision in 
the interférence proceedings was conclusive upon the parties, no steps 
having been taken to set it aside, I can find no reason for holding that 
the examiner came to an incorrect conclusion. There is no necessity 
for deciding how far the Johnson patent is involved in the décision of 
the Patent Office relating to interférence ; I do not need to discuss the 
évidence in détail upon this point. I think the proofs fail to show, 
by machine or model, an earlier disclosure of Johnson's invention 
than that made in his application of June 26, 1905. Both in référence 
to the Odquist & Lyche patent and the Johnson patent, the conclusion 
of the Patent Office is entitled to weight. Robinson on Patents, 1017; 
Morgan v. Daniels. 153 U. S. 120, 125, 14 Sup. Ct. 772, 38 L. Ed. 
657; McCarty v. Lehigh Valley R. R. Co., 160 U. S. 110, 16 Sup. Ct. 
240, 40 L. Ed. 358 ; Gandy v. Marble, 122 U. S. 432, 7 Sup. Ct. 1290, 
30_L. Ed. 1223; Fasset v. Ewart Mfg. Co. (C. C.) 58 Fed. 360, 366. 
With référence to the Norton & Krummel patent, the proofs of an 
invention earlier than the date of application, April 6, 1905, do not 
seem sufficient to carry back their invention beyond the date of their 
apphcation. The same is true also of the Schultz patent. No. 816,- 
943, April 3, 1906. 

With regard to the date of invention in the Cobb patent, the pat- 
entée claims that he conceived his inventive thought in June, 1903 ; 
that he reduced it to a practical working machine in the fall of 1903 
and winter of 1904; that in the fall of 1904 he exhibited the machine 
to Mr. Sleeper with a view to procuring his assistance in improving 
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some of the mechanical motions and strengthening some of the parts; 
that this machine had a cap-carrying device differing somewhat from 
the cap dropper shown in the Cobb patent, whose drawings were made 
from the machine now in use, called the "Little Red Machine" ; and 
that from the early machine, rebuilt by Sleeper, came ultimately the 
machine which we hâve before us in the case. There is testimony 
tending to show that in November, 1903, when Cobb's patent for a 
spiraHng device, No. 799,974, was appHed for, Cobb had a complète 
conception of the machine which he afterwards exhibited to Sleeper. 
Mr. Sleeper's testimony is convincing that a machine was shown to 
him in the f ail of 1904, and, on being perfected in adjustment and the 
strengthening of parts, it finally became the Cobb machine, now in 
the case. While the machine submitted to Sleeper in the fall of 1904 
does not appear by the proofs to hâve been put in public use at that 
time, it was then exhibited and f ound to embody its inventive thought. 
The proofs convince me that the invention of Cobb's machine, shown 
to Sleeper, and appearing in testimony, antedates the invention of Od- 
quist & Lyche, Johnson, Norton & Krummel, Schultz, or that of any 
patent other than Norton's to which last I shall refer. The testimony 
of Sleeper is important in référence to the time when he saw the ma- 
chine involving Cobb's invention. To establish the date of this inven- 
tion as early as the autumn of 1904, we hâve, then, the concrète, visi- 
ble, contemporaneous proofs, sufficient even to meet the very strict 
test in this circuit announced in Emerson & Norris v. Simpson Bros. 
Corporation (C. C. A.) 202 Fed. 747, 752. It may be observed, also, 
that the lapse of time and other conditions in the case last cited called, 
perhaps, for a severer test than ought to be invoked in the case at bar. 
An examination of the prior art shows that hemming caps by ma- 
chinery is old. The Norton patent, No. 702,376, June 10, 1902, shows 
a machine by which a solder band wider than a cap is fed in ; out of 
it a dise is eut and dropped; and a groove is formed in the solder band 
surrounding the hole left in the band. The grooved solder band, with 
the hole in it, is then moved straight on, to and between another set 
of dies where a cap descends into the groove in the solder band ; and 
a die simultaneously cuts the outside periphery of a ring from the 
grooved band, thereby completing the solder ring. The die also 
slightly turns up two ears from the cap, upon this ring, to hold it to 
the cap. No turntable being provided, the cap and ring slide off 
by gravity, at right angles, down a transverse passage to a hemming 
die ; and the grooved solder ring is hemmed upon the cap. The learned 
counsel for the complainant has aptly and briefly described the opéra- 
tion of the Norton patent ; and I hâve f ollowed quite closely his de- 
scription of such opération. The Norton patent provides no rotary 
carriage for carrying the work to the successive positions for the sev- 
eral opérations. It provides no turntable or turret. It is contended 
by the défendant that the niatter of sliding the partly formed ring by 
gravity to the desired position is an équivalent for the turntable in 
carrying the work to the necessaryi positions for the performance of 
the three opérations necessary to hem the cap; that, inasmuch as 
rotary carriers were known in the art, no invention is involved in the 
Cobb machine, under the broad language of the two daims involved, 
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in combining the ring forming, ring and cap assembling, and hemming 
instrumentalities of the Norton patent with a rotary carrier known 
in the prior art. In the Norton machine, the materials instead of be- 
ing carried by a part of the machine from one set of active dies to 
another, they themselves travel, without any accompanying part of 
the machine, from one working point to another; and complainant 
urges that taking the several éléments used by Norton and combining 
them with the revolving turret or turntable, as a part of the machine, 
and as described in the Cobb patent, involves invention. Without en- 
tering upon a detailed discussion of the subject of the Norton alleged 
anticipation, I am satisfied with the reasoning of the complainant 
touching this matter. I think the Norton patent, No. 702,376, is not 
anticipatory of the combination set out in claims 46 and 58 of the pat- 
ent in suit and does not invalidate those claims. I shall again refer to 
the Norton patent after considering the question of the defendant's 
infringement. 

The défendant also refers to the Young patent, No. 52,240; the 
Towne patent. No. 86,473, and ttie reissue thereof , No. 9,837 ; and the 
Palmer patent. No. 90,681. Thèse patents disclose dies constructed 
to inake hooks and eyelets and are in an art, in many respects, dis- 
similar to the canning art. While they présent points of similarity, 
justifying their use as a référence, and requiring study, they do not 
seem to me to présent combinations which anticipate the claims of the 
patent now before me. The still earlier Norton patent, No. 364,662, 
describes the hemming of a solder ring upon a can cap but does not 
embody the features of the later and more complète Norton patent 
vsrhich I hâve considered. Référence is made to other patents in the 
prior art. Upon an examination of thèse patents, I do not think it 
necessary to consider them in détail. None of them can, I think, be 
held to be anticipatory of the Cobb patent. Upon considération of 
the proofs on this subject, I am of the opinion that Cobb was the first 
inventer of the mechanical corribination of means whereby a solder 
ring is made, partly grooved, and plâced in a réceptive die on a turn- 
table, on révolution of which a Cap is separated from its fellows and 
placed in the groove in the ring; on further révolution this solder ring 
is turned up past the edge of the cap by ah active die; and upon fur- 
ther révolution, by a succeeding die, this turfied-up portion is turned 
down upon the upper surface of the cap edge and hemmed upon this 
cap edge; the hemmed cap is then expelled. This mechanical combi- 
•nation is sufficiently described in claims 46 and 58 of the patent in suit. 
Although référence is made to différent patents which disclose inven- 
tions containing the several éléments of the Cobb patent, I think the 
combination recited in the two claims in suit is new and useful. While 
the patent is not a pioneer in canning, it cannot be said that it is a 
"late patent in a crowded art." I find nothing in the prior art which, 
in my opinion, ought to be held to invalidate the patent. It is, I think, 
of value and should be sustained. 

2. Do the proofs show infringement of the Cobb patent in suit? 

The défendant contends that, with the limitation which the court 
must give to the claims in suit, in order to sustain them, those claims 
must be restricted to the peculiar construction and arrangement of 



3G8 207 FEDKUAL REPOKÏEIl 

the contrivances shown in the Cobb patent ; ancl tliat, when so in- 
terpreted, it does not infringe. The complainant's solder rings are 
made by curling, a narrow ribbon formed by flattening a round solder 
wire, while defendant's solder rings are made by stamping them out 
flatwise from a wide solder strip. In the Odquist & Lyche patent, un- 
der which defendant's machine is built, the wide solder ribbon is sup- 
plied from a réel on the floor and passes over a pulley and across a 
carrier from one roller to another ; the rotating carrier has only four 
réceptive dies, ail constructed alike, and adapted to receive the solder 
rings and caps ; there are three dies mounted above the turret to 
move vertically to perform their several opérations on the work in 
three réceptive dies, while an air blast through a passage expels the 
hemmed cap from the other réceptive die ; in the first position of any 
réceptive die, a die descends onto the solder ring, stamping out the 
solder ring and depositing it in the réceptive die and partly grooving 
it ; in this initial opération defendant's machine does what complain- 
ant's machine performs in the first and second opérations ; the turret 
then carries the partly formed ring to the second position, when the 
cap is inserted and pushed down into the ring by a die, and the ring 
is grooved ; the turret then moves a quarter turn, carrying the work 
to the third position shown in the exhibits, where a die complètes the 
hem as shown; in the fourth and last position the hemmed cap is 
blown out of the réceptive die by an air blast through a passage. The 
défendant illustrâtes its contention by various figures. It is urged 
that the two machines are notably différent in appearance; that the 
complainant's is an upright machine ; that its moving parts travel in 
vertical and horizontal planes ; that Cobb selected and preferred this 
type of machine and must strictly hold to it, the patent not being a 
broad, pioneer patent ; that Cobb 's mechanism is made for a machine 
moving in vertical planes and for this reason is provided with a spécial 
cap-feeding mechanism to separate and deliver the caps singly from 
a vertical cap-feeding device to a horizontal movable turntable ; that, 
on the other hand, defendant's machine is tilted and is designed in this 
way for spécial reasons in order to permit the use of an edge to edge 
cap, gravity feed, and an air jet for expelling the hemmed cap ; that 
the machines dififer also in the number of opérations and in the char- 
acter of the work donc in the several opérations. The learned counsel 
for défendant compares the opérations of the two machines in détail 
and claims that in complainant's machine there is no die action in- 
volved in depositing the cap, while in defendant's machine there is a . 
distinct die action in forming the ring which is stamped out of a wide, 
flat ribbon and is partly grooved in the same opération. The différent 
opération of the two machines is further followed by counsel with 
great détail and clearness. The expert, Mr. Livermore, has pointed 
out the spécifie différences between the instrumentalities of the de- 
fendant's machine and those shown and described in the Cobb patent. 
In a discussion of thèse différences, quite clear and not too much in- 
cumbered by technical learning, he shows in a convincing manner that 
thèse différences are immaterial so far as the subject-matter of claim 
58 is concerned; and that the spécifie contrivances employed in the 
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several opérations in defendant's machine are the équivalents of the 
contrivances shown for performing the same opérations in the Cobb 
patent, in the organization recited in claim 58, inasmuch as they co- 
operate together in like manner on like materials to produce sub- 
stantially the same resuit. In the same line it must be said, in référ- 
ence to claim 46, that in the defendant's machine, although the in- 
clined chute in the Odquist & Lyche patent does not, literally speak- 
ing, hold a vertical column of caps as recited in the claim, it is in 
efïect identical, so far as coaction of the éléments in claim 46 is con- 
cerned, with the vertical holder in the Cobb patent, for it supports 
an indefînite string of caps, continually pressed by gravity towards the 
separating mechanism ; and this mechanism is thereby enabled to per- 
form its office of separating the caps, one at a time, from the lower 
end of the column ; this column automatically advancing to bring for- 
ward another cap, after each cap has been in turn separated. Still,. 
further, I do not think the défendant can avoid infringement by show- 
ing that, instead of using a comparatively narrow ribbon of a width 
equal to a ring of solder, it uses a strip of a width greater than the 
external diameter of the solder ring; one device for producing the 
solder ring from the solder strip is clearly the équivalent of the other. 
The same, I think, may be said of defendant's mechanism for feeding' 
appliances, and, indeed, of each of the several mechanisms of the de- 
fendant's machine. It is true that Cobb's invention in the broad field 
of cap hemming cannot be said to perform a function never performed 
by any earlier invention, for it appears that a machine has hemmed 
caps before Cobb's machine ; but Cobb's machine seems to me to per- 
form that function in substantially a dififerent way from any that pre- 
ceded it and is entitled to invoke the application of the doctrine of 
équivalents, although not in the broad way that a primary invention 
could invoke that doctrine. 

[2] Primary inventions are entitled to a looser application of the 
doctrine of équivalents than secondary inventions ; but even a sec- 
ondary invention is entitled to invoke the doctrine of équivalents, 
although to a more limited extent. The doctrine of équivalents ap- 
plies to ail classes of inventions. Walker on Patents, § 3,59 ; Robin- 
son on Patents, § 258; McCormick v. Talcott, 20 How. 405, 15 L. Ed. 
930. 

The défendant also claims that the complainant's patent is so lim- 
ited by the Norton patent, No. 702,376, that the défendant does not 
infringe the patent in suit. It vvill be seen that, while referring to the 
Norton patent as involving ail the substantial invention appearing in 
the Cobb patent, the défendant uses a machine made under the Od- 
quist & Lyche patent and not under Norton. Odquist & Lyche do 
not make a machine like Norton's. Their patent makes and grooves 
the solder ring and deposits it on a shoulder, as the Cobb Patent does,^ 
except that he only partially grooves the ring. I hâve already refer- 
red to the complainant's fîve steps. Odquist & Lyche complète the 
grooving and also accomplish thèse second and third steps by two 
movements, whereby defendant's cap is separated, drops upon a solder 
ring which is partly grooved and its edge turned up past the mar- 
207 F.— 24: 
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gin of the cap. Under the Odquist & Lyche patent, the third step îs 
the same as Cobb's fourth step; and the defendant's patent accom- 
plishes in the fourth step what Cobb accomplishes in the fifth step. 

I hâve examined with interest the opération of both machines. Aft- 
er a careful considération of the proofs, I am satisfied that the com- 
plainant has met the burden of showing infringement on the part of 
the défendant. 

3. The défendant contends that the invention involved in the Cobb 
patent was in public use and on sale more than two years prior to the 
date of fîling the application in the Cobb patent; and that such in- 
vention is therefore invalid and void under the Revised Statutes of the 
United States, § 4886. 

In considering the date of the invention in the Cobb patent, I hâve 
already found that a machine was submitted to Mr. Sleeper in the fall 
of 1904, and that from such machine, after it became perfected in 
adjustment and the strengthening of its parts, finally came the ma- 
chine which is now the Cobb machine. The proofs fail to show that 
the machine submitted to Sleeper was put in pubHc use or upon sale 
at that time. While the machine submitted to Sleeper showed the 
invention of the patent in suit, it appears to hâve been submitted to 
Sleeper for examination and experiment and with a view of perfecting 
the machine. I think the proofs cannot be held to show that the 
machine was put to public use and sale at that time; but, on the 
other hand, that it is established by compétent proofs that the Cobb 
invention was not in public use and on sale more than two years prior 
to the: date of fiUng the application; and that the patent is therefore 
not: invalid and void under section 4886 of the United States Revised 
Statutes. 

[3] r am of the opinion, then, that the complainant has by compé- 
tent proofs shown : 

(1) That the two claims (46 and 58) of the complainant's patent. No. 
1,009,474, are valid and are not anticipated by anything cited in the 
prior art. 

(2) That the défendant has infringed claims 46 and 58 of the patent 
in suit:. , ■ 

(3) 'That the invention of the patent in suit was not in public use 
and on sale more than two years prior to the date of fîling the applica- 
tion ; and that therefore the patent is not invalid and void by reason 
of public use under section 4886 of the Revised Statutes of the United 
States. 

A decree may be entered for the complainant for an injunction and 
for an accounting. 

The case willbe referred to a master for an accounting. 

Upon the coming in of the master's report, this court will pass upon 
the question of costs. 

The complainant may file draft decrèe on or before September 1, 
1913. 

The défendant may présent corrections on or before September 10, 
1913. 

Decree to be settled on September 16, 1913. 
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BAERELL v. FITCHBURG DUCK MILLS. 

(District Court, D. Massachusetts. August 7, 1913.) 

No. 217 (0. C. 790). 

Patents (§ 328*) — Validity and Infkingembkt — Drieb-Fblts for Paper Ma- 
chines. 

The Barrell patent No. 636,482 for a drier-felt for paper machines held 
not anticipated, valid, and infringed. 

In Equity. Suit by William L. Barrell against the Fitchburg Duck 
Mills. On final hearing. Decree for complainant. 

William Quinby, of Boston, Mass., for complainant. 
Emery, Booth, Janney & Varney, of Boston, Mass., and H. P. 
Doolittle, of Washington, D. C, for défendant. 

DODGE, Circuit Judge. The plaintifï is the patentée named in 
United States Patent 636,482, November 7, 1899, for an improvement 
in drier-felts for paper machines. His patent contains two claims. 
He charges the défendant with having infringed both. 

The gênerai nature of what are called "drier-felts" in paper mak- 
ing, and the use made of them in that art, are sufficiently well stated 
for the purposes of the case in lines 10-20, p. 1, of the patent, as fol- 
lows: 

"In paper-machines It is nsual to employ a drier-felt made as a strong 
closely woven textile fabric as an apron or carrier to support the damp new 
web of paper as it cornes in a still soft condition from the wet woolen felt, 
the drier-felt holding the paper-web firmly and smoothly against the heated 
métal drier-cylinders, around and over which the web passes until dry and 
ready for the calender-rolls. Only one side of the drier-felt or apron cornes 
in contact with the damp web of paper, through which the heat from the 
driers passes." 

The first claim of the patent is for: 

"A drier-felt for paper-machines conslsting of two superposed plies of dou- 
ble-face woven fabric having large face-warps, said plies being united by 
smaller binder-warps adjacent the under or inner sides of the face-warps and 
buried under the said face-warps of the plies, substantially as described." 

The second claim differs only in having, instead of "double-face 
woven fabric," "close woven double-face fabric," and in having, after 
the words "adjacent the under or inner sidés of the face-warps," "the 
binder-warps passing from one to the other ply and buried under the 
said face-warps ; successive binder warps crossing each other as they 
pass from one to the other ply, substantially as described." 

The advantages possessed by drier-felts made according to the 
patent ovèr those not so made are shown to be, as the patentée has 
also set forth in his patent, as follows : The action of the dampness 
driven ofï from the paper-web, combined with the action of the heat 
which drives it ofï, upon the fabric of the drier-felt whereby the pa- 
per-web is held against the drier-cylinders is such as to rot the fabric 
and thus develop holes in it, loOsening the warp threads ôf the fabric 

•For othei cases see same topic & | numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and leaving lioles in, îts surface, jagged and irregular, and tlîese lioles 
will produce bunches or excrescences on the paper-web as it is pressed 
into them while in a moist and soft condition. If, liowever, two plies 
of woven fabric are used, connected by b'inder-warps smaller than tlie 
face-warps of tlie plies, and so buried by and between the face-warps 
that they will continue to liold the plies together though the face- 
warps be rotted and burned, the ply nearest the drier-roll will contin- 
ue, after its fabric has thus become considerably rotted or burned, to 
perform its function in the machine without damage to the paper- 
web by holes produced as above, and its period of usefulness will 
thus be prolonged. 

The défendant Company manufactures drier-felts for paper ma- 
chines' corisisting of two superposed plies, like those of the patent, 
and thèse plies are united by binder-warps adjacent the under or inner 
sides of the face-warps, smaller than the latter, and Connecting the 
plies in the same manner as do the binder-warps of the patent. The 
defendant's binder-warps also cross each other as they pass from one 
ply to the other. They are so much smaller than the face-warps of 
the plies which they connect that I am unable to see why they may not 
fairly be described as "buried" by the latter, for ail purposes describ- 
ed or contemplated in the patent. They are certainly protected by the 
facè-wàrps against the action of the heat and moisture referred to 
until after the latter hâve yielded to that action, meanwhile holding 
the plies together so that the one may continue to serve as a protec- 
tion for the ôther. The défendant says that in its drier-felt the binders 
are not "buried'* or covered. I think it may be trne that the binders 
in the defendant's drier-felts are not so much covered or concealed 
from view as in the plaintifï's when the drier-felts are off the machine 
and not in use, so that, in looking at spécimens of the two side by 
side, more of the binder-warps are distinguishable by the eye in 
spécimens of the defendant's product than in spécimens of the plain- 
tifï's product. I am unable, however, to see that it follows from this 
fact that when in use on the machine the defendant's binder-warps are 
not, for ail practical purposes, as much "buried" as the plaintifï's 
for the purposes of the patent. So far as heat from the drier-roll or 
moisture from the paper-web are concerned, the binder-warps in both 
seem to me necessarily shielded from the rotting action due to those 
causes, to substantially the same extent, by the adjacent face-warps 
Of the plies ; and so sliielded, not merely because the face-warps pro- 
ject beyond the plane of the binder-warps and thus hold the latter 
from contact with the drier-roll, but because the face-warps in both 
prevent the heat or moisture referred to from reaching the binder- 
warps by first receiving it themselves. If the patent be valid, I must 
hold that the défendant infringes it. 

The défendant attacks the patent first on the ground of anticipa- 
tion. It is not disputed that, regarded merely as a two-ply fabric 
woven in a particular manner, the plaintifï's fabric is not new. In 
the prier art are found inner soles, lamp-wicks, belts for personal 
wear, some adapted for carrying cartridges — webbing for machine 
belting, cordage, mule-harness, or other usef ul purposes — webbing for 



BARKELL V. FITCHBUEG DUCK MILLS 373 

varions uses, sometimes elastic and sometimes nonelastic — ^belts for 
power transmission and carpets ; ail of them consisting of two super- 
posed plies of double-face 'woven fabric, united by binder-warps smal- 
1er Ihan the adjacent face-warps, and thus of a construction very 
similar to tliat which the patent describes. But I find no. reason to 
suppose that by any of the prior fabrics, whether patented or not 
patented, the peculiar qualities required in a drier-felt as used in paper 
making were supplied, or that they, or any requirements like them, 
were in any way contemplated by the contrivers of those fabrics. 
None of them seem to me capable, as they, exist or as they are de- 
scribed, of being so used as drier-felts as to produce the results at- 
tained by the plaintifï's 'patented. drier-felts. The Côoke United 
States Patent, 22,528, Janùary 4, 18.Ï9, is the patent most relied on 
by the défendant. This was for "a new or improved manufacture of 
webbing for machine belting, cordage, mule-harness, ôr other useful 
purposes." ' This was the only citation against the issue of the plain- 
tifï's patent while it was pending in the Patent Office. In 1859 drier- 
felts were unknown in' paper making. The plaintifï amended his 
claims to meet the citation by substituting "binder-warps buried under 
the adjacent face-warps" for "binder-warps protected by the face- 
warps," as desçribed. The Cooke patent neither describes nor dis- 
closes any "burying" of the binder-warps, nor was anything of the 
kind necessary for the resuit set forth in the Cooke patent, accOrding 
to which the purpose of the binder-warps -was "to bind together the 
cloths made by the body-warps and form them with no straight or 
continuGUs parallel ridges." The défendant produced the Cooke orig- 
inal spécimen deposited with the Patent Ofïice, but, if its binder-warps 
are to be desçribed as "buried" by its face-warps, this feature cannot 
be called an essential part of the Cooke invention or disclosure. I am 
unable to regard anticipation as proved by the Cooke patent or by 
anything in the évidence relating to the prior art. 

The défendant further contends that the patent sued on is void for 
lack of invention and that it is, at best, for a mère "double use." I 
am unable to believe, however, that it can be properly said in this 
case that the patentée has taken any fabric of the prior art and nierely 
put it into use as a drier-felt, without change in object, structure, func- 
tion, or resuit. It seems to me that in the adaptation of the known 
method of weaving to the peculiar requirements of drier-felts, which 
the patentée has set forth in his spécifications, there lay sufïîcient in- 
vention to sustain the patent. Forsyth v. Garlock, 142 Fed. 461, 73 
C. C. A. 577. I cannot doubt, upon the évidence, that immediately 
upon their introduction the patented drier-felts proved themselves so 
superior to the drier-felts previously known and used that they hâve 
to a large extent displaced ail others, notwithstanding their greater 
cost. Under the circumstances shown, I must regard the prima facie 
évidence of invention arising from the issue of the patent as sufificient- 
ly sustained. 

There may be a decree for the plaintifï in accordance with the 
prayers of the bill. 
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VALVONA-MARCHIONT CO. V. LOUIS VILLE CONE CD. et fit 

(Circuit Court, W. D. Kentucky. Aprll 15, 1911.) 

Patents (§ 328*) — Validitt — Molds fob Biscuit Oups — iNrBiNGEiŒNT. 

ValTona patent, No. 701,776, for a mold for making biscuit cups to be 
used to hold ice cream, held valid and Infringed, 

In Equity. Bill by the Valvona-Marchiony Company against the 
Louisville Cône Company and others for infringement of Valvona 
patent, No. 701,7/'6, for a mold for making biscuit cups to be used t» 
hold ice cream. Decree for complainant. 

H. H. Hufïaker, of Louisville, Ky., for complainant, 
W. M. Smith, of Louisville, Ky., for défendant. 

EVANS, District Judge. A careful reading of the testîmony has 
not led me to change the views formed when the motion for an in- 
junction pendente lite was sustained. Nor has it led me to difïer from 
Judge McPherson in Valvona v. D'Adamo (C. C.) 135 Fed. 544, who 
sustained the patent which forms the basis of this action, and which 
has been assigned by the patentée to the complainant. 

To support what we may call the positive défenses set up in the an- 
swer the défendants ofïered no satisfactory testimony. In view of the 
évidence, the opinion and ruling of Judge McPherson, and the pre- 
sumptions arising in favor of the validity of the patent issued to Val- 
vona by the United States, we hâve reached the conclusion that the 
complainant's cause of action has been sustained, and that it is entitled 
to such part of the relief prayed for in its bill as it may insist upon, 
though I can myself hardly see the wisdom of having an accounting; 
with the défendants, who are apparently very poor. That, however, 
is for the complainant to say. 

It may be remarked that we can see no différence in the applicable 
principles between a cup and a cône, inasmuch as the latter seems, in 
this connection, to be nothing more than the former in a différent 
shape. 

A judgment may be prepared and submitted, ^ 



yALVOXA-MARCHIONir CO. v. SILVEBSTEIN et aL 

(Circuit Court, D. Massachusetts. August 17, 1910.) 

No. 759. 

L Patents (§ 328*) — Vaijditt^-Molds fob Biscuit Cups. 

Valvona patent, No. 701,776, for a mold and oven for baklng biscuit 
cups to be used to hold ice cream, held valld. 

2. Patents (§ 301*) — Infbingement — Pbeliminabt Injukotion. 

A preliminary Injunction will not ordlnarily be granted In a suit to 
restrain the infringement of a patent, if there Is any substantial doubt 
as to the validity of the patent or the Infringement; nor wlU a pre- 

*For other cases se« sams tapie & ( svuBsa in Dec. ik Am. Dlge. 1W7 to date, & Rep'r Indexes 
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liminary injunction be as readily granted against a mère user as against 
a maker or seller of the patentée! Invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 489-495; Dec. 
Dlg. § 301.*] 

3. Patents (§ 301*) — Infringement — Preliminaby Injunction. 

■\Vhere, in a suit against a mère user of an alleged infrlnging patented 
invention, there was doubt as to whether an infringement in fact existed, 
and there was ground to believe that defendant's use of the appliance, 
if unlawful, had been to some estent induced by complainaot's delay in 
asserting its rights, a preliminary injunction will not be granted. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 489-495; Dec. 
Dig. § 301.* 

Grounds for déniai of preliminary injunctions in patent infringement 
suits, see note to 72 C. O. A. 123.] 

In Equity. Suit by the Valvona-Marchiony Company against Moses 
Silverstein and others to restrain infringement of a patent. On mo- 
tion for a preliminary injunction. Denied. 

N. N. Jones, of Boston, Mass., for complainant. 
William Charak, of Boston, Mass., for défendant. 

DODGE, District Judge. This suit is for alleged infringement of 
United States letters patent No. 701,776, issued June 2, 1902, to An- 
tonio Valvona of Manchester, England. 

[1] In Valvona v. D'Adamo (C. C.) 135 Fed. 544, this patent was 
held valid on final hearing by the Circuit Court in the Eastern District 
of Pennsylvania. This décision was on February 24, 1905. No appeal 
was taken, and the validity of the patent does not appear to hâve been 
elsewhere or since in dispute. I must regard its validity as not open 
to question in this hearing. 

Corning to the question of infringement, it is clear that the scojie 
of the patent is a narrow one. The record in Valvona v. D' Adarno is 
before me, and in it are contained the proceedings in the Patent Office 
while the application for the patent was there pending. There were 
five amendments of the original application. . The patent was not 
granted until the daims had been limited to an apparatus in which "ail 
the beat absorbing and conducting sides of the mold are of substan- 
tially the same thicknegs." Without this limitation the alleged inven- 
tion was regarded as anticipated by various forms of waffle irons, 
with which it was classed by the Patent Office. . 

The bill charges the défendants with ha.ving made or caused fo be 
made for their use, and with having sold. to others, a large num- 
ber of infringements upon the patent. The complainant's affida- 
vits show only that Louis Hahn, who has since become a licensee 
under the patent, was using in March, 1909, certain devices for baking 
biscuit cups for ice cream, two of which, marked A and B, were pro- 
duced in court; that, also in March, 1909, Nathan Werlingky, then in 
Hahn's employ, had six similar devices made, which he sold to the 
défendants ; that in October, 1909, Werlinsky had six other similar 
devices made and sold them also to the défendants ; and that the de- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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fendants bave been usîng the devices thus acquired by them, or devices 
similar thereto, in baking biscuit cups for ice cream in their factory. 
There is nothing to support the allégation that the défendants them- 
selves make the inf ringing devices, or that they sell them. The défend- 
ants are, on the affidavits, mère users, at most, of the patented device. 

Whether the devices A and B inf ringe the patent in suit seems to me 
a question of some doubt. They do not very closely resemble the de- 
vice shown in the patent itself. The cores and dies are so shaped 
as to make conical cups, in this respect resembling the cores and dies 
shown in the Swiss patent to J. Aegeter, discussed in the opinion in 
Valvona v. D'Adamo. It is true that the patent in suit states that the 
cups or dishes produced may be either of the shape shown in the at- 
tached drawings or "of other preferred pattern according to the shape 
of the cores and dies employed." But it seems to me not equally 
true of the devices A and B as of the device described in the patent 
that ail the beat absorbing and conducting sides of the mold are of 
substantially the same thickness. If this is true of that part of the 
mold containing the dies, it is far from being equally true of that 
part which contains the cores, and the "mold" consists of both parts 
connected by a hinge. 

It appears from the défendants' affidavits that molds like A and B 
hâve been in use for several years prior to the filing of this bill by 
persons engaged in baking cups of this kind in or near Boston; that 
the molds so used hâve been made by persons other tlian the com- 
plainant, and hâve not been understood to be covered by any patent ; 
also that such use goes back as far as 1905. And, in the complain- 
ant's supplementary affidavits, Louis Hahn, above referred to, states 
that he bought such a mold in 1904 of a person whose name he cannot 
recall, had duplicates of it made, thereafter used them in his manufac- 
ture of cups, and did not know until June, 1909, of any patent claimed 
to cover them. He was then notified by the complainant that he was 
infringing, and in conséquence secured a license from it. 

If tliere has been a use of molds like A and B since 1901 or 1905, 
such as thèse affidavits indicate, the complainant, it would seem, might 
easily hâve become aware of it. It describes itself in its bill as a cor- 
poration under New York laws, and as having its principal place of 
business in New York City ; but there is hardly enough in thèse alléga- 
tions to show that reasonable activity on its part would not hâve dis- 
closed to it what was being done by persons in the business in this 
vicinity. More than a year before this bill was filed, it became aware 
of .what Hahn was doing. Hahn is of Cambridge, and, according to 
Werlinsky's affidavit, carried on business as the Central Biscuit Com- 
pany of Boston. There is nothing to show that the use of the molds 
by persons in this neighborhood, other than Hahn, might not hâve 
been just as easily ascertained. Hahn had continued his use of the 
molds, without objection, for four years aftér the décision in Pennsyl- 
vania before the complainant undertook to treat him as an infringer. 
The défendants got their molds from Hahn's employé during this 
interval, and havè been using them without objection for a year since 
the notice to Hahn. 
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[2, 3] Preliminary injiinctions hâve not ordinarily been granted by 
this court, if there is any substantial doubt regarding either the validity 
of the patent or infringement. Nor is a preliminary injunction so 
readily granted against a mère user as against a maker or seller of 
the patented invention. No exceptional reasons are alleged in this 
case sufficient to require any departure from thèse ru les. In view of 
the doubt existing upon the question of infringement, and the reasons 
which appear for believing that the défendants' use of the mold, if 
unlawful, has been to some extent induced by the complainant's delay 
in asserting its rights, I think no injunction should issue before final 
hearing 

Motion denied. 



VALVONA-MARCHIONY CO. v. PERELLA et al. 

(District Court, W. D. Pennsylvania. March 12, 1913.) 

Ko. 114. 

1. Patents (§ 328*) — Validity — Molds fob Ice Cream Biscuit Cups. 

The Valvona patent, No. 701,776, for a mold for making biscuit cups 
to be used for tiolding ice cream, held valid, especially in so far as it 
provides for an appliance liaving ail the beat absorblng and conducting 
sldes of the mold of substantially the same thickness. 

2. Patents (§ 328*) — Ice Cbeam Biscuit Cup — Infbingement — "Substan- 

tially." 

Complainant sued for infringement of Valvona patent. No. 701,776, for 
a mold for making biscuit cups for holding ice cream; the important 
provision of the clalm being a mold so constructed that ail the beat ab- 
sorbing and conducting sides were substantially of the same thickness. 
Held, that the word "substantially" meant that it was the same in ail 
important particulars, implyihg that the results of the use of the de- 
vice could not be obtained if there was a différence in the thickness ; 
and henee the patent was not infringed by a similar mold used by de- 
fendant, much heavler in construction, and the beat absorblng and con- 
ducting sides of whieh were not substantially of the same tMcknèss. 

3. Patents (§ 312*)-— Infringement — Nature of Wrcng — Burden of Pboof. 

Infringement of a patent is a tort, and the burden of proving it is on 
him who asserts it. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544-549; Dec. 
Dlg. § 312.*] 

In Equity. Suit by the Valvona-Marchiony Company against Fred 
Perella and another. Bill dismissed. 

F. W. Winter and F. W. H. Clay, both of Pittsburgh, Pa., and H. 
H. Hufifaker, of Louisville, Ky., for complainant. 

Paul Synnestvedt and James C. Bradley, both of Pittsburgh, Pa., 
for défendants. 

ORR, District Judge. This patent case comes before the court for 
final hearing upon bill, answer, replication, and proofs. The défense 
by the défendant Gambadella is that he is not a partner of the other 
défendant, but is merely an employé. No évidence was ofïered by the 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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complainant in support of its averment that Gambadella was a partner, 
and therefore the bill should be dismissed as to him. 

[1] The défenses set up by Perella are that the patent is invalid 
and that, even if vaUd, bis apparatus does not infringe coniplainant's. 
That the patent is vaHd was held by Judge McPherson in the Eastern 
District of Pennsylvania in Valvona v. D'Adamo, 135 Fed. 544, by 
Judge Evàns in the Circuit Court for the Western District of Ken- 
tucky in Valvôna^Marchiony Co. v. Louisville Cône Co., 207 Fed. 374, 
and by Judge Dodge in the Circuit Court for the District of Massa- 
chusetts in Valvona-Marchiony Co. v. Moses Silverstein, 207 Fed. 374., 
Both Judge Evans and Judge Dodge approved the opinion of Judge; 
McPherson. This court is of the opinion that Judge McPherson's 
conclusions as to the vaHdity of the patent are right in ail respects., 
The question of validity is therefore found in favor of the complain- 
ant in this présent case. 

The patent, in controversy is No. 701,776, issued June 2, 1902, and 
relates to improvèd apparatus for baking biscuit cups for ice cream. 
There is but one claim in the patent, which is as follovvs, except that 
the court has italicized a part : ■ 

"A coniblned mold and oven for producing biscuit cups or dishes, consisting- 
of two métal plates counected together by a hlnge and provided witli liandles 
and means for securing said plates In closed position, the opposing Inner faces 
of the said plates being provided, one with a projecting core and the other 
with an indented mold In the métal of such face into which the core flts, 
with a small space between the two, and the outer faces being so fornied as 
to be a.dapted to regt on the top , surface of a stove either side up, so that 
heat may be evenly conducted throngh the body of the mold, ail the heat ab- 
sorliing and conductinp sides of the mold lieing of siihstantially the same 
thickness, whereby a cup may flrst be formed with the projections downward 
and afterward baked In the reverse position to facilitate the baking and al- 
low the cup to be turned out of the mgld, as and for the purpose described." 

The application was fîled in the Patent Office on July 12, 1901, and 
rejected in view of the prior art until the applicant had inserted in 
his claim the language above italicized and had inserted in his spécifi- 
cations the following : 

"Ail the heat absorbing and eonducting sides of the mold are of substan- 
tially the same thlckness, so that heat may be evenly conducted through the 
body of the mold, as will be seen by référence to the drawlngs." 

Many of the éléments found in the claim are old, as is apparent to 
any one f amiliar with wafïle irons and kindred apparatus. The device 
is therefore one of narrow limitations. This is the view expressed by 
Judge McPherson in Valvona v. D'Adamo (C. C.) 135 Fed. 544, 545, 
where he says: 

"While it must be conceded that, no marked advance in the art is presented 
by complainant's device, it has taken the final step to complète success, and 
I see no reason for denying it the protection of the law. ïhe exercise of 
inventive talent may not hâve been severe ; but invention in sonie degree has 
been shown, I tliink, and If this be true, the court is not called upon ta 
measure it by an exacting standard." 

He further says (page 546): 

"Valvona's apparatus is so constructed that the distribution of heat Is ap- 
proximately uniform, and the resuit Is that the cup is evenly baked — a mat- 
ter of prime importance." 
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[2] We must conclude, therefore, from the action of the Patent 
Office and from the considération given by Judge McPherson to the 
patent, that the important feature is found in a requirement of — 

"ail the beat absorbing and conducting sides o£ tbe mold being of substan- 
.tlally tbe same tbickness." 

The apparatus used by the défendant Perella is much heavier than 
that of the complainant, so far as the évidence discloses, and has not 
got the heat absorbing and conducting sides of substantially the sanie 
thickness. It is also in évidence that it is not adapted to rest on the 
top surface of a stove either side up. It rests upon trunnions, so that 
it may be turned as necessary toward the flame. If uniformity of 
thickness in ail the sides of the mold is necessary, in order that heat 
may be evenly conducted through the body of the mold, then it seems 
as if the heat which bakes the cup or cône in the defendant's apparatus 
is not evenly conducted through the body of the mold. If the patent 
were to be construed broadly, there is no doubt in the mind of the 
■court that the apparatus of the defandant would infringe that of the 
patent. But in view of the narrow limitation of the patent, this court 
cannot see, from the testimony or from the exhibits, that the defend- 
ant's apparatus infringes. 

[3] Infringement is a tort, and the burden of proving the commis- 
sion of a tort rests upon him who asserts it. If the tort is not clearly 
established, then infringement should not be found. 

In construing the word "substantially" in the portion of the claim 
italicized as above, the court is disposed to take the view of Judge 
Woodbury in Adams v. Edwards, Fed. Cas. No. 53, 1 Fed. Cas. 112, 
114, 115: 

'•Wben we say a thing Is substantially the saine, we niean it is tbe saine 
in ail Important particiilars. It must be of the same uiaterial, wben tbe nui- 
terial is Important ; it must be of the same thickness, wben thickness is im- 
portant." 

That thickness was considered important by the patentée is without 
doubt, and that it was the controlling influence iipon the Patent Office 
appears in the file wrapper. The use of the word "substantially," then, 
in connection with the words "the same thickness," implies that the 
results of the use of the device of the patent could not be obtained if 
there was a différence in the thickness. 

It does not appear just exactly what form of apparatus the com- 
plainant is now using in its business, but it may reasonably be inferred 
from the testimony that it is not using apparatus which conforms in 
ail respects to the apparatus described in the spécifications and draw- 
ings of the patent. 

The court cannot find under the évidence that the défendant Perella 
has been guilty of infringement, and therefore must dismiss the bill. 
at complainant's costs. 
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VALVOXA-MARCIIIONY CO. v. MARCIIIOXY. 
(District Court, D. New Jersey. July 10, 1913.) 

1. Patents (§ 157*) — Construction of Cx.aims — "Substaktiallt.' 

"Substantlally" is a relative word, wliicli, wiiile it must be iised witli 
care and discriiuiiiation in a claim of a patent, must uevertheless be 
given effect by allovviiig considérable latitude of nieaning, where it is 
applied to sucli subjects as tliiekness, as by requiring two parts of a 
device to be of substantially the same tliiekness, and caunot be held to 
require theni to be of exactly tlie same tliiekness. 

[Ed. Note.— For otlier cases, see l'ateuts, Cent. Dig. §§ 229-232; Dec. 
Dig. i 157.* 

For other deflnitions, see Words and Phrases, vol. 7, p. 6741.] 

2. Patents (§ 163*) — Construction of Claims — Estoppel by Action of Pat- 

ent Office. 

To be estopped by the action of the Patent Oflice, a patentée must be 
shown to hâve surrendered sometlilng which he novs' claims, in order to 
otitain that which was allowed. 

[Ed. Note.— B'or other cases, see Patents, Cent. Dig. § 238; Dec. Dig. 
§ 163.*] 

3. Patents (§ 328*) — Infringement — Appabatus fou Baking Biscuit Cups. 

The Valvona patent. No. 701,776, for apparatus for baking biscuit cups 
fo! ice cream, construed, and hcld Infriuged. 

4. Equitt (§ 69*) — Lâches. 

Mère lâches does net usually bar a party, unless under clrcumstances 
which work an équitable estoppel against hlm. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 107-199; Dec. 
Dig. § 69.*] 

In Equity. Suit by the Valvona-Marchiony Company against Italo 
Marchiony. On final hearing, Decree for complainant. 

H. H. Hiiffaker, of Louisville, Ky., and F. W. H. Clay and Fred- 
erick W. Winter, both of Pittsburgh, Pa., for complainant. 
Lucius E. Varney, of New York City, for défendant. 

CROSS, District Judge. The patent involved herein was sustained 
in 1905, by Judge McPherson, then District Judge for the Eastern 
district of Pennsylvania, in the case of Valvona v. D'Adamo (C. C.) 
reported in 135 Fed. 544, and agaii. in 1913, by Judge Orr, of the 
Western district of Pennsylvania, in Valvona-Marchiony Co. v Fred 
Perella et al., 207 Fed. 377. It has also been sustained in two or three 
other unreported cases, which, however, do not require spécial men- 
tion, since the defendant's counsel, at the argument herein, admitted 
the validity of the patent in suit, but clainied that in view of the prior 
art, and in consonance with said décisions, it must be narrowdy con- 
strued, and that, so construed, it has not been infringed by the de- 
fendant. 

It is stipulated in the case that the patent in suit, No. 701,776, was 
duly granted in 1902 to Antonio Valvona ; that since April 9, 1910, 
the same has been the property of the complainant; that the three 
machines marked "Complainant's Exhibit, Defendant's Machines, A, 
B, and C," were made and used by défendant within the jurisdiction 

•For other cases see same topit & j isumbeb in Dec. & Am. Diga. 1907 to date, & Rep'r iQdexea 
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of this court before the filing of the bill of complaint herein, and since 
the complainant acquired title to the patent as above stated ; and, f ur- 
thermore, that the said machines are the identical machines which were 
exhibited to and inspected by the complainant's expert witness. The 
machine is entitled in the patent an "Apparatus for Baking Biscuit 
Cups for Ice Cream." It is very simple and readily compréhensible, 
notwithstanding the conflicting explanations of the experts of the re- 
spective parties. The patent has only one claim, which reads as fol- 
lows : 

"1. A combined mold and oven for producing biscuit cups or dishes, con- 
sisting of two métal plates conriected together by a hinge and provided with 
handles and means for securing said plates in closed position, the opposing in- 
ner faces of the said plates heing provided, one with a projecting core and 
the other with an indented mold in the métal of such face into which the 
core flts with a small space between the two, and the outer faces being so 
formed as to be adapted to rest on the top surface of a stove either side up, 
so that heat niay be evenly conducted through the body of the mold, ail the 
beat absorbing and conducting sides of the mold heing of substantially the 
same thickness, whereby a cup niay first be formed with the projections 
downward and afterward bal^ed in the reverse position to facilltate the baking 
and allow the cup to be turned out of the mold, as and for the purpose de- 
scribed." 

The objects and aim of the patented device are stated by the pat- 
entée as follows: 

"By the use of tlie apparatus of this invention I make cups or dishes of 
any preferred shape or design from dough or paste in a fluid state that is 
preferably eomposed of the same materials as are employed in the manu- 
facture of biscuits, and when baked, the said cups or dishes may be fllled 
with ice cream, which can then be sold by the venders of iee cream in public 
thoroughfares or other places. In order to produce said cups or dishes, I 
provide a combined metallic mold and oven, consisting of two plates, as a 
and &, each of said plates having a pièce c projecting from its edge at one 
side, connected by a hinge d, and each plate provided with a handle e, pro- 
jecting from its opposite edge. The faces of the aforesaid two plates are 
provided or formed, respectively, with one or more cores / and dies g, one 
fltting close to each other. AU the heat absorbing and conducting sides of 
the mold are of substantially the same thickness, so that heat may be evenly 
conducted through the body of the mold, as wlll be seen by référence to the 
drawings. 

"The biscuit dough or paste, which is of the consistency of a thick iiuid, is 
poured from a can, that may be provided with one or more spouts for de- 
positing the requlred quantity of paste either successively or simultaneous)}- 
in each of the dies or molds g. The plates are then closed, and the cup or 
dish is formed by the dough being pressed into the space between the core 
/ and the mold ff. It is then baked by the apparatus being placed over a gas 
or other fire, the formation of said apparatus enabling it to be turned as fre- 
quently as required, and the biscuit cup thereby uniformly baked. To make 
thèse thin-shaped cups satisfactorily from paste, with the thin walls de- 
scribed, and to insure their proper 'turning ouf of the molds in good shape, 
properly baked, I flnd it necessary to first heat the molds, then pour in the 
batter, and bake with the projections dovpnward for awhile, then reverse the 
mold and bake In that position. This enables me to readily remove the cups 
from the mold in perfect condition, and to this end I liave construt^ted niy 
mold so as to enable it to be readily reversed and to occupy a stable posi- 
tion on the top of the gas range or the like." 

In view of the admission made at the oral argument that the patent 
in suit is valid ta the extent above mentioned, the only vital question 
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remaining for solution is that of inf ringement, which it is thought may 
be solveu readily by a simple examination and comparison of such 
diiïerences as exist between the apparatus of the patent and that of 
the défendant. With that end in view, such an examination has been 
made, without, however, disclosing any material différences between 
them; such as exist are matters of form and degree. Structurally and 
functionally the devices are substantially alike. Among the différences 
that may be noticed are a somewhat changed contour, particularly of 
the lower side of the lower plate, and a larger number of mold cav- 
ities in the apparatus of the défendant, with their corresponding cores, 
as well as a différence in the depth and shape of such cavities. Thèse, 
however, are ail matters of détail, which do not require serious con- 
sidération. As to the différences in the shape of the recesses and cores, 
it appears that those of the patent are truncated cônes, while the de- 
fendant's are perfect cônes. The spécification of the patent, however, 
provides in spécifie terms for modifications of this character ; but, 
whether it did or not, such changes are immaterial and would not 
avoid inf ringement. What has just been said as to the change in the 
shape of the cônes and mold cavities is equally applicable to their in- 
creased number. The drawings of the patent show but two or three 
cônes with corresponding cavities, while the defendant's device has 
perhaps ten or more. This, however, is but a matter of duplication, 
and forms no basis for patentable invention, or of justification for 
infringement. 

What apparently furnishes the main reliance of the défendant in 
support of his claim of noninfringement is contained in the allégation 
that thie contour of the lower plate— that is to say, the bottom of the 
lower member containing the mold cavities of his machine — varies 
from that of the patent, and that such variation is vital, because the 
complainant, by the term "indented mold," as used in the claim, is re- 
stricted to a particular form of mold, which the défendant does not 
use. This argument seems to be based upon a suggestion of defend- 
ant's expert, who maintains that a mold made conformably to the 
term "indented mold" must hâve its cavity formed in part only in the 
plate forming the lower member of the device, the balance being posi- 
tioned in a boss which projects from and below the lower face of such 
plate ; that is to say, the défendant contends for a construction which 
will not be satisfied with indentations or cavities which appear in their 
entirety in the inner face of the lower plate, but rather for a construc- 
tion which requires that such indentations or cavities shall hâve cor- 
responding protubérances or projections on the opposite and outer 
face of the lower plate. Manifestly, however, the term relates to and 
describes merely a die cavity or recess in the inner face of the lower 
plate, or, using the language of the claim, "in the métal of such face," 
and does not even suggest, much less require, à projection opposite 
thereto, upon the outer face of such plate. A thing may fairly and 
truthfully be said to be indented when it has a hollow or dépression 
in its surface, and this in utter disregard of whether thei hollow or 
dépression is manifested upon the opposite side by a corresponding 
protrusion ; in other words, an indentation may exist without regard 
to the configuration of the opposite side of the article in which the in- 
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dent appears. The only apparent justification for the expert défini- 
tion just referred to is found in the fact that the drawings of the pat- 
ent, which show the cavities in the lower plate, also show bosses or 
projections on the under side of such plate opposite the indents or 
dépressions. 

At this point it may properly be remarked that the défendant at first 
made his mold cavities in that form; but upon being threatened with 
a suit for infringement of the patent in suit, and in order to avoid 
that charge, he thereafter made the lower plate of the machine of suf- 
ficient thickness in and of itself to contain the cavities, thereby avoid- 
ing the necessity of having any corresponding bosses or projections 
on its opposite side. It is manifest, however, that the functional ef- 
fect of the device was not altered by the change. It was a rather poor 
expédient, admittedly adopted to avoid a charge of infringement. The 
functional efliect of the mold is not altered, whether the lower face of 
the plate, in which the indentations are, is by reason of its thickness 
smooth and solid, as in défendants machine, or in the form of pro- 
jecting bosses, as in the patent. As aiready suggested, the claim says 
nothing about the thickness of the plate, or of the contour or form 
of its lower and outer surface. Ail that the claim requires is that the 
plate should hâve therein indentations or mold cavities, which, as in- 
terpreted by the spécification, must be sufficiently large to contain thé 
corresponding cores of the upper plate, while at the same time leaving 
between them the requisite space to hold the batter to be baked. What 
the défendant did, and ail that he did, by way of distinguishing his 
device from that of the patent, in order to avoid a charge of infringe- 
ment, was to increase the thickness of one of the parts ; and, even if 
it were unguardedly and improperly admitted that this change consti- 
tuted a patentable improvement, still the device as a whole would not 
even then escape the charge of infringement. 

Another point which defendant's counsel claims distinguishes the 
defendant's device from the complainant's bas référence to the mean- 
ing which should properly be attached to that part of the claim which 
says: 

"AU tlie heat ahsorbing and conducting sides of the mold being of sub- 
stantially the same thickness." 

He strenuously contends that this language relates to the latéral or 
sloping side walls of the bosses or protubérances within which are 
formed the small mold cavities of the lower plate. In considering this 
clause, it should be kept in mind that the phrase does not say that ail 
of the sides of the molds are to be substantially of the same thickness, 
but only the "heat absorbing and conducting sides of the mold." In 
determining which of the sides of the mold answer that description, 
référence must be had to the spécification, from which we learn that 
ail of the small f orms in which the pastry cônes or cups are baked are 
attached to or form a part of the larger plates a and b of the "mold 
and oven," and that it is thèse plates which in the process of baking 
are, by turning the apparatus, successively exposed to the direct heat 
of the "gas or other fire," and so become the "heat absorbing and con- 
ducting sides of the mold." Thus the patentée says that his mold, evi- 
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dently the entire apparatus, is constructed so as "to be readily re- 
versed and to occupy a stable position on the top of the gas range or 
the like." The spécification tells us, as does also the first line of the 
claim, that his apparatus as a whole is "a combined mold and oven 
for producing biscuit cups or dishes," and it is this combined mold and 
•oven, the upper and lower sides of which consist of two large métal 
plates, whose outer faces are, pursuant to the claim, to be "so formed 
as to be adapted to rest on the top surface of a stove either side up, so 
that the beat may be evenly conducted through the body of the mold." 

[1] From the référence just made, it seems plain that the beat ab- 
sorbing and conducting sides of the mold are the two plates which 
form the upper and lower sides of the apparatus as a whole, and which 
the patentée repeatedly directs to be exposed successively to the fire 
by turning in the process of baking. The language referred to does 
not, therefore, it may be said with assurance, refer to the inclined sides 
and surfaces of each of the small individual molds. Thèse are not, 
within the meaning of the claim, as interpreted and explained by the 
spécification, in any sensé the "beat absorbing and conducting sides 
of the mold." At no time are the sides of the small molds directly ex- 
posed to the fiâmes, or laid, or capable of being laid, upon the heated 
surface of a stove or range. So much only of the "mold and oven," 
therefore, as is directly exposed to the flame, or rests directly over the 
gas, or upon a stove, can, with propriety be said to be its beat absorb- 
ing and conducting sides. That this is the correct interprétation is, 
moreover, apparent from the discussion which took place in the Patent 
Office when amendments D and E were under considération therein. 
An examination of the device of the défendant shows that its upper 
and lower plates are exposed, exactly as those of the complainant's 
are, to the beat of the flame in baking, which beat they absorb and in 
turn conduct to the small molds. Furthermore, the beat absorbing 
and conducting sides of the molds of the two devices are of substan- 
tially the same thickness, which is ail that the claim demands. Un- 
questionably considérable latitude must be allowed in determining the 
meaning of that phrase. Individual opinion is bound to diflrer in re- 
gard thereto. 

Counsel for the défendant has brought to the court's attention the 
case of Adams et al. v. Edwards et al., 1 Fed. Cas. 112, 114, 115 (No. 
53), where Judge Woodbury, in charging a jury as to the meaning of 
the Word "substantially," said : 

"When we say a tliiuK is sulistantinlly the same, we meaii it is the same 
in ail important partlculars. It must be of the same material, wheu the 
material is important ; it must be of the same tliickuess, when the thickness 
is important," etc. 

Manifestly the judge, in defining the phrase as he did, acted with- 
out due considération, or else, as is more probably the case, was mis- 
reported, since by the language as reported he gave no eff ect whatever 
to the Word "substantially" in the sentence in which he spoke of 
■"thickness." The reporter put him in the attitude of saying that the 
phrase "of substantially the same thickness" means precisely the same 
as the phrase "of the same thickness/' thereby leaving wholly out of 
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considération the very word he wâs attempting to define. "Substan- 
tially" is a relative word, which, while it must be used with care and 
discrimination, must nevertheless be given effect. Tlie patent de- 
manded that uniformity of thickness of métal, and that only, which 
would necessarily tend to secure the equal heating and conséquent uni- 
form baking of the pastry in the mold. 

[2] Much stress is laid by defendant's counsel upon the fact that 
this clause was inserted in the Patent Office by the examiner imme- 
diately prior to its allovvance, and that because of its forced insertion 
a very serious limitation was imposed upon the claim. The patentée, 
however, surrendered nothing when the clause in question was added, 
as it was, to distinguish it from the Ageter Swiss patent of 1889, which 
device, by the way, was only intended for use in an ordinary closed 
oven, while that of the pç^-ent in suit combined in itself a "mold and 
oven," manifestly a totally différent apparatus. Hence the added clause 
worked no estoppel against the complainant of the character now 
claimed. As was said by Judge Lurton, in Bundy Mfg. Co. v. Détroit 
Time Register Co., 94 Fed. 524, 543, 36 C. C. A. 375, 394: 

"ïo be estopped by the action of the Patent Office, the patentée must be 
shown to hâve surrendered something which he uovv clainis in order to obtain 
that which was allowed." 

This famihar language is instructive as to the line of démarcation 
between the conduct of an applicant which will, and that which will 
not, work an estoppel against him. The complainant is not hère con- 
tending that the beat absorbing and conducting sides above indicated 
should not be of substantially uniform thickness, and for the purpose 
mentioned. Indeed, its patent is in part based upon that very condi- 
tion, and its drawings show clearly the intention of the claim in that 
respect. What it is claiming, and what the défendant is denying, is 
that bis apparatus inf ringes that portion of the claim ; the deifendant 
meanwhile, in furtherance of its contention, urging upon the court 
what is believed to be an erroneous définition of what constitutes the 
beat absorbing and conducting sides of the mold. 

[3] The patentée of the patent in suit apparently was not treated 
very generously in the Patent Office. He seems to the court to bave 
invented more than he secured. How this occurred it is unnecessary 
to speculate, although the solution seems to lie on the surface of the 
contents of the file wrapper. But, however it happened, this court is 
averse to paring away the comparatively little he did secure, partic- 
ularly in favor of a former partner, who at first admittedly infringed 
the patent, and then, in attempting to escape that charge, made, under 
the advice of counsel, but a slight mechanical change in construction. 
The défendant never invented a single détail of the apparatus in ques- 
tion. He never invented the biscuit ice cream holder. AU he did was 
to enter into partnership with the patentée, as above stated, and in a 
few months, and quite probably as soon as he had learned ail that he 
wished to about the biscuit machine and business, dissolved the part- 
nership, went into business for himself, at the same time adopting and 
using the patented machine, until he was warned that he was infring- 
ing it, whereupon, with the aid of a lawyer, he made such changes 
therein, and such only, as he was advised would distinguish bis de- 
207 F.— 25 
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vice from that of the patent, and enable him with safety to continue 
his business at the expense of the patentée. 

Indeed, a short extract from the defendant's brief will show how 
Httle of real différence there is, according to his own contention, be- 
tween the defendant's machine and that of the patent in suit. The ex- 
tract referred to ia as follows : 

"There is no question that thèse machines [Complainant's Exhlbit, Defend- 
ant's Machines A, D, C] embody the organizatlon stated in that clalm which 
Valvona sought to secure before he limited it by adding the qualifications in 
respect to the adaptability of the apparatus to rest upon the top surface of 
a stove, and in respect to the uniforiu thlckness of the heat absorbing sides.'^ 

As already shown, the defendant's machines undoubtedly hâve a 
somewhat différent configuration from the complainant's on their bot- 
tom face, but net sufficiently différent to prevent their action in sub- 
stantially the same way, to produce the same resuit, by substantially the 
same means. Suiïicient has already been said, however, with référence 
to the heat absorbing and conducting sides of the mold, while as to the 
adaptability of the two machines to rest on the top surface of a stove 
nothing need be said, except that either will rest there if desired, or 
either can be supported, as the defendant's is, on trunnions, and by 
that means hâve its upper and lower plates exposed alternately to the 
fire. Under the strictest rules of estoppel that can be properly be ap- 
plied to the complainant's case, the défendant must be adjudged to 
hâve infringed the patent in suit. 

[4] The défense of lâches has been interposed, but under the cir- 
cumstances disclosed does not seem to require any spécial or protracted 
discussion. Mère lâches does not usually bar a party, unless under 
circumstances which work an équitable estoppel against him. No such 
facts appear in this case. The défendant was repeatedly warned that 
he had adopted and was using a device which infringed the patent in 
suit. He thereupon sought the advice of counsel, and apparently in 
déférence thereto made some slight changes in his apparatus, which he 
thenceforth continued to use. It is not perceived that he has been mis- 
led or induced to pursue any spécifie course of conduct by any act of 
the complainant, who on its part has meanwhile, with considérable dil- 
igence, pursued other infringers of its patent. 

A decree will be entered in favor of the complainant, with costs, 
upon the ground of infringement. 
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SIMONS-MATRANT CO. v. ATLANTIC COAST LINE R. CO. 
(District Court, D. South Carolina. July 21, 1913.) 

1. REFERENCE (§ 99*) — FlNDING OF MASTEE— CoNFLICTING EVIDENCE— EXCEP- 

TIOKS. 

In an action against a railroad company for injuries to a steam shovel 
in transportation, a master's finding tliat verbal notice was given to de- 
fendant before alilpment tliat plaintïfï needed the shovel for use on a con- 
tract under wliicli it would be liable for a penalty of §50 for each day be- 
yond the time limlt provided for in the contract, based entirely on the 
eonflicting évidence of tvco witnesses, would not be reversed by the court 
on exceptions. 

[Ed. Note. — For other cases, see Référence, Cent. Dig. §§ 148-156 ; Dec. 
Dig. § 99.*] 

2. Cakbiers (§ 134*) — Teansportation of Machineey— Injueies— Masteb's 

FiNDiNGS— Evidence. 

In an action against a carrier for injuries to a steam shovel, évidence 
held Insufficient to support a master's finding that a further Injury fol- 
lowiiig derailment of the shovel after dellvery to the owuers at destina- 
tion was due to undiscovered and unrepaired Injuries resulting from the 
original wreck of the shovel while in the custody of the carrier. 

[Ed> Note. — For other cases, see Carriers, Cent. Dig. §§ 588-592, 607; 
Dec. Dig. i 134.*] 

3. Carriers (§ 105*) — Spécial Damages— Notice. 

Where, in an action against a carrier for injuries to a steam shovel 
during transportation to the place where plaintifC intended to u.se the 
shovel in certain contract work, the only notice of spécial damages glven 
to the carrier that would resuit from Injury to the shovel beyond neces- 
sary repairs was from the delay which the carrier was notiiied would 
cause a loss of a contract penalty of $50 a day, plaintiff not having suf- 
fered such penalty and the contract having been terminated for other 
reasons and the injuries to the shovel having been fully repalred, plain- 
tiff was only entltled to recover nominal damages.' 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 451-458; Dec. 
Dig. § 105.*] 

4. Carriers (§ 105*) — Spécial Damage— Carriers. 

Spécial damages cannot be recovered against a carrier for delay In 
deliverlng machinery required by the plaintiff for contract work unless 
the carrier had notice of the circuinstanees from which .such spécial 
damage mlght reasonably be expected to resuit at the time the contract 
of shipment was made, and it is further .shown that the damages suf- 
fered were reasonably wlthln the damages contemplated at the time the 
notice was glven. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 451-458; Dec. 
Dig. § 105.*] 

At Law. Action by the Simons-Mayrant Company against the At- 
lantic Coast Line Railroad Company. Judgment for plaintiff for nom- 
inal damages. 

Whaley & Bissell and Mitchell & Smith, ail of Charleston, S. C, for 
plaintiff. 

W. Huger Fitz Simons, of Charleston, S. C, for défendant. 

CONNOR, District Judge. This is an action for the recovery of 
spécial damages alleged to hâve been sustained by reason of the delay 
in shipment of, and injuries sustained by, a steam shovel delivered to 

•For other cases see game toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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défendant at Lakeland, Fia., for transportation and delivery to plain- 
fiff at Ft. Lawn, or Great Falls, S. C. The plaintiff allèges that, prier 
to the receipt for shipment, défendant was notified that the shovel was 
to be used by plaintiff in performance of a contract which it had there- 
tofore entered into with the Southern Power Company at Great Falls, 
S. C. ; that prompt shipment and delivery was necessary to enable 
plaintiff to perform the work (excavation of a canal) ; that the con- 
tract of shipment was entered into by défendant with notice that 
spécial damage would be sustained if the shovel was not promptly 
shipped and delivered ; that défendant negligently delayed the ship- 
ment and delivery and so negligently handled said shovel that it was 
injured, etc. Défendant denied that, at the time of, or prior to, said 
shipment, it had notice of the contract existing between plaintiff and 
the Southern Power Company or the purpose for which the shovel 
was to be used at Great Falls. It further denied négligent delay in 
the shipment and delivery of the shovel. It admitted that the shovel 
was, while in transit, derailed at Savannah, Ga., and injured, but al- 
leged that it was repaired, put in as good condition as when received 
by it, and delivered to plaintiff at Great Falls in svtch good condition. 
The cause was, by consent, referred to Mr. George H. Moffett, as 
spécial master, to hear the évidence and report bis conclusions of fact 
and of law to the court,, with the right of either, or both, parties to 
file exceptions, etc. The spécial master filed his report, to which 
both parties filed exceptions. 
[1] The master finds: 

"That verbal notice was given, before the shipment, to the défendant to the 
effect that Slmons-Mayrant Company needed the shovel for use on a cou- 
tract under which they were llable for a penalty of $50 a day for each day 
beyond the tlme llmit provlded for in the contract." 

Défendant excepts to this finding of fact. Exceptions 1 to 7, in- 
clusive, are directed to this phase of the case. The master sets out in 
his report the évidence which he deems relevant to this issue, being the 
testimony of Mr. S. Lewis Simons, secretary and treasurer of plaintiff 
Company, and Mr. W. F. Renneker, commercial agent of défendant. 
Their testimony is contradictory and irreconcilable, except upon the 
theory that the memory of one of them bas failed him. It is found by 
the master, and conceded by counsel, that both are men of high char- 
acter for truth and integrity. Mr. Simons says that, several days 
before the shovel was shipped, he stated to Mr. Renneker that : 

"We had bought this shovel to be nsed on a contract which we had for 
the Sonthern Power Company, Ft. Lawn; that it was a matter of vital im- 
portance for us to get the shovel ; that our work was dépendent on it ; that 
there was a demurrage of $50 a day, and we would get $50 a day If we got 
through ahead of time. I urged (upon) him the importance of a prompt ship- 
ment, in getting it to us as soon as he possibly could." 

Mr. Renneker says : 

"My first connection with that shipment was that we solicited it from 
Simons-Mayrant Company; after ascertaining that the shipment would move 
from Lakeland, Fia., we received a letter from the Cameron & Barkley Com- 
pany, or from Mr. Jenkins, the président, under date Jlarch 8, 1906, inclosing 
two bills of ladlng covering the shipment of one steaui shovel on its own 
wheels in part, and requesting that we insert the rate in the bill of ladlng." 
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The shipment was made from Lakeland, Fia., by the Cameron- 
Barkley Company and bill of lading issued to them; no notice of the 
purpose for which it was to be used was given to defendant's agent 
at Lakeland. The foregoing is the only direct évidence upon the issue 
in regard to notice upon which the claim for spécial damage is found- 
ed. Several years elapsed between the date of the transaction and the 
hearing of the cause. There is évidence of conversations and corre- 
spondence between Mr. Simons and Mr. Renneker subséquent to the 
shipment and issuing of the bill of lading, from which the parties draw 
diitering inferences in respect to the principal or direct évidence. 
Their subséquent conversation and letters are capable of difïerent 
constructions. The master rests his conclusion upon the belief on his 
part that it is probable that Mr. Renneker had forgotten the first con- 
versation, in regard to which Mr. Simons testifîes with much confi- 
dence. The master was personally acquainted with both witnesses, 
heard them, saw their manner while testifying, etc. In view of the 
principle by which courts, are governed, in passing upon exceptions to 
fîndings of fact by the master, I would not think myself justified in re- 
versing his conclusion. The defendant's exception to the first finding 
of fact is not sustained. 

[2] The master finds that the shovel was delivered to defendant's 
agent at Lakeland, Fia., on February 28, 1906; arrived at Savannah 
March 8th; was derailed at Savannah and fell into Bilboa creek on 
March 14, 1906; was raised (that is, taken from the canal) March 21st 
and "survey for damages made April 2, 1906"; repairs commenced 
April 4, and completed April 18, 1906. It was accepted by the Sea- 
board Air Line Railway Company April 24th, reached Ft. Lawn, S. 
C, May 9th, and delivered to plaintiiï May 12, 1906. He further finds : 
That from the date of shipment at Lakeland, Fia., two weeks, or 
March 14th, was a reasonable time within which it should hâve reach- 
ed Ft. Lawn or Great Falls, S. C. That on March 21, 1906, plaintiff 
was prepared to receive it, and therefore "this date is found when the 
shovel should hâve arrived, and that the delay beyond this date was 
caused by the négligence on the part of défendant, for which it would 
be liable." There is no controversy in regard to thèse events or the 
dates upon which they occurred. The master further finds : 

"From the testlmony it appears that the shovel was derailed and thrown 
into Bilboa Creek, at Savannah, and allowed to remain in the canal for one 
week. From the testimony it appears that one truck was badly damaged, one 
side sill of the car damaged and bent, the piping was broken, the pump was 
broken, the boiler knocked loose from the machine and eut of the machine 
altogether, the beam of the car was bent, and the house was completely bro- 
ken oft', the iron holding the roof and parts of the house bent and twisted. 
The small boiler connections were broken and the injector gone, the top 
valve gone, the small gange gone, the gauge eock gone, and a portion of the 
castings. The repairs were made by the railroad company at Savannah, con- 
sunied two weeks, and cost $271.50. The testimony of the railroad witnesses 
tend to show that, after the repairs, the shovel was tested and found to be in 
as good condition as it was when received." 

There is no substantial controversy respecting the extent and char- 
acter of the injuries sustained by the shovel at Savannah, which w.ere 
visible to the witnesses who saw, exarained, and repaired it. A careful 
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examination of the testimony of ail of the witnesses who testified re- 
garding the condition of the shovel, as disclosed by an examination 
at Savannah, and the repairs thereto, convinces me that the testimony 
of Mr. Wright, superintendant, Mr. Sprowl, superintendent of mo- 
tive povver, Mr. McPheren, machine shop foreman, Mr. Hampton, 
foreman, freight car department, Mr. Petronovitch, foreman of boiler 
makers, ail of whom examined the shovel and either superintended or 
assisted in its repair, some of whom tested it after repairing, and who 
testified intelligently and frankly, is reliable and entitled to crédit. 
The testimony of Mr. Tovey in respect to his capacity to form an 
opinion, his opportunity for doing so, etc., should not be taken as dis- 
crediting thèse witnesses. In many material respects he does not con- 
tradict them ; he did not see the shovel after the repairs were made. 
He is not a machinist and only saw the shovel while at Savannah, on 
one occasion, and but for one day, April 9, 1906, nine davs prior to 
the completion of the repairs. The testimony shows that ail injuries 
which were discovered while the shovel was in the defendant's shops 
at Savannah were repaired. The claim of the plaintiff is, to a large 
extent, dépendent upon the question whether it sustained injuries, 
which were not discovered by the witnesses, which caused further in- 
jury to the shovel. 

The testimony shows that ît was delivered to the Seaboard Air Line 
Railway Company and by said company delivered to the Lancaster 
& Chester Railroad Company and by said carrier delivered to (that is, 
placed upon the track of) the Simons-Mayrant Company at Ft. Lawn 
or Great Falls on May 12, 1906, the point at which the work of exca- 
vation was to be donc. In this connection the master makes the fol- 
lowing finding: 

"The shovel was recelved at Its destination by the Simons-JIayrant Com- 
pany under notice froni tliem that, the shovel was recelved subject to any 
claims for damages on aecouiit of its condition after its recelpt. The shovel 
was not thoronghly examined but was set up, and, on the day it was re- 
celved it was heing uioved along the traoks of .the Sinious-Mayraut Company 
to a point where it was proposed to be worked, when a second dorailmeut 
oecnrred, and the shovel fell dovVn an emhankment and was injured, neces- 
sitating its repair and a loss of three weeks thue to plaintifC duriug which 
thèse repairs were made." 

The master finds that this derailment was caused by the breaking of 

a casting and — 

"that this occurred from the derailment In Savannah and must hâve been 
overlooked by the railroad and employés when the repairs were made, and 
that the subséquent derailment and injury to the shovel resulted therefrom." 

Défendant challenges the correctness of this finding, insisting that; 

"The master erred In finding that the break in the casting occurred from 
the derailment In Savannah and must hâve been overlooked by the railroad 
employés when repairs were made, and that the subséquent Injury to the 
shovel at Great Falls resulted therefrom. The flnding Is purely conjectural 
and spéculative, for the master himself says, 'There Is no testimony as to 
when the break occurred,' and that the railroad witnesses testified that, after 
the repairs, the shovel was tested and founîî to be in as good condition as 
when recelved." 
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it appears that the shovel and its parts were shipped upon two cars ; 
the former being on, and attached to, a car upon its own trucks. When 
plaintiff received the shovel at its destination, it gave notice that it 
did not waive any claims for damages ; it is found "that no thorough 
examination was made at that time." The trucks upon which the 
shovel was carried were placed upon and were being moved along 
the track of the plaintifif when, at a point described by the witnesses 
with sonie variation, the trucks left the track, a casting holding the 
boom broke, causing the boom to swing at a right angle to the track, 
carrying the shovel over the embankment. The track was built by 
plaintiff company and had been in use some two weeks ; the testimony 
as to the character and extent of the use made of the track before the 
derailment is conflicting. There is contradictory testimony as to the 
exact point, whether on the main track or a spur thereof, the derail- 
ment occurred; the plaintiff's witnesses describe the track, pointing 
out by means of a rough diagram, made by one of defendant's wit- 
nesses, where the derailment occurred; they say that the shovel was 
not on the spur. Mr. Leland says : 

"It liad not reached it, but I don't tliink it was very far from the begin- 
ning of the spur. (Page 66)." 

Rosemond, for défendant, said that it was on the spur. (Page 20.) 
Mr. Stevenson, for plaintiff, says : 

"We were taking it down the track to get It in position, and the rear truek 
left the track; that is, the truck away from the — It was the forward truck 
as the shovel was going; but the rear truck when the shovel was in opéra- 
tion, and the wheels left the track. ïhat caused a jar to the shovel and the 
boom. I was noticing it very earefuUy ; I was in direct charge of it, no- 
ticing it very carefully. If it had been a sail probably no damage would 
hâve been donc, but the boom began swinging and as soon as it swung at 
right angles with the track the boom carried it over. ïhere was a pin that 
went through the fore truck into the casting to hold the boom in position; 
this casting gave way." 

This statement, to the extent quoted, is not contradicted. Mr. Royall 
says that there was a branch on the side of the embankment on which 
the track ran. Mr. Cuthbert points out on the plat the place at which 
the shovel went over ; says it was "somewhere up hère at the end of 
upper end of this track; there was a big bluff right up about there; 
this spur went in around a big hill up there ; * * * ^yas not on 
the spur track." He saw it "turn over." He says : 

"I guess it was out of order. I don't know posiflvely one way or the other." 

M)r. Stevenson, for plaintiff, says that Mr. Rosemond was directed 
to take it up, and did so. He says that : 

"There was a stream at the embankment where the shovel turned over; 
does not think it caused the derailment." 

Mr. Rosemond who, it is conceded, took the shovel up after the de- 
railment, and who is not in any way interested in the action, having 
no business or other relation with either party, is introduced by de- 
fendant. He says that the truck was on the spur track but in this re- 
spect is contradicted by the plaintiff's witnesses; the weight of the 
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évidence is against liim on that question, although ail agrée that it was 
near the spur. He says : : 

"Tliey had graded a spur track down tlie side of a braneh, and, in digging 
in tlié Wll, tlie soft dirt was on tbe side next to ttie braneh, and I présume 
from the looks of it that the shovel had ruu up on this soft place and tipped 
over in the brandi ; tlie soft side of the braneh belng next to the track and 
run down considerably. I judge that that is what turned the shovel over. 
There was a grade up, as well as I renieniber; it ran up grade for a little 
ways, for a short space, and then turned over a kind of hump or rise iu the 
track, and It was down grade when it turned over." 

When asked vvhether the track was in good condition, he says : 

"I would not consider that it was at this partlcular place where it turned 
over; it was too iiarrow and the hank was not aufflcient to hold, on both 
sides, soft dirt. * » * i turned it back, worked over it several days." 
(Pages 20, 21.) "l)id not see any broken castings ; never notieed auy." 

The witness drew a diagram which he says shows where the shovel 
turned over. Plaintiff's witnesses do not agrée with him in regard to 
the diagram. Upon cross-examination he says that he did not hear 
anything about any casting being f ound at the time, but : 

"It strikes me that sonie two or three weelcs afterwards there was some- 
thing said about a broken casting ; I am not sure about that. You righted 
the shovel up, dld you not? Yes, sir. And you irat it in shape after it was 
turned back upV 1 set it up; I did not do the pipe work. You did not see 
any broken castings at that time, did youï No, sir. You examined the 
shovel when you took it up, did you not? Oh, I looked over it; uaturally I 
would." 

There is some testimony, rather unsatisfactory in character, that 
the truck left the track because it was out of alignment. (Page 74.) 
The fact that it had corne from Savannah, over the line of the Sea- 
board Air Line Railvvay and the Lancaster & Chester Railroad, tends 
to disprove this theory. In regard to the condition of the track, Mr. 
Royall, a witness for plaintifï, a civil engineer, who saw the place at 
which the shovel turned over, on cross-exaniination says that there 
was a braneh at the point of derailment. : 

'"My opinion is that the — well, I wlU hâve to put in an 'if,' because I did 
not see it, if that shovel ran ofC, before it started to turu, then It was very 
natural that the trncli would be depressed on one slde or the other ; whlch- 
ever way was tbe softest side, the jar would depress it on that side, and 
theti that would get this shovel eccentric, and it would be very natural for 
any weight on one side or the other to continue the nioving of the shovel ou 
the other." 

The fact that the shoVfel came saf ely, on the same truck, over the 
railway from Savannah to Ft. Lawn shows that the pin, or casting, did, 
under normal conditions, hâve sufficient strength to hold the boom in 
position. That the truck, leaving the track, was the immédiate cause 
(that is, in orderof time, the condition), which immediately preceded 
the derailment, is clear. It therefore becomes necessary to inquire 
wdiy the truck left the track. This must hâve been catised either by 
some defect in, or injury to, the truck or the condition of thé track. 
The burden of proof in this respect is on thè plaintifï; the shovel was 
on its track in control of its employés. Several of plaintiff's witnesses 
testify that cars loaded with coa'l and cernent had been carried over the 
track a short tirrie be-fôre the shovel was derailed. The track had been 
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completed about tvvô wéeks before the derailnient. Mr. Rosemond 
says that no coal cars had been carried over this track or on the spur ; 
"never had any occasion to do so," etc. Différent conclusions in re- 
spect to the condition of the track may be drawn from this testimony. 
I ani unable to find that the truck was ont of alignment. There is no 
direct évidence of it, and no such suggestion was made at the time of 
the derailment by any of the persons who saw it ; the natural évidence 
is otherwise. There is sufficient évidence to sustain the conclusion 
that the truck left the track by reason of the physical condition of the 
latter. I hâve examined the testimony with care and am brought to 
this conclusion. There is ample évidence that swinging of the boom 
carrying the shovel over was caused by the pin, or casting, breàking. 
This is undoubtedly true; but lying behind this fact is the question 
whether the pin, or casting, broke by reason of the jar caused by the 
truck leaving the track or because it had been theretofore broken by 
the derailment at Savannah and overlooked by the mechanics who re- 
paired it. The master fînds that the break occurred at Savannah. The 
exception to this finding raises one of the determinative issues as to 
the damage claimed after the delivery of the shovel to plaintiff. The 
finding in this respect is necessarily dépendent upon the weight to be 
attached to the évidence of plaintiff's witnesses. Several of them are 
interested in sustaining plaintiff's contention; they testify some six 
years after the event. Mr. Cuthbert, who locates the place of the 
derailment, was the assistant of Mr. Stevenson, and when asked, 
"What was it that caused the shovel to turn over ?" replied : 

"I guess the shovel was out of order. 

"Well, what was it that caused it? I guess it was out of order. I dou't 
know positively one way or the other." (Page 58.) 

Mr. L,eland says that he saw the shovel lying in the ditch. 

"I saw soiiiethlng that convinced me how it turned over. I dld not see the 
accident." 

He says: 

"Well, it seems that the steam shovel was going down this grade of the 
main Une, you might say, stern foremost ; boiler was in front ; and the trucks 
left the track ; the front end of the car left the track ; and this must hâve 
jarred a good deal and caused the casting to break that was holding the boom 
and the boom swung at right angles to the track and naturally the whole 
thing went right into the ditch; the pièce that I was referring to, that, I 
thought, caused the accident, was this casting and it showed an old break, 
probably, certainly over half the value of the casting. I could tell it was an 
old break by the rust and grease running down into it." 

He says that he told Rosemond to put the shovel back on the track, 
and he did so. He further says that he discovered the broken casting 
before it was taken up the day of the accident ; that he could not tell 
how or where it was broken ; "it looked like an old break ; * * * 
it was unquestionably a secondhand shovel." This witness does not 
claim to hâve called the attention of Mr. Rosemond or any one else 
to the condition of the casting. Mr. Stevenson, who was in charge of 
the shovel at the time of the derailment, says : 

"There was a pin that went through the fore truck into the casting to hold 
the boom in position ; this casting gave way ; but after the accident we ex- 
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amined and found that It was an old break; that it was not apparent be- 
fore the accident, as the casting was covered witb grease and stuffi of tbat 
kind, etc;;. it that casting had held, the boom would not hâve swuug. I 
showed it to Mr. Leland aud Mr. Rosemond." (Pages 72, 73.) 

On cross-examination he answers the question : 

"Then, as I understand it, the shovel turned over because one of the trucks 
was derailed and the boom swung over? That is the cause of it turning over. 

"Aud if it had not been derailed, it would not hâve turned overï I dld 
not say that ; the boom might hâve swung without its belng derailed ; that 
casting might hâve glven way." 

This is substantially the testimony on behalf of plaintiff respecting 
the condition of the casting. Défendant introduced Mr. Rosemond, 
who raised the shovel after the derailment. He says that "it was old- 
style shovel." He says that he "never saw any broken casting" ; that 
"some week or so afterwards he heard something said about a broken 
casting." There is évidence tending to show that the shovel had been 
used some four or fîve months before plaintiff purchased it ; that it 
was in good condition when shipped f rom Lakeland, Fia. ; that it was 
tested and found to be in good working order. M'r. Simons, secretary 
and treasurer of plaintiff, wrote défendant on May 9, 19Q6, the day of 
its arrivai at Ft. Lawn, that the shovel was "not in the condition in 
which it was delivered to you at Lakeland, Fia., and, from an in- 
spection of the same, we can see that it is not in proper working or- 
der." On May 18, 1906, Mr. Kenly, freight claim agent of défendant, 
acknowledged receipt of this. letter, saying : 

"If you will kindly file claini with this Company supporting same, with the 
original IH/L paid trelght bill aud clahu bill, I will take pleasure in Invèsti- 
gatlng the niatter and will do niy best to see that settlement is efCected at 
an early date." 

Although the shovel was delivered May 12, 1906, and the second 
derailment was on the same day, it does not appear that any answer 
was sent to this letter, nor does it appear that any notice was given 
défendant, or demand made, for the injury sustained by the second 
derailment until the complaint was filed herein. It does appear that, 
notwithstanding the ' statement in the :letter of May 9, 1906, no in- 
spection of the machine was in fact made by plaintiff. This action 
was instituted June 25, 1907. Assuming that the évidence, in regard 
to the condition of the shovel when delivered to défendant at Lake- 
land, Fia., has the same probative value as that regarding its condi^ 
tion when, after the repairs were made at Savannah, it was delivered 
to the Seaboard Air Line Railway, the case comes to this : A sec- 
ondhand shovel is delivered to plaintiff at Ft. Lawn, S. C, and by its 
employés taken over a railroad track completéd for a temporary pur- 
pose two weeks before, and while being carried over this track; as 
described by the witness, the trucks under the car, upon which the 
shovel was placed, leaves the track, causing a jar, which breaks, or 
causes the breaking ;of a pin, or casting, holding the boom in place, 
the boom swings around at right angles with the shovel and causes 
it to turn over, etc. To sustain plaintiff's contention, We must accept 
the statement of witnesses, made six years after the derailment, as to 
the appearance of the pin, or casting, and make their opinion the 
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basîs for the conclusion, not only that it was an "old break," but 
that it occurred at Savannah and was overlooked by the mechanics, 
who swear that the injuries sustained at Savannah were thoroughly 
repaired; that, when necessary, new castings were suppUed; that the 
shovel was tested and found to be as good as new. That the jar, re- 
sulting from the trucks leaving the track, was the immédiate cause 
of the pin giving way, releasing the boom, is unquestionably true ; 
but plaintiff insists that the jar would not hâve produced this resuit 
but for the f act that the pin was broken at Savannah and overlooked 
by those who repaired the shovel. To sustain this conclusion, it is 
necessary to find every controverted question of fact and every opin- 
ion of witnesses, together with every inference to be drawn therefrom 
as contended by plaintiff. In view of the fact that the burden of 
proof was upon plaintiff that its employés alone had knowledge of 
the circumstances, manner of, and condition under which the derail- 
nient occurred, and the further fact that although defendant's claim 
agent on May 18, 1906, six days after the derailment, called for a 
statement of plaintiff's claim for damages because the shovel was 
not in the same condition when it reached Ft. Lawn, S. C, as when 
delivered to it at Lakeland ; that no claim was filed ; no response 
made to the request; that the claim made that the derailment was 
caused by a break in the pin or casting is dépendent upon the opin- 
ion of interested witnesses expressed six years after the event; that 
the testimony of plaintiff's witnesses is denied by a witness with 
equal opportunity for knowing the conditions under which the derail- 
ment occurred — ^^I am brought to the conclusion that the évidence 
fails to sustain the finding of the master in that respect. I am of 
the opinion that the trucks under the steam shovel left the track of 
plaintiff's road because of its physical condition and not because the 
trucks were "out of alignment." It is clear that the breaking of the 
pin, or casting, holding the boom in position was caused by the jar 
occasioned by the trucks leaving the track. Mr. Leland says : 

"The trucks left the track, and this must hâve jarred a good deal and 
caused the casting to break that was holding the boom." 

Whether it would hâve broken without such jar is conjectural; 
if the testimony of Mr. Leland and Mr. Stevenson be accepted as 
true, the break was caused by the derailment at Savannah is also 
conjectural. While it is a legitimate process of reasoning to base 
an inference upon a fact proven, it is not safe, in the quest for truth, 
to base an inference upon an inference. The master says that "there 
is no évidence when this break occurred." This is not strictly accu- 
rate. Mr. Leland, plaintiff's witness, says that the jar caused by the 
truck leaving the track "caused the casting to break." He further 
says that the old break was "probably certainly half the value of the 
casting." The casting had held the boom in position during the 
transportation over the railroad from Lakeland to Savannah and 
from there to Ft. Lawn, thus showing that it was efficient for that 
purpose until the jar, caused by the trucks leaving the plaintiff's 
track, caused it to break. Plaintiff's contention is based upon two 
inferences, both of which must be sustained before the défendant can 
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be fixed with liability: First. That the break occurred at Savannah 
and was overlooked by defendant's workmen. Second. If it had not 
been broken at Savannah, the jar caiised by the trucks leaving- the 
track would not hâve broken or caused it to give way. The évidence 
leaves the question in the domain of uncertainty and doubt ; it does 
not place the conclusion upon that plane of légal proof which en- 
ables the courts to fîx liability. The defendant's exceptions from 8 
to 12, inclusive, are sustained. 

This fînding éliminâtes the damages alleged to hâve been sustained 
by plaintifï by reason of injury to the shovel or delays caused after 
March 21, 1906, the day upon which the master finds it should hâve 
been delivered, thus confining the claim for damage alleged to liave 
been sustained from Mardi 21 to May 12, 1906. The master says 
that no damage was sustained by reason of any dépréciation in the 
value of the shovel. He says : 

[3] "The notice given to the ralU'oad. Company before shlpnient was two- 
fold: (1) That the plaintiff was liable to $50 damages a day for failure to 
complète the contract. (2) That the shovel was to he used for a spécial imr- 
pose. 'Ihis penalty of $50 a day plaintiff did not suffer; and, had the ar- 
ticle of shipiuent been merely delayed and plaiiitiffs loss fixed at $50 per 
day, the aniouut of spécial damage would be limited to thèse penalties ; 
and, thèse not havlng been imposed, the railroad would not be liable to pay 
any damages ou this accouut. * * * The notice stated further that the 
shovel was to be used on a contract which plaintift' had at Great Falls or Ft. 
Lawu, and that, the carrier beiug notifled of this fact, the measure of dam- 
ages for the delay and injury in carrlage is the expense and détriment to the 
spécial business with référence to which the carrlage was undertaken fairly 
attributable to the delay." 

By exceptions to thèse fîndings we are brought to the inquiry : For 
what damage is défendant liable on account of the delay to deliver 
the shovel within a reasonable time, to wit, between March 21 and 
May 12, 1906? While there is conflicting évidence in that respect, I 
concur with the finding that plaintiff was prepared to use the shovel 
on March 21, 1906. The extent to which, and value of its use, at that 
time is much more uncertain and doubtful. The master says that 
"there was no testimony given us to any items of damage." He pro- 
ceeds to ascertain the capacity of the shovel, by a System of estima- 
tion, how much dirt it would, when operated, remove a month, and 
this he makes the basis of his calculation of damage. Both parties 
except to the measure of damages applied by the master and his esti- 
mate respecting the capacity of the shovel. Plaintifï présents its con- 
tention by a number of exceptions. It is contended that by applying 
correct measure of damages the master should hâve awarded $29,- 
616.98. This resuit is reached by showing that the plaintiff, from the 
time it began work until it surrendered the contract to the power Com- 
pany, expended %7^,77Z.7Z and received $49,434.60, leaving a loss of 
$29,339.13. This contention is based upon the theory that not only 
was the défendant liable for the delay but for failure of the shovel 
to work efïiciently during the entire time that it was in use by plaintifï, 
and this was the cause of its failure to carry out the contract. Having 
found that défendant was not liable for the injury sustained by the 
shovel, after the delivery to plaintifï, this exception cannot be sus- 
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tained. The other exceptions relate to the estimate made by the mas- 
ter in regard to the monthly capacity of the shovel. Assuming that 
the plaintilï was prepared to use the shovel on the work covered by 
the contract on March 21, 1906, several questions arise: First. Upon 
the finding of the master, in regard to the notice given défendant, what 
damages were within the contemplation of the parties, in the event 
of a breach? Second. Assuming that damages, other than the penalty 
fixed for failure on the part of plaintiflf to complète the work on the 
day fixed in the contract, were, by the notice, brought within the con- 
templation of the parties, what is the measure of such damages and 
how are they to be ascertained ? Third. Assuming that the défendant 
became liable for other damages than the penalty, does the évidence 
sustain the finding of the master as to their character and amount? 
Défendant, by its exceptions 3, 4, 5, 6, and 7, présents the first and 
second and, by its other exception, the third question. 

The principle upon which a carrier is held liable for spécial dam- 
ages resulting from delay in the carriage and delivery of goods is well 
settled. The difficulty experienced by the courts is found in the ap- 
plication of thèse principles. The plaintifï cites the case of Towles 
& Arnett v. A. C. L. Ry., Co., 83 S. C. 501, 65 S. E. 638, in which it 
is said : 

■'The rule is well settled that notice, at the time of the contract, of cir- 
cumstanees from which spécial damages may reasonably be expeeted to re- 
suit will make the défendant liable for such damages on the ground that 
they are within tlie contemplation of the parties and therefore regarded as 
forming a part of the contract." 

This is a clear and accurate statement of the doctrine announced in 
Hadley v. Baxendale, 9 Exch. 341 (cited by Mr. Justice Gary), and 
recognized to be the leading case upon the question in England and 
America. The reason assigned why the défendant, who breaches a 
contract for the delivery of an article, becomes liable for spécial dam- 
ages is that, having notice that such damages will be sustained by the 
failure to perform on his part, he must be regarded as assuming such 
liabiHty, or, as the courts say, contemplating such damages as result- 
ing from a failure on his part. It is said: 

"Where, from the express or implied terms of the contract itself, or the 
spécial circumstances under which it was made, it may reasonably be pre- 
suined that they were within the intent and mutual understanding ol both 
parties at the time it was entered into." Howard v. Stillwell & B. Mfg. 
Co., 139 U. S. 199, 11 Sup. Ct. 500, 35 L. Ed. 147. 

Assuming, therefore, that by accepting the proposition to receive 
and carry the shovel, within a reasonable time, with notice of the 
terms of the contract between the plaintifï and the Southern Power 
Company, as found by the master, both parties contemplated that a 
failure to perform on the part of défendant, resulting in a failure on 
the part of plaintifï to receive the stipulated premium for an antic- 
ipated completion of the contract or, the penalty for a failure to com- 
plète it on the day fixed, défendant agreed to be responsible for such 
resuit, what was the extent of its assumed liability? It will be inter- 
esting to see what construction plaintiff put on the contract in this 
respect. On April 2, 1906, Mr. Simons, secretary and treasurer of 
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plaintiff, who made the cpntract, wrote Mr. Renneker, agent of de- 
fendant, complaining of the delay, saying: 

"We are under contract wlth the Southern Power Company to complète 
certain work at Ft. Lawn by the Ist of November. Thls contract provldea 
that they are to pay us $50 for every day that we finish before that time^ 
and we are to pay them $50 for every day that we tabe over that, and we 
hâve been ready for that shovel for some tlme, * ♦ * and it has not 
arrived yet, and we hâve sustained actual damage of $50 a day since the- 
21st of March, 1906, which, to thls date, Aprll 2d, aniounts to $600. This 
damage continues to be sustained each day we are without the use of the 
shovel. Of course we shall hold you responsible for ail damages sustained 
by us through your unreasonable delay and beg herewith to file with you 
our clalm for $600 damages to the 2d of Aprll, 1906." 

On April 6th plaintiff again wrote défendant, saying : 

"We beg to call your attention to our letter of Aprll 2d, informlng you that 
we are under the contract to finish thls work by November 1, 1906, and every 
day after the Ist of November we wlll hâve to pay the Southern Power 
Company $50 and every day that we get through before that tlme they are 
to pay us $50, and to repeat what we sald to you In that letter, we shalt 
hold you for the loss of $50 per day from the tlme that we were ready for 
that shovel (March 21st) untll it Is delivered to us in Ft. Lawn, S. C." 

On April 25, 1906, plaintiff again writes and complains of the delay r 

"As we wrote you some tlme back, thls unnecessary and uncalled for de- 
lay on the part of your people is causlng us great loss and expense, as we 
are under a contract, of whlch we already notlfled you, which would cause us 
to lose $50 a day, if not more, by thls delay of thls shovel, and we shall 
certalnly hold your people responsible for It." 

On April 27, 1906, plaintiff wrote Mr. H. Walters, who holds some 
high position in the defendant's New York office, stating that they had 
shipped the shovel over the road, and saying: 

"We told them that we had a contract wlth the Southern Power Com- 
pany, under which we would hâve to pay a demurrage of $50 a day for 
every day that we were behlnd after November 1, 1906, and would receive $50- 
a day if we flnished before November 1, 1906. * * * \Ve désire to re- 
peat to you the notice that we hâve glven your représentatives hère that we 
will hold your road responsible for the damage of $50 per day from that 
time until the shovel is delivered to us and also for any loss of tinie of our 
superinteudent and employés, and ail and vrhatever damages we shall sus- 
tain on account of your carelessness in this matter. We désire to notlfy you 
also that, under our contract with the Southern Power Company, they hâve 
a right to eancel this contract if, in their judgment, we are not carrying it 
on properly. Should anythlng of this kind happen, we shall hâve a very 
heavy clalm agalnst your road in the matter." 

Thèse repeated déclarations on the part of plaintiff show clearly 
what damages were in the contemplation of Mr. Simons, its secretary 
and treasurer, for which défendant would be liable in the event of a 
breach. The contract was, by the mutual agreement of plaintiff and 
the Southern Power Company, taken over and the work undertaken 
by the latter prior to November 1, 1906. The master says: 

"That an examination of the contract * * * shows clearly that tliere 
were other causes at work which caused delay and loss beside the delays 
atid damage to the shovel." 

It is manifest, therefore, that plaintiff, having surrendered the con- 
tract prior to the day fixed for its completion, cannot claim any dam- 
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âges from défendant on account of loss of the premiums which it 
never earned, nor for penalties which it never paid. The master says : 

"The notice, however, stated further that the shovel was to be used on a 
contract which plaintiff had at Great Falls or Pt. Lawn; and, the carrier 
being notitled of this fact, the measure of damages for delay and injury in 
icarriage is the expense and détriment to the spécial business with référence 
to which the carriage was undertaken falrly attrlbutable to the delay." • 

[4] This conclusion fixes the défendant with liability for two dif- 
férent and distinct éléments of damage. The parties having, by their 
contract, fixed the measure of compensation to be received for com- 
pletiori before the time, and penalty for delay after the time, and this 
being known to défendant, it is a fair and reasonable inference that 
the parties had thèse terms of the contract and results of its breach in 
contemplation when they entered into the contract of carriage. To 
hold that, in addition to this liability, assumed by the défendant, it 
iurther contemplated and assumed liability for the "expense and détri- 
ment to the spécial business, etc.," is to find in the minds of the parties 
and read into the contract a contemplated liability which, as a matter 
of fact, I cannot find was there and cannot therefore be read into the 
contract. The courts hâve carefully defined the principle upon which 
the liability for spécial damages for breach of contracts is founded. 
In Tillinghast, etc., v. Cotton Mills, 143 N. C. 272, 55 S. E. 622, it is 
said by Hoke, J. : 

"If the plaintifC seeks to recover différent and addltional damages arlsing 
by reason of spécial circumstances, he is requlred to show that défendant 
had knowledge of thèse circumstances, and of a kind from which It could be 
falrly and reasonably inferred that the parties contemplated that tliey should 
be considered as affecting the question of damages." 

See Ashe v. De Rossett, 50 N. C. 299, 72 Am. Dec. 552 ; Davidson 
Development Co. v. So. Ry., 147 N. C. 503, 61 S. E. 381 ; Hârper 
Furniture Co. v. So. Ex. Co., 148 N. C. 87, 62 S. E. 145, 30 L. R. A. 
(N. S.) 483, 128 Am. St. Rep. 588; Wilkinson v. Dunbar, 149 N. C. 
20, 62 S. E. 748; Towles v. A. C. L., 83 S. C. 501, 65 S. E. 638. 

Mr. Justice Gary in Moore v. A. C. L. Ry. Co., 85 S. C. 19, 67 S. E. 
11, quoting from the opinion in Towles' Case, supra, says: 

"Spécial damages cannot be recovered in an action ex contracta unless the 
défendant had notice of the circumstances, from which théy might reasonably 
be espected to resuit, at the time the parties entered into the contract, as the 
efCect of allowing such damages would be to add to the terms of the contract 
.another élément of damages not contemplated by the parties." 

Baron Alderson in Hadley v. Baxendale, supra, says: 

"If the spécial circumstances under which the contract was actually made 
-were communicated by the plaintifts to the défendants, ând thus known to 
both parties, the damages resultlng from the breach of such contract, which 
they would reasonably contemplate, would be the amount of injury which 
would ordinarily follow from a breach of the contract under thèse spécial 
circumstances so known and communicated." 

I am of the opinion that the def endant's liability is restriçted to the 
gain or loss of $50 a day as fixed by the contract. In addition to the 
difficulty which is experienced in holding that any other damage was 
in contemplation of the parties, I am impressed with the ùncertaînty 
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of the basis upon which the master's calculation is made. An exam- 
ination of a few of the decided cases will serve to illustrate the diffi- 
culty found in applying the rule and the care with which the courts 
hâve guarded it to prevent injustice. 

In Hadley v. Baxendale, supra, the plaintiflfs, ovvners of a planing 
myi, sent a broken iron shaft to the défendant, a common carrier, to 
be carried to a manufacturer to serve as a model or pattern for a new 
One. Défendant was notified that the mill was stopped and that the 
shaft should be deHvered immediately. The delivery was delayed 
an unreasonable length of tinie, during which the plaintiff was unable 
to operate the mill, incurring a loss of proiîts. It was held that de- 
fendant was not liable for such loss because : 

"They were not considered as such a conséquence of the breach of contract 
as could hâve been fairly and reasonably coutemplated by both the parties 
when they made the contract." 

In Howard v. Stillwell, etc., Ce, 139 U. S. 199, 11 Sup. Ct. 500, 35 
L. Ed. 147, it appeared that défendant in error contracted to recon- 
struct a fleur mill for plaintifï in error ; the work to be completed by 
a fixed day. Damages for breach of the contract were claimed, etc. 
The Suprême Court held that there were no "spécial circumstances 
attending the transaction from which an understanding between the 
parties could be inferred that the plaintifï was to make good any loss 
of profits incurred by a delay in furnishing and putting up such ma- 
chinery." Mr. Justice Lamar cites a number of cases sustaining the 
conclusion reached by the court. I hâve examined the cases cited by 
coimsel for both parties decided by the Suprême Court of South Caro- 
lina and find that they adhère closely to the rule laid dôwn in Hadley 
V. Baxendale, supra. The opinion in Havs v. Telegraph Co., 70 S. C. 
16, 48 S. E. 608, 67 L. R. A. 481, 106 Ain. St. Rep. 731, 3 Ann. Cas. 
424, reviews the cases. 

If, however, it be conceded that défendant is liable "for expense and 
détriment to plaintiff's spécial business," much difficulty is found by 
the master in ascertaining what loss was sustained by reason of the 
delay. In the performance of the contract, the use of the shovel was 
dépendent upon a number of other agencies, some of which were not 
efficient. There is very convincing testimony from disinterested wit- 
nesses tending to show, by reason of other conditions and causes en- 
tirely disconnected from the delay in receiving the shovel, plaintiff 
could not bave completed the contract within the time fixed, or at ail,. 
without loss. Plaintiff's président and officers think otherwise. The 
courts compel payment of such damages for breach of contract as will 
compensate the injured party. There must, however, be such évidence 
both as to the character and extent of the injury as will enable the 
jury, or other trier of the fact, to find with a reasonable degree of cer- 
tainty the amount of damages sustained. The recovery cannot be sus- 
tained upon spéculation, guesses, or estimâtes of witnesses upon which 
the jury must speculate. Central Coal & Coke Co. v. Hartman, 111 
Fed. 96, 49 C. C. A. 244. 

In Swift V. Johnson, 138 Fed. 867, 873, 71 C. C. A. 619, 625 (1 L. R.. 
A. [N. S.] 1161), Judge Van Devanter says: 
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"The law, In confining the compensation to the pecuniary loss, does not 
run along the Unes of the Imaginary and the possible but rather along the 
Unes of the actual and the probable, and therefore the reasonable expecta- 
tion must be made to appear by the évidence. Conjecture, spéculation, and 
fancy cannot supply the absence of évidence or avoid the effect of the évi- 
dence which is presented." 

Mr. Justice Selden, in Griffin v. Colver, 16 N. Y. 489, 69 Am. Dec. 
719, says : 

"Damages (recoverable for breach of contract) must be sueh as may fairly 
be supposed to hâve entered into the contemplation of the parties when they 
made the contract (that is, must be such as might naturally be expected to 
follovF its violation), and they must be certain, both in their nature and in 
respect to the cause from which they proceed. * * * Thèse two condi- 
tions are entirely separate and independent and to blend them tends to con- 
fusion; thus the damages clainied may be the ordlnary and natural, and 
even necessary, resuit oJ the breach, and yet, if in their nature uncertain, 
they must be rejected." 

In cases where delivery of machinery is delayed by the manufactur- 
er, by the repairer, or by the carrier, the courts hâve experienced 
much difficulty in laying down a satisfactory and fair rule for the ad- 
measurement of damages. Anticipated profits are usually too uncerr 
tain, subject to too many contingencies, too elusive to constitute a safe 
guide. Mr. Justice Miller, speaking of the variety of cases, discussing 
the doctrine of causation, says : 

"If Vie could deduce from them the best possible expression of the rule, 
it would remain, after ail, to décide each case largely upon the spécial facts 
belonging to it, and often upon the very nicest discriminations." Mutual Ins. 
Co. v. Tweed, 7 Wall. 44, 19 L. Ed. 65. 

It is manifest that anticipated profits could not be a safe rule to 
adopt in this case, under any possible vievv of the évidence. The court 
lias, in some cases, given to the injured party the rental value of the 
plant during the suspended opération caused by the defendant's delay. 
New York Mining Co. v. Fraser, 130 U. S. 611, 9 Sup. Ct. 665, 32 L. 
Ed. 1031. An interesting discussion of this line Of thought is found in 
Brown v. Railroad, 154 N. C. 300, 70 S. E. 625, in which the rental 
value of the machine was adopted. In Cotton Mills v. Railroad, 119 
N. C. 693, 25 S. E. 854, 56 Am. St. Rep. 682, the interest on the capital 
invested, wages paid workmen, etc., were held to be the measure of 
recovery for delay in delivering machinery for a cotton mill. Courts 
manifest a disinclination to make anticipated profits the basis of re- 
covery. The master, in his finding, adopted an estimate based upon 
évidence of the capacity of the shovel before and after the delivery, 
and from this estimate fixed the amount of the loss. There was much 
conflicting évidence as to the condition under which the shovel was 
operated after July 1, 1906, the date adopted by the master as the 
basis for fînding its capacity. However, I sustain the exception to 
the master's finding of law, because I am of the opinion that such 
spécial damages were not within the contemplation of the parties when 
they entered into the contract of carriage. If plaintif? had shown that 
it had sustained loss, the amount of which was measured by the terms 
of its contract with the Southern Power Company, and that the 
207 F.— 26 
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breach of the contract by défendant was the proxîmate cause of such 
loss, it would hâve been entitled to recpver the amount of such loss. 
As no damage was sustained by reason of the injury sustained at Sa- 
vannah, and as upon the report, as modified, the défendant is not liable 
for the injury sustained by reason of the second derailment, the plain- 
tifïwill recover nominal damages. I hâve given to the report, the évi- 
dence, and the very full and able argument of counsel, careful exami- 
nation and considération. The évidence présents a very unusual and, 
in many respects, novel case. I hâve endeavored to put the record in 
a condition which, upon a review of the judgment, a final disposition 
of the case may be made. It is unfortunate for ail parties that testi- 
mony was taken so long after the occurrence of the events. 
Let a judgment be drawn in accordance with this opinion. 



In re HOWARD, 
(District Court, N. D. New Yorls. August 8, 1913.) 

1. Ikterest (§ 43*) — Stipulations — Construction. 

Tlie condition of a bond secured by a mortgage provided for the pay- 
ment of $1,200 witliout mentionlng interest, of vvliicli $15 was to be due 
on the flrst day of eaeh month, and further provided that such pay- 
ment of $15 was to be for interest and pi-incii^al; that at the end of 
each year the mortgagor was to be credited for the sums actually paid, 
interest and principal ; that should any default be made in the pay- 
ment of interest, etc., the principal sum should become due. The mort- 
gage provided that for better securing the payment of the sum men- 
tioned in the condition of the bond, "with interest thereon," the prem- 
ises deBcribed were thereby granted, and further provided that, if the 
mortgagor should pay the sum mentioned in the condition of the bond 
"and the interest thereon," the mortgage «nd the estate granted should 
cease, détermine, and be vold. Held, that the whole principal sum bore 
interest from the date of the instruments which the obligors promised to 
pay from month to month, with the monthly payments of principal ; the 
bond and mortgage not ,being open to the construction contended for that 
Interest was to be allov^ed on each installment for one month only, and 
to be dêducted from the $15 before applying the balance on the principal, 
since interest was plalnly and repeatedly provided for and was in no 
way limited to interest on the installments, especially where, at the time 
of an assignment of the bond and mortgage, the mortgagor indorsed on 
tlie bond a stipulation as to the amourit due, showing that he construed 
the bond as provlding for Interest on the whole principal sum. 

[Ed. Note.— For other Cases, see Interest, Cent. Dig. § 92; Dec. DIg. 
§ 43.*] 

2. Ikïeeest (§ 1*) — Gbounds fob Allowance. 

Interest Can be allowed only by virtije of some contract, express or im- 
plled, or by virtue of sorqe statu te, or on accoiint of the default of the 
party liable to pay, when'it Is allowed as damages for the default. 

[Ed. Note. — For other cases, see Interest, Cent. Dig. § 1; Dec. Dig. 
§ 1.*] ; : 

3. Moktqages (§ 106*) — Construction by Parties. 

The construction plaeed upon a bond and mortgage by the parties 
thereto had force so far as there was any ambiguity. 
[Ed. Note. — For other cases, see Mortgages, Dec. Dig. § 106.*] 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. li)07 to date, & Rep'r Indexes 
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4. Bankeuptcy (§ 188*) — Lien on Propebty — Stipulations as to Amount 

Dde — Effeot. 

A stipulation by a mortgagor who subsequently became bankrupt, in- 
dorsed on a bond at the time of an asslgument of the bond and mort- 
gage as to tbe amount then due, whlch, through an error in computa- 
tion, stated a larger amount than tliat actually due, did not increase the 
lien of the mortgage as against the trustée in bankruptcy and other ered- 
itors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286- 
289, 291-295 ; Dec. Dig. § 188.*] 

5. MoRTGAGES (§ 199*) — Rents and Profits — Application. 

While a mortgagee who takes possession of the mortgaged property 
without agreement must apply the rents and profits derived therefrom 
entirely in réduction of the bond and mortgage, the mortgagor and mort- 
gagee by agreement may, as against other creditors, provide for their 
application in part on an unsecured indebtedness due the mortgagee. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 513-525 ; Dec. 
Dig. § 199.*] 

6. Bankruptcy (§ 186*) — Possession of Propebty — Rigiits of Mortgagee. 

A mortgagee in possession of the mortgaged property when the mort- 
gagor was adjudlcated a bankrupt was entitled to retain such possession 
as against the trustée in bankruptcy and gênerai creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 285, 319; 
Dec. Dig. § 186.*] 

7. Bankruptcy (§ 267*) — Sale of Mortgaged Property — Costs. 

In a bankruptcy proceeding a mortgagee of real estate, which was the 
the only property owned by the bankrupt, clalmed that more was due 
and unpaid on the mortgage than in fact was, while the trustée clalmed 
that much less was due and unpaid than In fact was due, and also de- 
layed a sale for about a year after being authorized to make one, allowlng 
the interest to accumulate. A sale was made free from liens and in- 
cumbrances, which the référée declined to confirm, and a resale was or- 
dered. On the resale the mortgagee and certain judgment creditors in- 
terfered with the sale, claiming that the orders of the court were Im- 
proper and that whoever purchased would be compelled to pay the liens 
in addition. A motion was made to punish them for contempt, and the 
court ordered a resale, enjolnlng further interférence. The property was 
sold for more than the amounts of the mortgages and judgment, thus 
showing that the trustée was justifîed in claiming that there was some 
equlty in the property, but for less than was necessary to pay such liens, 
the expenses of the sales, and the expense of admlnistering the bank- 
rupt's estate. Held that, in view of the fact that both the trustée and 
the llenors had heen more or less in the wrong, there would be allowed 
out of the proceeds of the sale the necessary expenses of the varions sales 
but not the expenses of administration In the bankruptcy court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 371, 380; 
Dec. Dlg. § 267.*] 

8. Bankruptcy (§ 267*) — Sale or Mortgaged Propebty — Costs. 

In a bankruptcy proceeding the mortgagee and trustée stipulated that 
the mortgaged property might be sold by the trustée in bankruptcy free 
and clear of ail incunibrances ; the lien to attach to the proceeds, ex- 
cept that it should not attach to $30 of the proceeds, whlch it was thereby 
stipulated should be allowed as the expenses of the trustée in maklng a 
sale of the property and advertislng it. On a sale of the property the 
mortgagee, however, Interfered therewith, claiming to those présent and 
to would-be purchasers that the order of the court for a sale free and 
clear of the mortgage was improper aud ineffectuai, and that whoever 
purchased the property would be compelled to pay the liens, in addi- 
tion to the purchase price, thus maklng a resale of the property neces- 

•For other cases see same toplc &. § numeer in Dec. & Am Digs. 1907 to date, & Rep'r Indexe* 
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sary. Ilcld that, in vlew of the mortgagee's unwarranted Interférence 
with the sale, the expense of selling the property, allowable out ol the 
proceeds, was not limltèd to the amount stipulated. 

[Ed. Kote. — For other cases, see Bankruptcy, Cent. Dig. §§ 371, 380 ; 
Dec. Dig. § 267.*] 

9. BAKKRUPTcy Ce 267*) — Saie of Mobtgaged Pboperty— Costs. 

ïhe bankruptcy court eannot order mortgaged premises sold free and 
clear of the lien of the niortgage and use tlie proceeds of the sale prop- 
erly applicable to the paynieut of the mortgage in paying the gênerai ex- 
peuses of admiiiisterlng the estate iu bankruptcy, but may order and 
make such sale free and clear of the mortgage, bring the proceeds into 
court, ascertain the amount actually due and owing on the bond and 
mortgage, and make proper allowances for the necessary expenses of so 
doing. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 371, 380; 
Dec. Dig. § 267.*] 

10. Bankruptcy (§ 368*) — Trustee's Commissions — Proceeds of Mobtgaged 
Property. 

Uuder Bankr. Act July 1, 1898, c. 541, § 48a, 30 Stat. 557 (U. S. Comp. 
St. 1901, p. 3439), as amended in 1903 (Act Feb. 5, 1903, c 487, § 11, 32 
Stat. 790 [U. S. Comp. St. Supp. 1911, p. 1501]), providing that trustées 
shall receive froin the estâtes which they hâve admiuistered such com- 
missions on ail moneys disbursed by them as may be allovved by the 
courts, not exceeding the sum specifled, commissions are allowable on 
moneys received and disbursed by them which were derived from the 
sales of mortgaged property, and which were covered by and properly ap- 
plicable to the payment of the lien, in view of the amendment of 1910 
(Act June 25, 1910, c. 412, § 9, 36 Stat. 840 [U. S. Comp. St. Supp. 1911, 
p. 1501]) expressly providing that they shall receive such commissions on 
moneys disbursed. to any person, ineluding lienholders,. as may be al- 
lowed, etc. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 571; Dec. 
Dig. § 368.*] 

11. Bankruptcy (§ 262*) — Sale of Mortgaged Property. 

Whether property of a bankrupt, subject to mortgages or judgment 
liens, shall be sold free from the liens is for the détermination of the 
bankruptcy court and not the lienors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 303-365; 
Dec. Dig. § 262.*] 

12. Bankruptcy (§ 474*) — Sai-e of Mobtgaged Property— Costs. 

Where a lien asserted by a mortgagee in a bankruptcy proceeding is 
largely in excess of the true amount due and unpaid, or there is reasona- 
ble ground to so believe, the trustée may contest the claim and, if suc- 
cessful, the court may charge some portion or ail of the expense, in- 
eluding an attoruey's allowance in ascertaining the amount due, against 
the fund that would otherwise go to the lienors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 878-884 ; Dec. 
Dig. § 474.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Daniel 
B. Howard, bankrupt. Application to détermine claims to the pro- 
ceeds of a sale of mortgaged real estate belonging to the bankrupt. 
Fund awarded to the owner of the mortgages, less certain payments 
connected with the sale. 

This litigation involves the construction of the language of two 
bonds and mortgages as to the payment of interest and consequently 
the amount due thereon. And, second, the expenses, etc., properly al- 

•For other cases see same lopic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lowable to the trustée and his attorney from the proceeds of the sale 
of the mortgaged real estate ; same having been sold free and clear of 
ail incumbrances and there being substantially no estate except such 
proceeds. 

Vere H. Multer, of Binghamton, N. Y., for trustée. 
W. H. Johnson, of Oneonta, N. Y., for George A. Howard, owner 
of mortgages. 

RAY, District Judge. [1] On the 6th day of July, 1895, one D. B. 
Howard and Altheda R. Howard, his wife, executed and delivered to 
one Alfred C; Lewis, his executors or assigns, their joint and several 
bond in the pénal sum of $2,400, and which states : 

"ïhe condition of this obligation is 8ucb, tliat if the above-bounden D. B. 
Howard and Altheda, his wife, their heirs, executors, administrators, shall 
and do well and truly pay or cause to be paid unto the above-named Alfred 
C. Lewis, his certain attorney, executors, administrators or assigns, the sum 
of twelve hundred dollars in the manner following, viz., the sum of flfteen 
dollars Is to be due and payable on the first diiy of each; and every month 
hereafter until the full sum of principal is paid. The party of the first part 
is to hâve the privilège of paying any larger sum of principal on the first 
day of July or December of any year hereafter that he desires. The said 
payment of $15 is to be for interest and principal and at the end of each 
year flrst party is to be credited for the sums actualiy paid, interest and 
principal, payments hereon to be made at First National Bank of Oneonta, 
X. Y., wlthout fraud or delay, then this obligation to be void, otherwise to 
remain in full force and virtue. And it is hereby expressly agreed, that 
should any default be made in the payment of the said interest, or any part 
tliereof, on any day when the same Is made payable as above expressed, and 
shoiild the same remain unpald and in arrears for the space of thirty days, 
then, and from thenceforth, that is to say, after the lapse of the said thirty 
days, the aforesaid principal sunl of twelve hundred dollars, with ail arrear- 
ages of interest thereon, shall at the option of the obligée, his executors, ad- 
ministrators, or assigns, become and be due and payable Imniediately al- 
though the period above limlted for the payment thereof may not then hâve 
expired, anything herelnbefore contained to the contrary thereof in any wise 
notwlthstandlng." 

The payment of the money agreed to be paid by this bond was se- 
cured by a mortgage on real estate, the proceeds of the sale of which 
are now in court, which contained the same condition as to payment 
as the bond down to and including the words "payments hereon to be 
made at First National Bank of Oneonta, N. Y.," and the mortgage 
then contains this provision : 

'■Xow this Indenture witnesseth, that the said party of the flrst part for 
the better securlng the payment of the said sum of money mentioned in the 
condition of the said bond or ;obligation, ivith interest thereon, and also for 
and in considération of one dollar paid by the party of the second part, the 
receipt whereof is hereby aeknowledged, docs hereby grant and release," etc. 

Then foUows a description of the real estate mortgaged. Then fol- 
lows an Insurance clause, and then the following : 

"Provided always, that if the said party of the flrst part, his heirs, exec- 
utors or administrators, shall pay unto the said party of the second part, his 
executors, administrators or assigns the said sum of money mentioned in the 
condition of the said boçid or obligation, and the Interest thereon, at the time 
and lu the manner mentioned in the said condition, that then thèse présents, 
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and the estate hereby granted, sliall cease, détermine and be void. And the 
said D. B. Howard covenants wlth the party of the second part as'follows: 
That the party of the first part will pay the indebteduess as hereinbefore 
provided," etc. 

This mortgage is not signecl by the wife. 

July 7, 1895, Lewis assigned this bond and mortgage to Marshall 
Mitchell, who November 21, 1907, assigned them to George A. How- 
ard. 

On the 6th day of April, 1896, the said D. B. Howard and Altheda 
R. Howard executed, acknowledged, and delivered to said A. C. Lewis 
another bond which states that they are justly indebted to said Lewis 
in the sum of $1,050, which they bind themselves to pay, and then fol- 
lows tliis condition : 

"The condition of this obligation is such that if the above-bounden D. B. 
Howard and Altheda R. Howard, their heirs, executors, administrators, shall 
and do well and truly pay, or cause to be paid uuto the above-named A. C. 
Lewis, hls certain attorney, executors, administrators or assigna, the sum of flve 
hundred and twenty-five dollars, in manner following, viz., the sum of flfteen 
dollars per month to be paid each and every month of the principal and in- 
terest, with privilège of flrst party paylng any larger sum on any payment 
day, interest to be paid at the rate of 6% per annum. Said payments to be 
contlnued untll the principal and interest is fuUy paid, said payments to be- 
gin April Ist, 1896, wlthout fraud or delay, then the preceding obligation to 
be void, otherwise to remain in fuU force and virtue." 

On the same day said Howard and wife executed, acknowledged^ 
and delivered to said Lewis a mortgage on such real estate, which 
contains the following : 

"Whereas, the said D. B. Howard, justly indebted to the said party of the 
second part In the sum of flve hundred twenty-flve dollars, lawful money of 
the United States, secured to be paid by their certain bond or obligation, 
bearing even date herewith, conditioned for the payment of the said sum of 
five hundred twenty-flve dollars, In manner following, viz., the sum of flfteen 
dollars per month, to be paid each & every month of the principal and in- 
terest, with privilège of flrst party paying any larger sum on any payment 
day, interest to be paid at the rate of 6% per annum. Said payments to be 
continued until the principal & Interest is fully paid hereon. Said payments 
to begin April 1, 1896. It being thereby expressly agreed, that the whole of 
the said principal sum shall become due after default in the payment of in- 
terest, as herelnafter provided. Now this indenture wltnesseth, that the said 
party of the flrst part, for the better securing the payment of the said sum 
of money mentloned in the condition of the said bond or obligation, with in- 
terest thereon, and aiso for and in considération of one dollar paid by the 
said party of the second part, the receipt whereof is hereby acknowledged, do 
hereby grant and release unto the said party of the second part, and to his 
heirs and assigns forever." 

Alfred C. Lewis died and Edson A. Hayward was appointed admin- 
istrator with the will annexed of his estate, and May 17, 1900, he sold 
and assigned said bond and mortgage to B. W. Hoye, who on the 
16th day of December, 1907, sold and assigned same to said George 
A. Howard. When Hoye assigned this bond and mortgage Decem- 
ber 16, 1907, he covenanted in the assignment "that there is due and 
to become due on said bond and mortgage the sum of four hundred 
dollars ($400), with interest thereon from Dec. 6th, 1907." On the. 
same day the following indorsement was raade on the bond : 
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"Recelved on the within bond $19.96 Interest and $55.38 principal, Dec. 16, 
1911." 

On the same day D. B. Howard, One of the principals in the bond, 
signed the foUowing statement written on the bond : 

"December 16th, 1907. It is hereby stipulated and agreed the amount due 
and unpaid on ttiis bond aud the mortgage accompanying the same is $400, 
four hundred dollars. D. B. Howard." 

The indorsements on this bond, including the one mentioned, are as 
follows: April 14, 1898, $31.50; May 31, 1898, §10,; June 21, 1899, 
$31 ; Mav 21, 1900, $16, "on account of interest" ; December 22,1900, 
$14.90, "'bal. int. to April 1, 1900"; April 20, 1901, $30.90, "int. to 
April 6, 1901"; April 25, 1902, $10, "to apply on interest due April 
6, 1902" ; May 20, 1902, $10, "to apply on interest due April 6, 1902" ; 
June 24, 1902, $10, "to apply on int. due April 1, 1902, bal. 90c"; July 
24th, "recd. bal. of interest 90c to bal. of int. to April 6, 1902" ; De- 
cember 20, 1902, $10; Jamiary 23, 1903, $5; February 20, 1903, $5; 
March 20, 1903, $5 ; April 21, 1903, $5 ; May 25, 1903, $5 ; December 
16, 1908, "$24 interest and $80 payment on principal" ; August 12, 1910, 
$11.86 "interest to Aug. 14, 1910, and $41.20 to apply on principal"; 
December 16, 1910, $5.37 "int. and principal $10.64 from Aug. 12 to 
Dec. 16, 1910" ; and December 16, 1911, the said sums of $14.96 inter- 
est and $55.38 principal. 

July 6, 1895, in his assignment of the bond and mortgage of that date 
for $1,200, Lewis covenanted that there was due on said bond and 
mortgage the sum of $1,200. This was a purchase-money mortgage. 
The indorsements on this bond and mortgage of July 6, 1895 (the first 
one), are ias follows: August 29, 1895, $15; October 31, 1895, $30; 
February 25, 1897, $12; April 2, 1897, $15; August 25, 1897, $72; 
August 23, 1898, $60; September 23, 1898, $12; Septémber 2, 1899, 
$45; November 21, 1899, $27; Julv 24, 1901, $20; September 29, 
1901, $40; October 23, 1901, $12; April 26, 1902, $10; May 21, 1902, 
$10; June 25, 1902, $10; July 24, 1902, $10; December 21, 1902, $10; 
Januarv 22, 1903, $20; March 24, 1903, $15; May 29, 1903, $10; 
Tulv 23, 1903, $15; November 19. 1903, $20; October 22, 1905,' 
$30; December 14, 1905, $20; Januarv 4, 1906, $50;, February 5, 
1907, $10;, July 5, 1907, $20; August 7, 1907, $10; September 27, 
1907, $10; November 21, 1908, "$87.06, one year's interest on within 
bond"; "Nov. 21, 1909, received $87.06, one year's interest on with- 
in"; August 12, 1910, $63.12, "interest from Nov. 21, 1909, to Aug. 
12, 1910"; interest from August 12 to November 21, 1910, $23.94; 
"Nov. 21, 1911, received $87.06, one year's interest on within bond." 
When Lewis assigned this bond and mortgage to Marshall Mitchell, 
the following agreement was indorsed on the bond and signed by both 
D. B. Howard, one of the mortgagees, and by Mitchell viz. : 

"It is agreed after a careful computation tbat the amount due and unpaid 
on the within bond, at this date, Nov. 21, 1907, is fourteen hundred flfty-oue 
($1,451.00) dollars. Marshall Mitchell.- 

"D. B. Howard." 

When Mitchell assigned to George A. Howard, this agreement wâs 
on the bond and thereafter D. B. Howard paid interest on thât bàsis 
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as the îndorsements show. The premises mortgaged sold for the sum 
of $1,825 on the 2d day of July, 1912. 

The trustée in bankruptcy contends, as to the bond and mortgage 
of July 6, 1895, for $1,200, that it is payable in monthly installnients, 
and that if the payments of $15 had been made at the end of each 
month, as provided in the bond, the payment would be applicable to 
the liquidation of that installment of principal with the interest on 
such installment only and not to the payment of interest on the 
whole principal sum ; the balance of the payment going or being ap- 
plied to the réduction of the principal, leaving a new principal after 
each payment. This construction of the provisions of the bond and 
mortgage claimed would involve a computation at the end of each 
month to détermine how much of the $15 was applicable to the pay- 
ment of interest and how much to the installment of principal to be 
paid. That is, the contention of the trustée is that at the end of 
the first month the sum of $15 was to be paid and applied in part 
as interest for one month on some part of the $15 to be ascertained 
by computation; the said part of such payment to be applied in ré- 
duction of the principal. Thus the question would be: What sum 
placed at interest at 6 per cent, will amount to $15 in one month and 
that sum would be the amount to be applied as payment on the prin- 
cipal, assuming the full $15 was paid when due? This contention is 
not warranted by the language of the bond alone or of the bond and 
mortgage read together. It is plain, I think, that the whole princi- 
pal sum draws interest from the date of the bond and that the month- 
ly payments were intended to apply in payment of interest and the 
balance to the payment of principal, making a new principal each 
month in case the payments were kept up. It is true that the purpose 
is not as plainly expressed as it might hâve been. The condition is 
that the obligors will pay to Lewis or his executors, etc., the sum of 
$1,200 (no mention of interest) in the manner following, viz. : 

"The sum of $15 to be due and payable on the flrst day of each and every 
month hereafter until the full sum of principal is paid." 

If the parties had stopped hère, no interest would or could be al- 
lowed, but they did not and immediately continued and provided : 

"The said payment of $15 is to be for interest and principal, and at the 
end of each year flrst party is to be credited for the sums aetually paid in- 
terest and principal." 

Then follows the usual interest clause. Then the mortgage itself 
says: 

"The said party of the flrst part for the better securing the payment of 
the said sum of money mentioned in the condition of the said bond or obli- 
gation [evidently the $1,200], with interest thercon [evidently on the $1,200^ 
hereby grant," etc. 

Later it is provided that if the flrst party shall pay "the said sum 
(not sums) of money mentioned in the condition of the said bond or 
obligation [evidently the $1,200], and the interest thercon [not inter- 
est on the monthly installments], at the time and in the manner," 
etc., then the mortgage is to become and be void. There is no lan- 
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guage in either the bond or the mortgages confining interest to the 
installments or indicating à purpose to do so. It is expressly declar- 
ed in the bond that "the said payment of $15 [monthly] is to be for 
interest and principal." Interest on what? Is it interest on the prin- 
cipal sum or on the installments merely? I think it very clear, read- 
ing both instruments together, that interest on the whole sum was 
intended and that the bond is to be so construed. There is nothing 
to indicate a contrary intention. The agreement to pay interest on 
the whole principal sum from the date of the bond, if not plainly 
expressed in words, is plainly impHed. 
[2] It is true that: 

"Interest can be allowed only by virtiie of some contract, express or implied, 
or by vlrtue of some statute, or on account of the default of a party llable to 
pay when it is allowed as damages for the default." Woerz v. Schumacher, 
lei N. y. 530, 56 N. B. 72, afflrming 37 App. Div. 374, 56 N. ï. Supp. 8; 
Forschlrm v. Mechanics' & Traders' Bank, 137 App. Div. 149. 122 N. Y. Supp. 
168 ; Morley v. Lake Shore, etc., E. Oo., 146 U. S. 162, 168, 13 Sup. Ot. 54, 36 
L. Ed. 925. 

Hère the payment of interest is plainly and repeatedly provided 
for and in no way is it limited to interest on the installments. I 
think the fair and just inference and implication from the language 
used and the nature of the debt and promise are that the whole prin- 
cipal sum was to bear interest from the date of the instruments, and 
that the obligors in the bond promised to pay it from month to 
month with the monthlv pavments of principal. Redfield v. Bartels, 
139 U. S. 694, 701, 11 Sup. Ct. 683, 35 L. Ed. 310; Redfield v. Ystal- 
yfera Iron Co., 110 U. S. 174, 176, 3 Sup. Ct. 570, 28 L. Ed. 109. 

"Where there are several agreeinents lu writing, together constituting a 
single transaction, they should be construed together (hère the bond and 
mortgage) to arrive at the true intent of the parties." Joy v. St. Louis, 138 
U. S. 1, 11 Sup. Ct. 243, 34 L. Ed. 843; Teal v. "Walker, 111 TJ. s. 242, 4 
Sup. Ct. 420, 28 L. Ed. 415 ; United States v. Bostwick, 94 U. S. 53, 65, 24 L. 
Ed. 65. 

[3] It is évident from the indorsements and the agreement signed 
by D. B. Howard as to the computation and amount due on this 
mortgage that Howard construed the bond as providing for interest 
on the whole principal sum. True the parties could not make a 
nevv contract in that way or change the one existing, but their acts 
show how Howard, the obligor, understood it, and this bas force so 
far as there is any ambiguity. From the words "and at the end of 
each year first party is to be credited for the sums actuallypaid- in- 
terest and principal," it may be inferred that there was to be an ap- 
plication of the payments at the end of the year only (that is, interest 
computed for the year and added and the payments deducted), but 
such construction would work to the disadvantage of the obligors, as 
they would lose the benefit of interest on the partiab payments made 
during the year. 

[4] It is now conceded that, when Mitchéll took the assignment 
of this $1,200 mortgage, an error in computation was made and that 
the amount then due and unpaid was $1,433.09 and not $1,451 as 
s'tipàlated. This brings ùp the question whéther or not the trustée 
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in bankruptcy is estopped from asserting and showing this error, as 
he represents the creditors of D. B. Howard who signed the stipula- 
tion at the time it was assigned to Mitchell. It possibly may be that, 
if Geo. A. Howard relied on that agreement and paid his money, D. 
B. Howard in a litigation between himself and Geo. A. Howard 
would be estopped to deny that the sum of $1,451 was then due and 
unpaid. There is no claim that any fraud was practiced or frauda- 
ient représentations made as to the amount due or due and to be- 
come due when Mitchell took the assignment or when Mitchell as- 
signed to Geo. A. Howard. The indorsements were on the bond 
and the errors in computation did not increase the lien. The ques- 
tion hère is the amount of the lien of Geo. A. Howard on the fund 
in court, and I hold that it must be determined, by Computing under 
the rules applicable to partial payments, how much was actually due 
and unpaid at the time the premises were sold, July 2, 1912; that the 
trustée in bankruptcy is not bound or concluded by that agreement 
which was the resuit of a mutual error in computation. No such 
agreement rnade by D. B. Howard, one of the obligors in the bond,, 
can make the lien greater than it actually is. A mortgage lien on 
the real estate of a bankrupt, as against his creditors, cannot be cre- 
ated in that way. This bond and agreement were not of record and 
neither of the assignments were recorded. Geo. A. Howard may 
hâve a remedy against Mitchell or a claim against the estate of D. 
B. Howard, but the actual lien is the true amount due and unpaid 
on the bond and mortgage. 

[5] It seems that after November 1, 1907, when the bond and 
mortgage became the property of Geo. A. Howard, he received the 
rents of the property, and that after deducting from the rents re- 
ceived the amounts paid for repairs, taxes, etc., and also the amount 
of a note of D. B. Howard paid by Geo. A. Howard therefrom, the 
balance of rents was applied on the two bonds and mortgages ; a 
certain part being applied to the one and the remainder to the other. 
This was donc by agreement, and this they had the right to do. 
If Geo. A. Howard had taken possession of the premises as mort- 
gagee without agreement, the net rents and profits derived would 
go entirely in réduction of the bonds and mortgages, but this was 
not the situation or the arrangement. The property was owned by 
D. B. Howard, subject to the mortgages, and when he let Geo. A. 
Howard into control or possession, retaining the right to hâve some 
part of the rents applied to other indebtedness, the parties were act- 
ing within their riglits, and hence the objection of the trustée that 
it was not proper or légal to pay such note from the rents, and that 
the amount so paid, $105 or $100, must be credited on the bond or 
bonds, cannot be sustained. On examination of the account for 
rents received and expenses paid, I do not find that there was any 
failure to apply the net rents in réduction of the bonds and mort- 
gages. Of course the net rents received by Geo. A. Howard after 
the last application of rents and down to July 2, 1912, must be ap- 
plied on such bonds and mortgages. It seems from the évidence 
that the last application was made November 21, 1911, and that 
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thereafter Geo. A. Howard received of rents to apply on both bonds 
and not applied the following sums: December 2, 1911, $20; Janu- 
ary 3, 1912, $20; February 2, 1912, $20; March 2, 1912, $20; April 
2, 1912, $20; May 2, 1912, $20; June 2, 1912, $20; and July 2, 1912, 
$20 — total, $160. The expenses, repairs, taxes, etc., during the same 
time seem to hâve been $21.83. There is some discrepancy in the 
exhibits and some confusion in the testimony, but I find after the 
best computation I am able to make on the conflicting statements 
and exhibits that July 2, 1912, when the premises were sold, there 
was due and unpaid on both bonds and mortgages the sum of $1,- 
555.24. 

March 30, 1907, T. W. Stevens and Chas. E. Hills obtained a judg- 
ment against said D. B. Howard for $143.83, which was docketed in 
Otsego county clerk's office August 23, 1907, and became and is a lien 
on the premises and the proceeds of sale, and with interest to July 
2, 1912, amounts to $189.14. Total liens at that date, $1,744.38. 

[6'] The voluntary pétition in bankruptcy was filed on the 5th day 
of February, 1910, and there was an immédiate adjudication, and 
Arthur H. Abell was duly appointed trustée and duly qualified. In 
his schedules attached to bis pétition, the bankrupt placed the value 
>of the real estate owned by him, and mortgaged as above stated, at 
$3,000. He had no other property. The trustée demanded the rents 
of the real estate but, finding the mortgagee in control and possession, 
was unable to obtain them. I hold that, as against the trustée in bank- 
ruptcy and gênerai creditors, this possession under the agreement was 
rightful and that the mortgagee was entitled thereto. The question 
of the inchoate dower right of Mrs. D. B. Howard bas been presented. 
As this first mortgage was a purchase-money mortgage and the second 
one was signed by Mrs. Howard, no such dower interest attaches to 
the proceeds of sale except the stlrplus after deducting the amount 
due and unpaid on the two mortgages. The trustée has eliminated this 
question by obtaining from the wife of D. B. Howard a release of 
this dower interest. 

[7, 8] The référée made an order on application of the trustée au- 
ihorizing a sale of this property free and clear of ail incumbrances. 
A sale was made which the référée declined to confirm and a resale 
was ordered. Thereupon a stay was obtained but subsequently dis- 
solved, and on the resale the mortgagee and judgment creditors mis- 
takenly and improperly interfered with the sale, in effect asserting and 
claiming to those présent and to would-be purchasers that the Orders 
of the court were improper and inefïectual and that whoever pur- 
chased and paid his money to the trustée for a clear title would be 
compelled to pay the liens in addition. Thereupon a motion was 
made to punish for contempt, etc. The court ordered a resale and en- 
joined further interférence. Thereupon a sale was had, the highest 
bid being $1,800, but an oflFer of $1,825 at private sale was made, and 
this was accepted, confirmed by the court, and the money paid into 
t:ourt. I hâve only briefly referred to thèse proceedings. The trustée 
was ail the time claiming that the premises were worth at least $2,- 
000 and that much less was due and unpaid on the two mortgages than 
in fact was due and unpaid, while the mortgagee Geo. A. Howard was 
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claiming that more was due and luipaid than in fact was. The high- 
est offer made at any time was $1,825, and this court has no évidence 
justifying a conclusion that the premises were or are worth a greater 
sum. Prior to any sale the mortgagee Geo. A. Howard stipulated in 
writing, the trustée signing sanie, that an order might he made for the 
sale of such property f ree and clear of ail incumbrances ; the liens to 
attach to the proceeds, "with the exception that said lien or liens shall 
not attach to $30 of said proceeds, which it is hereby stipulated shall 
be allowed as the expense of the trustée in making the sale of said 
property and advertising the same." 

It is now contended on the one hand that this limits and controls 
the allowance the court can make out of the proceeds of sale, while 
on the other it is contended that the court can make allowances to 
cover not only the actual expenses of ail the sales but of ascertaining 
the amount due on the liens and those incident to such contempt pro- 
ceedings, and also the expenses of administration in the bankruptcy 
court, including the referee's costs and expenses and commissions and 
the commissions of the trustée, and also an allowance to the attorney 
for the trustée for services in connection with the sales and ascertain- 
ment of the amounts due on such liens. By selling free and clear of 
incumbrances or liens, the owner of the mortgages has been saved the 
expense of foreclosure and a possible allowance to the attorney for 
the trustée, although no défense to such mortgages is claimed. The 
owners of the judgment hâve been saved the expense of advertising 
and selling on exécution. The expenses of selling hâve been more 
than doubled by the un justifiable acts of the lienors at the sale re- 
ferred to, making another sale necessary. The trustée delayed a sale 
for about a year after being authorized to make one, allowing the in- 
terest to accumulate and absorb the proceeds of sale when made, and 
he has made a contention as to the construction of the bonds and as 
to the amount due and unpaid, which is not sustained. Tîiis contro- 
versy should end. As the resuit shows, the trustée was justified in 
asserting and claiming that there was some equity in this real estate. 
If the parties had got together, figured up the amount due and unpaid 
on the mortgages, the net amount received for rents and applicable 
thereto, and consented to and aided a sale on the best possible terms 
and at the earliest possible moment, and had submitted the construc- 
tion of the bonds and mortgages to the court, a vast amount of trouble, 
delay, bitterness, and expense might hâve been saved. 

This court takes the case as it finds it. Ail parties, both lienors and 
the trustée, hâve been more or less in the wrong, taking untenable 
positions, and I think that in view of ail the facts, but briefly referred 
to, the ailowances should cover the necessary expenses of selling the 
property, ail the sales, and no more. 

[9] The bankruptcy court cannot order mortgaged premiges sold 
free and clear of the lien of the mortgage and use the proceeds of 
such sale, properly applicable to the payment of the mortgage, tO' pay 
the gênerai expenses of administering the, estate in bankruptcy, but I 
do not doubt itsppwer to order and make a sale free and clear' of the 
mortgage, bring the proceeds into court, ascertain the amount actually 
due and owing on the bond and mortgage^ and make proper ailowances 
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for the necessary expenses of so doing. It would be a perversion of 
justice to hold that a person may mortgage his real estate for more 
than its value or for substantially its full value to a mortgagee who 
takes and holds his lien for full value and in good faith, then go into 
voluntary bankruptcy, having no other assets, and hâve the real prop- 
erty sold and its proceeds applied first to the payment of the expenses 
of administration, thus clearing him from ail his unsecured debts and 
the balance of the secured debts, over and above the amount of the 
proceeds of the mortgaged property, less such expenses, at the expense 
of the holder of such security. It is plain that the reasonable and 
necessary expenses of selling the mortgaged property of the bank- 
rupt, when there is an equity for the bankrupt's estate, are on a dif- 
férent footing. If the court in bankruptcy has jurisdiction to sell the 
real estate free and clear of the incumbrances, as it has, and ascertain 
the amount of the lien, it may charge such fund with the reasonable 
and the necessary expenses of selling. The mortgage itself provides 
for a sale, and, in case the bankrupt has other assets, the owner of 
the bond and mortgage can prove and hâve allowed his claim for the 
defrciency. In Re Williams' Estate, Anheuser-Busch Brewing Ass'n 
v. Harrison, 156 Fed. 934, 84 C. C. A. 434 (C. C. A. 9th Circuit), the 
court held : 

"The proceeds of property of a bankrupt, covered by valid liens and sold 
by the court of bankruptcy by request or consent of the lienholders, who sub- 
sequently filed their claims in such court, which were allowed as secured 
clalms In an amount in excess of such proceeds, are properly chargeable with 
the costs of such court approprlate to the enforcement of the liens, but not 
with gênerai costs of the administration of the estate, such as the gênerai 
fées of the trustée and his attorney, or for the services of a recelver in ear- 
rying on the business of the bankrupt and his attorney, or for the expenses 
and losses of such business. • * * By coming into the bankruptcy court, 
therefore, the holder of a valld lien upon the estate of a bankrupt cornes into 
an approprlate place and into a court amply able to enforce and protect his 
rights. By doing so the lienholder waives none of his rights. The enforce- 
ment of his lien in another court would entall upon the proceeds of the prop- 
erty upon which the lien exista the payment of the approprlate court costs; 
and so, in the enforcement of such lien in a court of bankruptcy, the pro- 
ceeds of the property of the bankrupt upon which such lien exists is prop- 
erly chargeable with the costs of such court approprlate to such enforcement, 
but with no other or further costs. They are not chargeable with the gênerai 
costs of the administration of the bankrupt's estate, such as the services of 
a recelver in carrying on the business of the bankrupt, the expenses and loss- 
es of such business, the fées 'of the attorney for such receiver, the gênerai 
fées of the trustée or those of his attorney. If so, the valld lien upon the 
estate of the bankrupt, which the bankruptcy act expressly déclares shall be- 
unafCected by any of its provisions, might very readily be destroyed, as it 
would unquestionably be should such costs equal or exeeed the proceeds in 
cases like the présent, where the aggregate amount of the valld liens ex- 
ceeds the proceeds of the entire estate of the bankrupt." 

In Re Utt et al., Ridgely Nat. Bank v. Matheny, 105 Fed. 754, 45 
C. C. A. 32 (C. C. A. 7th Circuit), there were two mortgages. The 
syllabus says: 

"A decree was entered in a state court foreclosing a first and second mort- 
gage on real estate and ordering its sale. Before the time flxed for the sale, 
creditors filed a pétition against the mortgagors, on which they were adjudl- 
cated bankrupts. Such creditors also filed a bill in the Circuit Court of the 
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United States on whieh they obtained an Injunetion restrainlng furtner pro- 
ceedings for the sale of the mortgaged property by tlie state court. ïliere- 
atter the mortgagees joined in a pétition to the court of baukruptcy aslcing 
that the property be sold by the trustée for paymeut of their liens, and such 
sale was ordered and made; the proceeds recelved being insufflclent to pay 
the mortgage debts. On pétition of the trustée the court ordered the first 
inortgage paid from the proceeds but dlsplaced the second in favor of the 
€osts and expenses Incurred in both the bankruptcy proceedings and the In- 
junetion suit, iucluding fées allowed to counsel for the credltors and trustée. 
No other assets of the bankrupt came Into the hands of the trustée. Hcld, 
that such order was erroneous, except in so far as it directed payment of 
the costs Incurred in sellingthe property, including compensation to the trus- 
tée, not exceeding that to which the niaster in the state court would hâve 
been entitled." 

To the same effect is In re Bourlier Cornice & Roofing Co. (D. C.) 
133 Fed. 958, 963. 
In Re Prince & Walter (D. C.) 131 Fed. 546, 552, the court said: 

"A sale of the property free of liens may undoubtedly be ordered, but, If 
this Is done, the proceeds must bé applied to their satisfaction, undimlnished 
by anything except the costs of sale, or the expenses, if any, whlch hâve 
been undertaken for, and resuit to, their benetit. They are not concerned 
with the bankruptcy proceedings outslde of this and eannot therefore be 
cjiarged with the Cost of instltutlng them or carrylng them on." 

I hâve examined In re Erie Lumber Go. (D. C.) 150 Fed. 817, and 
In re Tebo (D. C.) 101 Fed. 419, and do not agrée with the conclu- 
sions there reached. 

In Re Zehner (D. C.) 193 Fed. 787, it was held : 

"Wiiere mortgaged property of a bankrupt is sold free from liens in bank- 
ruptcy proceedings, it eannot be chargea with the expenses of the sale or 
fées of the référée in bankruptcy, but the mortgage créditer may be re- 
quired to contrlbute to the charges and expenses of sale an amount not ex- 
ceeding what he would be required to expeud to foreclose hls mortgage in 
the state courts." 

It would be unjust in the extrême to permit trustées in bankruptcy 
to urge a sale of mortgaged premises in the bankruptcy court, there 
being no other property, allow him to set up and litigate ail sorts of 
untenable claims, and then not only pay the expenses of sale but large 
• counsel fées and the gênerai expenses incurred from the proceeds of 
the mortgaged property. In this way mortgage liens could, in many 
cases, be annihilated. In this case it is just and proper, in view of the 
unlawful, improper, and unjustifiable interférence with the sale, in 
which the holders of the judgment lien participated, that they bear 
some portion of the expense of the sale finally accomplished and which 
demonstrates that there was an equity for the estate in this property. 
But for the attitude taken by thèse lieriors there would hâve been a 
sale long before it was made, and but for the attitude of the trustée 
there would hâve been an earlier distribution. If an appeal is taken 
and it is held that this court is wrong in holding that the bonds and 
mortgages draw interest from date on the full principal instead of on 
the installments only until the whole principal became due, there will 
of course be a readjustment of the whole matter, and it may be that 
in such event the trustée would be entitled to compensation for his at- 
torney as against the lienors. In such an event there would be an es- 
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tate for distribution to gênerai creditors wrested from the claims of 
the owner of the mortgage, and it might be proper to charge such 
owner with attorney's fées. But it is unwise to speculate on what 
may be. 

[10] One question remains and that is vvhether or not the trustée 
and référée are entitled to commissions on and from the proceeds of 
such sale, $1,825, in réduction of the amount otherwise going to the 
Henors. 

When this bankruptcy prpceeding was instituted February 5, 1910, 
the amendatory act of June 25, 1910, which made changes as to the 
compensation of trustées, was not in force, and by express provision 
the amendments "shall not apply to bankruptcy cases pending when 
this act (1910) takes efifect." As amended in 1903, the act provided 
that référées should receive "from estâtes which hâve been administer- 
ed before them one per centum commissions on ail moneys disbursed 
to creditors by the trustée," etc. Section 40a. Section 48a, relating 
to the compensation of trustées, provided that trustées should receive 
from estâtes zvhich they hâve administered "such commissions on ail 
moneys disbursed * "^ * by them, as may be allowed by the courts, 
not to exceed," etc. There was a division of opinion whether or not 
this gave commissions to trustées on moneys received by them and 
disbursed by them which were derived from the sales of mortgaged 
property and which moneys were covered by and properly applicable 
to the payment of the lien. Since the amendatory act of 1910, section 
48a provides that trustées shall receive "such commissions on ail mon- 
eys disbursed or turned over ta any person, including lienholders, by 
them, as may be allowed," etc. This amendment settled the disputed 
questions as to the effect of the amendment of 1903, so far as trus- 
tées are concerned. See Smith, as Trustée, v. Township of Au Grès, 
17 Am. Bankr. Rep. 745, 150 Fed. 257, 80 C. C. A. 145, 9 L. R. A. 
(N. S.) 876 (C. C. A. 6th Circuit), holding one way, and In re Cram- 
ond (D. C.) 17 Am. Bankr. Rep. 22, 145 Fed. 966, and In re Sandford 
Furniture Mfg. Co. (D. C.) 126 Fed. 888, 11 Am. Bankr. Rep. AU, 
holding the other. In 1 Loveland on Bankruptcy, 752, § 365, it is said : 

"Prior to the amendment of 1903, the courts generally held that the trus- 
tée was not entitled to a commission on money paid to secured creditors but 
was llmited to 'commissions on sums to be paid as dlvldends' to unsecured 
creditors. This rule was changed by the act of 1903, which provided for 
commission 'on ail moneys disbursed.' This was held to authorlze a com- 
mission on moneys derived from the sale of property subject to liens. That 
this construction is the true one is settled by the act of 1910 which inserts In 
section 48 the words 'or turned over to any person, including lienholders.' " 

In re Torchia (D. C.) 185 Fed. 576, and In re Meadows (D. C.) 199 
Fed. 304, arose and were decided subsequently to the amendment of 
1910. The décision in Smith v. Township of Au Grès, supra, made 
no référence to the other cases cited; the court saying: 

"The trustée complains that the conséquence of the order of the District 
Court is that he is thereby deprived of compensation for his services. But 
the proceeds of the sale hâve left no surplus for the bankrupt's estate, and 
the township is not chargeable with the expenses of admlnlstering the estate. 
What remedy the trustée, the référée, or other offlcers who bave rendered 
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services In the matter of the estate hâve against the petitioning credltors we 
are Dot called upon to inquire." 

It will be noted that, while amending section 48a so as to insure 
commissions to the trustée in the discrétion of the court, no amend- 
ment was made to section 40, relating to the compensation of référées. 
It is plain that Congress bas made and intended to make a distinction 
between the allowance and payment of commissions to trustées in the 
case of distributions of moneys subject to spécifie Hens and which 
corne into possession of the bankruptcy court by the sale of mortgaged 
property f ree and clear of incumbrances or liens. In any event, being 
in a court of equity, équitable principles must be applied and govern 
hère. The cases make a distinction between instances where the lien- 
ors consented to the sale by the court in bankruptcy and those where 
they did not ; those where there was reasonable ground to believe there 
was a substantial equity for the estate and those where there was not ; 
and those where there were honest différences and controversies over 
the amount due and unpaid and those where there were not. Lienors 
cannot equitably be required to pay expenses incurred by a trustée in 
an unsuccessful effort to benefit the gênerai creditors. This subject 
is thoroughly discussed and was ably and intelligently considered by 
the Circuit Court of Appeals in the Third Circuit in Re Vulcan Found- 
ry & Machine Co., 24 Am. Bankr. Rep. 825, 180 Fed. 671, 103 C. 
C A. 637, and to an extent in Re Torchia, 26 Am. Bankr. Rep. 579, 
188 Fed. 207, 110 C. C. A. 248, on appeal from the District Court. In 
Re Torchia, 26 Am. Bankr. Rep. 579, 188 Fed. 207, 110 C. C. A. 248, 
the objections to allowances were overruled as the lienors made no 
objection to the sale by appeal or otherwise from the order directing 
it, and the court said : 

"To use a phrase of the Vulcan Foundry Case, they consented by necessary 
Implication to ail that was donc, and their belated objections cannot now be 
regarded wlth favor." 

The syllabus in the Vulcan Foundry & Machine Co. Case, supra, 
is as f ollows : 

"Property of a bankrupt, subject to two mortgages, was sold by the trustée, 
the order of sale providlng that the second mortgage should be divested ; but, 
if the second mortgagee became the purchaser, he should pay in ^500 in cash 
to be applied to any expenses that niight properly be cliarged against the 
fund, the balance of the mortgage to be used on the bid. The second mort- 
gagee purchased for the amount of bis mortgage. The trustée had expeiid- 
ed certain sums for the benefit of the gênerai creditors in preserving the es- 
tate and paying interest on the flrst mortgage, but without the consent of 
the second mortgagee. Thèse expenses, amounting to about $4,000, were 
charged against the purchaser. HeJd that, the mortgagee liaviug purchased 
in compliance with and under the protection of the order of sale, the court 
could not afterwards cliange its order at tlie expeuse of the purchaser. 

"The expenses having been incurred solely for the benefit of the gênerai 
creditors and without the consent of the mortgagee, the lien of the mortgagee 
was prior thereto." 

The court said : 

"It is no doubt true that the fédéral tribunals support the power of the 
District Court to sell a bankrupt's real estate discharged of liens, and to 
that extént the position of a lien is undoubtedly aff ected, but care is always 
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taken to protect the liens by transferring them to the fuiid produced by the 
sale, and their vlrtual ownersMp of tlie property Is thus effectively ad- 
initted. It is also true that in some cases certain expenses hâve been 
charged against lienholders (for example, the expense of selling the incuni- 
bered property), and such a charge may no doubt be warranted under some 
conditions. * * * ig-fj^ where it is sought to charge a lienholder with the 
cost of preserving and administering the incunibered property, as distin- 
guished from the cost of its sale, it becomes necessary to consider the par- 
ticular situation with great care, paying due regard to the rights of those 
who are in equity part owners of the property, for they cannot be deprived of 
their valuable interest except in strict aceordance with légal or équitable rules. 
Kspecially is thls true when a lienholder stands upon his lawful rights and 
does not assent, expressly or by necessary implication, to the acts for which 
he is afterwards asked to pay. To make such charges a prier lien upon the 
fund produced by a sale in efCect compels an owner to pay for what he bas 
never ordered (may indeed hâve strenuously opposed) and, under the guise 
of protecling his interests, may perhaps impair them seriously. Bankruptcy 
proceedings take place in a court of equity, and it should always be remem- 
bered that holders of valid liens hâve a statutory right to preferred treat- 
ment. If the receiver or trustée has a reasonable bellef that the property 
is worth substantially more than the liens, it may no doubt be his duty to 
préserve this equity for the gênerai creditors. But, speaking generally, since 
such steps as may be talcen for this purpose are in the interest of tliese 
creditors, the cost should be paid by them and not by the lienholders, whose 
debts, indeed, are often perfectly secure, and receive no beneflt from such 
effort as may be made to turn the equity into cash. We do not attempt to 
lay down a gênerai rule to cover ail cases. This would obviously be im- 
practicable, but vve think it is safe ta say that the holders of liens are ordl- 
narily entitled to .iudge for themselves what their interests may reiiuire, and 
that thèse interests cannot be affected without their consent in the effort to 
beneflt persons whose rights are inferior to their own." 

[11] The case now before this court is somewhat similar. The 
owner of the mortgages consented to an order by the référée that the 
sale be made free of hens, the Hens to attach to the proceeds, but 
with a hmitation on the expenses to be deducted. This hmitation is 
not binding as there was the unwarranted interférence with the sale 
before referred to. I am of the decided opinion that the court and 
not the lienors is to décide whether the property, the title to which 
vests in the trustée subject to the liens, shall be sold free and clear of 
incumbrances, and when this is done by order of the court, as a neces- 
sary incident to the proper marshaling of the assets, the expenses of 
the sale must be incurred. But the expenses must be reasonable and 
necessary. 

[12] If the lien asserted by the mortgagee is largely in excess of 
the true amount due and unpaid or there is reasonable ground to so 
believe, it stands to reason that the trustée may contest the claim. If 
successful he has a ftind and the court may, in the exercise of its 
équitable powers, charge some portion or even ail the expense, in- 
cluding attorney's allowance, in ascertaining the amount due against 
the fund that would otherwise go to the lienors. To say that a court 
of equity cannot protect the estate against the unjust claims of a lienor 
is to say that a court of equity, in exercising its jurisdiction, is power- 
less to do equity, governed of course by équitable rules and principles. 
On the other hand, trustées cannot experiment or litigate unsuccess- 
fully at the expense of lienors. If they do litigate they take the 
chances and before entering on the enterprise should sec to it that they, 
207 F.— 27 
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are indemnified for expenses in case of defeat by the creditors who 
are to be benefited in case of success. Hère was a somewhat com- 
plicated situation and both parties to an extent went wild, so to ex- 
press it. Tlie bankrupt in the first instance exaggerated the value of 
the property in his schedules. Later the lienors, as stated, interfered 
with the trustée in the discharge of his duty in executing the lawful 
orders of the référée and court, not appealed from or sought to be 
reviewed. But at the same time the trustée took an untenable position. 
The référée necessarily gave some time to making orders and in tak- 
ing évidence as to the true amount of the mortgage Hens. The trus- 
tée and his attorney hâve worked hard and faithfully to sustain a posi- 
tion which this court holds untenable. The trustée is not entitled to 
any large compensation for merely receiving and paying out this fund 
which in equity, subject to reasonable charges, belongs to the lienors. 
The holders of the judgment lien must share in this expense which 
was made necessary by their unwarranted interférence with the sale 
ordered by the court. Thirty dollars will be allowed to the référée, 
Benjamin Baker. Twenty dollars will be allowed to the trustée, Ar- 
thur H. Abell, commissions. One hundred twenty dollars and eighty- 
five cents will be allowed to the trustée for necessary expenses of his 
attorney attending court in connection with the sales and in entering 
orders and advertising such sales and for postage, etc., and $75 for 
his attorney's services in preparing orders and notices and order to 
show cause and reports of sale and orders of confirmation, etc. ; saîd 
sums of $120.85 and $75 to be paid to Vere H. Multer, his attorney, 
who has paid such disbursements and performed such services. The 
amounts thus allowed, aggregating $245.85, will not much exceed, if 
they do exceed, the necessary expenses of a foreclosure and sale in 
the State court. Applying the equity of the estate in thèse proceeds, 
the différence between $1,825 and $1,744.38, the amount of the liens, 
or $80.62, to the payment of thèse allowances leaves $165.23 to be 
borne by the owner of the mortgage and the owners of the judgment, 
of which sum the judgment lien will be charged $50 and the mortgage 
lien $115.23. 

Distribution of the proceeds of such sale will therefore be made as 
folio w s : 

There will be paid to Benjamin Baker the sum of $ 30 00 

To Arthur H. Ahell, the sum of 20 00 

To Arthur H. Abell or to V. H. Multer, his attorney, the sum of 195 85 

To Geo. A. Howard on his mortgages, the sum of 1,440 01 

To T. W. Stevens and Chas. E. Hills, the sum of 139 14 

Total $1,825 00 

If such fund has earned any interest since the sale, same will be 
distributed to such lienors in proportion. There will be an order ac- 
cordingly. 
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STRATTON'S INDEPENDENCE, Limited, T. HOWBERT, 
Revenue Gollector. 

(District Court, D. Colorado. September 3, 1912.) 

No. 5,781. 

1. Trial (§ 177*) — Pebemptoky Instruction — Motion by Boni Parties — Ef- 

FECT. 

Where, in an action trled to a jury, both parties niove for a peremptory 
instruction, the case becomes one of law for tlie court and tlie right to 
a verdict by the jury is walved. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 400; Dec. Dig. § 
177.*] 

2. Intebnal Revenue (§ 7*) — Corporation Tax Act — "Net Ixcome" — Mines. 

Tlie words "net income," as used in Corporation Tax Act Aug. 5, 1909, 
c. 6, 36 Stat. 112 (U. S. Comp. St. Supp. 1911, p. 946), imposing a cor- 
poration tax of 1 per cent, on tlie net income of corporations, do not 
contemplate an allowance in favor of a corporation operatiug a mine for 
ore in place extracted from the property ; the net income being the value 
of what is extracted after deducting the cost of extraction and treatment 
and the cost of adniinistering the corporation, with a reasoiiable réserva- 
tion for contingencies. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 8-10; 
Dec. Dig. § 7.* 

ITor other définitions, see Words and Phrases, vol. 5, pp. 4779, 4780.] 

3. Ikteenal Revenue (§ 7*) — Corporation Tax Act — Mines — Allowance 

FOR Dépréciation — "Net Income." 

In determining the net income of a corporation operating a mine, on 
wliich the corporation is taxable under Corporation Tax Act Aug. 5, 1909, 
c. 6, 36 Stat. 112 (U. S. Comp. St. Supp. 1911, p. 946), the corporation is 
not entitled, under the provision authoriziug a reasonable allowance for 
dépréciation of the property, to a déduction for ore iu place extracted 
from the property. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 8-10; 
Dec. Dig. § 7.*] 

4. Internal Revenue (§ 2*) — Corporation Tax — Apportionment. 

Corporation Tax Act Aug. 5, 1900, c. 6, 36 Stat. 112 (U. S. Comp. St. 
Supp. 1911, p. 946), imposing a corporation tax on the net income of 
corporations, is not unconstltutional as imposing a direct tax not appor- 
tloned according to population, though with référence to mining com- 
panies the net income of the corporation is determined by ascertaining 
the value of ore extracted after deducting the cost of extraction and 
treatment and the cost of adniinistering the corporation, vvitli a rea- 
sonable réservation for contingencies, since such method of détermina- 
tion does not niake the tax a tax on the corpus of the estate. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. § 2; Dec. 
Dig. § 2.*] 

Action by Stratton's Independence, Limited, against F. W. How- 
bert, Collector of Internai Revenue. Judgment for plaintifï. 

William V. Hodges, of Denver, Colo., for plaintiff. Harry E. Kel- 
ly and Ralph Hartzell, both of Denver, Colo., for défendant. 

POPE, District Judge. [ 1 ] This case is pending at this time upon 
a motion for a peremptory instruction presented respectively by both 

•For other cases see same topic & § nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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plaintiff and défendant. This makes the case one of law for the court 
and leaves nothing to the jury but simply to sign such a verdict as 
the court shall, under the law, direct. 

The limitations upon the time of the court hâve precluded the 
filing of a formai opinion upon this matter, which the court recognizes 
to be one of great importance. At the same time the latter considér- 
ation leads the court to the view that it would not be doing full jus- 
tice to ail concerned, especially in view of the very thorough argu- 
ment, were it not at least to indicate the grounds upon which the 
conclusions presently to be announced are reached. 

The case is presented to the court and to the jury upon a stipulation 
as to the facts. The stipulation concludes with an argument that three 
questions of law resuit from the record. The second question was 
waived upon the argument by counsel for the government; the third 
question, while not waived by counsel for the plaintiff, was not argued 
and is not considered to be for décision. 

[2] Thé only question pressed at the hearing was the following: 

"Is the value of the ore in place that was extracted from the inlning 
property of the plaintiff dnrlng the years lu question properly allowr.ble as 
dépréciation in estluiating the net Income of the plaintiff subject to taxation 
under the Act of Congress of August 5. 1900, 30 Statutes, chapter 0, pp. 11, 
112-117 (U. S. Comp. St. Supp. 1911, p. 940) ?" 

The détermination of this question involves three matters: First, 
the meaning of "net income" as used in this statute ; second, the mean- 
ing of "a reasonable allowance for dépréciation of property," as there- 
in used; and, third, a détermination of whether the contention of the 
government is met by any constitutional limitations. 

As to what is nieant by the words "net income," the relevancy of 
this results, of course, from the fact that the statute imposes an ex- 
cise tax of one per cent, on such net income. Does "net income" 
as thus used contemplate an allowance in favor of the company for 
ore in place extracted from the property, or is it to be determined 
without such allowance? According to ordinary understanding it is 
undoubtedly true that in the opération of such corporations the ore 
extracted is not deemed an élément to be reckoned with in determining 
the net income. In popular sensé the net income of mining properties is 
the proceeds of what is extracted, after deducting the cost of extraction 
and treatment, and the cost of administering the company which may 
be conducting the opérations, and finally after a reasonable réservation 
for contingencies. This is true not only as a matter of gênerai under- 
standing, but has been held uniformly by the courts to be a proper 
rule in determining whether or not a dividend is declarable by such 
companies. The doctrine as deduced from People v. Roberts, 156 N. 
Y. 585, 51 N. E. 293, Morawetz on Pnvate Corporations, § 442, and 
other authorities, is that the net income of a mining property for 
the purposes of dividends does not take into account so-called waste 
of the property by reason of the extraction of ore in place, but that 
such is to be determined by a computation of the proceeds of the com- 
pany, after a déduction for opération, expenses of the company, and 
such reasonable contingencies as may in the liglit of expérience be ex- 
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pected. The following English cases, cited by the United States At- 
torney, are in point upon this : The King v. Atwood, 30 Revised Re- 
ports,' 322; Lee v. Nevvchatel Asphelte Co., 41 Chancery Div. 1 ; CoU- 
ness Iron Co. v. Black, Assessor, 6 Appealed Cases, p, 315; Wilmer 
V. McNamara & Co., Ltd., 1895 Second Chancery, p. 245. 

If, therefore, the net income is not affected for the purposes of divi- 
dends by the amount of ore extracted, neither shonld it be affected by 
that circumstance for the purpose of an excise tax. We conclude 
therefore that the words "net income" do not carry with them any 
contemplation of law that there shall be such a déduction as plaintifïs 
hère claim. 

[3] Coming now to the second provision of the statute and the one 
upon which the argument bas largely been rested, does the provision 
requiring "a reasonable allowance for the dépréciation of property" 
require a déduction for ore in place extracted theref rom ? It is claimed 
by the plaintiff that this provision distinguishes the case from the 
American and English authorities above referred to. This contention 
if sustained, is of far-reaching effect. Its practical resuit will be to 
free mining companies from any substantial obligations under this 
statute, since the value of ore in place when extracted, plus the cost 
of extraction and the several other items which are properly allowable 
under the statute as against the proceeds therefrom, will, in practically 
ail instances, leave little or nothing as the net income to be assessed 
by the government. Of course, the results of a given construction are 
not to be calculated with if the intent of the statute is plain, and, if 
the statutory intent is clear that such corporations are exempt, the 
resuit is not a matter of judicial concern. At the same time, in deter- 
mining what is the meaning- of a statute, the effect of a construction 
contended for is of some relevancy as throwing light upon the con- 
gressional intent. We hâve hère a class of corporations which owe 
their possession of property at ail to a very libéral System of our 
government, by which mining property is acquired, being simply by 
possession, development, and final payment of what is in many cases 
an insignificant amount as compared with the value of the property. 
We are aiso dealing with a class of corporations to whom the use 
of the corporate functions is perhaps of more value and importance 
than in any other branch of industry. Mining is essentially a class 
of activity which owes its life to aggregate contributions rather than 
individual enterprise. The statute, which finds its justification in the 
power to tax the carrying on or doing business, is peculiarly applicable 
to mining corporations in which the corporate function is of such 
value. Viewing the matter from thèse two standpoints, therefore — 
one the source from which the property cornes and the other the 
value of the corporate life — there results an initial presumption that 
Congress had in mind this class of corporations, along with others, 
and that unless the terms of the statute otherwise demonstrate they 
are to be considered as included within the provisions of the act. 

The ordinary définition of "dépréciation" is the lessening of value. 
As applied to mining properties, the word carries with it, as in the case 
of any other business, the idea of détérioration in visible improve- 
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ments, such as mills and other surface structures and perhaps the un- 
derground improvements so far as they are put in by the hand of man, 
and therefore, speaking popularly, when we think of dépréciation in 
mining properties, we think of a lessening in value by time, or per- 
haps by accident, of those physical éléments which go to develop and 
to improve the property. Now, does this meaning, commonly en- 
tertained and accepted and which is common to every class of corpora- 
tions, become enlarged in case of mining companies so as to make the 
extraction of ore likewise an élément of dépréciation? The court's 
view is that it does not. This conclusion is in part induced by the 
reasons which hâve been above discussed in connection with the term 
"net income" and in part by the peculiar nature of the mining busi- 
ness. This latter is sui generis. It lives by dying. It is a business 
that is intrinsically uncertain. The ségrégation of part of a stock of 
goods is a definite detraction from the whole. The excavation of a 
body of ore, however, may reveal other bodies and resuit in immeas- 
urable incrément. The taking out of ore, while in a sensé déprécia- 
tion from the body, very often leads to the revealing of still larger 
bodies, and thus results, not in a lessening of the value of the claim, 
but in a great increase in such value. Mining excavation, when prop- 
erly conducted, is very often more a development than a waste or a 
detraction. As applied to this class of corporation, having as its pur- 
pose to exhaust — it may be a year hence or a hundred years hence — 
the body of ore for profit, the mère fact that ore may be extracted 
does not in my judgment make the value of such ore an élément to be 
classed and deducted as a dépréciation of the property. The court 
therefore holds, as to this second provision of the statute, that the 
extraction of ore does not constitute a crédit in favor of mining com- 
panies upon the account betvveen them and the government when this 
excise tax is to be assessed. 

It only remains to détermine whether the efifect of this would be to 
lead to constitutional barriers, and thus either to demonstrate that Con- 
gress could not hâve meant what the government hère contends, or, 
second, that if Congress did mean this, it was attempting to do that 
which is contrary to the suprême law of the land. 

[4] It is argued very forcefully by counsel for the plaintifif that the 
effect of this contention of the government, if sustained, is to impose a 
tax upon the corpus of its estate, and thus to impose a direct tax 
within the prohibition of the Constitution. It is said that, if this 
contention be sustained, then there will be a tax of one per cent., as 
an excise tax for the use of the corporate functions, put upon every 
dollar's worth of ore taken out. It is said that Congress could not 
hâve meant this, because Congress presumably intended to legislate 
in view of constitutional limitations, and the Constitution does not 
permit a direct tax save upon the basis of population. The case of 
Flint V. Stone Tracy Co., 220 U. S. 108, 165, 31 Sup. Ct. 342, 55 h. 
Ed. 389, Ann. Cas. 1912B, 1312, is cited as sustaining this position. 
An examination of that case, however, leads to the conclusion that, 
rather than establishing this contention, it establishes the contrary. 
It shows that counsel confuse between what is selected as an object of 
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taxation and what is used simply as a standard by which the excise tax 
may be measured. In the Flint-Stone Case there was a very strong 
contention that the présent tax could not be upheld for the reason that 
many of the éléments of income upon which the one per cent, opérâtes 
are such as had been held in the income tax case (Pollock v. Farmers' 
Loan & Trust Co., 157 U. S. 429, 15 Sup. Ct. 673, 39 !.. Ed. 759; Id., 
158 U. S. 601, 15 Sup. Ct. 912, 39 L. Ed. 1108) not to be the subject 
of taxation by Congress save according to population. The court, 
however, in Flint v. Stone, holds distinctly that the lawmaking power 
may adopt as a basis for assessing an excise tax that which, if at- 
tempted as a matter of direct taxation, would not be at ail permissible. 
In other words, the doctrine is that the use of this nontaxable basis 
as a standard for an excise tax: is permitted, whereas a tax directed 
against such property, nontaxable save under constitutional conditions 
not complied with, would, of course, not be permitted. 

The court says, on page 165 of 220 U. S., page 354 of 31 Sup. Ct. 
(55 L. Ed. 389, Ann. Cas. 1912B, 1312): 

"The measure of taxation beiiig the Income of the corporation from ail 
sources, as that is but tlie measure of a privilège tax within tlie lawful au- 
thority of Congress to impose, it is no valid objection that this measure in- 
cludes, in part at least, property which as such could not be directly taxed." 

This case reviews the prior cases, including Society for Savings 
V. Coite, 6 Wall. 594, 18 L- Ed. 897, and demonstrates that this is a 
rule which the Suprême Court of the United States has consistently 
adhered to. It follows, therefore, that this last question must likewise 
be resolved against the complainant and that a verdict must go ac- 
cordingly. 

The efïect of this rule is, of course, simply to eliminate any élément 
of the complaint as a basis for recovery which rests upon this con- 
tention of law. However, the court is advised by counsel from the 
argument that there are certain items in the complaint which, inde- 
pendent of this, are due from the government — some matters con- 
nected with taxes and the like — and if counsel bave agreed, as they 
intimated they would, upon this amount, the court will hand the jury 
a verdict finding in favor of the plaintif? for such sum confessedly 
due. 



SARGEXT LAXD CO. v. VON BAUMBACH, Collecter Internai Revenue. 

KEARSAGE LAXD CO. v. SAME. SUÏTOX LAND CO. v. SAME. 

(District Court, D. Minnesota. July 31, 1913.) 

1, Internal Revenue (§ 9*) — Corporation Tax — "Doing Business." 

Corporations owning land, part of which they leased for niining pur- 
poses distributing the rent and royalties aniong their stockholders, which 
had and exerclsed the right under the leases to inspect the worlt in tlie 
mines as it proceeded, made sales of real estate, sold stumpage from some 
of the property, leased properties and tooli leases from squatters in or- 
der to more easily evict them, and explored the property for ore, were 
"doing business" so as to subject them to the fédéral corporation tax, 

•For other cases see same topio & § numbkb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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whether tlie aets of inspecting and sellins the property were performed 
tlii'ough tlieir oftieers or tlirougli other corporations employée! by them. 

[Ed. Kote. — For other cases, see Internai Kevenne, Cent. Dlg. §§ 13-28; 
Dec. Dig. § 9.* 

For other définitions, see Words and l'hrases, vol. 3, pp. 2155-21G0; 
vol. 8, pp. 7040, 7041.] 

2. Intehnal Revenue (§ 9*) — Cobporation Tax — "Organized for Profit." 

Corporations organized to acquire title to au estate for the purpose of 
liquidatlng it and dividiug the proeeeds among the owners weve "or- 
ganized for profit" withln the corporation tax law, especlally where tliey 
were flrst organized under the statutory provisions relative to corpora- 
tions organized for profit, although they later ameuded their articles of 
incorporation to descrlbe their pnrpose as belng to unité in one owner- 
ship the undivided fractloual luterests of the varions stockliolders In 
lands, tenenients, and heredltanients, to own such property, and for the 
convenlence of their stockholders to reçoive and distrihute among theui 
the proeeeds of any disposition of such property, since any coriioration 
organized by prlvate i)ersons for their own advantage and interest and 
not for social, charitable, or beneflcent purposes is organized for profit. 

[Ed. Note. — For other cases, see Internai Kevenue, Ceut. Dig. §§ 13-28 ; 
Dec. Dlg. § 9.*] 

3. Corporations (§ 439*) — Powers — Sale of Property. 

A corporation, whose articles of incorporation provlded that its gên- 
erai purpose was to uiiite in one ownerslilp the undivided fractlonal lu- 
terests of the varions stockholders In lands, teneuients, and heredita- 
luents, to own such property, and for the convenlence of its stockhold- 
ers to recelve and dlstribute anioug tlieni the proeeeds of any disposi- 
tion of such property, had iiuplled power to sell property as otlierwise 
there would be no proeeeds to dlstribute. 

[Ed. Note. — For other cases, see Corporations, Ceut. Dig. § 1774 ; Dec. 
Dig. § 439.*] 

4. Internal Revenue (§ 7*) — Corporation Tax — "Income." 

Where nunierouw owners of land organized a corporation to Iiold tlie 
title thereto, which leased a part thereof for nilniug purposes, the royal- 
ties recelved under the lease and proeeeds of sales were not "Inconie" 
wlthin the fédéral corporation tax law, Iniposing a tax on gross incouie, 
although In disti'llnitlng the royalties to its stockliolders it called them 
dividends, and although no dépréciation account was carrled on its books, 
slnce the ore in place was capital and a part of the real estate, and "in- 
come" otlier than that derived from personal exertion Is something pro- 
duced by capital >\ithout Impairlng the capital and whlch leaves the 
property Intac't, and auythlng whicli takes away froni the property Itself 
is not Incouie but amounts to a sale of capital assets. 

[Ed. Note. — For other cases, see Internai Itevenue, Cent. Dlg. §| 8-10; 
Dec. Dig. § 7.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3-501-3507; 
vol. 8, p. 7GS5.] 

5. Internal Revenue (§ 7*) — Corporation Tax — Incomb — Wiiat Consïi- 

lUTES. 

Where nunierous owners of nnning land foi'med a corporation to hold 
the title thereto and manage the property, taklng as the capital stock a 
mère nominal capltalization without référence to value, the différence 
between.thls capitallzation and the actual value of the land did not rep- 
reseut profits of the corporation, and henee royalties recelved under leases 
of such pj-operty were not Inconie taxable under the corporation tax law 
on the tlieory that they were a part of such iirotits, especlally vi'here tlio 

*For other cases see same topic & § numbkk in Dec. & Am. Digs. 1S07 to date, & Rep'r ludexea 



SAEGENT LAND CO. V. VON BAUMBACH 425 

Tovaltles were received under leases, ail of which were made prior to 
January 1, 1909. 

[Ed. Xote. — For otlier cases, see Internai Revenue, Cent. Dig. §§ 8-10 ; 
Dec. Dig. § 7.*] 

Three actions by the Sargent Land Company, Kearsage Land 
Company, and Sutton Land Company, respectively, against Fred Von 
Baumbach, Collector of Internai Revenue. Judgment for plaintiff in 
each action. 

In the early '70's George A. Pillsbury, John S. Pillsbury, and Charles A. 
Pillsbury, under the flrm name of John S. Pillsbury & Co., each owuing a 
one-third interest in the partnership, were engaged in the lumber business, 
and for that purpose hought several thousand acres of land In the northern 
part of the state of Minnesota. Some years later the Missabe Iron Range 
was discovered, and it was found that it ran through much of the lands then 
owned by the Pillsbury Company. Later Bennett and Longyear made ex- 
plorations under an agreement by which they were to receive a deed to one- 
half of such lands as they might sélect put of the Pillsbury Conipany's hold- 
ings, provided they found iron ; and in accordance therewith in 1892 they 
made a demand for and received a deed to one-half of the iron-bearing lands 
■which were subsequently conveyed to the three plaintiff corporations, in which 
conveyances Bennett and Longyear joined. In the meantime between the 
years 1898 and 1901 the three original partners had died, leaving issue, by 
reason of which the titles to thèse lands became so much split up and divided 
that by 1901 the share of some of the heirs amounted to but i/ios of the 
whole property. In order to bave the ore mined it was necessary to malie 
leases, and leases of some of thèse lands were accordingly made in 1901 and 
1902. They required the signature of ail the owners, some of whom were 
minors who had to act through guardians. Thèse leases were usually made 
for 50 years, but the laws of Minnesota forbld a guardian from maliing a 
lease for more than 25 years. Later on some ol the minor helrs became of 
âge, got married and had chlldren of their own, which still further divided 
and complicated the titles. 

In view of the difficulties in passlng titles, and for other reasons, it was de- 
cided to incorporate certain of thèse lands consisting of more than 10,000 
acres, and, as the laws of Minnesota do not allow a corporation to hold more 
than 5,000 acres of land, it was necessary to organize three corporations, so 
as to eover the 10,000 acres. In 1906 this was done by the organization of the 
plaintiff companies, and thereupon each member received a certificate of stock 
representing his exact interest in the lands tal^en over by the corporations. 
Each corporation was capitalized at $108,000, made up of 2,160 shares of $50 
each. As soon as money was received from the lessees, it was immedlately 
divided and distributed to the stockholders, according to their shares. It 
was shown that thèse corporations later eniployed another corporation to in- 
spect the mines, as they were being operated, to see that the ore was prop- 
erly extracted and that the lessors received the amounts due under the leas- 
es. They also employed another company to sell certain town lots which 
were part of their property, and they sold the stumpage upon some of their 
burned over lands. 

The défendant, as collector, made a demand that thèse corporations pay the 
fédéral corporation tax for the years 1909, 1910, and 1911. Payment was re- 
sisted on the ground that thèse corporations were organized, not for profit, 
but merely to receive, divide, and distribute the moneys received from the 
lessees of the mines ; that such moneys, together with what was obtained from 
the sales of lots and some stumpage, were ail the moneys which the corpora- 
tions received or handled; and further that such amounts so received were 
not gross income under the meaning of the act. The tax for thèse years, 
amounting with penalties to about $27,000, was flnally paid, and plaintiffs 
bring thèse actions to recover the sums thus collected. 

♦For other cases see same topic & § NtriiBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Van Derlip & Lum and Snyder & Gale, ail of Minneapolis, Minn., 
for plaintiffs. 

C. C. Houpt, U. S. Dist. Atty., of St. Paul, Minn., for défendant. 

WIIvLARD, District Judge (orall)', at the close of the évidence). 
In the case of Flint v. Stone Tracy Company, 220 U. S. 107, 31 Sup. 
Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312, the court held that 
this is a tax upon the privilège of doing business in a corporate capac- 
ity. There are in that statement tvvo éléments : One "doing busi- 
ness," and the other "in a corporate capacity." That thèse three com- 
panies the plaintiffs hère are acting in a corporate capacity is unques- 
tioned. It was said in this same case (220 U. S. on page 162, 31 
Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312) that Congress 
was justified in imposing an excise tax upon corporations on account 
of certain advantages which accrued from carrying on business in that 
capacity. The court said on page 161 of 220 U. S, on page 353 of 
31 Sup. Ct. (55 L. Ed. 389, Ann. Cas. 1912B, 1312) : 

"The thing taxed is not the mère dealing in uierchandise, in whicli the 
actual transactions inay be the same, whether conducted by individuals or 
corporations, but the tax is laid upon the privilèges whlch exist in conductiug 
business with the advantages which inhere in the corporate capacity of those 
taxed and which are not enjoyed by private flrms or individuals. Thèse ad- 
vantages are obvions and liave led to ttie formation of such companies in 
nearly ail branches of trade. The continuity of the business, vs'lthout inter- 
ruption by deatli or dissolution, the transfer of property interests by the dis- 
position of shares of stock, the advantages of business controlled and nian- 
aged by corporate directors, the gênerai absence of indlvidual liability, thèse 
and other things inhere in the advantîiges of business thus conducted, which 
do not exist when the same business is conducted by private individuals or 
partnersliips." 

Ail of thèse advantages thèse corporations enjoy, and the évidence 
in the case shows that they enjoy theni to a higher degree than hap- 
pens in most corporations. The large number of owners of the prop- 
erty, the fact that some of them were minors, and the fact that the 
property owned was property which could be leased most advanta- 
geously for more than 25 years, in which leases a guardian could not 
join, show almost a necessity that the ovimers of thèse properties 
should transact business in a corporate capacity. They indicate that 
thèse companies would, ail other circumstances being equal, be under 
more obligation to pay this tax than others who did not secure so 
many advantages from the transaction of business in a corporate 
capacity. But this is immaterial, and I lay aside, for the purposes of 
this case, ail évidence relating to the complex character of the title 
and the number of owners and look at the case in exactly the same 
way that I would look at it if Mr. Bennett, Mr. Eongyear, and Mr. 
Snyder, being the sole owners, had organized the companies. 

[1] The principal question on this branch of the case is whether 
thèse corporations are engaged in business. The définition oî that 
phrase in Flint v. Stone Tracy Company has already been read by Mr. 
Van Derlip. The court said at page 171 of 220 U. S., on page 357 of 
31 Sup. Ct. (55 E. Ed. 389, Ann. Cas. 19120, 1312): 
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"It remains to consider \Yhether thèse corporations are engaged In business. 
'Business' is a very coniprehensive term and embraces everything about wliicli 
a person can be employed. Biacli's Law Diet. 158, citing People v. Comiuis- 
sioners of Taxes, 23 N. Y. 242, 244. 'ïhat whieh oceupie.s the tinie, atten- 
tion, and labor of men for the purpose of a livellhood or profit.' Bouvier'a 
Law Dictionary, vol. 1, p. 273." 

It is said that this case is identical with the case of Zonne v. Minne- 
apolis Syndicate, 220 U. S. 187, 31 Sup. Ct. 361, 55 L. Ed. 428, but I 
see quite a marked distinction between the two cases. It is true that 
in this case valuable property has been leased for a number of years, 
and that the companies, so far as that property is concerned, received 
royalties. In this respect they are similar to the Zonne Case. But in 
the Zonne Case, so far as the report of that case shows, the owner of 
the land had nothing to do with the management of the business. It 
had no supervision over the renting of the building and had no inter- 
est in supervising it. Hère the évidence shows directly the contrary. 
It shows that under the terms of the lease the owners of this property 
liave the right to inspect the work in the mines as it proceeds. It not 
only shows that the companies hâve that right, but it shows that 
they in fact exercised it and are exercising it. It shows that they are 
doing that for their own advantage for the purpose of seeing that ail 
the ore which is valuable and which the lessees are bound to take out is 
taken out. This appears through ail the testimony. It appears in the 
testimony of Mr. Bennett, and it appears in the resolutions adopted to 
settle the différences between the Oliver Mining Company and the 
Kearsage Land Company, with référence to the Glen mine, showing, 
in fact, that the lessors, so far from remaining idle and passive and 
doing nothing but receiving the rent which was paid to them, exercis- 
ed constant watch and care over the opérations of the lessees. They 
did that, and they must hâve donc it necessarily, I assume, because 
the testimony is that they considered it for their advantage and prof- 
it to do so. If that were ail that the évidence showed, I should say 
that this case was radically distinguished from the Zonne Case, aise 
radically distinguished from the Nipissing Case (D. C.) 202 Fed. 803, 
and from the Minehill Case, 228 U. S. 295, 33 Sup. Ct. 419, 57 L. Ed. 
842, because in no one of those cases did the lessor hâve anything 
whatever to do with the opération of the physical property. In ail 
three of those cases the lessors simply received the money. They 
exercised no supervision over the management of the property and 
had no right to do so, so far as the cases show. 

But that is not ail. The évidence shows that thèse three companies 
during each one of the three years were engaged in selling real estate, 
and, so far as thèse sales are concerned, they were not small. The 
Sargent Land Company's sales amounted to $4,624 in 1909, to $6,629 
in 1910, and in 1911 they amounted to $3,385. That was engaging in 
business, to my mind; it was selling real estate. They also did other 
things which hâve been referred to as being of such a light and trivial 
character as not to justify the court in holding that they constituted 
a doing of business, such as the sale of stumpage from some of the 
property which had been burned over, leasing some properties at 
Hibbing, and taking leases from squatters in order to more easily 
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e vict them. It îs true that those matters were trivial, but they imiicate 
that the companies were constantly supervising and caring for this 
property. It was their business, and in fact it was necessarily tlieir 
business, because there was no one else to do it. Tlaey laad to talce 
care of that part of tlieir property which was not leased ; some onc 
liad to take care of it, and they did talce care of it. There was évi- 
dence that the Kearsage Company in conducting- the explorations in 
1909 incurred an expense of $990 in test-pits. I assume that that was 
for the purpose of exploring the property to ascertain what its value 
was. It was an exploration of the so-called Pearce 40 to ascertain 
whether or not there was any more ore there. Under the head of 
inspection, the Sargent Company in 1909 employed Longyear during 
explorations made by the Great Western Mining Company to take 
samples and classify them. I understand that the Great Western 
Mining Company was not engaged in mining opérations but it was 
simply exploring for itself ; and the Sargent Company supposed that 
it would be for its own benefit to know something about what was 
going on. Ail thèse things indicate to my mind the doing of and 
engaging in business. It was doing the business of handling a large 
property, selling lots, and seeing that the lessees lived up to their con- 
tracts. If that is not engaging in business, I do not know what is. 
But it is said that it was not for any gain or profit. 

[2] It is said that no company comes within the opération of this 
act unless it is organized for profit. I do not know that it is necessary 
to décide exactly what that means in this case, although my présent 
opinion is that the words "organized for profit" are used to distinguish 
thèse corporations from charitable corporations; that any corpora- 
tion organized by private persons for their own advantage and in- 
terest, and not for social, charitable, or bencficent purposes, is or- 
ganized for profit; and that a company organized as thèse companies 
were, to acquire title to an estate for the purpose of liquidating it and 
dividing the proceeds among the owners, is organized for "profit," as 
that term is used in the act in question. And the persons who or- 
ganized thèse companies evidently considered it so, because when the 
first articles were adopted they were drawn under the provisions of 
the Minnesota statutes, which related to companies organized for 
profit. 

There was considérable évidence to show that the companies them- 
selves did not engage in the business of selling lots and did not them- 
selves do the inspection but that such work was doue and the sales 
were made by other companies employed by them; that the Meriden 
Iron Company was employed to do the inspection; and that the E. J. 
Longyear Company was employed to sell the lots. The fact that they 
employed a company to do the selling on a commission, instead of 
having their treasurer or manager do it, does not relieve them from 
the charge of doing business. The same is true with regard to this 
inspection work. They might hâve employed Warren themselves to 
do this work, and, if in so employing him they would be engaged in 
doing business, they certainly would be if they employed a company 
to do it. In fact, in the case of McCoach v. Minehill & Schuylki'll 
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Haven R. R. Co., which was decided on April 7, 1913, by the United 
States Suprême Court, the court said : 

"From the facts as stated above it is entirely clear that the Minehill Com- 
pany was not, durlng the years of 1909 and 1910, engaged at ail In the busi- 
ness of maintaining or operating a railroad, whlch was the prime object of 
Its incorpbration. This business, by the lease of 1896, it had turned over to 
the Eeading Company. If that lease had been made without authorization 
of law, it may be that for some purposes, and possibly for the présent pur- 
pose, the lessee might be deemed in law the agent of the lessor, or at least 
the lessor held estopped to deny such agency." 

[3] I do not niyself think that the amendment of the articles of in- 
corporation makes any différence, so far as this case is concerned. 
The original articles authorized the company to engage in the business 
of buying and selling real estate. The amended article provides as 
f ollows : 

"The gênerai purpose of the corporation Is to unité in one ownership the 
undivided fraetional interests of its various stockholders in lands, tenements, 
and hereditaments, and to own such property, and, for the convenience of its 
stockholders, to receive and distribute among them the proceeds of any dis- 
position of such property at such times, in such amounts, and in such manner 
as the board of directors may détermine." 

It is true that the amendment specifically mentions only receipts of 
the proceeds, but it authorizes the corporation to own property. The 
power to sell the property so that the proceeds can be received is 
necessarily implied by the article itself. The corporation owns the 
property ; if it is to distribute the proceeds of a sale it must itself 
make the sale, for no one else can do it. This is the theory upon which 
the corporations bave proceeded. Since the amendment the directors 
bave taken care of the property, bave sold some of it, and bave donc 
this in strict conformity with the amended article. But this question, 
I think, bas been decided by the case of Mitchell v. Clark Iron Com- 
pany, 220 U. S. 108, 31 Sup. Ct. 343, 55 L. Ed. 389. The bill alleged 
in that case in effect that the défendant iron company was the owner 
of the land described in the bill ; that prior to the passage of the act 
in question it had leased the land; that it had done no business ex- 
cept to watch over and care for said lands and receive rents and roy- 
alties therefrom and distribute the same among the stockholders and 
such business as was necessary to défend the title. That was the al- 
légation upon which the case was decided. The évidence in this case 
does not show it in any more favorable light for the plaintiffs. Upon 
that allégation the Suprême Court decided that the company was doing 
business within the terms of the act. I must therefore décide that 
thèse companies were so doing business. 

Reported with the case of Flint v. Stone Tracy Company is the case 
of the Fifty Associates. On page 170 of 220 U. S., on page 357 of 
31 Sup. Ct. (55 L. Ed. 389, Ann. Cas. 1912B, 1312), is said: 

They "are operating under a charter to own real estate with power to 
build, improve, alter, pull down, and rebuild, and to manage, exchange, and 
dispose of the same." 

That company was held to be doing business or engaged in business 
within the purpose of the act. 
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I have already referred to the case of McCoach v. Minehill Rail- 
road Company and the case of United States v. Nipissing Mines Com- 
pany. As I have said before, I think that they are not controlling 
authorities in this case, and I have corne to the conclusion that thèse 
companies were, during- ail the times named, engaged in business so 
as to bring them within the opération of the act, and that it Was their 
duty to make returns. 

[4] But the next question, and to my mind the important question, 
is whether or not the sums of money which were received by the com- 
panies during thèse years as royalties and on the sales of lots were 
gross income within the meaning of the act. It appears from the 
évidence that the collecter treated the gross receipts of the companies 
as "gross income." The question of what income was, or what dé- 
préciation was, was not raised in the case of Mitchell v. Clark Iron 
Company, and it was not raised in any of the cases decided at the 
time the case of Flint v. Stone Tracy Company was decided. The 
only question there, as I understand it, was whether the companies: 
were bound to make returns. The word "dépréciation" and what it 
means in this act are to my mind not vitally important hère. I do not 
base my décision upon the meaning of that word, nor upon its use m 
the act, but rather upon the meaning which should be given to the 
words "gross income." Those are the words used in the act, together 
with the words "net income" and "earnines." The words "gross re- 
ceipts" were not used in this act as they were in the case of the Spreck- 
les Sugar Refining Co. v. McClain, 192 U. S. 397, 24 Sup. Ct. 376, 
48 L. Ed. 496, nor are the words used hère "deposits," as v^as the 
word used in Society for Savings v. Coite, 6 Wall. 594, 18 L. Ed. 897. 
What was intended by the use of the words "gross income"? What 
does the word "income" mean? In ordinary speech people recognize 
a différence between capital and income. I believe that the ordinary 
meaning attached to income, when it is not derived from personal ex- 
ertion, is that it is something produced by capital without impairing 
that capital, and vi'hich leaves the property intact, and that nothing. 
can be called income, for the purpose of this act, which takes away 
from the property itself. If it does, then it ceases to be income and 
amounts to a sale of capital assets. This définition of the word "in- 
come" I think is deducible from what was said in Flint v. Stone 
Tracv Company, although it is not so distinctly stated. On page 146 
of 220 U. S., on page 347 of 31 Sup. Ct. (55 h. Ed. 389, Ann. Cas. 
1912B, 1312), the court said: 

"The income is not limited to such as is received from property used in the- 
business strietly spealdng." 

That necessarily means that the property itself remains in the busi- 
ness and continues to be used in the business, and that income was 
something that was derived from the use of it, leaving the property 
intact. On page 165 of 220 U. S., on page 354 of 31 Sup. Ct. (55 
L. Ed. 389, Ann. Cas. 1912B, 1312), the court said: 

"It is no ob.jectlon that the measure of taxation is found in the inoome 
produced in part from property wliich of itself cousidered is nontaxable." 
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It is important to notice that in that connection tlie court was speak- 
îng of government bonds which are not taxable. Income derived f rom 
government bonds is money derived from them without impairing the 
capital which produced it. 

It follows necessarily from the views which I hâve expressed that 
the words "gross income" do not mean "gross receipts." It is appar- 
ent to me that gross income cannot mean gross receipts. Take, for 
example, the case of a mercantile corporation. It bas property at the 
beginning of the year worth $100,000. During the year it sells at 
retail $10,000 of that property at what it cost. Then in the last month 
of the year, in December, it sells the entire property which it bas left 
for $90,000, so that its gross receipts for the year are $100,000. It 
cannot be possible that such a corporation is bound to pay this tax 
on $100,000. Having sold $10,000 at no profit, it ought not to be sub- 
ject to any taxation on that. As to the $90,000, that is money derived 
from a sale of capital assets. It is simply a change in the form of 
the capital; the merchandise has become money. If that $90,000 
is taxable under this act, it can only be on the theory that Congress 
intended to put a tax upon the transfer of property. I do not doubt 
the power of Congress to do that ; but, when the court decided in the 
Flint Case that this was a tax upon the privilège of doing business in a 
corporate capacity, it expressly decided that it was not a tax upon the 
transfer of property. I will refer again to the illustration which I 
hâve given. I will modify it by assuming that the corporation sold the 
$9O,O0O in question for $80,000 ; that is, that the merchandise cost it 
$90,000 and it sold it for $80,000. That $80,000 must figure in its 
gross receipts for that year. But it lost $10,000 during the year in- 
stead of making $90,000. It is perfectly apparent from the language 
of the act that it was never the intention of Congress to impose a tax 
upon a corporation that was not making money ; it was never its in- 
tention to tax a losing business. 

Corning to the régulations made by the Commissioner of Internai 
Revenue, it will be noticed that the words "gross receipts" are no- 
where used in the act or in the régulations. On the contrary, the 
foUowing statement is found in article 2, § 5 : 

"It will be noted from thèse définitions that gross Income is practically the 
same as gross profits." 

An examination of the rules given for the détermination of the gross 
income of différent kinds of corporations shows that it was never in 
the mind of the Commissioner to make the gross receipts the founda- 
tion for a détermination of the gross income. In the same article 2, 
§ 5, there is found the following : 

"Sale of capital assets. In ascertaining income derived from the sale Of 
capital assets, if the assets were acquired subséquent to January 1, 1909, the 
différence between the selling priée and the buying priée shall constitute an 
item of gross income to be added to or subtracted from gross income accord- 
ing to whether the selling priée was greater or less than tlie buying price. 
If the capital assets were acquired prior to January 1, 1909, the auiouut of 
incrément or dépréciation represeuting the différence between the selling and 
buying priée is to be adjusted so as to falrly détermine the proportion uf the 
loss or gain arising subséquent to January 1, 1909, and which proportion shall 
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be deducted from or added to the gross income for tbe year in whicb tlie 
sale was uiade." 

This indicates that it is not money derived from capital that is to 
be taxed but only that part of it which can be in some manner de- 
termined to be profits. 

That this ore in place is capital and is part of the real estate I 
think admits of no question. It is just as much a part of the real 
estate as trees standing on the land. Let us suppose that John S. 
Pillsbury & Co., when it ovvned this land with the timber still stand- 
ing thereon, was a corporation ; that in 1908 it sold the timber with 
the privilège of removing it within ten years ; and that in 1909, 1910, 
and 1911 the purchaser eut the timber and during thèse years paid 
the purchase price of it. Could it be said that the purchase price so 
received was income within the meaning of this act? I do not think 
that it could. It was not income; it was the property itself ; and, as 
I said before, the trees standing on the land are no more a part of the 
realty than is the ore under the surface of the land. They are both 
capital, and money derived from a sale thereof cannot be considered 
income, whether it be money received from the ore or money received 
from the timber. 

There are two cases, and only two, to which my attention has been 
called that hâve passed upon this question ; one is United States v. 
Nipissing Mines Co. (D. C.) 202 Fed. 803, vi'here the conclusion was 
reached that money thus received was not income ; and the other is 
Stratton's Independence v. Howbert, 207 Fed. 4i9, decided in the 
District Court of Colorado. Of the cases cited in the opinion only 
two had to do with questions of taxation. 

In King v. Attwood, 6 Barn. & Cres. 277, Attwood, as the owner 
of a coal mine, was assessed on a rate for the relief of the poor. But 
the act there construed (43 Eliz. c. 2) specifically made owners of 
coal mines ratable. The same is true of Coltness Iron Company v. 
Black, 6 Law Rep. Appeal Cases, 315. Moreover, in that case it was 
said: 

"The Intention of the act, It is abundantly clear, was in Schednle A to tax 
'property.' If a man had bought an estate, the tax was intended to be paid 
by him on the annual value of that estate, without référence to where he got 
it, or how lie got it, or bow jnuch lie paid for it. So if a man built a house 
or bought a bouse, he was intended to pay tax on the annual value of the 
house, no matter what it cost. Nor does anytbing turn upon the fact that the 
estate is a permanent and undecaying species of property while the house is 
a species of property of a less durable kind ; lie was intended to pay the tax 
upon it as long as it lasted. What, then, is the case of a mine? In the 
Schedule A, which is the schedule applicable to 'property,' a 'mine' is in ex- 
press terms included as a species of 'property' and is made the subject of a 
tax." 

I attach no importance to the fact that the company used the word 
"dividends" in making this distribution. If the money was not gross 
income, the fact that when they distributed it they called it dividends 
could not in any sensé change the law as to what the real character 
of the money was. Nor do I attach any importance to the fact that 
upon the b(?oks the companies carried no "dépréciation" account. 
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[5] I come now to the décision of the Commissioner wliich has 
been read by the District Attorney as a part of his argument. It 
seems to be based upon the theory that, when the Sargent Company, 
for example, was organized in 1906, it bought the property for $108,- 
000 ; that it was then worth much more than that sum ; that this ex- 
cess is being received annually by way of royalties ; and that the por- 
tions received in 1909, 1910, and 1911 must be considered as profits 
and therefore income to be taxed. The Commissioner seems to hâve 
made an attempt to apply to the case that part of the régulations 
heretofore quoted under the heading "Sale of Capital Assets." This 
property was ail acquired prior to January 1, 1909. In applying the 
rule, it is necessary for him to détermine the proportion of the gain 
which arose subséquent to that date. There is no évidence to show 
what the value of this property was at any time before the incorpora- 
tion or at any time since. Yet it clearly appears that there has been 
no gain at ail, so far as thèse plaintiffs are concerned, since 1909. 
AU of the leases were made prior to that date for terms of 50 years 
or more. The value of the property to the plaintiffs was then fixed, 
and it could not be changed to their advantage during the terms of 
the -leases. In other words, the property was worth no more to them 
in 1909, 1910, and 1911 than it was in 1906, 1907, and 1908. The 
régulation relating to income from sale of capital assets is therefore 
by its express terms inapplicable to this case. 

But the assumption that there was any profit even in 1906 is en- 
tirely unwarranted. The only basis for that assumption is the fact 
that the Sargent Company was organized with a capital stock of 
$108,000, which it issued for the land conveyed to it, and that the 
land is now worth much more than that amount. It will be noticed 
that the amount of the capital stock was fixed at $108,000, because 
the smallest interest which any owner of the property had was ^/los 
part of the whole. It is perfectly apparent from the évidence that 
8108,000 was selected as the value of the capital without any référ- 
ence whatever to the value of the property. The value of the proper- 
ty was not then considered, and it is apparent that it could not bave 
been, because at that time ail the leases had been made, and it was 
then known that the value of the property was largely in excess of 
$108,000. It is évident that taking $108,000 as the capital stock 
was a mère nominal capitalization, without any référence to value. 
It cornes very near, in substance, as I thought when I heard the évi- 
dence, to a corporation with shares without par value, such as are 
allowed now by the laws of New York, as I understand. Take the 
illustration which I gave when Mr. Houpt was presenting his side 
of the case, a Bridge Company capitalized for $10,000, when the 
property itself cost a million dollars. Manifestly it would be most 
unjust to say, for the purpose of taxing the company under the act, 
that it had made the différence between $10,000 and the cost of the 
bridge simply because it had selected $10,000 as the amount of its 
capital stock. That sum was selected for its own convenience, with- 
out any référence whatever to the value of the property. If the 
Sargent Company had selected $108,000,000 as the amount of its 
207 F.— 28 
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capital stock instead of $108,000, would thèse receipts be taxable un- 
der this act ? Evidently not, according to the theory of the Commis- 
sioner. 

This case is to be decided upon what the actual facts are and not 
upon what they appear to be. The actual facts are that nobody has 
made a dollar ont of thèse properties by thèse incorporations. The 
évidence shows that the same persons own the stock now who owned 
the property before the corporations were organized. The mère 
change of form of ownership from that of thèse indiyiduals to that 
of a corporation owned by the same individuals cannot produce such 
large profits as are claimed hère. 

The only conclusion that I can corne to on this branch of the case 
is that this money was never received as gross income and cannot be 
in any sensé called income; that it was never taxable; and that the 
tax on it was wrongfully collected. I assume that there is no ques- 
tion about the amount, so that judgments can be rendered for the 
amounts claimed in the complaints. I do not propose to make spé- 
cial findings of fact. I shall make a gênerai finding in each one of 
the cases for the plaintiff and will order judgment for the amount 
claimed. I think, Mr. Houpt, that you should make some requests 
for déclarations of law. 

Mr. Houpt : I would rather except to the ruling of the court hold- 
ing that the receipt of royalties, as shown in this case, does not con- 
stitute gross income. 

The Court; Note an exception. 



UNITED STATES v. SOUTHERN WHOLESALE GEOCERS' ASS'N et al. 

(District Court, N. D. Alabama, S. D. August 4, 1913.) 

No. 3,861. 

1. Monopolies (§ 24*) — Actions — Decree — Violations. 

Wliere, in a suit against an association of wtiolesale grocers wliose con- 
stitution and by-laws stated its purpose to be tlie promoting of liarniony 
between tlie niembers of tlie association aud tlie manufacturers of food 
products, to the end that the wholesale grocers niight be recognized as 
tlie economical channel of distribution of the products of the manu- 
facturers, to restrain alleged violations of the Anti-Trust Act (Act July 
2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1001, p. 3200]), the decree, 
after eujolning certain acts, expressly provided that the associatioil, Its 
offlcers and members, were not restralned from nialntaluing the organiza- 
tlou for social or other purposes than those thereln prohibited, the mère 
maintenance of the association subséquent to the decree under the same 
constitution and by-laws was not a violation of the decree, since It would 
be presumed that the court familiarlzed itself with the fundamental na- 
ture of the association as set out In its constitution and by-laws, and lu 
vlew of this presumption the decree was Inteuded to mean that the court 
found no illegality in the framework of the association's organization but 
only in certain of its activltles, which were expressly enjoined. 

[Ed. Note.^For other cases, see Monopolies, Cent. Dig. § 17; Dec. 
Dig- § 24.*] 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Monopolies (§ 24*) — Actions — Decree — Violations. 

A decree enjoinlng an association of wholesale grocers from publish- 
Ing any book, pamphlet, or list containing only the names of wholesale 
grocers who had announced thelr intention or agreed, directly or Indl- 
rectly, expressly or Impliedly, to work In harmony with the association 
was vlolated by the Issuance of llsts, the names In whlch were purposely 
coufined to those, whether members or nonmembers or those otherwlse 
not in sympathy with Ita purposes, who worked In harmony with the as- 
sociation in effectlng Its purpose of conflnlng the sales of manufacturera 
to those who were exclusive wholesalers, and the addition or omission 
of names with Intent to évade the decree did not change the situation. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17; Dec. Dig. 
§ 24.*] 

Monopolies (§ 17*) — Combinations Peohibited — Discriminations in Sale 

OF GOODS. 

A contract between many engaged in the same business to refrain from 
selllng to an indivldual or class would be an illégal restraint of trade 
under the Sherman Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 
209 [U. S. Comp. St. 1901, p. 3200]), prohibiting contracts, conspiracles, 
or combinations In restraint of trade, unenforceable at law and subject- 
ing the participants to a crlmlnal prosecutlon, whether the contract were 
express or Implled or consisted of a mère combination or conspiracy to 
accompllsh that end or wlthout any definite form of agreement. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13 ; Dec. Dig. 
§ 17.*] 

, Monopolies (§ 24*) — Actions — Decree — Violations. 

Where the decree in a suit agalnst an association of wholesale grocers 
to enjoln certain alleged violations of the anti-trust law, after enjoin- 
lng certain acts, speclflcally provlded that the association, its offlcers aud 
members, were not resti-alned from maintainlng the organization for so- 
cial or other purposes than those therein prohibited, the exaction of a 
promise from prospective members not to sell direct to consumers while 
they remained members of the association, wlthout requlring any oath 
to thls effect or Imposing any forfeit, fine, or penalty except Inellgiblllty 
to continued menibership, was not a violation of the decree, slnce, the 
membership being llmlted to exclusive wholesalers, the purpose of thl» 
promise was merely to convince the association that there was a rea- 
sonable expectation on the part of the appllcant that he would remain 
ellglble long enough to justlfy his admission to membership. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17; Dec. Dig. 
§ 24.*] 

. Monopolies (§ 24*) — Actions — Decree — Violations. 

In a suit agalnst an association of wholesale grocers to enjoin alleged 
violations of the Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209 
[U. S. Comp. St. 1901, p. 3200]), the decree enjolned the association, its 
directors, otticers, etc., from doing any act to hlnder or prevent, by intimi- 
dation or coerciou, any person, firm, or corporation from selllng any 
commodlty to any other person at any priée agreed upon. The associa- 
tion had previously issued llsts of exclusive wholesale grocers, called the 
"Green Book," as a means of conipelllng manufacturers to confine thelr 
sales to those whose names appeared on the list. Subséquent to the de- 
cree there was no express répudiation of the former policy of coerclon, 
and the association continued to send its llsts to manufacturers and on 
request to furnlsh manufacturers Information as to the standing of ap- 
plicants for the privilège of buying direct from manufacturers. Held, 
that thèse acts coustituted a violation of the decree, slnce, considered in 
connection with the former policy of coerclon, they coustituted a deliber- 
ate utilizatlon by the association of the Influence over the manufacturers 
whlch its previous policy had galned for It, especially where subséquent 
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to the decree it mailed to manufacturers a cireular stating that It would 
continue to Issue the "Green Book," and that noue of its methods, rules 
of iiractlce, or activitles would he affected by the decree, difficulty con- 
tluued to attend the direct buying from certain manufacturers supplled 
wlth lists unless the buyer's name appeared on the lists, and a gênerai 
impression provailed that listing was essential to direct buying privilèges. 
[Kd. Xote. — For other cases, see Monopolles, Cent. Dig. § 17; Dec. Dig. 
§ 24.*] 

6. Monopolies (S 12*) — Combinations — Statutoey Provisions. 

An association of Wholesale grocers, by addressing legltimate argument 
to. manufacturers to procure the abandonment by manufacturers of a 
certain pollcv and the continuance of anotlier policv. did not violate the 
Sherman Anti-Trust Act (Act ,Iuly 2, 1890, c. 047, 26 Stat. 209 [U. S. 
Comp. St. 1901, p. 3200J), prohiblting coutracts, conspiracies, or eombina- 
tions In restraint of trade, nor a decree enjoining violations of that act, 
but expressly perniitting the association to continue its organization for 
social or otlier purposes than those therein prohibited. 

[Ed. Note.- — For other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. 
§ 12.*] 

7. Monopolies (§ 24*)— Actions — Decbee — Violations. 

Where a director of an association of wholeaale grocers, which, with 
its directors, olflcers, etc., had been enjolned from preventing manufac- 
turers, by coercion or intimidation, from selllng direct to ret.ailers, niade 
use of the as;iociation's name and liis position in it as a director to pre- 
vent such direct sales by a manufacturer, the fact that as a director he 
had no authority to take such action, wliile it niight exonerate the as- 
sociation, did not bave that eiïect as to the director. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17; Dec. Dig. 
§ 24.*] 

.8. Injunotion (§ 225*) — Deckee — Viol.^tions. 

Violations of an injunctlon decree were not excusable because those 
viola ting it did not intend to violate it or were ignorant of the meaning 
of its terms. 

[Ed. Note.— For other cases, see Injunctlon, Cent. Dig. §§ 474-477, 480- 
483; Dec. Dig. § 225.*] 

9. Contempt (§ 9*) — Ob.'=;teuction of Administration op Justice. 

L'nder Rev. St. § 725 (U. S. Comp. St. 1901, p. 583), authorizing United 
States courts to punish conteinpts of their authority, but providing that 
such power shall not be construed to extend to cases except the niis- 
beliavior of any person in their présence or so near thereto as to obstruct 
the administration of justice, the writing of letters by a party enjoined 
from dolng certain aets, criticising the governnient and the litigation in- 
stituted by it, resulting in the injunctlon, but not directly calculated to 
incite disobedience to the injunctlon decree, was not a contempt. 

[Ed. Xote. — For other cases, see Contempt, Cent. Dig. §§ 15-18 ; Dec. 
Dig. § 9.*] 

Prosecution for criminal contempt against the Southern Wliolesale 
Grocers' Association and others. The défendant named and three 
other défendants found guilty, and ah other défendants discharged. 

O. D. Street, U. S. Atty., of Birmingham, Ala. 
Luke E. Wright and Caruthers Ewing, both of Memphis, Tenn., 
and Percy, Benners & Burr, of Birmingham, Ala., for défendants. 

GRUBB, District Judge. This is a proceeding against the def ena - 
■ants for a criminal contempt, alleged to hâve been committed by them 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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through the violation of a final decree of this court entered in a cause 
on the equity side of its docket, in which the United States was plain- 
tiff and the association and its officers and some of its menibers were 
défendants. The purpose of the bill in the equity cause was to re- 
strain the défendants from the commission of certain acts alleged to 
be violations of the act of Congress of July 2, 1890, commonly known 
as the Sherman Anti-Trust L,a\v, and to hâve the association declared 
to be an illégal conspiracy in restraint of trade and dissolved for that 
reason. After the cause was at issue and some of the proof taken, the 
United States, through the Department of Justice, and the défendants 
came to an agreement with relation to its subject-matter, which was 
consummated by the entry in the cause of a final decree by the Cir- 
cuit Court, with consent of the parties. The decree was entered of 
record October 17, 1911, and a copy of it is appended to this opinion. 
The decree did not dissolve the association, and it, in fact, continued 
its organization and at least some of its previous activities thereafter 
and up to the time the présent proceedings were instituted against it 
43y the United States in February, 1913. 

The amended spécifications of the acts on which the United States 
relied to show a violation of the decree are 51 in number. It is not 
necessary to consider them seriatim. They may ail be classified into 
five distinct kinds and so treated. They relate : (I) To the mainte- 
nance of the organization after the date of the decree for the pur- 
poses and objects set out in its constitution and by-laws; (II) to the 
issuance of lists of wholesale grocers, issued after the decree, alleged 
to hâve been of the description enjoined thereby; (III) to alleged acts 
of the association in exacting promises from prospective members not 
to sell direct to consumers; (IV) to alleged undue persuasion or co- 
ercion exercised by the association, its officers and members, upon 
manufacturers to prevent their selling their products direct to the re- 
tailer or for the accomplishment of other objects and purposes; and 
(V) to acts of the association through its président or other officers 
and members alleged to hâve been obstructive of justice, in that their 
effect was to disparage the decree and induce disobedience thereto. 
The United States introduced évidence in support of each of thèse five 
classes of acts. It was not seriously controverted that they happened, 
if at ail, in connection with Interstate commerce, so as to confer ju- 
risdiction on the court. 

The issue was not so much whether the spécifie acts complained of 
by the United States were in fact donc as it was whether the doing of 
them, under the circumstances, constituted violations of the decree of 
the court, and it is to this aspect of the case that this opinion will be 
addressed. The United States disclaims any purpose of asking pun- 
ishment for any act not a violation of the act of July 2, 1890, though 
it might be held to be a violation of the terms of the decree. It rested 
its case entirely upon the first section of the act of July 2, 1890, which 
prohibits contracts, conspiracies, or combinations in restraint of Inter- 
state trade. 

[1] I. The United States contends that an association having the 
declared purposes of the défendant association constitutes by its very 
existence a conspiracy in restraint of Interstate trade and commerce, 
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in violation of the Sherman Anti-Trust Act. The decree does not 
enjoin the maintenance of the organization of the association. On the 
contrary, it contains the express récital : 

"The said association and its offlcers and members are not reetralned from 
maintalning said organization for social or other purposes than those liereiu 
proliibited." 

In order to constitute an act or omission a contempt, the United 
States is, in view of its concession, required to establish, with the de- 
gree of certainty required in criminal cases: (1) That the act or omis- 
sion is a restraint of interstate trade under the Sherman Law, and (2) 
that it is prohibited by the terms of the decree. No reciprocal con- 
cession was made by the défendants, having the efïect of relieving the 
plaintiff from establishing the second proposition. 

The contention of the government is that, while the decree permits 
the continued maintenance of the association's organization as a légal 
entity, it does not legalize its existence for the purposes and objects set 
out in its constitution and by-laws. The gênerai ténor of the alleçed , 
objectionable purposes there set forth was the promoting of harmony 
between the members of the association, who were exclusive whole- 
sale grocers doing business in 14 southern states, and the manufactur- 
ers of food products, to the end that the wholesale grocers might be 
recognized as the economical channel of distribution of the products 
of the manufacturers. 

It is not necessary to détermine whether an association with such a 
declared object would constitute an illégal restraint of trade, without 
référence to the character of the activities employed by it to accomplish 
such purposes, and therefore a violation of the csnerman Law, unless 
it is to be held also to constitute a violation of the terms of the decree 
in this cause, since both must concur to resuit in a conviction in this 
proceeding. It seems tome that the Circuit Court will be presumed 
to hâve familiarized itself with the fundamental nature of the associa- 
tion, as set out in its constitution and by-laws, before the decree rec- 
ognizing its legality was entered, at least to the extent that would hâve 
enabled it to pass on the legality of the association, on the face of its 
organic laws. In view of this presumption, the déclaration of the 
decree that the "said association, its officers and members, are not re- 
strained from maintaining said organization" for certain purposes 
seems intended to mean that the court found no illegality in the frame- 
work of its organization, SO' far as appeared from its records, but only 
in certain of its activities, those which were expressly enjoined by the 
decree. "Said organization" referred to in the decree is the organiza- 
tion under the same constitution and by-laws which is now asserted 
to be illégal. Not only is there no expressed injunction in the decree 
against the maintenance of that organization, but an express dis- 
claimer by the court, which prevents any implication of one. Hence 
the continued maintenance of the organization under the same con- 
stitution and by-laws, after the decree, is not a violation of the decree. 

[Z] II. This relates to the issuance of lists of wholesale grocers by 
the association since the date of the decree. The part of the decree 
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covering this phase of the case is contained in its first paragraph and 
is as follows: 

"And they and each of them be and are llkewise enjoined, restrained, and 
proliibited from publishing, causing to be published, and assisting or encour- 
aging the publication, distribution, or circulation of any book, pamijhlet, or 
llst, wherein is contained only the nauies of wholesale grocers, located lu the 
territory enibraced by sald organisation, who bave aunouuced thelr intentiou 
or agreed dlreetly or indlrectly, expressly or impiiedly, to work in harmony 
with the association." 

It was conceded that the association, after the date of the decree, 
issued to manufacturers sonne of its hsts that were in existence at the 
time of the entry of the decree, and also some that were subsequently 
pubhshed by it. The question was whether they were of the kind en- 
joined. 

The association seems to hâve construed the words of the decree, 
"to work in harmony with the association," as being synonymous with 
"members of the association." That this was too narrow a construc- 
tion is obvions. There was évidence pro and con upon the issue as to 
whether the list contained the names of persons or firms out of sym- 
pathy with the declared purposes of the association. It is clear that, 
if its names were purposely confined to those (whether members or 
nonmembers, or those otherwise not in sympathy with its purposes) 
who worked in harmony with the association in eflfecting its purpose 
of confining the sales of manufacturers to those who were exclusive 
wholesalers, then it answered the description of the lists that were 
€njoined by the decree; and the issuance, after the entry of the de- 
cree, of such lists would be a violation of it. Nor would the adding 
to or omission of names from the list, with the intent to évade the de- 
cree, change the situation in this respect. Whether the évidence is 
persuasive beyond reasonable doubt that the lists were of the descrip- 
tion enjoined, so that the issue of them, disconnected from the cir- 
cumstances under which they were issued, constituted of itself a con- 
tempt, need not be determined, in view of the difficulty, if not the 
impossibility, of considering it apart from ail the surrounding circum- 
stances, and in view of the décision reached by the court that their 
issue, considered in connection with the attendant circumstances, con- 
stituted a violation of the decree. 

III. The third class of acts of the association upon which contempt 
is predicated relates to the promise, alleged to hâve been exacted of 
the prospective members of the association by it, as a condition to élec- 
tion and continuance in membership, viz., not to sell direct to con- 
sumers while they remained members of the association. 

[3] It may be conceded, as contended by the plaintifï, that a con- 
tract between many engaged in the same business to refrain from sell- 
ing to an individual or a class would be an illégal restraint of trade 
under the Sherman Act, unenforceable at law and subjecting the par- 
ticipants to a criminal prosecution thereunder. Such a contract might 
be express or implied, or consist of a mère combination or conspiracy 
to accomplish that end. No definite form of agreement is required. 
The question, in this case, is whether such a contract, combination, or 
conspiracy can be deduced from the facts in évidence. 
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[4] The membership of the association was by its constitution 
(which met the approval of the Circuit Court) limited to exclusive 
Wholesale grocers. To admit one to membership, it was first essential 
to détermine his qualifications. It was therefore necessary for the 
association to ascertain, concerning each applicant for membership, 
whether he was, at the time he sought membership, an exclusive whole- 
saler. It would othervvise hâve been impossible to maintain an asso- 
ciation composed only of the wholesale grocers, and the decree recog- 
nizes the propriety of an organization with such a membership. It 
would be equally impossible to maintain a like organization if mem- 
bers, after admission, were free to engage in retail business and still 
remain members. It was therefore proper for the association to purge 
itself of retailers and semijobbers. A means of doing this was to in- 
vestigate the business of members and drop those who might bave 
lapsed into retailers. It would be futile to admit one to membership. 
unless his expectation when admitted was to remain an exclusive 
vvholesaler for a reasonable length of time, since otherwise he would 
cease to be eligible to continued membership as soon as he reverted to 
the retail business. There could be no impropriety, for the purpose 
of determining présent and future eligibility, to ask and receive as- 
surances f rom the applicant that he expected to engage, while a mem- 
ber, in the exclusive wholesale business. There was no other feasible 
way of determining eligibility to membership in the association. No 
oath to refrain from selling direct to consumers was administered to 
the applicant, and no forfeit, fine, or penalty imposed in case the prom- 
ise was broken by him. No sanction accompanied the applicant's as- 
surance or promise, and the only liability that followed a lapse on the 
part of the new member was ineligibility to continued membership. 
If an association exclusively of wholesale grocers was to exist, it was 
necessary that ineligibility be visited upon any member who ceased to 
be a wholesale grocer. This was as true in the absence of a promise 
or assurance as if one had existed. The purpose of the assurance was 
merely to convince the association that there was a reasonable expec- 
tation on the part of the applicant to remain eligible long enough to 
justify admission to membership. His right to sell to consumers was 
not taken away or impaired for any definite time or at ail. He had 
the option, without restriction. He could not sell direct to consumers 
and remain a wholesaler. He must either give up the one or the other. 
This, however, was not by virtue of his promise or assurance but 
only because the two things were incompatible with each other, as 
much so as are black and white. 

[5] IV. The fourth class relates to alleged coercion of manufactur- 
ers exercised by the association to compel them to confine their sales 
to exclusive wholesalers. There is little évidence in the record of 
newly occurring acts of coercion of this kind, on the part of the as- 
sociation or its executive ofhcers, after the date of the decree. The 
président is shown by the correspondence to hâve repeatedly disclaim- 
ed any efïort on the part of the association to interfère with the policy 
of manufacturers in regard to distribution of their products. The 
disclaimers probably lose some of their force because of their itéra- 
tion in stereotyped form. It is clear, however, that the record would 
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not sustain a conviction upon thèse spécifications, if tlie association 
had liad no previous history of coercion. Tlie only instances of at- 
tempts even to influence nianufacttirers since tlie date of tlie decree, 
appearing in the record, relate to the matters of abolishing the prac- 
tice of giving "free deals" and retaining the practice of guaranteeing 
manufacturers' products in the hands of wholesalers against déclines 
in priées. Other than thèse, which are discussed hereafter, the trans- 
actions between the association and the manufacturers were confined 
to the furnishing of information to manufacturers by the association 
on request as to the standing of applicants for the privilège of direct 
buying from the factory and the sending of the lists of the associa- 
tion to manufacturers. If thèse acts are to be construed merely as 
ofïers of assistance to the manufacturers in carrying out a policy of 
their own voluntary adoption, sympathized with but in no way induced 
by the association, they would probably not constitute violations of 
the decree. If there had been no previous history of such coercion 
connected with the distribution of the lists and the answering of the 
inquiries by the association, no other construction would be demand- 
ed. It is conceded that at one time the association did issue the lists, 
then designated "Green Book," as a means of compelling the manu- 
facturers to confine their sales to those whose names appeared on the 
list; and there is shown no express répudiation of the former policy 
of coercion, aided by such means, before the date of the decree. The 
former history of coercion cannot be ignored in interpreting the 
meaning of the continued distribution of the lists and furnishing in- 
formation to manufacturers, which occurred after the decree. The 
association itself is charged with knowledge of ail it had done in this 
respect, and it is difïicult to conceive that its présent executive offi- 
cers had no actual knowledge of the previous coercion of manufac- 
turers by the association through thèse means. The litigation in 
which the association had been involved, arising out of such acts of 
coercion, necessarily apprised them of it. Construing the acts of the 
association in issuing the lists after the date of the decree, in the light 
of the admittedly improper use to which the "Green Book," their 
predecessor, had been put before the decree, and without any ex- 
press répudiation of such misuse by the association or its executive 
ofificers at any time, the inference seems a natural one that the asso- 
ciation continued the issue of the lists and the furnishing of informa- 
tion in answer to inquiries with knowledge that they would hâve a 
like effect upon the manufacturers, who thereafter received them, as 
they had had before the decree. The issue of the lists and the re- 
sponses to inquiries with this effect constituted a violation of the act 
of July 2, 1890 (Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 
L. Ed. 488, 13 Ann. Cas. 815) and of the final decree in the equity 
cause, which expressly enjoined attempts to coerce a manufacturer 
to refrain from selling retailers or whomsoever he pleased. 

Thèse acts hâve an added significance to that of merely assisting a 
manufacturer in carrying out a policy of his own voluntary adoption 
and maintenance and partake of the coercion which had concededly 
accompanied similar acts of the association before the date of the de- 
cree. They constituted a deliberate utilization by the association. 
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after the decree, of the influence over the manufacturers which the 
previous policy of coercion had gained for it, before and up to the 
time of the decree. It is not necessary, however, to décide vvhether 
such acts, in the absence of any misleading statements as to the ef- 
fect of the decree, would constitute violations of its terms. There 
vvere such misleading statements made to the manufacturers. The 
association, on October 31, 1911, through its président, addressed to 
ail manufacturers on its mailing list a circular, which purported to 
be a response to inquiries from certain manufacturers as to whether 
the association would continue to issue the "Green Book" after the 
decree, and which stated that it would continue to do so, and that 
none of the methods, rules of practice, or activities of the association 
would be affected by the decree. In the light of the previous history 
of coercion, attending the distribution of the "Green Book," this 
could only hâve mcant that the manufacturer who sold to unlisted 
persons would still incur the displeasure of the association. A previ- 
ous circular addressed to members, but also sent to manufacturers, 
cannot be said to hâve corrected the impression received from the 
circular of October 31, 1911. It was not addressed to manufacturers; 
it was not the last word of the association but was prior in point of 
time to that of October 31, 1911, and was not calculated by language 
to remove the impression naturally created by the circular of October 
31, 1911, that the lists, which superseded the "Green Book," would 
continue to be issued by the association and with like effect as had 
been the "Green Book." That it was so understood by the manufac- 
turers, members, and those desiring to become members or to be 
listed, so as to be entitled to direct buying privilèges, appears from 
the évidence tending to show that after the decree, as before, though 
probably to a less extent, there was a difficulty attending the direct 
buying from certain manufacturers who were supplied with the lists- 
by the association, unless the name of the buyer appeared upon the 
lists, and a gênerai impression that being listed was essential to di- 
rect buying privilèges. This seems a fair déduction from the évi- 
dence, even after making allowance for the argument that the manu- 
facturer and his salesmen would naturally be inclined to make the 
association a scapegoat for their own disincHnation to seh the retailer. 
The record also shows that the président of the association acquired 
knowledge that this condition of the trade continued after the date of 
the decree and up to the time of the commencement of this proceed- 
ing. It is true that he consistently stated it was not the function of 
the association to interfère with the manufacturer in his policy of dis- 
tribution, yet it seems clear that thèse results of the issuance of the 
lists became known to him from the correspondence addressed to and 
received by him, and that he took no steps to correct the impression 
that had become so gênerai in the trade. 

For thèse reasons, I think the association and its président violat- 
ed the decree in sending the lists and information to the manufac- 
turers, under thèse conditions, and when chargeable with this knowl- 
edge. The secretary was also technically guilty, but the évidence 
shows his acts were ministerial and that he had no direction of the 
policy of the association. 
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[6] The government also contends that the association, through its 
président, violated the decree in writing to manufacturers with the 
jjurpose, in one instance, to persuade the manufacturer to abandon 
the policy of giving "free deals," and in another to persuade the man- 
ufacturer to continue the policy of guaranteeing the prices of its 
goods, in the hands of the jobber, against decUnes. I do not iînd it 
necessary to détermine the merits of thèse policies or their efifect on 
prices. The letters written the manufacturers by the association seem 
to me to contain only legitimate arguments to support the conten- 
tions of the association. They contain on their face no hint of coer- 
cion or intimidation. It is conceded that in each case they failed to 
persuade the manufacturer to act as the association desired. While 
ît is true that argument, addressed by a combination to an individual, 
should be closely scrutinized, in order to detect any veiled threat 
which may be cloaked under the language of argument, I do not think 
that such an inference can be fairly drawn from the correspondence 
relating to the discussion of the pohcies mentioned. Unless, there- 
fore, it be true tliat a combination in the form of an association is 
disabled for that reason from addrcssing fair and legitimate argu- 
ment to unorganized individuals, with the purpose of redressing what 
it considers to be grievances, the decree has not been violated by 
thèse acts. The contention of the plaintiff is that the Sherman Act 
prohibits a combination from addressing even legitimate argument, 
which may aiïect Interstate trade relations, to an individual engaged 
in trade of that character. If the principle is correct, it would work 
the extinction of ail trade organizations except for purely social pur- 
poses. Their only other valuable function is to redress trade griev- 
ances by légal methods. If persuasion by argument, made in good 
faith and without coercion, express or implied, is not open to them 
for that purpose, their usefulness is at an end. It will not be denied 
that there are real advantages to be derived from a proper kind of 
co-operation, not obtainable by a single individual, unaided. It would 
be an unfortunate construction of the Sherman Law that would de- 
prive individuals of the benefit and protection to be obtained from 
such co-operation. The decree permits the organization to continue 
to exist for other than social purposes ; indeed, for ail purposes other 
than those expressly enjoined. This impliedly recognizes that it may 
hâve other useful functions which it can legally perform. No author- 
ity has been cited that goes to the extent contended for by the gov- 
ernment, and I am not prepared to create one. 

[7, 8] There are two of the many défendants, outside of the as- 
sociation and its président, against whom the évidence of coercion is 
convincing. Thèse are the défendants H. Lacy Hunt and L,. A. 
Melchers. In each case the défendant attemptecl to prevent a man- 
ufacturer from selling a retailer direct, by a covert threat of the with- 
drawal of patronage of the writer and the other jobbers of the local- 
ity. In the case of Mr. Melchers there is a fair inference from his 
previous activities in connection with the association, from his fur- 
nishing to the manufacturer concerned the list of the association, as 
his guide in making sales, and from his mention of the local jobbers., 
that he vvas using the influence of the association to accomplish his 



444 207 FEDERAL EBrOKTEB 

purpose. In tlie case of Mr. Hunt the use of the association's name 
and his position in it as a director, to fortify his influence as an in- 
dividual, is express and unmistakable. He excuses his act by want 
of authority as a director to do wliat lie stated in his letter to the 
manufacturer he woukl do. While this mig'ht exoncrate the associ- 
ation, it cannot hâve that effect as to Mr. Hunt. Ile was a member, 
but not a director, when the decree was entered and testifîes that he 
never saw or read it. The évidence of the government tends to 
show that copies of the decree were sent by registered mail to ail 
members of the association. The défendant Hunt had knowledge of 
the fact that the association had been enjoined. Eefore attempting- or 
assuming to act in his capacity as a director, as he did do, it was his 
duty to inform himself of the efifect of the injunction, and, failing to 
do so, he acted at his péril. Both défendants testify that they had no 
intention of violating the decree in doing what they did. The decree 
would be valueless, if those bound by it, and who violate its ternis, 
are permitted to purge themselves by denying the intention to do so 
or by pleading ignorance of the meaning of its ternis. 

[9] V. The last class of acts relied upon by the government as 
constituting contempt are based upon the idea that the association 
and certain of its officers and members are guilty of contempt under 
section 725, United States Revised Statutes (U. S. Comp. St. 1901, p. 
.S83) in that they obstructed the administration of justice by writing 
disparagingly of the litigation and of the effect of the decree to those, 
whose duty it was to obey it, and so encouraged disobedience of it. 
The expressions in the letters, which are relied on by the government 
to sustain thèse spécifications, are largely criticisms of the govern- 
ment and of the litigation instituted by it, but not directly calculated 
to incite disobedience to the decree, which is the only way in which 
this court can consider them. Sonie of the circulars issued by the as- 
sociation, after the entry of the decree, regarding it, had a tendency 
to mislead, but they hâve been given considération, together with the 
circular of October 31, 1911, in connection with the spécifications 
based on coercion of manufacturers. 

My conclusion is that the défendant the Southern Wholesale Gro- 
cers' Association is guilty of contempt in violating the decree of the 
court, and it is adjudged to pay a fine of $2,500 and such part of the 
costs as were incurred because of the issues found against it ; and that 
the défendants J. H. McLaurin, H. Lacy Hunt, and L- A. Melchers 
are guilty of contempt in violating the decree of the court, and each 
is adjudged to pay a fine of $1,000 and such costs as each incurred 
because of the issues found against them, respectiveh^ Ail the other 
défendants are discharged, with their costs. 

Decree ol Injunction. 

"In the Circuit Court of the United States for the Northern District of 

Alabauia. 

"The United States of America, Petitioner, v. The Southern Whalesale Gro- 

eers' Association et al., Défendants. In Equity. Xo. 205. 

"This cause coiuing on to he heard before D. D. Shelby and Don A. Pardee, 

Circuit .Tud.ïes, and TUos. G. Jones, District Judse, come the ITnited States 

of America by Oliver D. Street, United States attorney for the Northern Dis- 
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trict of Alabama, and O. E. Harrison, Spécial Assistant to the Attorney Gen- 
eral, who prosecute in this behalf, and come also the défendants, by thelr so- 
licitors, Luke B. Wright and Caruthers Ewing, and petitioner moves tbe court 
for an injuuction in accordance with the prayer of the bill, and by consent of 
ail parties, in open court, it is adjudged, ordered, and decreed as follows: 

"(1) That the said défendants the Southern Wholesale Grocers' Association, 
and ail the niembers of said association, the Southern Wholesale Grocers' As- 
sociation, a corporation, the McLester-Van Hoose Company, James A. Van 
Hoose, Robert McLester, the Alabama Grocery Company, S. W. Lee, Joseph 
H. McLaurin, L. M. Hooper, F. E. Hashagen, C. W. Bartleson, Kobert Moore, 
Thomas C. Davis, B. B. Earnshaw, C. C. Guest. T. H. Scovell, AV. T. Reeves,. 
R. A. Morrow, J. H. C. Wulburn, J. D. Faucette, W. A. Scott, and James W. 
Lee, and each and ail of them, their dlrectors, offlcers, agents, servants, and 
employés, and ail persons acting under, through, by, or in behalf of them or 
either of them, or claiming so to act, be, and they are hereby, perpetually en- 
joined, restrained, and prohibited froni combining, conspiring, confederatlng, 
or agreeing together or with others expressly or impliedly, directly or indi- 
rectly, to prevent manufacturers or producers engaged in selling or shipping 
commodities among the several states and in the District of Columbia from 
selling such commodities to any person who is not a member of the said the 
Southern AVholesale Grocers' Association, or who is not listed on the so- 
called Green Book, published by said association, Its ofîlcers, and agents, and 
entitled 'Officiai List of Wholesale Grocers in the States of Alabama, Arkan- 
sas. District of Columbia, Florida, Georgia, Indian Territory, Louisiana, 
Maryland, Mississippi, North Carolina, Oklahoma, South Carolina, Tennessee, 
Texas, and Virginia,' or any book, pamphlet, or list of like character ; and 
they and each of them be and are likewise enjoined, restrained, and prohibited 
from publishlng, causlng to be published, aiding, assisting, or encouraging the 
publication, distribution, or circulation of any book, pamphlet, or list wherein 
is contalned only the names of wholesale grocers located In the territory em- 
braced by said organization who bave announced their intention or agreed, 
directly or indlrectly, expressly or impliedly, to work in harmony with said 
association. 

"They are also enjoined, restrained, and prohibited from publishlng or dis- 
tributing, or causing to be published or distributed, or aiding or assisting or 
encouraging in the publication or distribution of any list or lists of manu- 
facturers or producers who hâve, expressly or impliedly, directly or indl- 
rectly, agreed to sell only to members of said association, or to persons, firms, 
or corporations listed in said Green Book, or book, pamphlet, or list of like 
character. 

"(2) That the said défendants and each and ail of them, their dlrectors, offi- 
eers, agents, servants, and employés, and ail persons acting under, through, 
by, or in behalf of them, or either of them, or claiming to so act, be, and 
they are hereby enjoined, restrained, and prohibited from combining, conspir- 
ing, confederatlng, and agreeing together or with others to flx a priée at 
which any commodity shall be sold, or to coerce manufacturers and produc- 
ers engaged in selling and shipping commodities among the several states, and 
in the District of Columbia, to flx a limited selling priée at which such com- 
modities are to be sold, and to liave such price printed on cards and distrib- 
uted ; and they are hereby enjoined, restrained, and prohibited from print- 
ing, causing to be printed, or encouraging or aiding in the printing of such 
cards or their distribution ; and they and each of them are likewise enjoined, 
restrained, and prohibited from conspiring, confederatlng, or agreeing togeth- 
er or with others, expressly or impliedly, directly or indirectly, to prevent 
such manufacturers and producers from selling and shipping commodities to 
any wholesale grocer who does not maintain the price so flxed and listed ; 
and they and each of them are likewise enjoined, restrained, and prohibited 
from demanding and receivlng from any such manufacturer or producer any 
rebate, bonus, or émolument of any kind to be paid to any wholesale dealer 
or jobber for and on account of the fact that he has maintained the limited 
selling price, and are likewise enjoined, restrained, and prohibited from pay- 
ing or delivering any such rebate, bonus, or émolument of any kind, directiy 
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or indirectly, to any such wholesale grocer or jobber who bas maintalned such 
limited selJiug price, or denianding or recelving any fine or penalty, directly 
or indirectly, froui any wholesale grocer or jobber engaged in commerce 
among the several states and in the District of Golinnbia for and on account 
of such wholesale grocer or jobber not haviug niaintained said lindted selling 
price. 

"(3) That said défendants and each and ail of theni, their directors, offl- 
cers, agents, servants, and employés, and ail persons acting under, tbrough, 
by, or in behalf of them, or either of them, or clainiiug so to act be and they 
are hereby perpetually enjolned, restrained, and prohiblted from consiiiriug, 
confederating, or agreeing together or with others, expressly or impliedly, di- 
rectly or indirectly, to boycott any manufacturer or producer, wholesaler, or 
jobber engaged in counuerce among the several states and in the District of 
Columbia for and ou accouut of any such manufacturer, producer, whole- 
saler, or jobber having sold or transported in Interstate commerce any com- 
uiodity to any person, flrm, or corporation who is not a member of said asso- 
ciation or who does not maintain the said limited selling price or who is not 
listed In the said Green Book or book, pamphlet, or list of like character, and 
also from combiuing, conspiring, confederating, and agreeing together, or with 
others, expressly or impliedly, directly or Indirectly to prevent any person, 
flrm, or corporation who refuses to join said association or who refuses to 
maintain said limited selling price or who sells commodities direct to the con- 
sumer from purchasing such commodities from manufacturers, Jobbers, pro- 
ducers, or wholesalers engaged in commerce among the several states and in 
the District of Columbia, and also from conspiring, confederating, and agree- 
ing together or with others, expressly or impliedly, directly or indirectly, to 
Increase jobbers' profits by increasing priées at which wholesalers and job- 
bers shall sell any commodity in Interstate commerce. 

"(4) ïhat said défendants and each and ail of them, their directors, oflicers, 
agents, servants, and employés, and ail persons acting under, through, by, or 
In behalf of them or either of them or clalming so to act be and they are 
hereby perpetually enjoined, restrained, and prohlbited from conspiring or 
agreeing together or with others, expressly or impliedly, to do or to refrain 
from doing anything, the purpose or efïect of which is to fix or maintain the 
price at which any counuodity employed or intended to be employed in com- 
merce among the several states and in the District of Columbia shall or 
should be sold by any manufacturer, jobber, wholesaler, or retailer, or the 
purpose or effect of which is to liinder or prevent, by intimidation or coer- 
cion, any person, firm, or corporation from buylng or selllug any such com- 
modity wherever, wbenever, from and to whomsoever and at whatsoever price 
may be then and there agreed upon by tbe seller and purchaser. 

"(5) ïhe Southern Wholesale Grocers' Association, its ollicers and members, 
and ail who shall hereafter become oflicers and members of said association, 
are hereby perpetually enjoined and inhlblted from doing, or combiuing or 
conspiring to do, either or auy of said acts. The said association and its of- 
ficers and members are not restrained from maintaining said organlzation for 
social or other purposes than those herein prohlbited. 

"(6) It is further ordered, adjudged, and decreed that petitloner hâve and 
recover of the défendants judgment for the costs in this behalf expended, for 
which let exécution issue. 

"The parties hâve consented to the foregoing; it is ordered entered as the 
decree of the court. DON A. PxiRDEî:. Circuit Judge. 

"DAVID D. SHELBY. Circuit Judge. 
"THOS. G. JOXES, District Judge. 

"It is agreed by ail parties that the foregoing be entered as the decree of 
the court. 

"October 17, 1911. O. D. Street, United States Attorney for Petitloner. 
"Luke E. Wright, Attorney for Défendants." 
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D^'ITED STATES v. KOSTELAK et al. 

(District Court, D, Montana. August 4, 1913.) 

No. 249. 

1. PcBLic Lands (§ 120*) — Suit foe Cancellation of Patent — Fbaudulent 

Entby — "Minéral Land." 

Wlien fraud is alleged to procure tlie cancellation of a patent to land 
entered as agrieultural but claimed to be minerai land, it must be proved 
that at tlie time of final entry it was known to contain minerais in suffl- 
cient quantlty to justify the expectatiou tliat it could be profitably de- 
veloped and worked and that by reason tbereof the land is more valuable 
theretor than for agrieultural uses. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ .332-335 ; 
Dec. Dig. § 120.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4515, 4516.] 

2. Public Lands (§ 120*) — Suit fob Cancellation of Patent — Homestead 

Entby of Minekal Land. 

Evidence coiisldered, andJieW not to sustain a suit by the government 
for cancellation of a patent issued on a homestead entry on the ground 
that the land was known as coal land, it being showu that, while It had 
once been withdrawn from homestead entry on that ground, it was after- 
ward restored and was several years afterward entered as a homestead 
In good faith by défendant who resided upon, improved, and cultivated 
it for the fuU flve years before making final proof, making no effort to 
develop it for coal, which was done at the expenditure of considérable time 
and expense by a tenant to whom he gave a mining lease two years later ; 
that while surrounding lands had been exploited for coal by men of ex:- 
perlence and means for 20 years, but few paying mines had been found 
and many prospect de\'elopments had been abandoned, including oue on 
the land in suit inade 20 years before defendant's entry. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. § 120.*] 

3. Mines and Minerals (§ 2*) — Minéral Chabacter or Land — Evidence. 

To attach minerai character to public lands it is not sutflcient to demon- 
strate that adjacent lands are minerai in character. Outcroppings on the 
land itself are more or less evidentiary, but by no means conclusive, of 
its minerai character, and ofC the land their value as évidence rapidly 
lessens. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 2 ; 
Dec. Dig. § 2.*] 

In Equity. Suit by the United States against Jolin Kostelalc and 
others. Decree for défendants. 

J. W. Freeman, U. S. Atty., and S. C. Ford, Asst. U. S. Atty., both 
of tielena, Mont., and Geo. W. Wiclîershiam, U. S. Atty. Gen. 
Cooper & Steplienson, of Great Falls, Mont., for défendants. 

BOURQUIN, District Judge. Tlais is a suit to cancel a patent for 
160 acres of land issued upon a liomestead entry upon the ground of 
fraud in that, when final proof and entry were made, the land was not 
valuable for agrieultural purposes and was minerai land chiefly valu- 
able for the coal therein, and that to the knowledge of the entryman. 
The défenses are déniais. 

The original homestead entry was made by the défendant John 
Kostelak on April 1, 1901 ; five-year final proof and final entry were 

*For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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made in June, 1906, and patent issued November 2, 1906. The bill 
was filed herein June 7, 1912, and the testimony taken before the 
court April 2, 1913. The issue of bona fide purchaser is not involved. 
The patentée fully performed ail the conditions précèdent to home- 
stead patent. 

The land is four 40-acre légal subdivisions which in form are an 
inverted "T." It is a fairly level "bench"; the north "forty" being 
penetrated from the west by a broad coulée 160 feet lower than the 
bench at the west line and gradually rising to the level of the bench 
at the east line. 

In 1881 the vicinity was being first settled. An adjoining settler 
drove a tunnel about 75 feet long on the north 40 of said land; the 
mouth being about 500 feet southeasterly from the northwest corner 
thereof and about 40 feet above the floor of said coulée. This tunnel 
trended northeasterly and disclosed five or six feet of coal vein crop- 
ping in blanket form. The governnient's inspectors testify the crop- 
pings are about five feet thick midway of the tunnel, two or three feet 
thick at the face of the tunnel, with six inches of bone or slate on top, 
and that because of dirt on the floor of the tunnel they did not see the 
bottom of the coal seam. When the tunnel was driven, some of the 
coal was burned by the settler and some others ; wood for fuel being 
distant 20 miles. About two years later the settler sold bis claim and 
abandoned the tunnel and from that day to this the tunnel continued 
abandoned. No other work of any kind was done upon this land in 
suit for coal mining purposes until near two years subséquent to the 
aforesaid final entry of défendant Kostelak. About 1882 two tunnels 
trending southerly and several hundred feet in length were driven into 
the same bench and about three-fourths of a mile northeasterly of the 
land in suit. The coal disclosed therein was very poor, principally 
slate ; some was burned by settlers ; and both tunnels were abandoned 
and hâve since so continued. In 1886 the Sand Coulée main mine was 
opened about two miles southwest of the tunnel upon the land in suit 
and across a coulée, though on a bench of the same élévation, which 
mine was operated profitably until 1897 when it was practically 
worked ont. In 1887 the Dean mine was opened about one-fourth 
mile from the said Sand Coulée mine and in the direction of the land 
in suit, which seems to hâve been and is being operated more or less 
continuously. 

In 1885 a railway company prospected near the land in suit, sinking 
drill holes. One was sunk about one-fourth mile east of the northeast 
corner of the north 40 of the land in suit, another was sunk very close 
to the south line thereof, neither of which found coal, and another 
was sijnk near the northeast corner of the east 40 and found no work- 
able coal. No development followed. No coal croppings existed on 
the land in suit save in the tunnel aforesaid prior to Kostelak's final 
entry. Blackened earth on the surface inspired said tunnel, and the 
coal croppings were found therein. They were fairly typical of those 
found generally throughout the locality and which on development 
might or might not lead to good and profitable coal. The land in 
suit is without what mining men take to be the main coal basin, and 
likelihood of croppings under such circumstances leading to good and 
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profitable coal was and is doubted. At the time of final entry the 
agricultural value of the land was not great ; like land being there 
procurable at from $2.50 to $8 per acre. The entryman was a cigar 
maker and followed his trade upon the land. He made the home of 
himself and family, consisting of his wife and their seven to ten chil- 
dren, on the land for about six years and until about six months after 
patent issued. His improveraents, stock, cultivation, and crops were 
substantial. In the vicinity other lands were like improved and cul- 
tivated, and this land in suit compared f avorably therewith in ail agti- 
cultural respects. To briefly note the history of the land as disclosed 
by the records of the government land office, it appears that in 1888 
the township including this land was withdrawn from agricultural 
entries for that a departmental spécial agent had reported large bodies 
of coal therein. In 1889 this withdrawal was revoked save as to sev- 
eral sections, including section 7, and within which is this land, and 
in 1891 the revocation was extended to ail thereof. Prior to 1888 
lands adjoining the land in suit on the south and east had been sold 
by the government as coal land, and in 1883, 1896, and 1901, lands 
adjoining the land in suit on the north, west, and south were sold by 
the government as agricultural lands. 

Taking section 7 as the center of a township, about 2,500 acres 
thereof hâve been entered and patented as coal land, and about 21,000 
acres thereof bave been entered and patented as agricultural land. 
Ail coal entries are of bench lands, and ail agricultural entries are of 
coulée and bench lands. Prior to defendant's entry of the land in suit, 
it had been entered as agricultural land and abandoned. The agri- 
cultural possibilities of the locality were in a measure unknown until 
a îew years prior to the final entry involved but hâve steadily appre- 
ciated until values bave incréased in instances fivef old ; the bench 
lands having proven more valuable for agriculture than the coulée or 
bottom lands. 

At some indefinite time a profitable coal mine (Brown's new mine) 
bas been opened about one-half mile south of this land. Likewise, at 
the Southwest corner of this land, a tunnel bas been driven in the di- 
rection of the land and practically to its south line, wherein was 
found some very poor coal, and the tunnel was abandoned. 

The locality bas had railway facilities since long prior to the final 
entry involved. Until within "a very few years" it was almost im- 
possible for small coal operators "any distance from the railroad 
track" and because of rates and the large operators to "make any 
money." 

Défendant Kostelak says he knew before final entry that there was 
a prospect hole on the land (the tunnel), but it was somewhat caved 
and he did not enter it and knew nothing of coal therein, (He is 
taken to know ail that might hâve been known by inspection, how- 
ever.) In his final proof he testified there were no indications, of coal 
on the land. The officer bèfore whom final proof was submitted tes- 
tified at this trial that Kostelak told him that there was "an old aban- 
doned prospect hole" on the land, and no more ; so it was written in 
the proof tbat there were no indications of coal, on the land. In April, 
1908, 2 years after the final entry ând 18 months after patent, Kos- 
207 F.— 29 
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telak leased the land for coal mining purposes to défendant Lochray 
for a term of 20 years. Kostelak then conveyed the land to his wife, 
and she likewise leased it to Lochray for a term of 15 years. Lochray 
had been a coal operator in the locality from about 1886 and was 
f amiliar with the land, having been in the tunnel in 1884 and there- 
after. He commenced development on the south side of the coulée, 
exhausted his resources, then organized a company and transferred 
his lease to it. It continued development, extending to both sides of 
said coulée, and finally opened up valuable coal in about one-half of 
the said north 40 and mostly on the south side of the coulée. The 
workings- are practically confined to said north 40, though entries dis- 
close that the coal extends into the adjoining 40 south. Many thou- 
sands tons of coal hâve been mined from the land. Thèse, in brief, 
are the facts. 

[ 1 ] The law applicable may be summarized thus : So long as pub- 
lic lands are on the market and so open to entry and sale, they are 
of but two classes, minerai lands and nonmineral lands. In the West 
the former can be legally entered under only the minerai land laws; 
the latter under only the nonmineral or what may be broadly termed 
the agricultural land laws. The former must measure up to a certain 
standard (that is, known to contain minerais in sufficient quantity to 
serve as the foimdation of reasonable hopes and expectations that 
development will disclose minerais in paying quantities), and that by 
reason thereof the land is more valuable therefor than it is for agri- 
cultural uses. The latter hâve no standard. Though lands be prac- 
tically valueless for agricultural uses, yet, if they do not attain the 
foregoing standard for minerai lands, they fall into the class of non- 
mineral lands and can be entered under only the agricultural land laws 
and by any one who will in good faith perform the conditions pré- 
cèdent to patent, whatever they may be. When fraud is alleged to 
procure the cancellation of a patent, the land alleged to be minerai 
land must be proven to hâve been known to be minerai, as above de- 
fined, at the time of final entry and sale. 

A patent issued is évidence that the lands conveyed are of the class 
appropriate to the patent. It is a written public grant of the highest 
character, is solemn and high évidence of its own validity, and, out of 
respect for it and the necessity for stability of titles evidenced by it, 
it cannot be set aside for alleged fraud unless the allégations thereof 
are sustained by clear, strong, unequivocal, and convincing proof — 
proof, in quantity and quality, which commands respect and produces 
conviction. See Davis, Adm'r, v. Weibbold, 139 U. S. 522, 11 Sup. 
Ct. 628, 35 L,. Ed. 238, and cases cited. 

[2] In view of the facts and the law, the court is of the opinion 
that the allégations of the bill of complaint are not proven and it will 
be dismissed. 

When the final proof and entry involved were made in 1906, the 
locality, not greatly noted for coal at any time, had been exploited for 
coal by men and organizations of means and expérience and who 
knew coal for about 20 years. Upon this land was only a prospect 
tunnel disclosing coal croppings (the deteriorated vein or indications 
of a vein next to the surface of the earth), and which had been aban- 
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doned about 24 years. The croppings poor when first exposed, from 
the deteriorating influences of exposure and time, must hâve appeared 
less promising from day to day. Prospecting north, east, and south 
and adjacent to this land had failed to find any or workable coal. No 
workable coal had been found, developed, or mined save at a point 
about two miles southwest of this land, which latter was without the 
main coal basin and was not considered favorable for coal. Like crop- 
pings even in a more favorable location might or might not indicate 
workable coal beyond them. Some adjoining land had been entered 
as coal land, but the record is barren of évidence of even indications 
of coal thereon. More adjoining land had been entered as nonmineral 
or agricultural land, and there is évidence of its value therefor. The 
government withdrew this land from agricultural entry and classified 
it coal land, and later and long prior to the entry involved revoked the 
withdrawal. No one seemed to value it for coal sufficiently to pros- 
pect it further or to seek title to it as coal land, but an earlier agri- 
cultural entry was made thereon and abandoned. It was left to Kos- 
telak to finally labor to create it a home for a large family. His good 
f aith, if material, is évident. He did not seek title in 14 months after 
original entry, as he might, but complied with the requirements of the 
law for full five years prior to final proof and continued résidence 
thereon for one year thereafter. Even then there is no indication 
that he or any one valued it for coal. He moved away from the lo- 
cality, and not until one year later and 18 months after patent is a 
lease for coal mining purposes made to Lochray. Lochray, an experi- 
enced coal operator, leases instead of buying, giving opportunity to 
develop without loss of a purchase price if development resulted in 
nothing. 

Success did not immediately follow development. Lochray ex- 
hausted his resources and then sought aid. Later coal of value was 
developed and mined, and this suit filed about four months before the 
bar of the statute had fallen. It is safe to say that, but for this suc- 
cessful development by Lochray and his grantee, this suit would not 
hâve materialized. It is clearly a case of knowledge after the event. 
In référence to the croppings in the tunnel upon this land, they in- 
dicated the possibility of coal in the lesser half of one 40. If the tun- 
nel on its course would soon encounter workable coal, about 14 acres 
of coal might lie to the north of it. There was nothing to indicate 
coal on the balance of the 160 acres. The best the government's in- 
spectors can say for the croppings aforesaid is that they are what 
they "would call a very good crop coal; it wasn't fîrst-class coal by 
any means, but still it was a coal that you could reasonably expect to 
burn and probably get along very nicely with it if you didn't hâve any 
other; it was very fair crop coal. * * * After you hâve gone 
into it a Utile farther you could détermine as to what the coal would 
probably make; * * * ^ ygj-y favorable showing would warrant 
a man going ahead and prospecting it thoroughly." And one of them 
says that in his opinion the land is undoubtedly more valuable for 
the coal it contains than for any other purpose. Ail of which is true ; 
but since they testified in the light of inspections made in 1911 and 
1912, when valuable coal had been developed, and testified in présent 
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tense, based on présent conditions, it falls far short of proof that at 
the time of final entry in 1906, the vital time, the land was coal minerai 
land as hereinbefore defined. In view of the history of the locality 
and the land prior to final entry in 1906, then conditions, knowledge 
of, and expérience in the locality, the prospecting upon and adjacent 
to the land involved and the results thereof, there then may hâve been 
a possibility. but not a reasonable probability that f urther development 
would resuit in the discovery of workable and valuable coal deposits 
within this land and because of which probability the land was then 
more valuable therefor than for agricultural uses. 

The cases of the United States v. Diamond Coal & Coke Co., 191 
Fed. 786, 112 C. C. A. 272, has been urged in support of a contrary 
conclusion. With ail due respect for the eminent court that deter- 
mined said case, this court cannot accept its construction and appli- 
cation of the law. In said case involving many différent entries and 
patents, it is determined that where an extensive exposure or cropping 
of a large and valuable blanket coal vein exists in instances as much 
as two miles from légal subdivision of certain lands and entirely olï 
said land but dipping towards said lands, upon which latter are no évi- 
dence of coal, and geological conditions are said by experts to be such 
that in their opinion the veins continue uninterrupted on their dip 
and extend under said lands, the said lands, not reserved but on the 
market and open to entry, are coal lands, minerai in class, enterable 
only as such and not enterable as nonmineral or agricultural lands, 
and if entered and patented under nonmineral or agricultural laws the 
patents are unlawful and to be set aside for fraud. It is believed that 
this is a construction and application of the law not warranted and 
never before arrived at by any court nor by the land department of 
the United States in its practical administration of the public lands. 
See Davis, Adm'r, v. Weibbold, 139 U. S. 507, 11 Sup. Ct. 628, 35 L. 
Ed. 238, and cases cited. 

[3] Outcroppings of minerai upon certain land are more or less 
evidentiary but by no means conclusive of its minerai character, and 
oiï the land their value as évidence rapidly lessens. The mountains 
of the West and the adjacent valleys and plains are ribbed with min- 
erai vein outcroppings. They indicate possibilities or probabilities 
of valuable minerai deposits, but they are only indications. The coun- 
try is pockmarked with prospect holes upon them. Some résolve thèse 
possibilities into realities and disclose valuable minerais, but far more 
fail therein, so that it is a comnion and truthful saying, born of costly 
and sad expérience, that but one prospect in a thousand warrants 
development and unearths minerai deposits of value. Lands of great 
agricultural value and devoted solely to agricultural uses often contain 
thèse croppings of no value. The distance any vein may continue is 
notoriously uncertain, and presumptions are to be cautiously indulged. 
This is illustrated by Dahl v. Raunheim, 132 U. S. 263, 10 Sup. Ct. 
74, 33 L. Ed. 324, wherein it is held that a vein of quartz exposed 200 
or 300 feet without the boundaries of a placer claim and trending in 
the direction of said claim, as would appear from the record in said 
case, is not presumed to extend within it. Contrary to the doubt ex- 
pressed in the Diamond Coal & Coke Case, nonmineral or agricultural 



UNITED STATES V. KOSTELAK 453 

entries are lawful and commonly made of lands of little or no agri- 
cultural worth and adjacent to valuable operating mines but which 
lands are not known to contain minerais of value. 

Such nonmineral or agricultural homestead entries of lands hâve 
been made and patented adjoining the world-famous Pennsylvania, 
Rarus, Matt, and other mines of Butte, lands towards which the veins 
or Iodes of said mines in a measure strike and also dip, and so made 
and patented after the government records showed said mines pat- 
ented and after the great value of said mines was common knowledge. 
Section 2337, R. S. (U. S. Comp. St. 1901, p. 1436), is further con- 
gressional récognition that land near but not contiguous to known 
veins or Iodes may be nonmineral and enterable as such. If it con- 
tains no known valuable minerai deposits, it falls into the nonmineral 
or agricultural class, however rich in minerais are the adjacent lands. 
To attach minerai character to lands, it is not sufficient to demonstrate 
that adjacent lands are minerai in character. It is everyday practice 
for fne land department to survey and divide a single 40-acre légal 
subdivision or smaller tract into minerai land, known to contain val- 
uable deposits of minerai, and into nonmineral or agricultural land, 
not known to contain valuable deposits of minerai though containing 
croppings or other indications thereof. If presumption is to be in- 
dulged that a vein or Iode extends under lands two miles distant from 
the outcroppings, why not fîve, ten, or an indefinite number of miles ; 
where will be the limit and how and by whom will it be determined? 
It may be believed a vein or Iode so extends, but belief is not the re- 
quired knowledge. 

To the argument that, unless thèse beliefs, spéculations, presump- 
tions are indulged, the government by nonmineral or agricultural en- 
try may be uniawfully deprived of lands that time and development 
may prove to contain valuable minerai deposits may be responded that 
conditions at the time of entry and sale govern ; that, if the lands are 
placed on the market, and at entry and sale are not known to contain 
such deposits, a nonmineral or agricultural entry is the only lawful 
entry that can be made thereon ; it is not unlawful deprivation but 
lawful sale; and, if time and development should discover minerai 
deposits of the greatest value therein, that is the good fortune of the 
entryman at which the government nor any can cavil. Furthermore, if 
the government desires to retain to itself the possibilities of minerai 
deposits of value, Congress can legislate to that end that lands con- 
taining any indications of minerais shall be classed as and entered and 
sold as minerai lands, or that as provided by Acts June 22, 1910, c. 
318, 36 Stat. 583 (U. S. Comp. St. Supp. 1911, p. 614), the surface may 
be entered under nonmineral laws, the coal, if any, being reserved, or 
the land department .can withdraw such lands from nonmineral or agri- 
cultural entry, even as it did the land hère involved, and, if it is be- 
lieved the geological conditions are such that valuable deposits may 
exist therein, can maintain the withdrawal until time and development 
détermine. Thus f uU protection will be afïorded to the government. 
Undoubtedly such withdrawal should bave been timely made in référ- 
ence to at least some of the lands involved in the Diamond Coal & 
Coke Case. In weighing the décision of the court therein, however. 
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let it be remembered this was not donc. But so long as the law is 
as it is, and so long as the lands are not withdrawn from but left on 
the market and open to entrj and sale, they are legally enterable un- 
der the nonmineral or agricUltural land laws, though worthless for 
agricultural uses, if not minerai lands as hereinbefore defined. And 
so entered under such circumstances, no mère minerai indications, 
beliefs, hopes, spéculations, presumptions, no belated précaution by 
withdrawal from market, nor the realities of subséquent development 
can lawfully destroy the vested right created by such nonmineral or 
agricultural entry. 

If the Diamond Coal & Coke Case be contemplated in reverse, it is 
believed présent error vvill be apparent. Let it be supposed that the 
entries involved were coal minerai entries. It can be only a supposi- 
tion, for, in view of the facts, the law ând the land departrnent must 
and would hâve classed the lands as nonmineral or agricultural lands, 
and coal minerai entries would not bave been allowed therefor. Since 
absolutely no coalhad been developed upon the lands, the proofs re- 
quired précèdent to coal minerai entry could not be made ; and neither 
the law nor the land department permits such entries to be made with- 
out satisfactory évidence of'the developed and known minerai char- 
acter of the land merely because the land is otherwise worthless, and 
a would-be entryman has f'aith inspired by geological conditions thàt 
distant veins or Iodes extend under the land, and he is willing to pay 
a large priée therefor. The latter is a niinor considération and not an 
inducemetit, and a higher price' will not legalize an entry and sale of 
nonmineral or agricultural lands under the minerai laws. But, if the 
proofs précèdent to coal minerai entries had been furnished and coal 
minerai entries made and patents issued, the entries would unques- 
tionably bave been founded upon perjury and fraud, and the said case 
would still hâve been one to cancel the patents for fraud, not, how- 
ever, to cancel nonmineral or agricultural patents for fraud in that 
the lands were minerai in character, but to cancel coal minerai patents 
for fraud in that the lands were nonmineral or agricultural in char- 
acter, with decree as now for complainants. And it is a safe hazard 
that there would bave been a busy session of the fédéral grand jury 
of the district of the lands returning true bills against the entrymen 
guilty of such glaring and transparent perjury, as would clearly bave 
been involved under the facts and circumstances disclosed in said case, 
in making the sworn proofs required précèdent to coal minerai entries 
of known deposits of valUable coal in said lands. It may be pointed 
out that, though lands bave little or no agricultural value and are 
sought in the hope and belief that time and development will disclose 
valuable deposits of minerai therëin and are sought for that reason 
and purpose, if not minerai lands as hereinbefore defined they can be 
lawfully entered only as nonmineral or agricultural lands and can be 
so entered under any of what are commonly termed "scrip" entries, 
of which the entries involved in the Diamond Coal & Coke Case are 
one variety. Such hopes, beliefs, purposes are not material to the 
issue of fraud alleged in cases like unto the Diamond Coal & Coke 
Case, at least not imless the known minerai character of the land in- 
volved at the time of final entry is otherwise proven. If lands are 
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minerai, the entryttian's good faith will not legalize his nonmineral 
entry thereof ; and, if they are nonmineral, his bad faith will not ille- 
galize his nonmineral entry thereof — transform their character to that 
of minerai lands. 

The court iinds that the lands in suit were not known at the time 
of Kostelak's final entry to be valuable for the minerais therein and 
more valuable therefor than for agricultural uses, and a decree accord- 
ingly will be entered for défendants. 



THE BOROTHT. 

BICKNELL V. BOSTON INS. CO. 

(District Court, D. Maine. August 11, 1913.) 

Nos. 112, 145. 

Salvage (§ 48*) — CoNTRACT— Construction. 

Evidence considered in relation to a contract under which libelant per- 
formed services in raising a sunken schooner, and held to sliow that tlie 
work was to be done on a salvage basis and not for a per diem pay and 
expenses. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 122-124; Dec. 
Dig. § 48.*] 

In Admiralty. Suit by Charles E. Bicknell against the schooner 
Dorothy and same against the Boston Insurance Company. Decree 
for libelant in first suit and for respondent in second. 

M. A. Johnson, of Rockland, Me., and Robert T. Whitehpuse, of 
Portland, Me., for libelant. 
Blodgett, Jones & Burnham, of Boston, Mass., for libelee. 

HALE, District Judge. On June 25, 1909, Charles E. Bicknell 
filed in this court his libel for salvage against the schooner Dorothy, 
No. 112, alleging the schooner to be of 70 tons burden, having one 
Sullivan as master, and having a crew of 16 men ; that on May 2, 
1909, she sailed from Salem on a voyage to the fishing grounds off 
the Maine coast; that while proceeding on her voyage, at about 5 
o'clock in the morning of May 5, 1909, she was anchored about six 
miles from Rockland, Maine, and was struck on the port quarter by 
the steamship City of Bangor, of the Eastern Steamship Company; 
that she was eut through the side, to and below her water line, and 
almost immediately sunk in ten fathoms of water; that the libelant 
raised the schooner from the bottom of the sea with great difficulty 
and large expense and by towboats, lighters, and pumps caused her to 
be taken to a saf e place at Rockland, Me. ; that, but for assistance 
of the libelant, the schooner would probably hâve been a total loss ; 
that, by reason of the péril incurred, and the importance of the serv- 
ices rendered by him, in raising and saving the Dorothy, the libelant 
deserved to hâve, and therefore claimed, commensurate reward for 
salvage. 

•For other cases see same toplc & § number in Dec. £ Am, Digs. 1907 to date, & Rep'r Indexes 
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On July 2, 1909, on tlle pétition of the libelant, tllis court granted an 
interlocutory order of sale of the schooner, in pursuance of which, 
on July 10, 1909, the schooner was sold at public auction to Charles 
E. Bicknell for $825, and, after subtracting charges of sale, the balance 
thereof, $768.68, was paid into this court on July 12, 1909. On 
March 10, 1910, Charles E. Bicknell filed his libel in this court against 
the Boston Insurance Company, No. 145, alleging, as in the former 
libel, the damage to the vessel and the salvage services of the libel- 
ant ; also that the Boston Insurance Company was, at the time of the 
loss of the schooner, an underwriter of a policy of insurance upon her ; 
that on or about May 5th the insurance company applied to the libel- 
ant, who is a contractor and builder and maintains a repair yard in 
Rockland, and entered into an agreement with him to raise the schoon- 
er from the bottom of the sea, save her, and cause her to be taken 
to a safe place at Rockland, and in considération of those services 
agreed to pay the libelant the value of his labor and of materials fur- 
nished, and moneys paid out in performing the services, and unavoida- 
ble damage in performing them ; that the libelant accepted the proposi- 
tion of the insurance company, made the agreement, and undertook 
to perform the services, and in pursuance of same he raised the 
schooner from the bottom of the sea, performed the labor, furnished 
the materials, and expended moneys, the total value of such services 
and money expended being the amount of $1,550, for which sum he 
files a schedule as a part of the libel, and for which sum he seeks 
to recover. 

The issues were made up on both of thèse libels and testimony 
taken to be used as applicable to both cases. 

The libelant contends that, after the schooner was run down by 
the Eastern Steamship Company and sunk in ten fathoms of water, 
he had a conférence with one Norton, of the firm of Francis Cobb 
& Co., the agents of the insurance company; that Norton tried to get 
the libelant to send his fleet to raise the schooner on a "no cure no 
pay" basis; libelant refused and demanded day pay and expenses; 
that later Norton, for the insurance company, told him he could go 
there with his fleet at day pay and expenses and see what he could 
do towards raising the schooner, and that he might use up $250 ; he 
aftervvards reported to Mr. Norton that he had used up the money, 
and Norton told him to go ahead by day pay and expenses until he 
had used up $150 more. The libelant further contends that, after 
using up this second amount for labor and expenses, the schooner 
was brought in to Holiday Beach, several miles from Rockland; and 
after this Capt. Eaton, on behalf of the insurance company, came 
down and told him to go ahead and put her in to Rockland; the 
company made a contract with hirn to complète the job of saving the 
schooner at a per diem rate and expenses ; the whole job was per- 
formed by him at great expense and with great labor; in raising the 
schooner and getting her into a safe place he used his own vessels and 
other tugs and vessels ; he worked day and night and has charg- 
ed oiily a reasonable amount for what he did and paid ; after he got 
her to the beach he.had the schooner patched up and towed by a steam 



THE DOBOTHY 457 

lighter to the beach at Rockland ; he rendered a bill to the insurance 
Company; Norton was requested by his company to get from the libel- 
ant a detailed statement of his cash disbursements and time ; Hbelant 
sent the company a bill of expansés; on June 3d the company wrote 
to Cobb & Co. to make substantially the best settlement of the salvage 
that could be made ; and on June 16th the company wrote their agents; 
the following letter; 

"Sch. Dorothy. 

"Boston, June 16, 1909. 

"Messrs. Francis Cobb & Company, Rockland, Maine— Gentlemen : In view 
of tlie extensive damage to thls vessel we are paying our assured a total 
loss. We hâve filed claim against the steamship company for the damage 
done to the vessel, but we cannot get them to agrée on the extent of the 
damage, the value of the services rendered in salving the vessel, and the value 
that remains. Therefore, in order to be in a position to substantiate our 
claim against the steamer it is neeessary that the valuatlon and the value 
of the salvage services rendered be fixed by the court. Will you klndly see 
Mr. Bicknell and ask him to bring libel for his salvage services, so that the 
vessel can be promptly sold at marshal's sale. ïhen when we know what 
the vessel sells for we will take up with hiiu the settlement of the salvage. 

"Please let us know what counsel Mr. Bicknell wishes to employ to file his 
libel. Mr. Littlefleld is the only lawyer we know at Rockland. 

"Tours truly, William K. Hedge, Vice Président." 

Libelant's further contentions are: That the insurance company 
desired Mr. Bicknell to bring the salvage libel as a f riendly matter, to 
accommodate them, in order that they could secure a settlement with 
the Eastern Steamship Company, and that the company did not in- 
tend to hold Mr. Bicknell to his rights under the salvage libel; but, 
in any event, they supposed the vessel would bring much more at the 
sale than she did bring. The Hbelant urges that the insurance com- 
pany recognized the fact that they had a distinct understanding with 
him that he was working at day pay and expenses ; the letters in ques- 
tion were written with that in mind; and he should not be liraited 
to his salvage claim but should be allowed to prevail in his suit 
against the insurance company and hâve the sum which he properly 
charged them and now seeks to recover in that suit ; that ail the f acts 
show that no one of the parties anticipated or intended that the orig- 
inal libel for salvage, brought by the Hbelant, was anything more than 
a f riendly act; that such libel should be dismissed and the rights of 
the parties decided upon the other case. 

The insurance company, by its claim and answer in the salvage 
suit, is also the claimant of the schooner. The company contends 
that the Hbelant is bound by his previous action in rem and is not en- 
titled to further rights than those given in his libel against the schoon- 
er. There is a sharp conflict of testimony upon the question relating 
to the contract itself between the parties. The proofs are persuasive 
to my mind that on May 5th the company authorized its agents, 
Cobb & Co., to contract with Bicknell to raise the schooner on condi- 
tion that the work was to be done upon a salvage basis, if Bicknell 
should succeed in raising and saving the schooner ; and that, if the 
schooner was not raised and saved, Bicknell should be paid his ex- 
penses actually incurred up to a certain sum ; that af terwards author- 
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ity was given to Cobb & Co. to increase the guaranty to another sum. 
There is sharp contention as to whether the final guaranty was to be 
$250, as the respondent says, or $400, as the libelant says. I do not 
think it necessary for me to décide which party is right in this con- 
tention. I am satisfied that the proofs do not show that the parties 
ever contemplated removing thé matter from a salvage basis. In its 
letter the insurance company speaks of the vahie of the services ren- 
dered in "salving" the vessel., I see nothing in the letter of June 16th 
which tends to the conclusion that the insurance company desired the 
salvage suit, No. 112, brought for any colorable or fraudulent purpose. 
It was natural that it should wish for the amount of the salvage to 
be ascertained, so that the claim of the underwritersagainst the East- 
ern Steamship Company should be fixed. Much stress is laid by the 
libelant on the expression in the letter: 

"When we know what the vessel sells for, we wlll take up with him the 
settlement of the salvage." 

I cannot think that this means anything more than that the company, 
after the salvage claim was brought, would be ready to conf er with 
the libelant with a view of settlement, pending the trial of the case. 
The suggestion that a salvage libel be filed was the natural and or- 
dinary suggestion of parties situated as thèse parties were. At the 
sale the vesselbrought much less than either party supposed it would 
bring; the, libelant himself bîddirig the vessel in. But this does not 
affect the rights of the parties. 

On the whole évidence I am satisfied that the libelant in 'No. 145 
has not made out bis claim by compétent proofs. 

It is the duty of the court, then, to pass upon the proofs as they 
relate to the salvage case, No. 112. After a careful considération of 
thèse proofs, I am of the opinion that the libelant is entitled to an 
award of . $700 for salvage. 

In No'. 145 the judgment is that the libel be dismissed, but without 
costs. 

In No. 112 a decree mày be entered for the libelant fo,r the sum of 
$700 ; the libelant recovers his costs. ,' ' 
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CORET et al. v. INDEPENDENT ICE CO. et al. 

(District Court, D. Massachusetts. August 4, 1913.) 

No. 324. 

1. MoNOPor.iES (§ 28*) — Anti-Trust Act— Action for Violation— Suit bï 

Stockholders. 

ilinority stockholders cannot maintain a suit in equlty under Sherniaii 
Anti-Trust Act July 2, 1890, e. 647, § 7, 26 Stat. 210 (U. S. Comp. St. 
1901, p. 3202), to recover threefold damages in the right of the corpora- 
tion for a violatlou of the act. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dlg. 
§ 28.*] 

2. Monopolies (| 28*) — Action for Damage— Pleading — "Interstate Com- 

merce." 

Allégations that an ice company Is engaged in cutting and harvesting 
Ice in New Hanipshire and transporting the same to Boston and selling 
it in Boston are not sufficient to show that the corporation is engaged in 
Interstate commerce. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dlg. § 18 ; Dec. Dig. 
I 28.*] 

3. Pleading (§ 8*)— Facts ob Conclusions. 

General allégations in a pleading that défendants entered into a com- 
bination and conspiracy in restreint of Interstate commerce in violation 
of Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, 
p. 3200), held insufficlent as pleading conclusions. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 12-28%; Dec. 
Dig. § 8.*] 

In Equity. Suit by James R. Corey and others against the Indé- 
pendant Ice Company and others. On demurrer to bill. Demurrer 
sustained. 

Whipple, Sears & Ogden, of Boston, Mass., for complainants. 
Stone & Stone and Boyd B. Jones, ail of Boston, Mass., for de- 
fendants. 

DODGE, Circuit Judge. The plaintifïs hold a minority of the vot- 
ing stock of the Independent Ice Company, the first-named défend- 
ant in their bill. According to their allégations, this corporation has 
a claim for damages under section 7 of the Anti-Trust Act (Act July 
2, 1890, c. 647, 26 Stats. 209 [U. S. Comp. St. 1901, p. 3202]) against 
the other défendants named, vvho are Boston Ice Company, a Massa- 
chusetts corporation, Frank J. Bartlett, now its président, formerly 
its treasurer, American Ice Company, a New Jersey corporation, 
Wesley H. 01er, its président, George A. Taylor, treasurer and di- 
rector of the défendant Independent Ice Company, who holds in 
trust the majority of that company's voting stock. 

After setting forth acts of the other défendants from which the 
above claim for damages is alleged to hâve arisen in the Independent 
Company's favor, the bill allèges a demand, made by the plaintifïs 
as stockholders in that company, upon its président and directors 
for the institution of a suit in its name, under section 7 of the Anti- 
Trust Act, against the Boston Ice Company for the damage claim 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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alleged to exist and the failure or refusai of those directors to bring 
such suit. The relief prayed for is : (1) An account of the damages 
sustained by the Indépendant Company and a decree for three times 
the amount thereof, vvith costs and attorney's fec, to be paid either 
by the other défendants to said company or a part of said damages, 
in proportion to the stock bwned by them, to be paid by the défend- 
ants _ to the plaintiffs; (2) in the alternative, the appointment of a 
receiver to sue for and collect such damages ; (3) for other and fur- 
ther relief, etc. 

According to the bill,, the plaintiffs are Massachusetts citizens and 
so aiso are the défendants, the Boston Ice Company, George À. Tay- 
lor, the Independent Company's, treasurer, and Frank J. Bartlett, 
the American Company's président. The bill discloses no matter in 
controversy, therefore, between citizens of dififerént states and is 
maintainable. in this court, if at ail, only becaqse it présents a matter 
in controversy arising under the fédéral statute referred to. 

The bill does not ask for any; préventive relief, such as it would be 
within the gênerai equity jurisdiction of the court to aiïord, against 
injury resulting or to rcsult from an vinlawiul combination. Of such 
a suit the court might bave jurisdiction independently of diverse citi- 
zenship because a fédéral question was involvcd. Chalmers, etc., Co. 
V. Chadeloid & Co. (C. C.) 175 Fed: 995. .Qn the contrary, as the 
plaintiffs expressly state in their brief, the suit is.one "to enforce a 
remedy provided by the act itself ; that is, a judgment for threefold 
damages and costs.". The défendants raise the objections that the 
court bas no jurisdiction to entertain the bill or grant the relief for 
which it prays, and that it bas no jurisdiction to entertain any suit 
in equity under the act wherein any person other than the United 
States, by its Attorney General, is the plaintiff. Thèse objections are 
fîrst to be considered. 

[1] As the plaintiffs concède, it is settled that a stockholder cannot 
maintain a suit at law authorized by section 7 of the act for injury 
to the business of his corporation whereby the value of his stock 
is impaired. The right of action created by this section is in the 
corporation alone, representing ail its stockholders. Ames v. Ameri- 
can, etc., Co., 166 Fed. 820 (C. C. Mass. 1909); Loeb v. Eastman, 
etc., Co., 183 Fed. 704, 106 C. C. A. 142 (C. C. A. 3d Cire. 1910). 
They are therefore obliged to contend that the act permits minority 
stockholders to accomplish through a bill in equity what they could 
not accomplish by a suit at law under section 7, jurisdiction whereof, 
as that section expressly provides, might be had in any district where 
the défendants could be found, irrespective of diverse citizenship or 
amount. 

The Anti-Trust Act contains express provisions determining the 
remédies whereby and the courts wherein its provisions are to be 
enforced, instead of leaving them to be ascertained according to the 
gênerai statutory provisions governing such matters. Section 7, reg- 
ulating suits at law, has been referred to. Section 4 invests the fédér- 
al courts with jurisdiction "to prevent and restrain violations of this 
act," but goes nO further in expressly giving them jurisdiction in 
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equity, and by the same section it is made the duty of the law officers 
of the government to institute the equity proceedings authorized. 

In view of thèse express provisions, the Court of Appeals for the 
Fifth Circuit has held, in Gulf, etc., Co. v. Miami, etc., Co., 86 Fed. 
407, 420, 421, 30 C. C. A. 142 (1898), that suits in equity or injunc- 
tion suits by other than the government of the United States are not 
authorized by the act. And the Court of Appeals for the Second Cir- 
cuit has later held, in National, etc., Co. v. Mason, Builders, etc., 169 
Fed. 259, 263, 94 C. C. A., 535, 26 L. R. A. (N. ,g.) 148 (1909), that 
the injunctive remedy is available to the government ouly, and the in- 
dividual can only sue for tjareefold damages. Thèse are the only 
Court of AppealSi décisions found regarding suits in equity under the 
act. The greater part of the décisions in the lower fédéral Courts 
hâve been to the same effect. SeeBlindell v. Hagan (C. C.) 54 Fed. 
40 (1893); pidcock v. Harrington (C. C.).64 Fed. 821 (1894); Gréer 
V. Stoller (C. C.) 77 Fed. 2 (1896); Southern, etc., Co. v.. United 
States, etc., Co. (C. C.) 88 Fed. 659, 663 <1898) ; Block v. Standard, 
etc., Co. (C. C.) 95 Fed. 978 (1899) ; Metcalf v. American, etc.,.Co. (C. 
C.) 108 Fed. 909 (1901), and (C C.) 122 Fed. 115, 126 (1903).. In 
the last-cited case, as in tbis, the bill was brought by a minority of 
stockholders and it sought not only to.have a transfer of the corpo- 
ration's property set aside as void under the act but also treble dam- 
ages according to section 7. A view contrary to the abovc: has been 
taken in Bigelow v. Calumet, etc., Co. (C. C.) 155 Fed. 869, 876 
(1907), and Mannington v. Hocking, etc., Co. (C. C.) 183 Fed. 133, 
140 (1910). In the first of thèse two cases, at least, there was diverse 
citizenship of the parties. I think the right construction of the act 
is that adopted by the two Court of Appeals décisions above cited. 
If, as there held, authority to sue for relief by injunction against vio- 
lation of its provisions has been given by the act to the government 
alone, I am unable to beheve that authority to sue in equity for other 
relief has been given by it to private parties. The plaintifïs urge that 
since they cannot get the damages they claim at law except through 
the corporation, they are without remedy unless a stockholder's bill 
can be maintained. But neither they nor their corporation could 
claim any right whatever to such damages except so far as the act 
has expressly given such a right, and the express provisions of the 
act are not of a character such as permits extending them by impli- 
cation. 

[2] If the above conclusion is right, the bill cannot be maintained. 
If not, the objections next to be considered are that the allégations 
of the bill fail to show the défendants to bave done anything which 
the Anti-Trust Act déclares illégal or makes a misdemeanor. 

The trade or commerce which the bill charges them with combin- 
ing to restrain or monopolize is described in paragraph 2. The allé- 
gations are: As to the Independent Company, that it has been en- 
gaged since its organization in 1895 — 

"In the business of cutting and harvesting lee, princlpally In the state of New 
Hampshire, transportlng the said ice to the elty of Boston in the state of 
Massachusetts, and there selling the same ; the larger part of said ice being 
deliyered in said Boston, but some being shipped to places outside the state. 
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Said défendant Independent Ice Company lias tlius continuously since the 
date of its organization been engaged in Interstate commerce in ice." 

As to the Boston Ice Company, the allégations are that since its 
organization (the date whereof is not alleged) it lias been engaged — 

"in the business of cutting and harvestlng ice throughout the New Englahd 
States, transportlng the said ice to said Boston, and there selling the sanie. 
Said défendant Boston Ice Company has thus been continuously engaged in In- 
terstate commerce in ice." 

The last clause in each of the two above quotations is of no effect 
unless the preceding allegatiohs hâve made it distinctly appear that 
the business described was "trade or commerce among the several 
States." Nor, unless this is the case, do any of the later références in 
the bill to the business hère described as interstate trade and com- 
merce assist to bring it under that description. H the bill has charged 
any combination, monopoly, or attempt to monopolize obnoxious to 
the statute, it is only with regard to "the trade and commerce in ice 
between the city of Boston and the various New England states" or 
"the trade and commerce in ice in said territory." See paragraph 4. 
What is referred to by the language quoted must be taken as mean- 
ing nothing other than the trade or commerce in ice described as above 
in paragraph 2. The défendants contend that in paragraph 2 no trade 
and commerce in ice between Boston and the various New England 
states is described, nor any interstate trade or commerce whatever. 

In this contention I think the défendants are right. The Boston 
Ice Company might well be engaged in cutting and harvesting ice in 
every New England state, transporting it to Boston, and selling it in 
Boston, without being engaged in interstate commerce at ail. The nat- 
ural import of the allégations is, not only that the ice remained the 
property of the Boston Ice Company from the time it was eut until 
they had sold it in Boston, but also that the Boston Company itself 
carried it to Boston af ter cutting and harvesting it. No combination 
to restrict or monopolize the transportatiori of ice between New Eng- 
land points and Boston is anywhere charged in the bill. And if the 
Boston Company shipped its ice, by a carrier, from such points out- 
side of Massachusetts tO' itself at Boston, its subséquent sales thereof 
in Boston would not necessarily be transactions in interstate com- 
merce. Banker, etc., v. Penna., 222 U. S. 210, 32 Sup. Ct. 38, 56 L. 
Ed. 168; Purity, etc., Co. v.- Lynch, 226 U. S. 192, 33 Sup. Ct. 44, 
57 L. Ed. 184. The plaintiffs rely upon Addyston, etc., Co. v. United 
States, 175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136; Montague & 
Co. V. Lowry, 193 U. S. 38, 24 Sup. Ct. 307, 48 L. Ed. 608; Swift & 
Co. V. United States, 196 U. S. 375, 25 Sup. Ct. 276,49 E. Ed. 518. 
But their allégations do not make it possible to say, as in the first case, 
that the Boston Company was engaged in selling and shipping the 
commodity jnanuf actured by it into other states under contracts for 
its manufacture and sale with citizens of such other states, nor that 
it was engaged, as in the second case, in selling a commodity in one 
state procured by it from manufacturers in other states, nor that it 
was engaged, as in the third case, in selling its commodity in one state 
to dealers and consumers in others, thereafter shipping it in pursu- 
ance ôf such sales. 
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I am unable therefore to hold, on the allégations made, that the 
Boston Ice Company is shown to hâve been engaged in Interstate com- 
merce in ice. The allégations describing the Independent Company's 
business are the same with two additions only, not made as to the 
Boston Company. The first is that the Independent Company eut 
and harvested its ice principally in New Hampshire; the second is 
that, having transported its ice to Boston and there sold it, the larger 
part of it was delivered in Boston, but some was shipped to places out- 
side the state. I see nothing in either of thèse allégations to justify 
a conclusion différent from that arrived at regarding the allégations 
about the Boston Company. It is not alleged that it was the Inde- 
pendent Company by whom.its ice was shipped, to places outside the 
state, or that, if so, the ice was shipped to purchasers outside the state. 
The plaintiff has no right to expect the court to supply either of thèse 
things by inference. 

[3] If the above conclusions are wrong, the objections next to be 
-considered are that no combination or conspiracy to restrain the trade 
described and no monopolization thereof or attempt to monopolize it 
.are sufficiently alleged in the bill. 

The plaintiff has not, as wâs donc in Swift v. United States, L96 
U. S. 375, 25 Sup. Ct. 276, 49 L.' Ed. 518, Loewe v. Lawlor, 208 U. 
S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 815, upon which 
he relies, alleged a combination or conspiracy by the défendants to do 
certain specified acts, with a description of the intended acts sufficient 
for a détermination by the court whether or not a combination or con- 
spiracy to do such acts would or not be a combination or conspiracy 
to restrain or monopolize the trade or commerce which the act pro- 
tects. He has, on the contrary, begun by alleging a "combination and 
conspiracy," which he describes as in restraint of the trade and com- 
merce in ice in New England, entered into by the défendants af ter 
they had formed the "plan and purpose of monopolizing" such trade 
and commerce, and the subséquent co-operation of the défendants to 
carry out such plan and purpose and continue such combination and 
conspiracy. This is followed by allégations of subséquent acts done 
by the, défendants, or some of them, "in pursuance of said plan and 
purpose and in continuation of said combination and conspiracy," and 
by allégations as to some of thèse acts that compétition has bçen, tUere- 
by prevented or destroyed, or a "rnonopoly,", which thé Boston, , Ice 
Company is assumed rather than alleged to hâve obtained, .thereby 
protected, perfected, fostered, or sustained. That the acts thus char- 
acterized were the acts or among the acts contemplated by the "combi- 
nation or conspiracy" as formed is left to inference; the direct alléga- 
tions describing this "combiriation or conspiracy" not going beyond 
the statutory language. Cbnceding that the bill is not to be construed 
like an indiotment, and without référence, therefore, to any of the 
décisions which havedealt with indictments uijder the act, and con- 
ceding, further, that "combination," "conspiracy," and "monopolizing 
or attemptirig to monopolize" rteed not neçessarily be alleged sep- 
arately and distinctly from.each other, but may be iijçliscriminately 
charged, as hère (Cilley v. United, etc.. Co. [D. C.] 202 Fed. 598 ; Strout 
V. United Shoe Mach. Co. [D. C] 202 Fed. 602), I am still unable to 
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believe that facts constitutmg an offense or offenses under the act hâve 
been alleged with such definiteness and certainty as makes it fair and 
just to require the défendants to answer the allégations. 

It is true that with regard to one of the acts alleged to hâve been 
donc as above, viz., the obtaining control of the management of the 
Independent Company by the Boston Company, in 1904, by acquisi- 
tion of the bénéficiai interest in a majority of the Independent Com- 
pany's stock, the bill avers (paragraph 5) "that said acquisition of 
control w^as in itself a contract and combination in restraint of trade 
and commerce in ice between * * * Boston and the various New 
England States," and also "an attempt to monopolize the trade and 
commerce in ice in said territory." But without allégations that there 
were no other competitors, or of the proportion of the trade and com- 
merce referred to controlled by the two companies before 1904, I am 
obliged to regard the quoted averments as mère conclusions of law 
unsupported by any facts alleged. 

The défendants object further that no injuries to the Independent 
Company's business or property are sufficiently alleged. In what the 
bill sets forth relating to injuries for which damages are claimed, the 
proportion of definite facts to gênerai and indefinite charges of con- 
duct of a kind which might tend to the Independent Company's injury 
in its business or property is indeed small ; but, were this the only 
valid objectiop to the bill, I am not satisfied that it ought to be sus- 
tained. It seems to me, on the vvhole, sufficiently alleged at least that 
in 1906 the control by the Boston Compan^ was so exercised as to cause 
acceptance by the Independent Company of a price for certain ice less 
than its market value and less than the Boston Company, to which it 
had been sold and delivered, had agreed to pay; also that the same 
control was so exercised in 1909 as to prevent any sale of certain 
ice which, but for such exercise of control, might hâve been profitably 
sold. I cannôt say that thèse allégations do not describe an injury to 
the Independent Company's business or property. 

Lastly the défendants object that the bill does not contain alléga- 
tions meeting the requirements of equity rule 94 (rule 27 of the rules 
of 1912 [198 Fed. xxv, 115 C. C. A. xxvj) with regard to stockhold- 
ers' bills. A letter dated July 20, 1910, is set forth, alleged to hâve 
been sent by the plaintiffs to the président and directors of the Inde- 
pendent Company. In one place it asks for the bringing of suits un- 
der the act against ail the présent défendants except Bartlett and 
Taylor, in another for the bringing of such a suit as is now brought 
against the Boston Company alone. A refusai by the directors to bring 
such suits is alleged, under date of September 7, 1910. The présent 
bill was filed March 8, 1912. There are no allégations that the same 
président and directors continued in office froili July, 1910, to March, 
1912. No effort to obtain action by the stockholders independently 
of the directors is alleged, but it is alleged that further efforts to ob- 
tain action by either directors or shareholders would be "manifestly 
useless." In view of Delaware,, etc., Co. v. Albany, etc., Co., 213 U. 
S. 435, 29 Sup. Ct. 540, 53 L. Ed. 862, and of the relations disclosed 
in the bill between the plaintiffs and the directors and other stock- 
holders of the Independent Company, I shoUld be unable to sustain 
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this objection by itself, however much is left to be desired by those 
allégations of the bill which are intended to meet rule 94 (27). 

I am obliged however, for the other reasons stated, to sustain the 
demurrer. 

Demurrer sustained. 



COREY V. BOSTON ICE CO. 

FERRIS V. SAME. 

(District Court, D. Massacliusetts. August 4, 1913.) 

Kos. 125, 126. 

MoNOPOi,iEs (§ 28*) — Actions foe Damages— Injtjet to Pbopebty— Election 
TO Offices. 

Plaintiffs havlng no riglit of property in the ofHces of a corporation 
whicli tliey tiad previously held, the élection of others thereto, even if 
an act unlawful, because done in pursuance and furtherance of a com- 
bination, conspiracy, or an attempt to monopolize, obnoxious to the Anti- 
Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 
3200]), does not bring them within section 7 giving a right of action to 
any person injured in his business or property by another by reason of 
anything declared to be unlawful by the act. 

[Ed. Xote. — For other cases, see Monopolies, Cent. Dig. § 18; Dec. 
Dig. § 28.*] 

At Law. Two actions, one by James C. Corey, the other by Jarvis 
W. Ferris, both against the Boston Ice Company. On demurrers to 
déclarations. Demurrers sustained. 

Whipple, Sears & Ogden, of Boston, Mass., for complainants. 
Stone & Stone and Boyd B. Jones, ail of Boston, Mass., for défend- 
ant. 

DOD(ÎE, Circuit Judge. Thèse two déclarations differ only in dé- 
tails unimportant upon the questions raised by the demurrers. 

Each plaintifï says that, by reason of unlawful acts of the défend- 
ant, he has been "injured in his business and property," and each 
claims threefold the damages so sustained. Each déclaration purports 
to allège participation by the défendant in a combination and con- 
spiracy in restraint of Interstate trade and commerce and an attempt 
by it to monopolize such commerce, also that the alleged unlawful 
acts set forth were done in pursuance and furtherance of such com- 
bination, conspiracy, or attempt. The suits, therefore, are brought 
under section 7 of the Anti-Trust Act (26 Stats. 209). Each plain- 
tifï says he owns a considérable amount of stock in the Independent 
Ice Company, a Maine corporation and was a director of that Com- 
pany from 1895 until February 12, 1908. The plaintifï Corey says that 
he was also treasurer from 1903 until February 13, 1908, at a yearly 
salary of $2,100. The plaintifï Ferris says that he was also président 
from 1903 until February 13, 1908, at a yearly salary of $2,400. 

The injury alleged by each to his "business and property" is set 
forth as follows : According to each déclaration, the défendant Com- 
pany acquired control of the management of the Independent Com- 

*For other cases see same toplc & ! numbeb In Dec. & Am. Dlgs. 1947 to date, & Rep't Indexe» 
207 F.— 30 
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pany; tlie two corporations having previouslybeeri competitôrs. It 
obtained and exercised such control by the voting power of a majority 
of the Independent Company's stock held in trust, and through an 
élection of directors, a majority of whom had been nominees and busi- 
ness associâtes of tlie défendant, subservient to its interests and ready 
to do its bidding. On February 12, 1908, a stoclcholders' meeting was 
lield to choose directors and ofîicers. The only stoclc represented was 
that held in trust as above. In the language of the déclarations, "at 
said meeting the plaintiff failed of re-election as a director." Each 
déclaration then described what had thus been doneat the. meeting in 
the following terms : 

"Aud (tlie plaintiff) was thus dismissed and ousted from said office through 
the exercise of the voting power belon^lng to said shares." 

In each déclaration the plaintiff next allèges that at a subséquent 
directors' meeting oh February 13, 1908, "he was also dismissed and 
ousted from his office as (treasurer or président) by the élection of a 
new (treasurer or président)," and that "the directors and ofhcers 
elected at said meeting were the nominees of the défendant." 

Référence is made in thé déclarations throughout to the doihgs thus 
described at the meetings of February 12th and 13th as a dismissal or 
dismissal and ouster of the plaintiffs, respectively, from the offices 
above mentioned. It seems to me clear that the use of thèse terms is 
not justified by any of the facts alleged. It also seems to me clear 
that no injury'to any business or property of either plaintifif appears 
from any of the facts alleged. So far as appears, the proper time for 
an élection of corporate ofificers had come and the respective meetings 
were duly held for the purpose. The plaintiffs held their respective 
offices upon no other terms, so far as appears, than that they should 
be elected in due course. , Hovvever long they had held their respec- 
tive offices, or however frequently they may hâve been re-elected, 
there is nothing to show that they had any right'to expect that they 
would be chosen again at this or any given élection, nor to show any 
right of property in the offices mentioned or the salaries attaching 
thereto, or any such interèst in them after the dates of the meetings in 
1908 as entitled them to say that failure to elect them to those offices 
was an injury to their business within the meaning of section 7, wheth- 
èr or not the élection of other persons in their places can be said to 
hâve been acts ùniâwful becaùse donc, as the plaintïfïs say, in pursu- 
ànce and furtherance of a dombination, conspiracy, of in an atfempt to 
rfiondpolize, ohnôxious to the act. That they lost the salaries they 
had been recei\^ing and hâve not been able to get other employment 
OT other reriiuherative employtnent since cannot therefore give them 
any rights against the défendant under section 7. 

I am further of opinion that no facts sufficient to show that the dé- 
fendant was a party to or engaged in any cômbinâtion or conspiracy 
in restraint of 'interstate trade, or commerce, or engaged in any at- 
tempt to monopolize such commerce, are stated in their déclarations. 
The allégations relied on for this purpose are in àll rnaterial respects 
similar to those made in caèe No. 324 Equity, a bill in eq'uitv filed by 
James R. Corey et al. in this court March 8, 1912 (207 Fed' 459), to 
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which bill a demurrer is sustained upon the date of this opinion. To 
the opinion this day filed in said case, référence may be had for a state- 
ment of the reasons upon which the above conclusion is reached. 

The defendant's demurrer to the déclaration in each of the above 
cases is sustained. 



CONTINENTAL SECURITIES CO. v. INTERBOKOUGH RAPID TRANSIT 

CO. et al. (two cases). 

(District Court, S. D. New York. June 2, 1913.) 
Nos. 2—214 and 4—5. 

1. Injonction (§ 22*) — Right to Relief— Change of Conditions Pending 

Suit. 

Equlty acts In the présent tense, and, although a blll by a stockholder 
agalnst the corporation and others to enjoin the carrylng out of a com- 
binatlon and conspiracy between them to create an illégal monopoly al- 
leged facts whicb entltled complainant to the relief prayed for, an in- 
junction will not be granted where at the time of the hearlng conditions 
had so changed that the monopoly dld not exist and was not threatened. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 20, 21; Dec. 
Dlg. § 22.*] 

2. Monopolies (§ 20*) — New York Statute— Construction. 

The provision of section 7 of the New York Stock Corporation Law 
(Laws 1890, c. 564), as amended by Laws 1892, c. 688, | 7, and Laws 1897, 
c. 384, § 1, which prohibits combinations between corporations or persons 
for the création of a monopoly or the prévention of compétition In any 
necessary of life, etc., as construed by the Court of Appeals of the state 
silice the création of the Public Service Commission, does not apply to 
public service corporations such as street rallroad eompanles, which oc- 
cupy streets under franchises and are subject to régulation by the com- 
mission. 

[Ed. Note.^For other cases, see Monopolies, Cent. Dig. §§ 21-25, 1743 ; 
Dec. Dig. § 20.*] 

3. Monopolies (§ 22*) — Effect on Rigiits— Mortgages— Validity. 

That stoekholders of a corporation assisted in forming an illégal com- 
blnation dld not affect their power to glve a valid mortgage on the cor- 
porate property for a legitimate purpose having no connection wlth such 
combina tion. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. |§ 28, 28i^; 
Dec. Dig. § 22.*] 

4. Corporations (§ 189*) — Stockholder's Suit— Grounds. 

A single stockholder cannot malntaln a suit to enjoin the corporation 
from violating a law of the state where he shows no Personal loss or 
damage therefrom. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 706-722; 
Dec. Dig. § 189.*] 

5. WoBDs AND Phrases— "CoMPETiTOB." 

"Competitors" are persons endeavoring to do the same thing and each 
offeriug to perform the act, furnish the merchandise, or render the serv- 
ice better or cheaper than his rival. Unity of object wlth diversity of 
method is the essence of compétition. 

In Equity. Two suits by the Continental Securities Company against 
the Interborough Rapid Transit Company and others. On final hear- 
ing on original and supplemental bills. Decrees for défendants. 

For former opinions, see 165 Ped. 945, and 203 Fed. 521. 

•For other cases see same topio & § numeek in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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J. Aspînwall Hodge, of New York City, for complainanï. 

Richard Reid Rogers, of New York City, for corporate défendants 
other tlian Morton Trust Co. 

Henry Iv. Stimson, of New York City, for Guaranty Trust Co., as 
successor to Morton Trust Co. 

De Lancey Nicoll and Cortland V. Anable, both of New York City, 
for individual défendants. 

HOUGH, District Judge. Spme time is saved by settling the ter- 
minology to be used in considering thèse causes. ' 

Interborough Rapid Transit > Company is a corporation formed in 
1902 for .the purpose of taking over and operating the underground 
railway System then building under what was known as the McDonald 
contract with the city of New York. It is hereinaf ter called "the In- 
terborough" and its railway System the "Subway." 

Manhattan Railway Company iS: a corporation which before and 
at the formation of the Interborough was in control of and operated 
the railway systierrt in Manhattan and Bronx, commonly knôxvn as (and 
hereinafter câlled) the "Elevated." The corporation is' hereinaf ter 
called "the Manhattan." 

Metropolitan, Street Railway Company is a corporation which prior 
to February, 1902, controlled and operated very numeroiis street or 
surface car Unes in Bronx and Manhattan, commonly known as and 
hereinafter called the "Metropolitan System"; the company itself is 
hereinafter called the "Metropolitan." 

Metropolitan Securities Company is a corporation (herpinafter called 
"Securities Company") formed principally for the purpose of holding 
ail the stock of the New York City Railway (hereinafter called "City 
Company"), 'to which concern the Metropolitan System was leased in 
1902 for a very long term. 

The individual défendants are divers persons who in and just be- 
fore 1906 were interested and prominently concerned in the manage- 
ment of the afïairs of the Interborough and Metropolitan System. Of 
them August Belmont is averred to be the chief actor in Interboroueh 
aiïairs and Thomas F. Ryan to hold a like position of influence if not 
control in Metropolitan matters. 

The Interborough-Metropolitan Company (hereinafter called the 
"Inter-Met") is a corporation formed in early 1906 for the purpose 
of aiding "financially or otherwise any corporation engaged in the 
transportation of passengers in the city of New York or its suburbs 
or territory adjacent thereto," and with the widest possible powers of 
acquisition, rétention, and disposition of the securities of other cor- 
porations. 

The Windsor Trust Company is hereinafter called "Windsor Com- 
pany"; the Morton Trust Company has been absorbed in or merged 
with the Guaranty Trust Company; but, as thèse trust companies are 
concerned in thèse causes only as trustées under certain mortgages, 
the phrase "Morton Company" will be understood to refer as well to 
the original trustée as to its successor. 

Thèse shortened names cover sufficiently ail the défendants in both 
■ cases. 
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Jurisdiction dépends wholly on diversity of citizenship, and com- 
plainant is a New Jersey corporation, owned by the Venner family, 
and in my judgment amply proven to be but one of the names under 
which Mr. Clarence H. Venner cqnducts some branch or branches of 
his business. 

In action No. 1 (begun April, 1*308) a demurrer was argued in the 
following December before Ray, J., whose opinion is reported in (C. 
C.) 165 Fed. 945.. Nothing has occurred to change the rule that such 
décision is the lavv in thjs case, so far as proof has sustained alléga- 
tion. That is,.if the facts appear on .final hearing to be the sanie as 
inf erred by tlie court f rom the bill of complaint, it is rny duty to adopt 
the view of law approved on demurrer, without regard to my own 
opiriion. Judge .Ray's a'nalysis of the bill is most exhaustive and ob- 
viâtes the necessity of now stating facts except in so far as the evi- 
deiice requires change, .. •, ^ 

Action. No. 2 admittedly. présupposes success, in action No. 1. Ag 
No. 1 asserts the Inter-Met to be in essence a violation of the New 
York "Anti-Trust" Law (Consol. Laws ,1909,, c. 20, §§ 340-346) à^â' 
demands therefore its shackling if not destruction, so No. 2 seeks to 
set aside a certain, mortgage' made NovembCr i, 1907, to Morton Com- 
pany by Interborough under the baleful and unlawful influence of 
Inter-Met. If tHe latter company be not the illégal thing asserted in 
No. 1, then the mortgage complained of in No. 2 cannot be touched, 
but M,0;i:ton Company défends not only on the ground asserted by the 
défendants in No. 1 but by declaring that, even if ail the allégations 
of the bill in No. 1 be true, the property 'rights created by the mort- 
gage in question are protected and the mortgage itself a valid obliga- 
tion in îa.vor bi the bondholders for vi'hom Morton Company, as trus- 
tée, défends. 

By supplemental bills in No. 2, complainant seeks to prevent the 
consummation of the so-called "Dual-Subway" scheme, by which the 
city of New York has recently contracted with the Interborough and 
Brooklyn Rapid Transit Company to permit and assist in the création 
of nevv underground railways. The method of attack in thèse supple- 
mental bills is to try to prevent the Inter-Met from voting Interbor- 
ough stock, for without such vote the enormous mortgage necessary for 
the "Dual-Subway" scheme and approved by the Public Service Com- 
mission, over the complainant's protest, cannot legally be executed. 
Complicated as are thèse bills, the position of complainant may be 
simply stated.thus: oiving to the original, intentional, and inhérent 
illegality of Inter-Met, every act donc by it, or through its influence, 
to support and perpetuate said illegality is null and void and should 
noiv by this court, and at the single instance of one sniall shareholder 
in Interborough, be utterly set aside. Before considering thèse demands 
of complainant, the évidence may be revièwed only so far as it varies, 
enlarges, or explains the allegata of the bill as stated by Judge Ray. 
At page 950 of 165 Fed., it is stated that down to the time of forma- 
tion of the Inter-Met the Interborough was engaged in "actual compé- 
tition" with the Metropolitan System in the business of transporting 
passengers. In the sensé that travelers could choose whether to go to 
many places by one route rather than the other, this needs no proof; 
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it is matter of common knowledge. But compétition means more than 
such an opportunity for sélection. 

[5] Competitors are persons endeàvoring to do the same thing and 
each offering to perform the act, furnish the merchandise, or render 
the service better or cheaper than his rival. Unity of object with di- 
versity of method is the essence of compétition; but, if methods be- 
coriie too widely separated, compétition usually disappears, because the 
superiority of one must be admitted. Compétition between sail and 
steam may still exist as to freight, but there is none as to passenger 
traffic. In this view of the word-meaning, the record contains no 
proof of compétition between Interborough and Metropolitan. 

Under the law as quoted at page 956 of 165 Fed., défendants' do- 
ings, to be obnoxious to the statute, inust amoùnt to either an un- 
lawful restraint of trade, the prévention of compétition in a necessary 
of life, or a monopoly. With which of thèse three epithets did Judge 
Ray brand the Inter-Met? Plainly, I think, it was declared a monop- 
oly (pages 956, 957 of 165 Fed.), so that my inability to find any com- 
pétition to suppress, actually existing in 1906, does not change the law 
of this case, as imposed by the demurrer décision. But in what does 
the monopoly consist? Evidently (page 957 of 165 Fed.) in "prac- 
tically owning ail the railroad lines * * * between the Bronx and 
the Battery, subject only to such control as the Public Service Com- 
mission may exercise." If, however, there waS no actually existing 
compétition to suppress, why should the Inter-Met hâve been formed 
(page 953 of 165 Fed.) "with the intent and purpose of acquiring 
* * * a large majority of the shares of" Interborough, Metropol- 
itan, and Securities Company ? The answer to this query is in my 
opinion plainly found in the testimony of Messrs. Ryan and Belmont 
(action No. 1, Ryan, Q. 38 et seq,, Belmont, especially Q. 219 et seq. 
and Q. 465). The Metropolitan had exhausted the possibilities of sur- 
face transportation and with its enormous fixed charges could not earn 
dividends ; but subways were new and of unknown capacity both as 
money-raisers and money-earners. It was a bold and ingenious move 
for the Metropolitan to put forward, as a possible addition to its Sys- 
tem, Connecting subways. This was donc to the détriment of Inter- 
borough, whose managers saw plainly enough that subways must be 
extended, if successful, not only for financial but political reasons; 
and to bave a bold rival in any plan for such extension seemed in- 
tolérable. This is shown by the évidence as the reason for Inter-Met, 
not the suppression of existing comjjetition, as alleged in the bill. 
What was wished was élimination of a rival in any future bargaining 
with the city for subway additions and extensions. Whether the 
threatened rivalry was real, whether there was any substance in the 
threat of future compétition, not in operating railways, but getting the 
chance to build them, is immaterial. From that motive resulted the 
"practical ownership" of ail railways between Bronx and Battery 
(page 957 of 165 Fed.) which must'be held monopoly in this case. 

The demurrer décision at page, 961 of 165 Fed. considers the al- 
légations of the bill in respect of equity rule 94. The évidence shows 
that after Mr. Venner and the rest of the world knew what was pro- 
posed in respect of forming Inter-Met, but before it was donc, he 
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caused to be bought in the name of and for complainant 300 shares of 
Interborough. The proofs show that since suit begun the Second 
and Third avenue street car Hnes, "Belt Line," and Union Railway 
Company hâve become separated from the Metropolitan System, as 
well as several cross-town Unes. The dropping of cross-town Unes 
seems to me immaterial, but it is obvious that, if there was any com- 
pétition between Bronx and Battery in 1905, there is a great deal 
more in 1913. On the other hand, the prévention of compétition in 
building new subways in Manhattan and Bronx continues, and the 
récent contracts for the,"Dual System," considered in connection with 
Mr. B.elmont's testimony, seem to show that "wisdom is justified of 
lier children," for what was planned for in 1906 seems to hâve ar- 
rived in 1913, but to hâve se arrived in consonance with législation 
passed since 1906 and, with the approval of the Public Service Com- 
mission, a création of 1907. 

With respect of the Windsor Company's mortgage (Inter-Met, 
4^/2's), the method of bond issue is shown, and every holder of In- 
terborough iStock could do just what he pleasçd; he could take the 
4y2's as an overwhelming majority of shareholders did or take divi- 
dends as this complainant has done. As to Morton Company's mort- 
gage, it is plain that every dollar of proceeds was expended for bene- 
fit of Interborough alone. 

The resuit of the demurrer décision is that in December, 1908, and 
from a reading of the bill in action No. 1 only, it was decided, that 
(page 966 of 165 Fed.) "the rights of the public and of many stock- 
holders" had been invaded, wherefore the action would lie. 

[1] Reverting now to my attempted summary of complainant's 
position in 1913, the first inquiry is whether the original illegality of 
Inter-Met has contintied; is it stiH an obnoxious monopoly under the 
law of New York? This is vital, for equity acts in the présent tense. 

The citation of décisions such as the Trans-Missouri Case are not in 
point. That obnoxious association ;was dead, and the Suprême Court 
wrote, its epitaph ; bvit, if it had been alive under conditions wholly 
différent from those obtaining when bill fîled, it M'ould hâve been nec- 
essary to mold the decree to actualities not history. 

The only monopoly declared from the allegata was "practical pwn- 
ership" of ail transportation Unes from, Battery to Bronx; that has 
been broken; ; it no longer exists. , But what the évidence shows to 
hâve been the real object of Jnter-tMet (i.e., a monopoly of subway 
building) has been attained and retained nearly-as fully in 1913 as 
in 1908. Tconclude that the corporation constituted a monopoly in 
both years, if it was one at the earlier date. 

[2] But is such monopoly obnoxious? It was so held five years 
ago. Since then mueh has happened, and complainant insists that 
even if the law of New York ■ha$ changed, or, if it has been better 
ascértained, I am stiU bound b'y the demurrer. décision. This doctrine 
is denied. , , ' , - 

This dourt is foreignto the state of New, York ; thotigh it is /bound 
to take judicial cognizance of state law, yet that. law remains a fact 
to be ascértained as carefuUy (thovigh in a différent way) as any other 
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fact in the case. The évidences of the law are not only statutes but 
décisions certainly of the highest state court. A new statute or a new 
décision is new fact évidence, and I am bound to consider it. 

In my opinion People v. Willcox, 207 N. Y. at 98, 100 N. E. 705, 
is the best évidence yet available ; that the Public Service Commission 
statutes mean what they suggest ; and that in New York a monoply 
regulated by law and subject to Visitation is preferred in respect of 
public utilities over unrestricted compétition. The Inter-Met there- 
fore is not an obnoxious monopoly. Nor do I find Central N. Y.,, 
etc., Co. V. Averill, 199 N. Y. 128, 92 N. E. 206, 32 L. R. A. (N. S.) 
494, 139 Am. St. Rep. 878, inconsistent with the case last cited. That 
relates to contracts in restraint of trade; no such question is hère 
presented. 

[3] The next query is whether even an admitted or proven in- 
fringement of the law b}' Inter-Met so far nullified its acts as to ren- 
der void either the Windsor or Morton Company's mortgages. The 
Windsor Company took title to Interborough stock by the voluntary 
act of the several stockholders ; it is well said that each shareholder 
took back a purchase-money mortgage on the same by accepting his 
41/2 per cent, bonds. The Windsor title to the stock rests on no act 
of the Inter-Met, and, no matter how illégal was the object of forming 
that corporation, the Windsor mortgage is valid. As to the Morton 
mortgage, it cannot be pretended that the act of Interborough share- 
holders in furthering by their deposit of stock a scheme of monopoly 
rendered it impossible for them to mortgage their corporate property 
for legitimate and nonmonopolistic purposes. This they did by the 
Morton mortgage, so that, even if to sortie extent action No. 1 could 
prevail, the main bill in action No. 2 must fail. 

[4] Finally, is there any deféct in thèse proceedings owing to the 
fact that they are brought by one shareholder who has shown no 
Personal loss, damage, or injury whatever? Much time has been dc- 
voted to picturing the evil results of monopoly, but nothing has been 
done toward showing that complainant has lost a dollar by exactly 
what Mr. Venner knew was going to be done when he caused the 
stock to be purchased. 

Rule 94 lias, I think, been complied with; and although a com- 
plainant's motives are of great moment when he asks for relief rest- 
ing in grâce or discrétion, when he insists on a légal right, his moral- 
ity or honor are not material. The demurrer décision held that the 
rights of the public and of stockholders had apparently been invaded. 
It now appears that no stockholders' pecuniary rights hâve been les- 
sened. It was not held that, in the absence of pecuniary damage, a 
single shareholder could take upon himself the pleasure or duty of 
vindicating the rights of the people of the state. That such is not the 
rule in New York is amply held in Thomas v. Musical, etc.. Union, 
121 N. Y. 45, 24 N. E. 24, 8 L. R. A. 175, and intimated by the Circuit 
Court of Appeals, in respect of the statute hère involved, in National, 
etc., Co. v. Mason-Builders' Ass'n, 169 Fed. 259, 94 C. C. A. 535, 26 
L. R. A. (N. S.) 148. 
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Because, therefore, complainant has shown no right to maintain 
thèse actions, because the existing mortgages attacked are valid hy- 
pothecations, even if assented to by the Inter-Met, and finally because 
the Inter-Met itself as it stands to-day is not shown to be an illégal 
monopoly, the bills are severally dismissed, with costs. 



WOODFORD V. RICE et al. 
(District Court, E. D. Oklahoma. August 11, 1913.) 

1. Bankruptcy (§ 303*) — Pratjdulent Tbansfers — Actions — Btjeden or 

Peoof. 

The wife of a bankrupt, who purchased his stock of goods at the trus- 
tee's sale, purchased other goods, and transferred them to a corporation 
organized by her to carry on the business formerly carried on by the 
bankrupt, had the burden of showing, in a suit by the trustée, that such 
purchases were made out of funds derived f rom her own estate and not 
from money furnished her by the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. 8 303.*] 

2. Bankruptcy (§ 303*) — Fhaudulent Teansfers — Actions — Sufficienot of 

Evidence. 

In an action by a trustée in bankruptcy against the bankrupt's wife and 
others to recover goods purchased by the wife and transferred to a cor- 
poration organized by her to carry on the business formerly carried on 
by the bankrupt, évidence held to show that the wife purchased such 
goods with money furnished her by the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462 ; 
Dec. Dig. § 303.*] 

3. Bankruptcy (§ 303*) — Fraudulent Teansfers — Actions — Burden of 

Peoof. 

Where the wife of a bankrupt purchased his stock of goods at the 
trustee's sale and purchased other goods, transferred the goods to a cor- 
poration organized by lier to carry on the business formerly carried on 
by the bankrupt, and transferred part of the corporate stock to other par- 
ties, the trustée in bankruptcy, in a suit to recover the goods on the the- 
ory that they were purchased with money furnished by the bankrupt, 
had the burden of provlng the allégations of his complaint by a prépon- 
dérance of the évidence as against the corporation and the défendants 
other than the wife of the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 458-462; 
Dec. Dig. § 303.*] 

4. Bankruptcy (§ 303*) — Fhaudulent Transfers — Actions — Sufficiency or 

Evidence. 

In an action by a trustée in bankruptcy to recover goods purchased by 
the bankrupt's wife and transferred to her by a corporation organized 
for the purpose of carrying on the business formerly carried on by the 
bankrupt, évidence held to show that the other stockholders in the cor- 
poration did not purchase the stock in good faith or pay therefor but 
that they were simply assisting the bankrupt to cover up his property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 458-462 ; Dec. 
Dig. § .303.*] 

5. Bankruptcy (§ 305*) — Feaudulent Transfers— Actions — Relief. 

The wife of a bankrupt, with mOney furnished her by the bankrupt, 
purchased his stock of goods at the trustee's sale and transferred them, 
with other goods bought by her, to a corporation organized by her to 

•For other cases see same topic & § numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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carry on the business formerly carried on by the bankrupt, paying for 
certain, of the goods so purchased with stock in the corporation. The 
trustée then brought suit to recover such property on the theory that it 
represented a fraudulent traiisfer by the bankrupt. HeUl that, before 
any of such property could be taken for the beneflt of the bankrupt's cred- 
itors, the obligations o£ the corporation for property purchased by it 
should flrst be pald. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 406-468;; 
Dec. Dlg. § 305.*] 

In Equity. Suit by J. W. Woodford, as trustée in bankruptcy of 
Benjamin Rice, against Rose Rice and others, in which défendant C. 
L. Stange filed an intervening pétition. Decree for complainant 
against ail of the défendants except Stange, whose intervention is al- 
lovved. 

Aby & Tucker, of Tulsa, Okl., for plaintiff. 

Davidson & Williams, of Tulsa, Okl., for défendants Rose Rice, 
Jacob Romm, Elias Romm, Abraham Shapiro, and 4 Winners Co. 
Morris G. Levinson, of St. Louis, Mo., for défendant C. L,. Stange.. 

YOUMANS, District Judge. This is a suit in equity by plaintiff, as 
trustée in bankruptcy of the estate of Benjamin Rice, bankrupt, 
against Rose Rice, Jacob Romm, Elias Romm, Abraham Shapiro, 
William H. Crowley, C. L. Stange, and 4 Winners Company, a cor- 
poration, to recover for the bankrupt estate a stock of goods held 
by the 4 Winners Company. A receiver was appointed and the prop- 
erty is now in his charge. 

The admitted facts are that Benjamin Rice in the early part of 
January, ,1911, was the owner of and carrying on a mercantile busi- 
ness in Tulsa, Okl. He had been in business at that place for three or 
four years prior thereto. His stock consisted of jewelry and cloth- 
ing. He was adjudicated a bankrupt on the 13th of Eebruary, 1912. 
The stock of goods was sold by order of the référée in bankruptcy on 
the 29th of Eebruary, 1912, and J. H. Wimer became the purchaser for 
$10,410. The purchase was made for Mrs. Rose Rice, the wife of the 
bankrupt. She caused the money with which the purchase was made 
to be placed to the crédit of Wimer in a bank at Vinita, Okl. Rice 
was married to Rose Romm on the Ist of January, 1911, at Yonkers, 
N. Y. A day or two before lier marriage Rose Romm conveyed to 
Benjamin Rice certain real estate. A day or two after her marriage 
she conveyed to him ail the remainder of her real estate except one 
pièce which she conveyed to her father, Jacob Romm. After their 
marriage Benjamin Rice and his wife came to Tulsa. Up to that 
time Rice carried nothing in his stock except jewelry. In May, 1911, 
he put in a stock of clothing also. The stock invoiced at the time 
of the bankruptcy sale about $27,000. The mercantile debts amounted 
to $38,000 or $40,000. After the sale Wimer, défendant Crowley, 
and one Briscoe, on the 8th of March, 1911, organized a corporation^ 
calling it the 4 Winners Company, with an authorized capital stock of 
$20,000. The stock of goods was transferred to the corporation. Ail 
of the stock of the corporation was transferred to Mrs. Rice, and the 

•For other cases see same topic & S numbeb In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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certificates were delivered to lier husband for her. Rice and his 
wife went to New York immediately after the organization of the 
corporation. On the 12th of March, 1912, at Yonkers, N. Y., she 
transferred 148 shares to Abraham Shapiro, 147 shares to Jacob 
Romm, and 120 shares to her brother, Elias Romm, and retained the 
remaining shares herself. A stockholders' meeting was held and a 
board of directors elected. Jacob Romm was elected président and 
EHas Romm was made manager of the store at Tulsa. Benjamin 
Rice and EHas Romm, after having bought a bill of clothing, returned 
to Tulsa and opened the store at that place on the 15th of March, 
1912. They carried on business until the 4th of April, 1912, when 
the store was taken possession of by the receiver. The allégations of 
the bill upon the controverted facts are as foUows: 

"tJpon information and belief plaintif!: states : That the said Rose Rice ob- 
tained the money, supplied by her to the said J. H. Wimer for the purchase 
of said stock, from the bankrupt, Benjamin Rice, by transfers to lier of sunis 
of nioney by the said Benjamin Rice during the months of Deceniber, 1911, 
and January, 1912, prior to the flling of pétition in bankruptcy herein, and 
within four months prior to the flling of said pétition. That said transfers 
of money were made from time to time froni the receipts of the sale of mer- 
chandise belonging to the business of said bankrupt, and said money was 
transferred to the said Rose Rice by the- said bankrupt with Intent to hinder, 
delay, and defraud his creditors, the said Benjamin Rice being at the time 
of said transfers, insolvent ; that is to say, the aggregate of the property of 
the said Benjamin Rice, exclusive of the property having been çonveyed aud 
transferred with intent to hinder, delay, and defraud his creditors, was not, 
at a fair valuation, sutticient in amount to pay his debts. That the sums'of 
money so transferred during the months of December and January aforesaid, 
the exact dates of which transfers are unknown to this plaintiff, amounted 
in the aggregate to the sum of ifl4,390, for which said transfers of money said 
bankrupt received no considération, and of which said sum the said Rose 
Rice furnisued to J. H. Wimer the sum of $10,410 for the piu'chase of the 
said stock of merchandise, formerly the property of Benjamin Rice, and sold 
by plaintlflf as aforesaid, and the remaining $3,980 of sucli money was, after 
payment of $500 to J. H. Wimer, forwarded to défendant Abraham Shapiro 
at Yonkers, N. Y., to be held by him for the said Rose Rice and Benjamin 
Rice and In due time delivered to theui. * * * Plaintiff states : That the 
corporation, the 4 Winners Company, was organlzed by and on behalf of the 
said Rose Rice, Jacob Ronnn, Elias Romm, Abraham Shapiro, aud C. L. 
Stange, and the said stock of merchandise of Benjamin Rice was purchased 
and transferred to said corporation In furtherance of tlie conspiracy to hin- 
der, delay, and defraud the creditors of the said Benjamin Rice ; and the 
said stock of merchandise ijurcliased with the moneys held as aforesaid was 
the only property or thing of value exchanged by any of the stockholders for 
the issued capital stock of the 4 Winners Company. That the stoclt of mer- 
chandise held by tire 4 Winners Company and purchased through the agen- 
cies aforesaid is, by reason of its purcliase with the money properly belong- 
ing to the estate in bankruptcy of the said Benjamin Rice and to the plain- 
tiff as trustée thereof, rightfully the property of the plaintiff." 

Thèse allégations are specifically denied in separate answers by 
Rose Rice, Jacob Romm, Elias Romm, Abraham Shapiro, and the 4 
Winners Company. Défendant Crowley does not answer. Défend- 
ant Stange filed answer and intervening pétition. He dénies any con- 
nection with the alleged conspiracy and allèges that he sold and de- 
livered to the 4 Winners Company merchandise consisting of jewelry 
of the value of $3,008.11, and that to secure the payment of this 
amount there was delivered to him a certificate of 136 shares of stock 
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in the corporation. He prays tliat, in the event tlie receiver is ordered 
to sell the stock of goods, he be required to pay the above amount. 

[1] By reason of being the wife of the bankrupt, whose stock of 
goods she purchased, Rose Rica stands in a relation to the case dif- 
férent from that oi the other défendants. 

"Purchases of eitlier real or persoual property niade by the wife of an iu- 
soh'ent debtor during coverture are justly regarded witli suspicion, unless 
it clearly appears that the considération was pald ont of lier separate cstare. 
Such Is the eommnnlty of interest between husband and wife; sueh pur- 
chases are so often uiade the cover for the debtor's property, are so frequeutly 
resorted to for the purpose of withdrawlng his property from the reacli of 
hls creditors and preserving it for his own use, and they hold forth sueh 
temptations for fraud, that they require close scrutiny. In a contention 
between the creditors of the husband and the wife there is, and there should 
be, a presumptlon agalnst her which she must overcome by affirmative proof. 
Such has always been the rule of the comnion law, and the rule continued, 
though statutes hâve modifled the doctrine that gave to the husbaud abso- 
lutely the Personal property of the wife in possession, and the rlght to re- 
duce into hls possession and ownership ail her choses in action. Authori- 
ties to thls efCect are very numerous." Seitz v. MItchell, 94 U- S. 580, 24 L. 
Ed. 179. 

To the same effect are the following cases : Hershy v. Latham, 46 
Ark. 542; Core v. Cunningham. 27 W. Va. 206; Heiges v. l'ifer, 
224 Pa. 628, 73 Atl. 950; Wimberly v. Montgomery FertiHzer Co.. 
132 Ma. 115, 31 South. 524; Kahn v. Weinlander, 39 Fia. 217, 22 
South. 653 ; Levi v. Rothschild, 69 Md. 349, 14 Atl. 535 ; Yates v. 
Law, 86 Va. 117, 9 S. E. 508. 

The rule of law thus enunciated, applied to the pleadings in this 
case, places the burden of proof on Mrs. Rice to show that the pur- 
chase of the stock of goods was made by her with means derived 
from her own estate. 

[2] Her story is in substance as follows: She came when a child 
with lier father and niother from Russia to New York City. She began 
to work when quite young, and learned English by attending night 
school. In the course of time she became an expert as a shirt waist 
designer and saved some money. She then went into business for 
herself. She first had a partner by the name of Smith. That firm 
went out of business, and in the division of the assets she received 
$4,000. She then formed a partnership with one Kayton, using her 
father's name instead of her own. She afterwards bought Kayton 
out and continued the business herself under the name of Romm & 
Co. until she was burned out in 1909. She collected from the insur- 
ance companies about $7,000, and the salvage amounted to about $1,- 
000 more. She had outstanding at the time of the fire $7,000 to $9,- 
000 that she afterwards collected. She kept a bank account and de- 
posited the receipts from her sales from day to day. When she bought 
the interest of her partner she adopted the plan of allowing herself 
$100 a week, which amount she included in the check drawn on Satur- 
day to cover the week's expenses. This amount, less her personâl ex- 
penses, which were small, she kept in her safe until she had accumu- 
lated $5,000. This amount, inclosed in sealed envelopes, she delivered 
to her brother-in-law, to be by him placed in his box in a safety de- 
posit vault. This was in 1908. The sum thus deposited was added :o 
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from time to time until, at the time of her marriage on the Ist of 
January, 1911, it reached an amount between $14,000 and $15,000. 
She made investments in real estate to the amount of $12,000 or $14,- 
000, but the sum in the safety deposit vault was never dravvn upon. 
She was 25 or 26 years of âge at the time of her marriage. She con- 
veyed ail of her real estate to her husband, except one pièce, and after- 
wards delivered to him the proceeds of the sale of that. She never 
told her husband of the money in the safety deposit vault until after 
her purchase of the bankrupt stock, on the 29th of February, 1912. 
After her marriage she carried this money on her person, first to Hot 
Springs, Ark., and then to Tulsa, Okl. On account of a burglary in 
her house at Tulsa in January, 1911, she considered it unsafe to keep 
the money in the house, and she asked her husband to secure for her a 
safety deposit box. He told her that he had such a box in the Central 
National Bank of Tulsa, and that she might hâve it. She kept this 
money in that box until December, 1911. On the 4th or 5th of De- 
cember, on account of the neglect of her husband, she determined to 
leave him and go back to New York, and with that purpose in view she 
took the money out of the vault. When she charged her husband with 
neglect, he explained his conduct by telling her that he had been robbed 
of diamonds of the value of $18,000 or $19,000, and that on account 
of such robbery he was insolvent. After the institution of bankruptcy 
proceedings she determined, without communicating her purpose to 
her husband, to buy the stock at bankrupt sale. Shè consulted with 
Mr. Orr, cashier of the Colonial Trust Company, of Tulsa, and re- 
quested him to issue cashier's checks in the name of some one else 
besides herself and cause them to be indorsed by the payée and de- 
livered to her. This was donc and cashier's checks to the amount of 
$14,500 then came into her hands, for which she paid out of the money 
which she had taken from the vault. Mr. Orr also procured Mr. 
Wimer, of Vinita, Okl., to bid for the stock of goods at the sale in 
his own name. For that purpose the cashier's checks above referred 
to were placed to his crédit in the bank at Vinita. Wimer bought the 
stock for $10,410, and paid for it out of the amount placed to his 
crédit, and the balance was returned to Mrs. Rice. This was not made 
known to her husband until March 1, 1912. After the purchase, 
Wimer, Crowley, and Briscoe organized a corporation at Vinita and 
called it the 4 Winners Company. The capital stock was $20,000. The 
stock of goods purchased by Wimer was transferred to the corpora- 
tion. Ail the stock of the corporation was transferred to Mrs. Rice, 
and she and her husband went at once to New York. On the 12th of 
MIarch, 1912, she paid to Abraham Shapiro $2,332.40 for furniture 
bought by her just prior to her marriage. On the same day Shapiro 
bought from her 148 shares of the stock of the 4 Winners Company, 
for which he paid her $2,300 in cash and gave her a note for $975 pay- 
able in nine months. She also sold her father 147 shares and took 
his note for $3,675. She sold her brother Elias Romm 120 shares 
for $3,000 cash. The meeting of the stockholders was held on the 12th 
of March, 1911. The board of directors elected Tacob Romm as prési- 
dent, and Elias Romm was elected secretary and manager. Rice was 
employed at a salary of $25 a week. The proceeds of sales, less ex- 
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penses, were to be sent to the président to be turned over to Mrs. Rice 
until she had received $8,000 or $9,000. Under this arrangement $4,- 
500 were sent to her prier to the appointment of the receiver. 

In ail things pertaining to the management of her business and the 
purchase of real estate, Mrs. Rice is fuUy corroborated. With regard 
to placing the money in the bank vault, she is corroborated by her 
brother-in-law to the extent that he placed in the box for her envelopes 
which she said contained money. He saw no money in such envelopes. 
She is further corroborated by her husband to the extent that he turned 
over to her a key for a safety deposit box in the Central National 
Bank, of Tulsa. He placed nothing in the bank and knew nothing 
of her having this sum of money. With thèse tvvo exceptions, Mrs. 
Rice's story stands uncorroborated. She possesses energy, aggressive- 
ness, and business ability. She deposited regularly in the bank and 
drew checks for what she expénded. Her balance ran from $1,000 to 
$5,000. Why she should accumulate a large amount and not deposit 
it in bank is explained by her statement that, on account of the panic 
of 1907, she distrusted the banks. H she were unaccustomed to banks, 
such a course might not be considered strange. Her acquisitive faculty 
was highly developed. She was a money maker. No explanation is 
given why she kept so large an amount of money in a vault where it 
was earning nothing. Her confidence in her husband that led her to 
convey to him ail of lier real estate contrasts strangely with her dis- 
trust of him in not only refraining from turning over to him this large 
sum of money, but also in keeping from him the knowledge that she 
possessed it. In July, 1911, her husband executed to her notes for 
the value of ail the real estate conveyed by her to him. At the time 
of the conveyance to him, nothing was said about the payment to her 
for the property. In considération of $1,550 collected by her, he as- 
signed to her his lease on the house in which he was doing business. 
From her testimony the inference is that ail the cashier's checks were 
purchased by her at one time. She also testified that the amount of 
the cashier's checks was $14,500. She did not purchase ail the checks 
at one time, and, the amount exceeded the sum stated by her. The 
testimony of the cashier showed that the dates of issuance and the 
amounts wert as follows 

Decemljer 5, 1911 $ 3,900 00 

December 7, 1011 : 2,100 00 

Deceuiber 8, 1011 2,490 00 

December 11, 1911 <li)0 00 

December 12, 1911 1,110 00 

December IS, 1911 1,000 00 

December 15. 1911 600 00 

December 16, 1911 500 00 

December 18. 1911 2.000 00 

December 22, 1911 1,700 00 

December 26, 1911 l.Uuu 00 

Total ,..■..• $17,990 00 

This amount exceeds the amount stated by her, $3,490. She does 
not undertake to explain this discrepancy in her testimony. Her tes- 
timony that she had not told her husband that she had this sum of 
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money in Her possession and that she intended to buy the stock is con- 
tradicted by the f act that Orr sent Rice to Wimer with a letter of in- 
troduction. The letter is as follows: 

"February 28th, 1912. 

"Mr. J. H. Wimer, Vinlta, Oklahoma — Bear Jim : Tliis will Introduce to 
you Mr. Ben Rlee, a clothing man tiere in town who bas corne down to stay 
in the store for you to-morrow so tliat you can corne down hère. Please corne 
down on the first train in the morning, or to-night if you can, as I would like 
to talk to you and would rather that you corne down to-nlght. Mr. Rice 
will explain to you something about what I wish you to do hère, and you 
may talk to hlm just as you would to me. You may call me up after Mr. 
Rice talks to you this evenlng and let me know when you can corne. If you 
can catch tljat 8 o'clock to-night and get hère about 10 :,50 that would be the 
best. Notify me that you are comlng to-nlght, and call me up anyway." 

Rice took Wimer's place in the latter's store while he went to Tulsa 
to bid in the property for Mrs. Rice. She testified that she paid 
Wimer $500 for his services. Wimer testified that he received that 
amount, but states that it was paid to him by the 4 Winners Company. 
The resuit is that the testimony of Mrs. Rice with regard to accumu- 
lating a large sum of money in a safety déposit vault and keeping its 
existence hidden from her husband, carrj'ing it on her person to Tulsa, 
placing it again in the safety vault, buying cashier's checks therewith, 
and using them in the purchase of the stock of goods, cannot be be- 
lieved. The manner in which the cashier's checks were issued sus- 
tains the allégation that the checks were bought with funds derived 
from the sale of the bankrupt's goods. Not only has she failed to 
produce affirmative proof showing that the money with which she pur-' 
chased the stock of goods belonged to her, but the testimony in the 
case is sufficient to show that her connection with the transaction was 
fraudulent and was an effort to withdraw her husband's assets from 
the reach of his creditors. 

[3, 4] With regard to the remaining défendants, the law imposes 
the burden of proof upon the plaintiff to make out the allégations of 
his complaint by a prépondérance of the évidence. With regard to 
Shapiro, he and Mrs. Rice testify that she paid him on the 12th day 
of March, 1912, for furniture bought by her in December, 1910, be- 
fore her marriage, the sum of $2,332.40. The bill was introduced in 
évidence and purports to bave been made out on the day on which it 
was paid. The date on which the articles were purchased is not given. 
Shapiro testified that he did not sell goods on crédit ; yet, if his story 
is to be believed, thèse goods were sold in December, 1910, and were 
not paid for until March, 1912, during ail of which time Mrs. Rice, 
according to her story, had in her possession nearly $15,000 in 
cash. Shapiro paid her for stock $2,300 in cash, a few dollars less 
than the amount she had paid him on the morning of the same day. 
Shapiro states that he bought the stock upon the statement made to 
him that the goods invoiced $27,000, and he regarded the stock as 
worth more than par, yet he was présent at a meeting at which it was 
agreed that Mrs. Rice was to be paid out of the proceeds of the first 
sales the différence between the par value of the stock in the cor- 
poration and the invoice value of the goods. Benjamin Rice and his 
wife were introduced as witnesses for the plaintiff. Shapiro tes- 
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tified for himself. The facts surroundingthe case warrant the con- 
clusion that the stock was not purchased by Shapiro in good faith; 
that he actually paid no money for it ; that it was not intended that 
his note should be paid; and that he was simply assisting Rice to 
cover up his property. The same may be said with regard to Jacob 
Romm and Elias Romm. The latter claims to hâve paid Mrs. Rice 
$3,000 for 120 shares of stock. He testified that a part of that money 
Avas carried by him on his person, and that the remainder was in the 
possession of another sister. He was a chauffeur and said that he 
sometimes sold automobiles on commission. The facts surrounding 
the transaction, so far as he is concerned, convince me that his con- 
nection with it was not in good faith, and that he, in fact, did not pay 
anything for the stock transferred to him. 

Jacob Romm testified that he gave his note for the purchase price 
of the stock transferred to him. He further testified that in July fol- 
lowing he paid $2,000 on that note. At that time the stock of goods 
was in the hands of the receiver and this suit was pending. He was a 
man of small means. He owned two tenement houses. The circum- 
stances surrounding his connection with the transaction convince me 
that he did not make the purchase of the stock in good faith, and that 
he did not pay anything on the note. He was simply used by his 
daughter and son-in-law. 

[5] Upon the issue raised by the answer and intervention of Stange, 
I am convinced f rom the testimony that Stange sold to the 4 Winners 
Company the bill of goods referred to in his answer, and that the 
4 Winners Company owes him a balance thereon. Ail of the obliga- 
tions of the 4 Winners Company should be first paid before any of its 
property is taken for the benefit of the creditors of Benjamin Rice. 

A decree will be entered sustaining the prayer of the complaint as 
to ail of the défendants except Stange, whose intervention will be al- 
lowed. 
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NEW YORK LIFE INS. CO. v. MOATS. t, 
(Circuit Court of Appeals, Ninth Circuit. August 4, 1913.) 

No. 2,228. 

1. Insurance (§ 256*) — Avoidancb fob' Misrepresentation — Health or In- 

SDRED^— EFFECT OF MEDICAL EXAMINATION. 

Wliere the médical examiner of an Insurance company was reyuirecl to 
examine an : appllcant to see if he was suffering f rom certain named 
dlseases, and also to report very fully to the compauy ail matters ob- 
served by liim, so as to glve the liome office a peu picture of the ap- 
Iilicant as he presented Inmself to tlie examiner, the risk was determined 
by the company malnly upon such examiuatlon, and not upou the an- 
swers made by the applicant to the médical examiner as to hls physical 
condition, 

[Ed. Note. — For other cases, see Insurance. Cent. Dig. §§ 540, 549 ; Dec. 
Dig. § 256.*] 

2. Insurance (§ 668*) — Actions on Policies — Sufficiency of Evidence- — 

MiSREPRESENTATIONS AS TO HeALTH. 

In an action on a life insurance policy, évidence held not to show by 
uncontradicted testimony that the insured knowlngly made false and 
fraudulent answers to the médical examiner, and therefore to require 
the submii5Slon of that question to the jury. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1556, 1732- 
1770 ; Dec. Dig. § 668.*] 

3. Insurance (§ 265*)^Ay,oiDANCE of Policy — Distinction Between War- 

RAKTY AND RBPBE.SENTATION. 

Answers to questions concerning préviens dlseases of an applicant for 
insurance were under the facts of this case représentations and not war- 
ranties, and nothing more is réquired of him than that he answer in good 
faith. 

[VA. Note. — For other cases, see Insurance. Cent. Dig. § 560 ; Dec. Dig. 
§ 265.*] 

4. Insurance ,(§ 668*) — Actions on Policies — Sufficiency of Evidence — 

MiSREPRESENTATIONS AS TO MEDICAL AtTENDANCE. 

In an action upon a life insurance policy, évidence heUl to raise a ques- ' 
tion for the jury whether représentations by insûred in his application 
that he had, consulted a phyisicîan concerning himself ouly once in five 
years were false. . . 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1556, 1732- 
1770; Dec. Dig. § 668.*] 

5. Insurance (§ 669*) — Actions on Policy — Instructions— Médical Ai- 

tbndancb. 

In such a case, an instruction that coiisulting a physician about some 
slight immaterial ailment would not necessarily make a statement that 
he had not consulted one fraudulent was correct. 

[Ed. Note.— For other cases, see Insurance; Cent. Dig. §§ 1556, 1771- 
1784 ; Dec. Dig. § 669.*] 

6. Insurance (§ 136*) — Delivery or Policy — Change of Health. , 

Where an application for a^ life insurance policy stipulated that it 
should not take etîect until the premlum was iiaid and the policy de- 
livered, but^ then it should relate back to the date of the application, and 
the policy provlded that it should take effect as of the date of the ap- 
, plieation, upon payaient. of the premium and deliyery, and neifher the 
application lier the policy contained a provision that the insured should 
be in soundhealth wheu the policy was delivered, the fact that insured 

*For other cases, see same topLc & § number in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
tRelT-nrin" deuied October 20, 1913. 
207 F.— 31 



4:82 207 FEDERAL REPORTER 

aia not, of Ms own volition, wlthout Inquiry from the conipany, Inform 
It when the policy was delivered that he had been conflned in a sanl- 
tarium siiice his application was made was not a fraud upon the Com- 
pany which would vitlate the policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. 
Dig. § 136.*] 

7. Insurance (§ 136*) — Delivert op Policy — Change -or Health. 

A change in the health of instired under such policy between tlie time 
of the application and the receipt of the policy did uot avoid the policy, 
since the company had assunied the rlsk for that time, ani had been paid 
therefor. 

[Ed. Note.— For other cases, see Insui'ance, Cent. Dig. §§ 219-230; Dec. 
Dig. § 136.*] 

8. I^"stIRAKCE (§ 304*) — Avoidance for Misrepresentation — Continuing 

Kepbesentations. 

Représentations made by an applicant for life Insurance as to his good 
health are not continuing représentations coveririg the period between 
the date of the application and the delivery of the policy, where the 
policy does not provide that the insured shall be in good health at the 
date of delivery. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 698; Dec. Dig. 
S 304,*] 

In Error to the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

Consolidated actions by Ida M. Moats, individually, and as guardian 
of George A. Moats, against the New York Life Insurance Company. 
Judgment for plaintiffs, in each action, and défendant brings error. 
Affirmed. 

On the 16th day of March, 1911, George S. Moats, husband of the défendant 
In error, Ida M. Moats, and father of the mlnor, George A. Moats, made ap- 
plication to the New York Life Insurance Company for two policies of Insur- 
ance on his life, in the sum of $5,000 each ; one in favor of George A. Moats, 
the minor son, and the other in favor of Ida M. Moats, the wife of the in- 
sured. In and by the applications It was provlded that the insurance thereby 
applied for should not take efCect unless the flrst premlum was pald, and the 
policies delivered to and received by the applicant during Ms llfetime, :ind 
that, unless other wise agreed in wrlting, the policies should then relate back 
to and take efCect as of the date of the applications. The flrst preniium on 
the two policies was paid on the 16th day of March, 1911. On or about the 
6th day of Aprll, 1911, and during the llfetime of the applicant, the policies 
of insurance were delivered to and received by him ; the policies being exe- 
cuted by the Company and dated March 25, 1911. In and by the policies of 
insurance thus issued, the insurance company agreed to pay to George A. 
Moats, son of the insured, and to Ida M. Moats, the wife of the insured, the 
beneflciaries named therein, the sum of $5,000 each, upon receipt at the home 
office of the company of due proof of the death of the insured, George S. 
Moats, during the continuance of the contract. The contracts of insurance 
were made in considération of the first premlum of $134.15 on each policy 
(receipt of which was acknowledged In each policy), constituting payment for 
the period terminating on the 16th day of March, 1912, and the payment of 
a like sum on each policy on the last-mentloned date, and on the 16th day 
of March in every year thereafter during the continuance of the policy, and 
until the death of the insured, The policies al.so provided that after their 
delivery to the insured, they should take efïect as of the 16th day of March, 
1911, that being the date of the applications made by the insured, and the 
date of the payment of the flrst pre^îiium on each policy. On the 14th day 
of June, 1911, the insured, George S. Moats, died, and on or about the 15tl; 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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û&y of July, 1911, due proof of his death was recelved by the insurance Com- 
pany, at its home office In the clty and state of New York. 

As the two cases are allke in ail materlal matters, and présent the same 
issues for détermination, and were Consolidated for trial, the further state- 
ment and discussion will be with respect to the case of Ida M. Moats, guard- 
lan of the person and estate of George A. Moats, a mlnor. 

On the 25th day of August, 1911, the insurance corupany undertook to re- 
sciud the contract of insurance, and refused to pay the amount alleged to be 
due thereunder ; the rescission and refusai being based on the following 
grounds: 

(1) That at the time of making application for the policy of insurance set 
forth in the complaint, and on the same day, to wit, the 16th day of Mareh, 
1911, the applieant, George S. Moats, appeared before one Dr. H. L. L'nder- 
wood, the médical examiner of the insurance company, and that at that time, 
in response to certain questions asked the applieant by the médical exam- 
iner, the applieant made false and fraudulent answers and représentations, 
that such taise and fraudulent answers and représentations were made for 
the purpose of deceiving the défendant, and that the policy of insurance exe- 
cuted b}' the insurance company to the insured was executed in reliance upon 
such fi-audulent and false answers and représentations. 

(2) That subséquent to the making of the application for Insurance, pend- 
ing negotiatlons therefor, and prior to delivery to the insured of the policy, 
the applieant, George S. Moats, became insane, and his physical health irrep- 
arably impaired, which facts had been concealed from the insurance com- 
pany. 

On the 20th day of June, 1911, the défendant in errer, Ida M. Moats, was 
appointed guardian of the minor, George A. Moats, and ever since that time 
has been, and at the time of the commencement of this suit was, the duly ap- 
pointed, qualifled, and acting guardian of said minor, and as, such guardian 
instituted this action to enforce payment of the amount alleged to be due and 
owing to said minor, under and by virtue of the contract of insurance con- 
tained in the policy of insurance set forth in the complaint. 

The suit was instituted, and the complaint filed, in the circuit court of the 
state of Oregon, in and for the county of Union. Upon pétition of the de- 
fendant, the cause was subsequently removed for trial to the Circuit Court of 
the United States for the District of Oregon. The case was tried before a 
Jury. At the close of the évidence the défendant moved for a directed verdict 
in its favor, which motion was based upon the following groùnds: That no 
évidence had been introdueed by the plaintlfï suffleient to support a verdict 
m her favor ; that the uncontradicted évidence in the case established the 
f act that the insured consulted physlcians prior to March 16, 1911 ; that it 
afflrmatively appeared from the évidence that the beneflciary had Knowledge 
of thèse consultations; that the uncontradicted évidence in the case showed 
that the représentations which were made were material to the risk, and that 
the application would not bave been accepted by the défendant had the truth 
regarding such représentations been made linown to the company ; that the 
uncontradicted évidence in the case established the fact that the beneflciary 
accepted the policy af ter the insured had been committed to the sanitarium 
conducted for mental and nervous diseases ; and that the uncontradicted évi- 
dence in the case established the fact that on the date of his confinement to 
the sanitarium, the insured was insane. The motion for a directed verdict 
was denied. The Jury returned a verdict in favor of the plaintifC In the sum 
of $5,000, and judgment was entered against the défendant and in favor of 
the plaintife for that amount. The défendant thereupon moved the court for 
judgment against the plaintiff, and in favor of the défendant, non obstante 
veredicto, upon the ground that it appeared from the uncontradicted évidence 
upon the trial of the case that the alleged policy of Insurance, introdueed in 
évidence by the plaintiff, was not delivered to the insured, his beneflciary or 
agent, untll the 6th day of April, 1911 ; that it further appeared from the 
uncontradicted évidence introdueed upon the trial of the case that the insured 
was, on the 21st day of March, 1911, conttned in a sanitarium, and was, at 
the time of such confinement, Insane ; and that it further appeared from the 
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uncontradicted évidence introdTicea npon tlie triai of the case that tlie poUcy 
of insurance was not to take effeet untll the date of deUvery. The motion 
for judgment non distante veredlcto was also denled. From the judgment eu- 
tered upon the verdict of the jury the défendant prosecutes thls wrlt of error. 

Platt & Platt anc Hugh Montgomery, ail of Portland, On, for 
plaintiff in error. 

C. E. Cochran, of Portland, Or., and Geo. T. Cochran, of La Grande, 
Or., for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and WOLV- 
ERTON, District Judge. 

MORROW, Circuit Judge (after stating the facts as above). The 
défendant dénies its liability on the two insurance policies for $5,000 
each, issued to the plaintifts as beneficiaries, on the life of George S. 
Moats, on two grounds: 

(1) It is charged in defendant's answer that at the time of making 
application for such insurance, George S. Moats, the insured, made 
false and fraudulent answers and représentations to two certain ques- 
tions asked him by Dr. H. L. Underwood, the médical examiner of the 
insurance company, such answers and représentations being material 
to the risk, and known to be false and fraudulent by both the insured 
and the beneficiaries. The two questions and answers charged to hâve 
been false and fraudulent were preceded by the following gênerai 
question : 

"9. Hâve you ever had or suffered from any of the following diseases? 
Answer 'Yes' or 'No' to each part of thls query below. (Give explleit an- 
swers and particulars in each case — the médical examiner should satisfy him- 
self that the appllcant gives fuU and careful answers to thls question). 

" 'Yes' or 'No' ; name of disease ; No. of attacks ; date ; duratlon ; sever- 
ity ; results. 

"(First question). A. Of the brain or nervous System? 

"Ans. No. * * * 

"(Second question). 11. A. Hâve you heen under the care of or consulted a 
physician concernlng yourself for any cause withln flve years? 

"A. Once 3 yrs. ago. 

"B. It so, for what ailment; name and address of physician? 

"Ans. A pain In the back. N. Molitor, La Grande." 

If either of thèse answers was false and fraudulent, it may be as- 
sumed that the insurance company had no knowledge of their false and 
fraudulent character at the time of the delivery of the poHcies of in- 
surance, and that the answers were material to the risk 

(2) It is also alleged in defendant's answer that the policies of in- 
surance were not to take efifect until delivery to the applicant; that 
subséquent to making application for the policies of insurance on the 
16th day of March, I9U, and prior to their delivery to the applicant 
on April 6, 1911, and pending negotiations for a contract of insurance 
the applicant became insane; that the insurance company had no 
knowledge of any change in the physical or mental condition of health 
of the applicant at the time of the delivery of the policies; that a 
knowledge of such change in the physical or mental condition and 
health of the applicant was material to the risk, and had the insurance 
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Company known of such change, it would not hâve made, executed, 
and delivered its policies to the apphcant. 

[1] With respect to the defendant's déniai of Hability on the ground 
of alleged false and fraudulent answers to the questions asked by the 
médical examiner of the company, it will be noticed that in the first 
gênerai question, as to whether the applicant had sufifered from cer- 
tain mentioned diseases, there is the parenthetical instruction to the 
médical examiner that he should satisfy himself that the applicant 
gives full and careful answers to the questions, and in pursuance of 
this instruction the médical examiner is required to make an exam- 
ination of the applicant and an independent report to the home office 
as to his physical condition, and whether the applicant has given full 
and true information in ail respects. Such a report was made out by 
Dr. Underwood, the médical examiner in this case, and was trans- 
mitted to the home office of the insurance company, with the applica- 
tion. In this report the médical examiner was required to answer: 
"Do you find after careful Inquiry and physical examinatlon, any évidence 
of past or présent diseases (if so give full détails)." 

Then followed the direct and spécifie question (previously asked the 
applicant): "Of the brain or nervous System," to which the médical 
examiner replied, "No." Then followed a number of questions relat- 
ing to certain signs and symptoms of disease, from which the skilled 
physician and examiner would be able to make a diagnosis of the ap- 
plicant's condition of health, or lack of it. Thèse signs and symptoms, 
as reported by the médical examiner, appeared to bave been satisfac- 
tory. But in addition to this report in détail, the médical examiner 
was required to state whether there was anything about the applicant's 
character, résidence, mode of life, or occupation, which would render 
the risk in any way undesirable. His answer to this question was, 
"No." He was further required to state whether he had reviewed ail 
of the answers in his report, and also to state whether he was sure 
they were clear and complète. His answer to this question was, 
"Yes." He was further required to report: 

"Do you believe that the applicant has given full and true information in 

ail respects?" 

His answer to this question was, "Yes." He was further requested 
to send direct to the home office of the company any information 
which for any reason he preferred not to embody in his report; that 
every endeavor should be made by the examiner to make his report 
as complète and précise as possible, the object being to give the home 
office a pen picture of the applicant as he presented himself to the 
examiner ; and, if in addition the examiner knew of any f act or had 
any impression not expressed in the preceding part of his report that 
in his judgment would probably influence the home office in its esti- 
mate of the risk, he was required to note it under the head of "addi- 
tional remarks." Nothing appeared in the report under that head; 
from which it may be inferred that the médical examiner, after hav- 
ing made a careful examination of the applicant, as a représentative 
of the company skilled in the détection of disorder, found no sign or 
évidence of dérangement of the brain 'or nervous System ; that nothing 
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in the appearance, speech, or manner oî the applicant gave to the 
médical examiner any impression not before expressed in his report, 
or which might influence the home office in its estimate of the risk. 
In other words, he had, as an expert représentative of the company, 
and as required by his instructions, given in his report a pen picture 
of the appHcant as he presented himself to the examiner, and this pen 
picture was favorable to the applicant as an insurable risk. 

It was plainly upon the examination and report of this skilled ex- 
pert of the company that the character of the risk was finally and 
mainly determined by the company, and not wholly upon the answers 
and représentations of the applicant himself ; and particularly must 
this be so where the inquiry relates to the brain or nervous system 
of the applicant, wherein a physician and skilled examiner and ob- 
server îs often a better judge of the physical and mental condition of 
the applicant than the applicant himself. Dr. Underwood, the méd- 
ical examiner, whose report we are now considering, was called as a 
witness in behalf of the défendant, and testified on cross-examination, 
among other things, that from his examination of the applicant, and 
the conversation which he had with him, he found nothing out of the 
normal. He found him a good risk so far as the examination revealed 
his condition. He had no aliment that the witness detected, and the 
witness was there as the représentative of the company to find out if 
there was anything. The competency of this witness to so testify was 
not questioned. 

[2] It appears from the évidence that on March 21, 1911, or five 
days after George M. Moats had made application for insurance, he 
was admitted to a sanitarium for treatment for a nervous condition ; 
that he remained in the sanitarium until March 27, 1911 ; that he re- 
turned to the sanitarium on April 11, 1911, and on April 18, 1911, 
was removed to an insane asylum, where he remained until May 2, 
1911, when he was discharged cured; that he was again committed 
to the asylum on June 4, 1911, and on June 14, 1911, he died. The 
type of insanity which the deceased had was designated by Dr. Tamie- 
sie, the attending physician, and a witness on behalf of the défendant, 
as maniacal dépressive insanity. This witness was of the opinion that 
the deceased was insane on and prior to March 16, 1911. Dr. Nicho- 
las Molitor, a witness for the défendant, saw the deceased on March 
3, 1911, and again on March 14, 1911. He was of the opinion that 
the deceased was at that time suffering from neurasthenia, but would 
not say that it was at that time an incipient form of insanity. Dr. 
James W. Laughlin, a witness for the défendant, testified that he saw 
the deceased on March 16, 1911 (we shall see later that there is a 
dispute as to this date), and again on March 20, 1911; that the de- 
ceased was in a highly nervous condition, which, upon inquiry, the 
witness associated with a religious revival, and the witness was of 
the opinion that the condition of the deceased when he saw him was 
a form of dementia. Dr. Charles Henry Upton, a witness on behalf 
of the défendant, testified that he saw the deceased in the early part 
of the year 1911 ; that he complained of nervousness and sleepless- 
ness ; that the witness was of the opinion that it was a case of neuras- 
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thenia. The witness was informed of the médical examination on 
March 16, 1911, and was asked if there later developed a mental con- 
dition of the applicant which required him to be confined in the asy- 
lum ; was it possible that such condition might hâve sprung up af ter 
March 16, 1911? The witness answered in the afifirmative, and stated 
that mania could occur in a very short time; that a person might 
become a raving maniac inside of 24 hours without any previous 
lésion noticeable ; that the fact that the applicant was confined in an 
insane asylum on the 18th of April, 1911, would not necessarily be 
positive proof that any maniacal condition existed earlier. Upon 
being asked a hypothetical question, stating the varions stages of the 
deceased's condition culminating in his death, he was asked if it was 
possible, under such a state of facts, for the mental condition of the 
deceased to hâve begun, developed, and culminated subséquent to 
March 16, 1911. His answer was in the affirmative. Dr. W. T. Wil- 
liamson, a witness for the défendant, vvho conducted the sanitarium 
where the deceased was at first treated, testified that probably the 
neurasthenia which the deceased had on March 16, 1911, was an in- 
cipient form of the insanity from which he died ; but on cross-exami- 
nation, in answer to a hypothetical question stating the varions stages 
of the deceased's condition, the witness stated that the cause of in- 
sanity could hâve happened after March 16, 1911. Dr. George W. 
Zimmerman, an osteopathist, a witness on behalf of the défendant, 
testified that the deceased came to him on March 18, 1911, and con- 
sulted him as to his physical condition; that the deceased said he 
was very nervous and could not sieep, and wanted a gênerai physical 
examination to see if any cause could be found for his sleeplessness 
and nervousness. The witness found the deceased suiïering from 
neurasthenia, and was of the opinion that this condition was a growth 
lasting over a considérable period of time. William R. Chattin, a 
neighbor and an intimate acquaintance of the deceased, testified on 
behalf of the plaintifï that the deceased was a very stout-looking man, 
and was gentlemanly in his conduct and upright in every respect so 
far as the witness could see or learn in regard to him ; that the de- 
ceased was superintendent of a Sunday school, and on Sunday, March 
12, 1911, he was présent at the school and was ail right. The witness 
testified that the gênerai réputation and character of the deceased in 
the community where he lived was good. Other friends and neigh- 
bors testified to the same efïect. 

[3] We do not think that this évidence established the défense, by 
uncontradicted testimony, that the deceased made false and fraudulent 
answers to the inquiry whether he had sufïered from a disease of the 
brain or nervous System, and that the deceased knew at the time that 
such answers were false and fraudulent. We think the condition of 
the deceased on the day he made application for insurance, and his 
knowledge of his own condition on that day, were questions of fact 
for the jury, and were properly submitted to the jury for détermina- 
tion. The answer to the question was a représentation, and not a 
warranty, and nothing more was required of the applicant than good 
faith. 
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As said by the Suprême Court of the United States in Moulor v. 
American Life Insurance Co., 111 U. S. 335, 343, 4 Sup. Ct. 466, 470 
(28 L. Ed. 447) : 

"Lo'oking Iiito the application upon the faith of which the policy was issued 
and acceptcd, we find inueh justiîying the conclusion that the compauy did 
not require the iusured to do more, when applying for insurance, than ob- 
serve the utmost good faith, and deal fairly and honestly with it, in respect 
of ail material facts about which inquiry is made, and as to which he had 
or should he presunied to hâve knowledsre or information. * * * If it he 
said that an Individual could not he atilicted with the diseases specified in 
the application, without being cognizant of tlie fact, the answer is that the 
jury would, in that case, hâve no serions difflculty in flnding that he had 
failed to communicate to the compauy what he liuew or should hâve Ivuown 
was material to the risk, and that, consequently, for the want of 'fair and 
true answers,' the policy was, hy its ternis, null and void. But, whether a 
disease is of such a character that its existence must hâve been known to 
the individual afflicted with it, and, therefore, whether an answer denyiug 
its existence was or not a falr and true answer, is a matter which should 
hâve been suhniitted to the jury." 

[4] With respect to the question, "Hâve you been under the care 
of or consulted a physician concerning yourself for any cause withiii 
five years?" and the answer thereto, "Once three years ago," and 
the further question, "If so, for what ailment; name and address of 
physician?" and the answer thereto, "A pain in the back. N. MoU- 
tor, La Grande"^the défendant introduced the testimony of several 
physicians, whom it was alleged the deceased had consulted for a 
disease of the nerves within five years prior to the date of the ap- 
phcatioli for insurance. Dr. Nicholas Mohtor testified that the de- 
ceased came to the office of the witness, with his wife, on March 3, 
1911; that on that occasion Mrs. Mûats had corne to consult him; 
that at that time the doctor also had a conversation with the deceas- 
ed ; that he beheved the consultation that was paid for was the con- 
sultation for Mrs. Moats, and that the other was only incidental ; 
that he had made a short examination of the deceased at that time; 
that as near as the witness could remember the deceased had on that 
occasion complaincd of restlessness and weakness ; that he thought 
he at that time prescribed some remedy for restlessness, or told him 
what to do ; that he was then satisfied in his own mind that the de- 
ceased was at that time sufïering from neurasthenia ; that he thought 
he had advised the deceased not to work so hard, and to niake a 
change and take a rest. Dr. Molitor also testified that both Mrs. 
Moats and the deceased were at his office on the 14th day of March, 
1911, but did not remember that the deceased had consulted him par- 
ticularly at that time ; that he and the deceased had just had an ordi- 
nary conversation ; that he could not recall the character of that con- 
versation ; that the deceased had made no statement to him at that 
time regçirding his physical condition; but that he was of the opin- 
ion at that time that the deceased was then suffering from neuras- 
thenia, or that he was suffering from overwork of some kind. On 
cross-examination this witness testified that he gave very little at- 
tention to the condition of the decease.d, and, that the real consulta- 
tion as he rccalled it was for Mrs. Moats. 
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Dr. James W. Laughlin testified that on March 16, 1911, between 
10 and 11 o'clock in the morning, the deceased came to consult him 
about his condition; that his wife came with him; that the deceased 
told him that he was suffering from sleeplessness, and that he was 
nervous and did not feel good generally ; that he examined him and 
found that his physical condition appeared to be ail right, but dis- 
covered that he was in a highly nervous state, and had been taking 
part in a religious revival and was unduly excited ; that he had ad- 
vised him to take a trip to Portland; and that he gave him a nerve 
sédative. 

Dr. Charles Henry Upton testified that the deceased had called to 
see him some time during the spring of 1911; that he had made no 
record of the consultation and could not recall the exact date ; that 
he could not recall whether it was before or after the 16th day of 
March ; that the deceased was accompanied by his wife ; that he had 
on that occasion complained of nervousness and sleeplessness ; that 
he examined him and advised him to go to a lower altitude and con- 
sult a physician there; that he at that time had considered it a case 
of neurasthenia. 

The two visits to Dr. Molitor, the first on the 3d of March, 1911, 
and the second on the 14th of March, 1911, the visit to Dr. Laughlin 
on the morning of the 16thof March, 1911, and the visit to Dr. Upton 
some time in tlie spring of 1911, are the only instances in which it is 
claimed that the deceased consulted physicians, at any time within 
five years prior to the date of his application for insurance, with the 
exception ôf a former visit to Dr. Molitor about three years before 
that time, which visit was admitted and set forth in the médical state- 
ment signed by the deceased at the time of applying for insurance. 

It is contended by the insurance company that the deceased con- 
sulted the physicians above named within five years prior to applying 
for insurance, that such consultations were for a disease of the brain 
or nerves, and that the statements, answers, and représentations made 
by him at the time of applying for insurance, to the eflfect that except 
on one occasion he had not consulted a physician for any cause what- 
ever, within five years prior to the date of the application, and that 
he had never been treated for any disease of the brain or nerves, 
amounted to a déception and a fraud upon the insurance company. 

But there was a material conflict as to whether the deceased did, in 
fact, consult either Dr. MoHtor or Dr. Upton, except as admitted with 
respect to Dr. Molitor. Concerning the two alleged consultations of 
the deceased with Dr. Molitor, at which the latter testified that Mrs. 
Moats was présent, she testified that some time in the spring of 1911, 
the exact date of which she could not remember, she had gone to con- 
sult Dr. Molitor, and that the deceased had gone with her ; that he 
had not gone to consult the doctor concerning himself ; that the only 
conversation between Dr. Molitor and the deceased on that occasion 
was that Dr. Molitor said something about his stomach being out of 
order ; that that was the only time the deceased had seen Dr. MoHtor 
in her présence, except once about three years before that time, when 
he had consulted Dr. Molitor for a pain across his back. 
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Concerning the alleged consultation with Dr. Upton, at which con- 
sultation Dr. Upton testified that Mrs. Moats was présent, and which 
took place some time in the spring of 1911, Mrs. Moats testified that 
she and the deceased had called upon Dr. Upton on the same day that 
she had consulted Dr. Molitor ; that she had heard that Dr. Upton was 
an eye specialist; that the deceased had been having trouble with 
one of his eyes for about a week or two ; that Dr. Upton had on that 
occasion removed a lump f rom the eye of the deceased ; that no men- 
tion was made on that occasion of sleeplessness, or about her hus- 
band's condition ; that the doctor did not examine the deceased, and 
did not speak of nervousness; and that that was the only occasion on 
which they had ever called upon Dr. Upton. 

Concerning the alleged consultation with Dr. Laughlin, on the morn- 
ing of March 16, 1911, at which consultation Dr. Laughlin testified 
that Mrs. Moats was présent, she testified that she and the deceased 
had not visited Dr. Laughlin on that date ; that they had visited him 
one day some time after that date; that she thought that the. date on 
which she and the deceased had called on Dr. Laughlin was March 
21, 1911. 

[ 5 ] Whether the applicant had in f act been under the care of or had 
consulted a p^iysician concerning himself for any cause vvithin five 
years other than as stated in the application was clearly a question of 
fact for the jury to détermine, and this question was ^ubmitted to the 
jury by the court in a clear ^nd appropriate instruction as folio ws : 

"Now, then, I do not understand tliat consulting a physiclan about some 
sllght aliment or Indisposition— failure of an applicaut, for Insurance, to 
State that he had consulted a physiclan about some slight or Immaterlal ali- 
ment — would be necessarlly a fraudulent statement wlthin the meanlng of 
this policy, but it nmst be something substantlal, something of some import 
or serious eharatter. It is the duty of an applicant to be honest, fair, con- 
scieutlous, State the facts as he understands them, so that the conipany may 
détermine for itself whether it wUl issue the policy or not. Thèse are proper 
questions of fact for you to détermine from the testlmony iii the case." 

[6] The remaining question relates to the date when the policies 
of Insurance took effect. The défendant contends that they did not 
take effêct until their delivery to the applicant, and that subséquent 
to making application for insurance on March 16, 1911, atid prior to 
the delivery of the policies to him on April 6, 1911, there occurred a 
change in the physical and mental health and condition of the appli- 
caiît, which change was not communicated to the insurance Company; 
that a knowledge of such change in the physical and mental condition 
and health of the: applicant was material to the risic. The évidence 
on this point was to the effect that, subséquent to making application 
for insurance, and on the 21st day of March, 1911, the deceased was 
committed to the Mountain View Sanitarium, at Portland, Or.; that 
he was treated at the sanitarium for a disease of the nerves ; that 
he was confined there for six days, at the end of which time he was 
discharged frOm the sanitarium;. that on April 11, 1911, he was again 
committed to the Mountain View Sanitarium ; that he remained there 
on that occasion for seven days, during which time he was treated for 
a disease of the nerves; that at the end of that périod he was again 
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discharged ; that on April 18, 1911, he was committed to the Oregon 
State Insane Asylum, at which time, upon examination, he was f ound 
to be insane ; that he was discharged f rom the Oregon State Insane 
Asylum some time later, at which time he was recorded on the books 
of the asylum as having f ully recovered his mental health ; that on 
the 4th day of June, 1911, he was again committed to the Oregon 
State Insane Asylum ; that his condition on the last-mentioned date 
was almost a reduplication of his condition at the time he was first 
committed to the asylum, on April 18, 1911, with the exception that 
the symptoms appeared to be more intense; that he died in the Ore- 
gon State Insane Asylum on June 14, 1911. The policy of insurance, 
dated March 25, 1911, was mailed from the home office of the insur- 
ance Company, in New York City, to its agent, in La Grande, Or., on 
the 27th day of March, 1911, and was delivered to the insured on 
April 6, 1911. The second confinement of the deceased in the Moun- 
tain View Sanitarium and the two confinements in the Oregon State 
Insane Asylum hâve no bearing upon the question under considéra- 
tion, for the reason that thèse confinements occurred subséquent to the 
delivery to and receipt by the deceased of the policy of insurance. 

It is not contended that there were any false représentations made 
by the deceased at any time af ter applying for insurance and before re- 
ceipt of the policy by him, nor is it contended that there were any 
affirmative acts of déception on his part. But it is contended that the 
failure of the deceased to inform the insurance company, or its agent, 
at the time of the delivery of the policy to him, that he had been con- 
fined in the Mountain View Sanitarium between the dates of March 
21, and March 27, 1911, amounted to a déception and a fraud upon 
the insurance company. 

The only conditions subséquent stipulated in the application signed 
by the deceased, concerning the delivery of the policy, were that the 
first premium be paid and the policy delivered to and received by the 
deceased during his lifetime, and that the policy when so delivered 
should then relate back to and take effect as of the date of the appli- 
cation. And in the policy itself it was expressly provided that after 
its delivery to the deceased it should take effect as of the 16th day of 
March, 1911. There was no proviso, in either the application or the 
policy itself, that the policy should take effect only if delivered to and 
received by the deceased during good health and insurable condition, 
although, in fact, at the time of receipt of the policy by the deceased 
he was apparently in good health and physical condition, having been 
discharged from the Mountain View Sanitarium about 10 days prior 
to that time. 

The firSt year's premium had been paid by the deceased at the time 
of making application for insurance on March 16, 1911. The pre- 
mium, amounting in each case to the sum of $134.15, was the amount 
of the first premium provided for in each policy, and coUstituted pay- 
ment for the period of one year, from March 16, 1911, to March 16, 
1912. Ail the time subséquent to making application for insurance 
and payment of the first year's premium, up to the time of the death 
of the deceased, was part of the period covered by that premium, 
which was the payment for the risk assumed during that period. 
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How, then, can it be seriously contended that, because the deceased 
did not inform the insurance company that he had been confined in a 
samtarium for a disease of the nerves for six days after making ap- 
plication for insurance, and prior to delivery of the poHcy by the 
agent of the company to him, he thereby perpetrated such f raud and 
déception upon the company as would vitiate the poHcy ? The com- 
pany had been paid by the deceased for the risk which it assumed 
during that period. Subséquent to the making of application for in- 
surance by the deceased, and up to and including the day on which 
the pblicy was delivered to the deceased by the agent of the company, 
neither the agent nor the insurance company made any inquiry concern- 
ing the condition of the health of the deceased ; nor did either of them 
make any inquiry as to whether there had been any change in bis 
physical condition subséquent to making application for insurance. 
But the contention of the insurance company is that it was incumbent 
upon the deceased, of bis own volition, and without inquiry on their 
part, to inform it, before accepting the policy of insurance, that he had 
been confined six days in a sanitarium for a disease of the nerves, sub- 
séquent to making application to the insurance company for the insur- 
ance coyered by the policy. 

[7] The express proviSo in the application that upon payment of 
the first premium, and upon delivery tô and receipt by the deceased 
of the policy during bis lifetime, the policy should then relate back to 
and take effect as of the 16th day of March, 1911, and the express 
proviso in the policy itself that upon such delivery and receipt it should 
tp.ke efïect as of the 16th day of March, 1911, are sufficient to firmly 
establish the terms of the contract that, those conditions being ccm- 
plied with, it was the intention of the parties that the policy was to 
take efïect as of the 16th day of March, 1911. A change in the health 
of the insured, in the absence of any proviso in the policj'', or in the 
application therefor, that such change vi'ould avoid the policy, cannot 
vitiate it, nor divest the beneficiary of his rights thereunder. That 
risk was one which the company had assumed by its contract, and for 
which it had been paid in the first premium. 

[8] Nor can we agrée with counscl for the insurance company that 
the représentations contained in the application for insurance were 
continuing représentations, and were intended to cover the period be- 
tween the date of the application and the date of the delivery to and 
receipt by the deceased of the policy. We think that the doctrine of 
continuing représentations is eliminated from this case by the express 
provisos contained in the application for insurance, and in the policy, 
that upon payment of the first premium, and upon delivery to and 
receipt by the deceased of the policy during his lifetime, the policy 
should then relate back to and take effect as of the date of the applica- 
tion. 

The case of Cable v. United States Life Insurance Company, 111 
Fed. 19, 49 G. C. A. 216, relied upon by counsel for the insurance 
company in support of the doctrine of continuing représentations, and 
which the insurance company asserts is décisive of the issues in this 
case, is very différent from the case at bar. In that case the policy 
of insurance provided that it should take effect only upon payment 
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of the first premium and delivery of the policy during the lifetime, 
Sound health, and insurable condition of the applicant ; and the court 
accordingly held that, if there had been a change in the heahh of the 
applicant between the date of the apphcation and the date of delivery 
of the policy, the company was entitled to know of it, and to be fully 
informed concerning it, that it might détermine whether, notwith- 
standing such change, it wpuld consummate the agreement and deliver 
its policy. 

The case of Equitable Life Assurance Society v. McElroy, 83 Fed. 
631, 28 C. C. A. 365, to which we are referred by counsel for the Insur- 
ance company, also présents an entirely ditïerent state of facts from 
those contained in the présent case. In that case the insured, McElroy, 
had allowed a policy of insurance to lapse and be forfeited on account 
of nonpayment of premium. Subsequently negotiations were had be- 
tween him and the society with a view of securing reinsurance; and 
during thèse negotiations he bécame seriously ill with appendicitis. On 
the morning of June 28, 1894, the surgeons decided. that his situation 
was grave, and that an opération offered the only chance for recovery. 
McElroy then called his secretary to his room, delivered to her some- 
blank checks signed by him, and told her to gêt the policy of insurance 
from the society and to pay the premium therefor, but not to tell the oî- 
ficers of the society that he was ill. With full knowledge of McElroy's 
serious illness, and that he was about to be operated on, his secretary 
went to the offices of the society, told the employés with whom she 
talked that her employer, McElroy, was away on business, paid the pre- 
mium on the insurance policy, and secured the poHcy. The testimony 
shovi'ed that McElroy was dead at the time the policy was delivered to 
his secretary, although shé was not aware of this fact. The basis of the 
court's décision in that case was that the évidence was undisputed, 
and that it seemed to show that there was no contract to insure, and 
no intention to make any such contract, until the premium was paid. 
The court, therefore, held that the failure of the insured, or of his 
secretary, to disclose to the society the condition of his health at the 
time of the payment of the premium by and delivery of the policy to 
the secretary was a fraud upon the society which vitiated the contract 
of insurance. 

That the doctrine of continuing représentations is inapplicable to 
the facts as disclosed in this case is fully sustained by the décision of 
the Suprême Court of the United States in the case of Insurance Co. 
v. Higginbotham, 95 U. S. 380, 383, 24 L. Ed. 499. The facts in that 
case were very similar to those in the case now before the court. The 
policy in that case was for life, and was dated the 16th day of July, 
1869. It stipulated for the payment of the annual premium on or 
before 12 o'clock on the 16th day of July in every year, and provided 
that in case the premium should not be paid at the times mentioned, 
the policy should cease and détermine. The first premium was duly 
paid, but when the next premium became due, on July 16, 1870, it was 
not paid, and the policy lapsed. In the following October the insured 
made application to the company for reinstatement of the policy, and 
the company agreed to reinstate it upon the conditions and in the man- 
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ner following: On the Ist of October, 1870, the insured, Dr. Day, 
paid the premium to the agent of the company, and received a receipt 
for the same. At that time he gave to the agent his certificate of health, 
and the physician of the company signed his certificate of examination, 
which was forwarded to the home office of the company. The policy 
was renewed, and the renewal receipt was sent by the company to its 
agent, on October 12, 1870. The receipt as dated July 16, 1870, and 
was given to Day on the 14th of October, 1870. On the 22d day of 
January following, the insured, Day, died. It was contended by the 
insurance company that between the time of thus making and present- 
ing his certificate to the agent and the date (14 days later) on which 
the agent delivered to him the receipt by which his insurance policy 
was continued in force until July 16, 1871, there had been a change 
in the health of the insured, and that the failure to make known such 
change of health was a fraud upon the company which invalidated the 
policy thus renewed or continued. It was also contended that the rep- 
résentations made on the Ist of October, concerning the condition of 
the heahh of the insured, was a continuing one from the time it was 
made until the delivery of the renewal receipt on the 14th of October, 
•and that, if not true at the latter date, the contract was avoided. Jus- 
tice Hunt, delivering the opinion of the Suprême Court of the United 
States, said: 

"The facts referred to, we thlnk, show that although actually complétée! on 
the 14th of October, the jury would hâve been warranted in finding that the 
contract was understood and Intended by the parties to take effect by rela- 
tion as of the Ist of the month. The money was paid to the agent at Wash- 
ington on that day. The full amount of the premium for one year was paid 
by the applicant, \'iz., $1.37.50. The company eut off the insured from 2i^ 
months of his policy when they issued it on the Ist of October, and dated it 
as of July leth, although taking payment of the premium for a year. We 
think that they dld not necessarily Intend to eut off an additional 14 days, 
but may hâve meant it to be as of the date when the insured paid his money 
and presented a rlsk that they were willing to take, and of the time that it 
would hâve taken effect if they had respoiided without a delay of two weeks. 
Had it been otherwise, we caunot see how the sagacious business men who 
control this company would hâve assented to the delivery of the policy with- 
out inquiry as to the Intermediate time. More than three months elapsed 
before Uay's death, monthly returns belng made by the agent; and the com- 
pany must hâve known and assented to the delivery of the renevv'al receipt 
not only, but to the fact that there had been no inquiry or information as to- 
Day's health after October Ist. The .iury might account for it on the theory 
that the whole contract was intended to be and was as of October Ist, and 
that it spoke from that date. There is every indication that Day thus relied 
npon that contract, nor is there any reason to believe that he intended to de- 
ceive or to conceal. The company made inqulries to its own satisfaction, so- 
far, in such direction, upon such points, and wlthin such periods, as it thought. 
proper. It was not for him to advise the company of what it should do, or to 
volunteer information which it dld not seek. He paid his money, delivered 
his certificate, received the renewal when the company chose to give it, found 
upon examlnation that it covered the whole period from the July preceding. 
He lived in the same town with the agent, and received no suggestion from 
him that anythlng further was expected, and was warranted In assuming that 
his contract was Intended to take effect from an earller period than its actual 
delivery. He probably died in the honest belief that he had thus provided for 
his widow. It would be far from good faith to his représentatives should it 
now be held otherwise." 
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We are of opinion tiiat the insurance policies in this Consolidated 
case took efïect on March 16, 1911, and covered the entire period from 
that date up to the death of the insured, and that whatever change, 
if change there was, in the health and physical condition of the in- 
sured prior to the dehvery of the policies to the insured on April 
16, 1911, was a risk within the terms of the policies, and that the in- 
surance company is liable on its contracts. 

The judgment and decree of the lower court is affirmed. 



TURNEE et al. v. METROPOLITAN TRUST CO. OF CITY OF NEW YORK. 

In re WESTERN STEEL CORPORATION. 

(Circuit Court of Appeals, Ninth Circuit. August 4, 1913.) 

No. 2,257. 

1. Pledses (§ 56*) — Sale or Plkdqe— Rights of Pledqee as Pubchaseb — 

Bonds of Pledgob Corporation. 

That a corporation as collatéral to its note pledges its own mortgage 
bonds does not change the rights of the pledgee under the contract, and 
where on default the pledgee becomes the purchaser of the bonds at pub- 
lic auctiou in good faith and strlctly as authorlzed by the contract, it is 
entitied to enforce the same to their f uU face value as it might the ob- 
ligation of a thlrd person, although it exceeds the amount of the debt. 

[Ed. Note.— For other cases, see Pledges, Cent. Dig. §§ 152-183; Dec. 
Dlg. § 50.*] 

2. Bankkuptcy (§ 316*) — Peovable Claims — Corpoeations. — Bonds Puk- 

CHASED BY Pledgee. 

The bankrupt corporation borrowed $600,000 from clalnaant trust com- 
pany and to secure its note therefor, whlch was dated and made payable 
in New York City, pledged an entire Issue of $2,000,000 of its own mort- 
gage bonds. The contract ailthorized clalmant on 'default to sell the se- 
curltles at any broker's board or public or prlvate sale t^'lthout adver- 
tisentent or notice, which were expressly waived, and further provided 
that if the salé were at public auctlon clalmant might become the pur- 
chaser. Bankrupt made default and was notlfled by clalmant that, un- 
less payment made before, thè bonds would be sold at public auction In 
New York City 30 days after , the note matured. Payment not being 
made, they w^ere sold on the day fixed, after notice by publication the 
preceding evening and moming in the three papers most generally used 
for such purpose, and notice by mail td investers In such securities, and 
■were bought by clalmant for $25,000. The sale was made at tliè place 
deslgnated for such sales by rule of the New York courts and at the reg- 
ular weekly auction of such securities. The property of the bankrupt 
consisted chlefly of a steel plant in the state of Washington, which had 
been operated unsuccessfully, and of undeveloped mining lands in Wash- 
ington, Nevada, and Brltlsh Coliimbia, largely Incumberéd. The property 
covered by the mortgage was appralsed at more than $350,000 in the bank- 
ruptcy proceeding, but its value was spéculative land the estimate made 
largely on hearsay. Held, that there was nothing in the Circumstànces 
of the sale to Impéach the good faith of clalmant, nor was the amount 
bid under ail the tacts so inadéquate, as to render it invàlld, and that 
clalmant was entitied to prove the bonds agalnst the estate in bank- 
ruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 474-477; 
Dec. Dlg. § 316.*] ; , 

fFor other cases see same tépic &■§ nUmbeb in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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Appeal from the District Court' of the United States for the North- 
ern Division oi the Western District of Washington; Clinton W. 
Howard, Judge. 

In the matter of the Western Steel Corporation, bankrupt. Appeal 
by Lester Turner, Sutcliffe Baxter, and Edgar Ames, trustées, from 
an order allowing the daim of the Metropolitan Trust Company of 
the city of ATew York. Afïirmed. 

ïhis is an appeal by the trustées In bankruptcy of the Western Steel Cor- 
poration, a bankrupt, from an order of the District Court, Western District 
of Washington, Northern Division, reversing an order of the référée in bank- 
ruptcy in so far as it rejects and disallows the claluis of the Metropolitan 
Trust Company, appellee herein, upon the bonds and note of the Western 
Steel Corporation. The effect of the order of the District Court is to allow 
the claims of the trust Company in full. As appears by an agreed statement 
of faets, thèse claims arose as follows: 

In January, 1911, the Western' Steel Corporation borrowed: $300,000 from 
the Metropolitan Trust Company, pledging as security therefore $1,800,000 
par value of its total issue of $2,000,000 of mortgage bonds. On Aprll 1, 
1911, the Steel corporation borrowed $300,000 additiotial, executlng a note in 
the trust company's favor for $600.000, dated April 1, 1911, due August 1, 
1911, and pledging the remalnder of the bond issue, as well as the $1,800,000 
previously pledged, as security i for the tirst $300,000 borrowed. On this note 
James A. Moore, then pi-esldent and a very large stockholder In the Western 
Steel Corporation, became guarantor. By the ternis of the note, whlch was 
dated and made payable In New York Glty, the trust company, as pledgee, 
possessed the right upon nonpayment of the note at niaturity to sell the col- 
latéral bonds at public or prlvate sale, with or wlthout notice, and the rlght 
to become a purchaser if the bonds were sold at a public sale. This power 
of sale and right to purehase were given lu the following language; "The 
said comiiany is hereby authorized, upon the nonpayment of any of the lia- 
bilities above, mentioned when due, to sell, assigu and dellver the whole of 
the, said securltles, or any part thereof, * * * at any broker's board or 
at public or private sale, at the oiition of the said company, without elther 
advertisement or notice, whlch are hereby gxpressly waived. I(,,such securl- 
tles or prope;;ty are sold at public sale, the said company may Itself pur- 
chase the whole or any part thereof, free from any right of rédemption on 
the part of the undersigued whlch is hereby ivalved and released." 

On August 1, 1911, the date of maturity of the note, the trust company sent 
the following letter to Mr. James A. Moore, président of the Western Steel 
Corporation, Seattle, Wash.: "I beg to call your attention to the fact that 
the note of your company for $600,000, of whlch you are the guarantor, whlch 
became due and payable to-day, was not paid. I am instructed to notlfy you 
that if the same shall not be paid on or before Monday, August 28, 1911, the 
securities therefor wlU be sold at public auction in this city, on Weduesday, 
August 30, 1911, and that in case there shall be a deflcieney, this company 
will look to you to make good any loss." 

Mr. Moore, as président of the Western Steel Corporation, on August . 11, 
1911, replied to the above letter as follows: "Your favor of the Ist inst. to 
hand, advi.sing me of the extension of time on the note of Western Steel to 
August 28th. I expect between now and that time to complète arrangements 
that will take up the note In full." 

No part of the note was paid, and the trust company caused the bonds to 
be advertised In the New York Èvenlng Tost on August 29, 1911, and in the 
New York Times and Wall Street Journal on the morning of August 30th 
for sale by public auctioneers at half past 12 o'clock of that day in the city 
of New York, and caused notices of such sale to be mailed to the principal 
bond buyers, bauking and financial corporations, flrms, and individuals in the 
flnanclal district of New York City. The sale was held as advertised, and 
the trust company became the purchaser of the bonds, as the highest and best 
bidder, for the sum of $23,000. This amount, less the expeuses of sale, it 
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credited upon the note for $600,000. The bonds had never been llsted as 
standard securlties, and, concerning their value and the properties which they 
covered, no deflnlte Information was possessed by the eommercial world. 

The properties of the bankrupt eonslsted of a number of undeveloped mines 
and Iron ore, llmestone, and other minerais in Brltish Colurabia, Washington, 
and Nevada, the values of which properties were highly uncertain. In the 
course of the bankruptey proceedings the Nevada iron properties were ap- 
praised at $25,000, but there was a claim for a vendor's lien thereon in the 
sum of about $100,000, for which claim proceedings in foreclosure were pend- 
ing at the time of the institution of thèse proceedings. There was a steel 
manufacturing plant and blast furnace in the state of Washington which had 
been operated intermittently and unsuccessf ully but under unf avorable con- 
ditions of management. It is agreed that the manufacture of steel is con- 
ceded to hâve been an expérimental industry on Puget Sound, "and the suit- 
ability of the plant's location, the adequacy and suitabillty of Its construc- 
tion and equipment, and the possibility of its lA-ofitable opération were then 
in doubt and dispute both in the commercial world generally and in New 
York, as well as in Seattle and in the state of Washington." Another estate 
was a tract of land on Graham Island In British Columbia. The interest of 
the Western Steel Corporation in this tract was this: The steel corporation 
owned seven-eighths of the stock of a Canadlan corporation called the West- 
ern Coal & Iron Corporation. This Canadlan corporation dld not own the 
land but had an option upon it held in escrow in British Columbia. When 
the securlties of the Western Steel Corporation were sold in New York, and 
when bankruptey proceedings were instituted, there was due and payable upon 
thèse lands, under pain of forfeiture of the escrows, $250,000, and there had 
been paid upon the lands about $150,000. The escrow agreements called for 
annual payments of $50,000, with interest payable semiannually, and provided 
for absolute forfeiture of ail past payments and cancellation of the option 
in case of 20 days' default in payment of principal or Interest. The shares 
of stock of the Western Steel Corporation in the Western Coal & Iron Cor- 
poration were, at the time of the sale of the bonds In New York and at the 
time of the bankruptey proceedings, deposited with the trust company as an 
asset correctly deseribed in the trust deed as held for the security of the 
bondholders. The right of James A. Moore and the Western Steel Corpora- 
tion to the shares of stocli in the Western Coal & Iron Corporation were, 
however, at the time of the sale of the bonds in New York and at the time 
of the bankruptey proceedings. In lltigatlon In the courts of British Columbia. 
W^hen the bonds were sold in New York, the Graham Island lands were 
known to contaln a deposit of coal and certain timber ; the coal had never 
been exploited but the timber was reported to be worth a good share of the 
purchase price remaining unpald. 

When the bonds were sold in New York, about $25,000 was due to laborers 
employed upon the steel plant, and this sum constituted a lien upon the plant 
prior to the mortgage securing the bonds held by the trust company. The 
appraisers in bankruptey found that the interest of the bankrupt in the Gra- 
ham Island property, as represented in the stock of the Western Coal & Iron 
Corporation, was worth about the sum of $200,000, although the appraisers 
stated that they belleved that the value of the property, if developed In con- 
nection with the opération of the steel plant as a going concern, would be 
greatly above the figures named. 

The appraisers valued the steel plant, blast furnace works, and plant site, 
with ail machinery and equipment used in connection therewith, at $99,035 
on the basis of a quick sale for cash but with the explanation that, valued as 
a going concern properly flnanced, the same property with certain material 
and supplies would be worth $399,942. The valuation placed upon the estâtes 
of the steel corporation, both under and outside the mortgage, amounted to 
$458,141, estimated upon the basis of a quick sale for cash ; but the same 
properties were found by the appraisers to be worth much more than this 
sum if operated as a going concern adequately financed. 

It further appears that the estâtes of the bankrupt corporation were sold 
after repeated advertisements In the Seattle and another Washington paper. 
207 F.— 32 
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and fùs6 In newspapers publlshed lii British Columbia and Nevada. The 
Mettopolltan Trust Company bought the property in for the sum of $720,000, 
making payment in bonds to the extent of $647,010 and in cash to the extent 
of $72,990. This sale was confirmed by the District Court sitting in bank- 
ruptcy. 

The newspapers in New York, in which the sale ' of the bonds was adver- 
tised, are generally consldered in the city of New York to be the best inedla 
for reachlng bidders and bilyersof stocks, bonds, and financlal securitles gen- 
erally ; orie Of them being the paper deslgnated by the United States District 
Court in Bànkruptcy for the Southern District of New York for the publi- 
cation of auctiôn sales. The place of the sale was the place designated by 
the gênerai rules of practice of the Suprême Court of the state of New York 
for publie auctlon sales ahd is the usual and proper place for eonducting such 
sales. The bonds were sold at a regular auctlon held weekly at the time and 
placé foi' the sale of stocks, bonds, and financial securities and was largely 
atteuded by buyers of financial securlties. It is agreed that the prooeedings 
for the sale of thèse securities, the notice given, and the manner in whlch 
the sale was advertised and conducted were such as are customary, regular, 
aiid lisùal in the sale of llsted or known stocks, bonds, and financial securi- 
ties inàrketable in the city of New York. No attaek on the sale was made 
by the Steel corporation, and no question as to the validity of the sale was 
ever raised until after bknkruptey proceedings were instltuted against the 
corporation. 

On October 26, 1911, the steel corporation was adjudged a bankrupt in the 
United States District Court, and the trust company as an unsecured eredltor 
presented its claim in bànkruptcy for the aniount of the unpaid balance of 
the "noté for $600,000. It did net at that time preSent any claim for the 
bonds but dld at ail times assert its ownership of the bonds as separate obll- 
gatioiis of the bankrupt. The bonds were of a total issue of $2,000,000 face 
value, secured by gênerai trust deed upon the properties of the bankrupt, 
with Carnegie Trust Company and Lawrence A. Ramage as trustées for the 
bondholders. ' For thèse two trustées the Metropolitan Trust Company and 
James F. JtlcNamara had become substitutes before and at the time of the 
loan of $600,000 and were the trustées for the bondholders at the time of the 
proceedings In bànkruptcy. The trust deed purported to cover ail the proper- 
ties of thë bankrupt but, in so far as personalty was concerned, was def ec- 
tive because it lacked the chattel mortgage affldavit required by laws of the 
State of Washington, and as to personal property, save the shares of stock 
actually delivered in pledge thereunder, was not bindlug. 

The trust company filed proof of claim on the issue of $2,000,000 of bonds, 
together with the entire issue of bonds and the mortgage securing the same, 
and prayefi that, after crediting the amount for which the same should be 
used in paying for the properties covered by the mortgage and irarchased at 
the bànkruptcy sale, it be allowed as a gênerai claim against the estate. 

The trijstee and référée allowed the claims for the amounts actually ad- 
vanced by the trust company, with interest, but rejected the balance of the 
clairns on the ground that the trust compauy acquired no title to the bonds 
bj^ reason of the sale above mentioned. Jn due course the district court re- 
vérsed the action of the refeïee and held that the sale, bèing subjéct to the 
laws of New York and havihg been coiiducted in the usual and customary 
manner and in accordance with the laws of that state, was valid; that.merè 
inadequaéy of price was insufflcient to justify the setting aside oî tb^ sa.le ; 
and that in any event the schedule and report, of the appraisers showed that 
the properties owned by the bankrupt corporation were widely scàttered, in- 
cumbered, and to a grea(; extent unpaid for. 

Munn & Brackett, of , Seattle, Wash., for appellants. 
Frederick Bausman, Daniel Kelleher, Robert P. Oldham, and Rob- 
ert C. Goodale, ail of Seattle, Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 
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HUNT, Circuit Judge (after stating the facts as above). The con- 
tract between the corporation and the trust company, like many con- 
tracts of pledge, was entered into in considération of a cash loan by 
the pledgee to the pledgor. The loan was made in reliance upon the 
collatéral and on the pledgor's contract that the collatéral might be 
sold and the pledge relationship ended at the time and in the mode 
expressly set forth in the contract of pledge; that upon nonpayment 
of the note for $600,000 the trust company was authorized to sell, 
assign, and deliver the whole of the securities or any part thereof "at 
any broker 's board or at public or private sale, at the option of the 
said company, without either advertisement or notice which are hereby 
expressly waived." We need not dwell at length upon the validity 
of the gênerai features of such a contract, because the appellants say 
in their brief that a provision in a contract of pledge that the pledgee 
may sell the collatéral without notice to the pledgor is valid and bind- 
ing ; they admit that where a pledge agreement provides that the col- 
latéral may be sold at private rather than public sale the stipulation 
is valid ; and they concède that a provision that a pledgee may become 
the purchaser at a public sale if the sale is conducted in strict good 
faith and in accordance with the terms of the contract is valid. Nev- 
ertheless they say that this case is distinguishable because the trust 
company was not merely trustée for the pledgor but for a pledgor 
which had placed itself entirely in the power of the pledgee by the 
waiver of ail the common-law safeguards in that the pledgee had 
power to sell without notice or advertisement at public or private sale, 
and at the public sale was authorized to become the purchaser of the 
pledgor's obligation. In their argument that thèse bonds were never 
out of the possession of the trust company pledgee, that no new con- 
sidération passed, and that no public sale held on the advertisement 
given could be valid, appellants make thèse contentions : 

First. That, where the pledged collatéral consists of an obligation 
of the pledgor in a greater amount than is due and the collatéral is 
purchased by the pledgee, he cannot enforce it against the pledgor in 
an amount greater than the sum originally loaned. 

Second. That the intent of the pledgee in making a sale on less than 
24 hours' notice must be held to hâve been to acquire title to the col- 
latéral by bare literal compliance with the power of sale or wantonly 
to sacrifice the equity of the pledgor. 

Third. That a sale without notice to the public is not a public sale, 
and that a just construction of the pledge agreement in the présent 
case is that advertisement was waived by the pledgor only in case of 
private sale. 

Fourth. That the duty of the pledgee was to obtain the highest cash 
value out of the collatéral, and thàt, if it failed to act fairly in the con- 
duct of the sale with such purpose in view, the sale must be held in- 
valid without regard to the terms of the pledge agreement. 

Fifth. That under the facts of the présent case inadequacy of price 
is so great as to constitute conclusive proof of lack of good faith on 
the part of the pledgee in the conduct of the sale. 

[ 1 ] The attempt to make a distinction between the rule which gov- 
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■efns contracts of pledge, where the pledgor prefers to pledge its own 
mortgage bonds as collatéral,' and that which governs such contracts, 
where thé pledgor pledges the bonds of another corporation, is not 
well founded. The contract measures the rights of the parties ; and 
where the expressed intention is that in case of foreclosure the bonds 
deposited may be sold as existing sécurities, and the pledgee is given 
the rîght to become the purchaser, why should there be any less good 
title conveyed to such purchaser than if he were selling the bonds of 
another corporation ? The reason for permitting the pledgee to be- 
corhe a purchaser is to permit him to buy the bonds, if he should wish 
to do so, ât â price higher than any one else will pay for them. Grant- 
ing that under such a contract the relationship of a pledgee to the 
bonds may offer temptatioh to sacrifice the rights of the pledgor, still, 
if upon close scrutiny it kppears that a sale has been fairly made and 
the right to become a purchaser has been specifically given to the 
pledgee by the agreement between the parties, the exercise of such a 
right must be upheld and its attefidant advantages, whatever they may 
be, must be accordèd to the purchaser. To hold otherwise would be 
to say that the courts can make a contract which will materially 
change the relationships of the parties by depriving one of them, in 
case of default by the other^ of the right to acquire f ull légal title to 
the thing pledged. The essential characteristic by which a pledge is 
distinguished from a common-law lien is that the article pledged may 
be Sold by the pledgee upon the nonperformance of the pledgor's obli- 
gation.' A sale divests: the title of the pledgor and gives to the pur- 
chaser a good title to the property pledged ; the pledgee selling both 
his own interest and ail the right, which the pledgor cpuld hâve em- 
powered him to, sell at the time the contract of pledge was made. 

The facts hereTail to show the features of a mortgage. The trans- 
action was a mère lien with respect to bonds of a corporation. There 
was no conveyance of légal title upori an express condition subséquent 
but delivery of personal property by a debtor, in security for a debt, 
accompanied by a written agreement whereby the debtor agreed that, 
if he did not pay the debt by a certain time, the créditer might dispose 
of the property to pay the debt. Jones on Collatéral Sécurities (3d 
Ed.) § 8. A corporation which has issued its bonds frequently pledges 
them as collatéral security for a debt. Nor is it unusual that in suits 
for forclosure the bonds pledged are offered at public sale and are 
purchased by the pledgee, who is entitled to the full face value of 
the bonds. Cases where this rule has been recognized by the courts 
are Farmers' Loan & Trust Co. v. Toledo & S. H. R. Co., 54 Fed. 759, 
4 C. C. A. 561 ; Gilchrist Transportation Co. v. Phœnix Ins. Co., 170 
Fed. 279, 95 C. C. A. 475 ; Atlantic Trust Co. v. Woodbridge Canal 
& Irrigation Co. (C. C.) 86 Fed. 975 ; and Bush v. Adams (C. C.) 165 
Fed. 802. 

In re Woods' Estate, 52 Md. 520, decided in 1879, is a learned dis- 
cussion of the attitude of a creditor who held under a pledge agree- 
ment notes of his debtor of a face value largely in excess of the sum 
loaned to the debtor ; such notes being delivered as collatéral security 
for the actual debt of the debtor. The court, among other things, 
said: 
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"It is truG the effect of carrylng out thèse contracts by a sale of the notes 
•was to increiise the gênerai indebteclness of the flrm,but it did not increase 
the debt then due the Garretts for whlch the, notes, were pledged as security. 
But this increase of gênerai indebtedness is exactly what the contracts con- 
teniiilated and what the parties intended in case a saie was made, so that the 
(piestlon cornes back at last to the valldity of the contracts in this respect. 
Xow, if Instead of giylng thèse notes, in the forin in whieh they were drawu, 
to the Garretts as collatéral security, the flrm had placed them in the hands 
of a broker for sale, and he had sold tUem to the same parties and for the 
sanie price the Garretts obtained for them, and the flrm had received the 
l)roceeds and applied them to this debt, exactly the same resuit would hâve 
foUowed. There would hâve been the same increase of the gênerai indebted- 
ness of the firm and the same diminution of the Garrett debt which was ef- 
fected by the sale under the contracts, and in the case supposed it will hardly 
be contended that the purchasers would not hâve had a valid claim against 
the flrm for the full amount of the notes. Such notes are donstantly sold on 
the streets in ail the large commercial cities of the country, and it is not 
uncomiaon for merchants to resort to this mode of raising, money. How-ever 
hazardous it may be, there is nothing uulawful in it, audit cannot be doubted 
but that the purchasers acquire àgood titletosuch paper. It is apparent to 
niy mind that it was In view of this recognlzed practice, and the acknowl- 
edged rights of purchasers in such cases, that thèse contracts were made and 
the notes sold thereunder." 

.Appellant cites Peacock v. Phillips, 247 111. 467,, 93 N. E. 415, 32 
L. R- A. (N. S.) 42, as sustaining a contrary contention. The court 
there seems to hâve followed the settled law of the Illinois jurisdiction 
and interpreted the power of sale given in the coritract ih the case 
as merely enabling the bank to do an act to obtain payment which 
coiild not othervvise be donc, but not as conf erring a power to bestow 
a greater right upon the purchaser with full notice of the facts and 
circumstances and the extent to which the bank could enforce the 
obligation than the bank would hâve had in case of foreclosure. The 
case loses much strength as an authority herein because it expressly 
recognizes that corporate bonds are upon a différent footing from 
promissory notes, secured by trust deeds, given as collatéral. 

[2] Inasmuch as the contract involved herein was not in itself 
invalid, its provisions became enforceable unless it appears that, in 
the manner of enforcement, some wrong was done to the steel corpo- 
ration. Of course the power of sale must hâve been fairly exercised ; 
but, if it was pursued under the letter as well as the true spirit of 
the contract, there can be no conclusion of unfairness or of sacrifice of 
the equity of the pledgor. The terms of an agreement of pledge may 
be severe ; but, if they are complied with, it is but carrying out the 
intention of the parties. The notice sent on August 1, 1911, by the 
Metropolitan Trust Company to the Western Steel Corporation made 
it perfectly plain that unless the note of the corporation was paid on 
or bcfore Monday, August 28th, the securities would be sold at public 
auction on Wednesday, August 30th. This gave the steel corpora- 
tion more than three weeks' time within which to perfect an expected 
"arrangement" whereby they would take up the note in full before 
sale of the securities. But they failed to do anything. Then the 
pledgee, as authorized by the contract, proceeded to sell at public 
sale after notice published in those New York papers customarily 
used by pledgees in New York to give notice of sales of pledged col- 
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latéral. The sale was made at a regular weekly auction in salesrooms 
in New York where buyers of securities congregate ; the auctioneers 
who conducted the sale were well knovvn as carrying on a large busi- 
ness in selling stocks and bonds; the salesrooms were those desig- 
nated by the rules of practice of the Suprême Court of the state of 
New York for the sale of real estate; and the sale was made to the 
persons who made the highest bid. 

Thus far we can find no préjudice to the rights of the steel corpora- 
tion. That the notice of sale was published for only one day before 
the sale and upon the day of the sale is not évidence of wrongdoing, 
for the contract expressly authorized a sale, public or private, "with- 
out either advertisement or notice" which were expressly waived. 
The contract was not unusual, nor was the notice for less time than 
is customarily given. The pledgor itself had had ample notice that a 
sale would be made, yet made no objection to the contemplated step. 
Moreover, the trustées offer no évidence to the effect that, if longer 
advertisement had been had, better bids would probably hâve been 
made. Indeed, they presented no testimony whatever of an affirma- 
tive character which would warrant this court in reversing the déci- 
sion of the court below. The argument of inadequacy of price paid 
for the bonds is pressed with much earnestness. Reiterating the 
elementary rule that if there were any évidence of wanton disregard 
of the riglits of the pledgor, or any such gross inadequacy of price as 
to raise a presumption of fraud, the saleshould be set aside, neverthe- 
less we find nothing in the record to show that the price paid or the 
circumstances surrounding the sale indicate fraud or lack of good 
faith. It is true that the appraisal in bankruptcy, which was made sev- 
eral months after the sale, showed that the whole property covered by 
the bond issue was worth at least $366,035, and much more as a going 
concern properly financed; but the estimâtes of value put upon the 
minerai claims were based largely upon hearsay and apparently in 
some instances were not made with full information of the state of the 
liens pending against certain of the property appraised. The apprais- 
ers reported that the coal properties required development work be- 
fore it would be possible to realize upon them; foreclosure would 
hâve to be made in several matters where liens existed ; and liens for 
labor would hâve to be satisfied. The steel plant had never been oper- 
ated successfully, nor did the pledgor when it pledged its bonds put 
any estimated value upon them in the contract of pledge, although in 
the body of the contract there was a description of the bonds and a 
space in which to insert an "estimated niarket value of $— -." 

In the light of ail thèse circumstances, there is ample support for 
the décision of the court below holding that neither gross inadequacy 
of price nor fraud was established or could be presumed. As said by 
the court in its opinion : 

"The schedule and the report of the appraisers show that the properties 
owned by the liankrnpt corporation are widely scattered, incuinbered, and 
largely uupaid for. Their vahie Is uncertain and highly problematic at best. 
Sufflce it to say on this branch of tlie case that no such inadequacy oî price 
is shown as would shock the conscience or raise a presumption ot fraud where 
it is couceded that no fraud was practieed or existed." 
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Muhlenberg v. Tacoma, 25 Wash. 36, 64 Pac. 925, cited by appel- 
lants, is not directly pertinent because the court found that the sale 
•of the pledge was with the object of getting title to the property. 
Perkins v. Applegate (Ky.) 85 S. W. 723, was a case where the facts 
disclosed false statements and positive déception and improper con- 
<iuct. 

As sustaining a sale made where the procédure was much like that 
pursued in the présent case, the following cases are relevant : Farm- 
ers' Loan & Trust Ce. v. Toledo & S. H. R. Ce, supra ; Morris & 
Whitehead v. East Side Ry., 104 Fed. 409, 43 C. C. A. 605; Wheel- 
wright v. St. Louis, N. O. & O.C. T. Co. (C. C.) 56 Fed. 164; Fi- 
delity Insurance Co. v. Roanoke Iron Co. (C. C.) 8.1 Fed. 439 ; Farm- 
ers' National Bank v. Venner, 192 Mass. 531, 78 N. E. 540, 7 Ann. 
Cas. 690; In re Mertens, 144 Fed. 818, 75 C. C. A. 548; Hiscock v. 
Varick Bank of New York, 206 U. S. 28, 27 Sup. Ct. 681, 51 E. Ed. 
945. 

We think that thèse viewç sufficiently meet thè main points of ap- 
pellants' case. We hâve given very careful considération to the ar- 
guments, and our conclusion is that the contract was valid and that 
there is no sufficient reason advanced for setting aside the sale made 
thereunder and denying to the appellee the full benefit of its securi- 
ties. 

Decree affirmed. 



CITY WAÏEK CO. OF CHILLIOOTHE v. CITY OF CHILLICOTHE, MO. 

(Circuit Court of Appeals, Eiglitli Circuit. July 24, 1913.) 

No. 3,914. 

1. Watees and Water Courses (§ 188*) — Wateb Coupantes — MriticiPAL 

Grants and' Contbacts. 

Wliere a city ordinance, entering into a contract wlth and grantiug a 
franchise to a water corupany, spécifies a deflnite term for its duratiou, 
tlie rlghts of the company and the obligation of the city under its con- 
tract terminate on the expiration of sueh term, and cannot be enlarged 
by implication. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
§1 287, 288 ; Dec. Dig. | 188.*] 

2. Watebs and Waïèb Cotjeses (§ 200*)-^Wateb Companies — Co>'teagt .with 

City — Dueatiox. ,, , 

Such an ordinancie liniited the franchise of the company to 20 years 
and bound the city to pay .hydrant rentals for "tlie fuU terip a.s here- 
inbefore specified." , J/eM, that the obligation of the city to pay sucli 
rentals, iterminated at the end of 20 years, and the contract was not 
extended by the fact that the city i^ermitted the coimpany to occupy tlie 
streets >ylth its pipes thereafter. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
% 274;- Dec. Dig. § 200.*] -y 

3. Wateus and Wateb Courses (§ 200*) — Wateb CompanIes — Liabilitt of 

CiTï FOB Hydeakt Rentals — liipiiiED Conteact. 

Under Bev. St. Mo. 1909, § 2778, whieh provides that no city or town 
shall make any contract, except in writing, etc., as construed by the 

*For other cases see same topic & § nuubek la Dec. & Am. Dlgs. 1907 to date, & Rep,'.r Indexes 
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Suprenje Court of the state, a.city caniiot be held liable to a water Com- 
pany for, hydrant reutals, after tlie expiration of tlie written eontract 
between . them, on t'be groimd of holding over as lessee or any otber 
ground of Implied eontract. 

[Ed. Note. — For otber cases, see Waters and Water Courses, Cent. Dig. 
î 274; Dec. Dig. § 200.*] 

4. Waters and Water Courses (§ 200*) — Water Companies — Liability of 
City for Watkb — Conversion. 

A city cannot be held liable in tort for the conversion of water, whlch 
It used from flre hydrants of a water company without any eontract 
therefor, where it appears that such use was with the company's knowl- 
edge and consent. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig.. 
§ 274; Dec. Dig. § 200.*] 

In Error to the District Court of the United States for the Western 
District of Missouri; John C. Pollock and Arba S. Van Valkenburg, 
Judges. 

Action at law by the City Water Company of Chillicothe against the 
City of Chillicothe, Mo. Judgment for défendant, and iDlaintiiï brings 
error. AfBrmed. 

For opinion below, see 196 Fed. 234. 

Clifford Histed, of Kansas City, Mo. (James Harkless, of Kansas 
City, Mo., on the brief), for plaintiff in error. 

Lewis A. Chapman and B. B. Gill, both of Chillicothe, Mo. (John 
H. Taylor and Forrest Ml. Gill, both of Chillicothe, Mo., on the brief), 
for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and WIIv 
LARD, District Judge. 

WILLARD, District Judge. The City W^ater Company, which was 
the plaintifï below, brought this action to recover of the défendant 
$22,154, so-called hydrant rental, from October 16, 1906, to Septem- 
ber 30, 1911. The city defended on the ground that the eontract under 
which it agreed to pay for the water expired on October 16, 1906. The 
court directed a verdict for the défendant. 

In the first count of the pétition the company sought to recover 
upon an express eontract, which eontract is found in the ordinance 
of October 16, 1886, under which the system of waterworks was con- 
structed. The ordinance commences as follows : 

"Sec. 1. Be it ordained by the mayor and city council of the city of Chilli- 
cothe, Missouri, that in considération of the premises and the eontract herein- 
after set out there Is hereby granted to Henry C. Couiegys and Jared E. Lewis, 
of the city of New York, and thelr assigns and successors, the rights, privi- 
lèges, and franchises herein contalned, and the eontract heretofore entered iu- 
to by and between the mayor of the city of Chillicothe, Missouri, on behalf of 
said city, and the said Comegys & Lewis, is hereby ratifled and confirmed." 

The eontract is then set out in full. Such portions of it as are ma- 
terial are as follows : 

"(10) ïhe said Comegys & Lewis, thelr assigns and successors, in addition 
to said flre hydrants, agrée to furnish, free from any additional charge or 
expense, water for four public drinking fountaius, one in each ward of said 



•For other cases see same topic & § numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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«îty, for man and beast, and one spray fountain in the clty park, and for 
City and public school buildings, flre, drill, and engine bouse, and for flush- 
Ing gutters and sewers." 

"(11) The said Comegys & Lewis, tbelr assigns and successors, further agrée 
to sell theaforesald waterworks to the city of ChUlicothe, 1£ sald city shall so 
elect, at the expiration of ten years from the date of the contract, and every 
flve years thereafter, * » * and should the said dty elect not to purchase 
and own the said works in the manner and time aforesaid, then ail; the 
rlghts and privilèges of this contract granted to said Com^ys & Liewis, tlieir 
assigns and successors, shall continue in full force and efteet untll this con- 
tract shall expire by limitatlbn, or as may be otherwise hereinaftèr provided." 

"And in considération of the fulflilment of ail the foregoing agreements and 
obligations entered into by said Comegys & Lewis, their assigns and successors, 
the dty of ChUlicothe, thrpugh its board of mayor and city council, hereby 
agrées and stipulâtes as follows : 

"(1) To grant to Comegys & Lewis, theIr assigns and successors, the rlght 
and francliise to construct, maintaln, and operate waterworks in said city 
of ChUlicothe for public and private supply of water within said city for 
the i)eriod of twenty years." 

**(3) The sald dty of ChUlicothe, Missouri, agrées to pay the said Comegys 
& Lewis, their assigns and successors, an annual rental of tbirty-flve dollars 
for each of said flrst ninety hiydrants set, erected and put in use as aforesaid, 
and further agrées to pay an annual rental of thlrty dollars for each hydrant 
placed and put in use upon the extension of mains whicb may be ordered laid 
by said dty of ChUlicothe, said extenîslon to be at the rate of ten (10) flre 
hydrants to each mile of said pipes so laid, and located at such points as the 
dty authorltles may détermine; ail of the said rental to be paid in equal 
Bemi-annual payments in the full term as berelabefore spedfled." 

The second section of the ordinance is as follows : 

"Sea 2. For the purpose of meeting and iiaylng the said hydrant rental 
as j5rovlded in this ordinance, tbere is hereby set apart during the continu- 
ance of this contract out of the annual levy for dty purposes not exceeding 
five mUls on the dollar of the assessed annual valuatlon of ail taxable property 
In the clty, which, when coUected, shall be paid into a spécial fund known 
as the 'Water Expense' Fûnd, which shall not be used or applled to any other 
purpose whatever than the jpayment of the expense provided for in this ordi- 
nance ; provided that any surplus in said water expense fund may be applled 
to any other lawful purpose." 

Aè said in the case of the City and County of Denver v. New York 
Trust Company, 229 U. S. 123, 33 Sup. Ct. 657, 57 h. Ed. 1101, de- 
cided by the United States Suprême Court, May 26, 1913 : 

"The word 'contract' Is used hère, as elsewhere in the ordinance, as inclusive 
of the franchise to occupy and use the streets." 

[1] There is nothing in the ordinance indicating what the rights of 
the parties should be at the expiration of the 20 years named therein, 
but this fact does not authorize a court to enlarge by implication the 
rights of the parties as fixed by the contract. In Détroit United Rail- 
way V. City of Détroit, 229 U. S. 39, 33 Sup. Ct. 697, 57 L. Ed. 1056, 
decided by the Suprême Court on May 26, 1913, it is said: 

"Nor do we flnd more force in the claim of an implied contract to permit 
therailway to remain Inrthe stregts under such reasonable arrangements for 
public service as the situatipn might require. The^right to grant the use of 
the streets was in the city. It had exerdsed it, had fixed by agreement wlth 
the railway the definite period at which such rights should end.' At thelr ex- 
piration the rights thus deflnttély granted terminated by force of the terms of 
the instrument of grant. The railway took the several grants with knowledge 
of tbelr duration, and bas accepted and acted upon them wlth that fact clear- 
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ly and dlstlnctly evidenced by written contract. The rights of the parties 
were thus flxed, aad carinot be enlarged by implication. Loulsville Trust 
Co. V. Cincinnati, 76 Fed. 296 [22 C. C. A. 334] ; Cedar Rapids Water Co. v. 
Cedar Rapids, 118 lowa, 234 [91 N. W. 1081]; Scott County Road Company v. 
Hines, 215 U. S. 336 [30 Sup. Ct. 110, 54 L. Ed. 221] ; Turnpike Company v. 
Illinois, 96 U. S. 63 [24 L. Ed. 651]." 

[2] The tinie during which the city bound itself to pay the hydrant 
rental was.expressed in paragraph 3, by saying that it should be for 
"the full term as hereinbefore specified." The only term specified in 
the contract, either before or after thjs provision, is the term of 20 
years found in the first of the clauses which state the obligations of 
the city. That the term of 20 years is "the full term as hereinbefore 
specified" admits of no doubt. The same construction must be placed 
upon this clause in the contract as if,i instead of saying "for the full 
term hereinbefore specified," it had said "for the full term of twenty 
years." This period of 20 years expired on the 16th day of October, 
1906. Ail the rentals accrued prior to that date hâve be;en paid by the 
city. Those hère sought to be recovered are for periods after that 
date. 

The thebry of the plaintifif is that the pi-ovision whiqh requires the 
Company to furnish water contains no limitation as to the time during 
which it wasto furnish it; that therefore it was bound to furnish it, 
even after the expiration of the 20 years, if the défendant^ allowed it 
still to occupy the streets with its mains and hydrants ; and that, be- 
ing bound to furnish it, the city was bound to pay for it. The con- 
tract, however, expressly limited the period during which the city was 
bound to pay to 20 years. The obligations of the company and the 
city in this respect were reciprocal. When the city agreed to pay for 
20 years only, it necessarily foUowed that the company was bound to 
furnish water for 20 years only. The theory that the obligation upon 
the company to furnish water was unlimited as to time cannot there- 
fore be maintained. 

The contention of the plaintifï is that the limitation of 20 years ap- 
plied only to the franchise or right to occupy the streets of the city 
for the purpose of its business, and that the city might waive it. That 
the city might waive this limitation and allow the company to stay in 
the streets is one thing ; but to say that this mère waiver extended 
the period during which the city was bound to take the water and to 
pay the hydrant rentals named in the ordinance is quite another thing. 
If this were true, the resuit would be that the city would be bound to 
pay during the extended period, whether it used the water or not. 
If it established a system of its own, or took water from a System es- 
tablished by another company, it would still be obliged to pay the plain- 
tiff if it allowed it to stay in the streets. In other words, the only 
way by which the city could hâve relieved itself of the obligation to 
pay the rental was by, immediately on the expiration of the 20 years, 
ordering the plaintiff to move its pipes from the streets. The con- 
tract admits of no such construction. 

Does the fact that the city used the water after October 16, 1906, 
enable the plaintifï to recover upon the original contract ? Under that 
contract the city was unquestionably bound to pay the hydrant rental 
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■during tlie period of 20 years, whether it used the water or not. If 
sued during that period, the fact that it had not used the water would 
liave constituted no défense. How, then, can the mère fact that the 
city after that period used the water create an obligation under the 
contract, when that fact during the existence of the contract was not 
îiecessary to create sttch obligation? 

[3] It is further claimed by the plaintiff that the relation estab- 
lished by the ordinance between the partie» is that of landlord and ten- 
ant, that the company leased the hydrants to the city for a period of 
20 years, that upon the expiration of that period there was a holding 
-over, and that thereby the contract was converted into a leasing from 
year to year. The case principally relied upon by the plaintiff to sup- 
port this theory is Appleton Waterworks Company v. City of Apple- 
ton, 132 Wis. 563, 113 N. W. 44. In that case, after the period named 
in the ordinance had expired, the company undertook by notice to in- 
crease the hydrant rental over the amount named in the ordinance. A 
judgment in its favor in the court below was reversed, and the case 
would hâve been dismissed, had it not been apparently for an agree- 
ment by the city that it was liable for the amount named in the ordi- 
nance. It is thus seen that the point at issue in the case at bar was 
not litigated nor decided in that case. It appeai^ed, moreover, that 
after the period named in the ordinance had expired the city paid and 
the company received the amount named therein, that the city was will- 
ing to continue payment of such amount for the future, and had ap- 
propriated money therefor. It further appeared that after the expira- 
tion of the term mentioned in the ordinance, and prior to the notice in- 
■creasing the hydrant rental, the contract had been continued from year 
to year by mutual consent. In the case hère it appears that nothing of 
that kind took place. The défendant has insistently refused to recog- 
nize the existence of any contract between itself and the plaintiff since 
October 16, 1906. It has refused to pay any rental as provided in the 
■ordinance, and it seems that the plaintiff to some extent has assented 
to the theory that the original contract was not in force during the 
period elapsing since October 16, 1906. By the terms of the ordinance 
the company was bound to furnish water to the City Hall, yet after 
the expiration of the contract it furnished water to a rest room in 
the City Hall, charged the city for it, and the city paid the bill. This 
would not hâve been donc, had the plaintiff considered that the orig- 
inal contract was continued in force from year to year. Moreover, 
the ordinance of June 15, 1908, by which the parties settled a claim 
for rental accruing prior to the expiration of the contract, contained 
this provision: 

"It is understood by both parties to this contract and ordinance that since 
the date of the expiration of the water company's franchise with the city, 
viz., October 16, 1906, there has been no agreement or contract between the 
city and the said company by the terms of which the city is to pay for wa- 
ter furnished the city by the company." 

The évidence shows that since October, 1906, the parties to this suit 
hâve had negotiations and dealings concerning their relation to each 
other, that the company has occupied the streets during that time and 
has sold water to private consumers, and that during this time the city 
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has never in any way recognized the original contract as being so far 
in force as to compe'l it to pay any hydrant rental. 

In the application of the doctrine of landlord and tenant to this 
case there is, moreover, a difficulty in pointing out any particular au- 
thorized act of an agent of the city which would constitute such a 
use of the water immediately after October 16, 1906, as to indicate 
an intention to hold over. There is évidence that water was used on 
the occasion of certain fire^ in the city, but when thèse fires occurred 
does net appear. But, in any event, the theory that the relation of 
landlord and tenant existed between the parties cannot be applied to 
any case arising in Missouri, by reason of the statutory provisions 
hereinafter referred to. The plaintiff's claim must rest upon the 
theory that after 1906 there was a contract from year to year and for 
each year. This would, however, be a new contract, or a séries of new 
contracts, and would not be the contract of 1886. Such a contract, if 
it existed, would be an implied contract, and not an express one. The 
authorities cited by plaintiff indicate that the contract between a land- 
lord and tenant resulting from a holding over after the expiration of 
the term named in the original lease is an implied contract. When 
articles furnished are consumed, the law implies a contract to pay for 
the articles. When a tenant holds over, the law implies a contract 
to pay rent. In both cases there is an implied contract, but no express 
one. In one case the implication is that there will be paid what the 
article is reasonably worth; in the other, that there will be paid the 
same amount as has been paid. The fact that such an amount appears 
in some written document does not make an express contract out of an 
implied contract. The contract resulting from a holding over by a 
tenant being then an implied one, it falls under the condemnation of 
the M'issouri statute hereinafter referred to. There can be no recov- 
ery on the first count of the pétition. 

This brings us to the considération of the second count of the péti- 
tion, which, so far as hère material, is as f ollows : 

"Plaintiff, further complainlng, says : That contluuously from the 16th day 
of October, 1906, to and Including the 30th day of Septeniber, 1911, plaintlfC 
was the owner of a System of waterworks duly located, lustalled, and in opér- 
ation in the city of Chillicothe. That there were and are upon sald System 
one hundred thirty-foiir (134) lire hydrants, and that during ail of the 
time herein referred to the plaintiff coutinued to and did operate said wa- 
terworks System, and furnlsh through the same to the sald tire hydrants a 
constant supply of water. That during ail of sald times the city of Chilli- 
cothe had and maintained an apparatus and eqnipnient for the extinguishmeut 
of Ares, and was in control and possession of the snid fire hydrants. That 
from the 16th day of October, 1906, down to and including the sald 30th day 
of September, 1911, the sald one hundred thlrty-four (134) fire hydrants stiU 
remalning intact and under the control of the défendant, and the défend- 
ant having access thereto, the sald défendant did, during ail of said time, use 
said hydrants and the water therefrom for the purpose of extinguishlng fires, 
for fire, drill, and engine hoûses, and for flushlng sewers and gutters, and 
other public uses. That thereby the said défendant became liable to the 
plaintiff for the reasonable value of the water and the use of sald lire hy- 
drants." 

The demurrer to this count was sustained on the ground that a 
recovery thereunder was prohibited by section 2778 of the Revised 
Statutes of Missouri; of 1909, which section is as follows; 
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"Section 2778. Contraets^ — ^^Execution of by Counties, Towns, etc. — Fovm of 
Contract. — Xo county, city, town, village, school townshlp, school district or 
ottier municipal corporation shall make any contract, unless the same sliall be 
withln the scope of its powers or be expressly authorized by law, nor unless 
such contract be made upon a considération whoUy to be performed or exe- 
cuted subséquent to the making of the contract ; and such contract, including 
the considération, shall be in writing and dated v?hen made, and shall be sub- 
scribed by the parties thereto, or their agents authorized by law and duly 
appolnted and authorized in writing." 

The décisions of the Suprême Court of Missouri upon the effect of 
this statute are numerous and uniform. They hold that no liability 
can be imposed upon a city to pay the reasonable value of articles 
which it has accepted and used, when section 2778 has not been com- 
plied with. They hold, therefore, that a city cannot be made liable 
upon an implied contract. Woolfolk v. Randolph County, 83 Mo. 
501 ; Anderson v. Ripley County, 181 Mo. 46, 80 S. W. 263 ; Phillips- 
V. Butler County, 187 Mta. 698, 86 S. W. 231 ; Mprrow v. Pike Coun- 
ty, 189 Mo. 610, 88 S. W. 99; Miller v. Douglas County, 204 Mo. 194,. 
102 S. W. 996; State ex rel. v. Dierkes, 214 Mo. 578, 113 S. W. 1077. 

A perusal of the statute above quoted and of thèse décisions will 
show that the theory of landlord and tenant advanced by the plaintifï 
cannot help it. The only written contract in the case expired on Oc- 
tober 16, 1906. If the défendant is liable in this action, it must be by 
reason of something done by it after that date, and the act then done 
by it must hâve in légal efïect produced a contract between it and the 
water company. But by the terms of section 2778 that contract was 
required to be in writing, was required to bear date after October 16, 
1906, and was required to bear the signature of the mayor. No such 
writing was ever executed. 

[4] It thus appears that if the plaintiff claims to recover upon this 
count upon the theory that it has f urnished water and the city has used 
it, or upon any theory involving a contractual relation between the 
parties, the claim cannot be sustained. This the plaintiff seems to 
admit, as it says in its brief : 

"Therefore, in the cases in which such recovery has been denied on implied 
contract, cited by Judge PoUock, and elsewhere appearing in the Reports, it 
would hâve amounted to a plain and palpable évasion of the statute to uphold 
the right of recovery. Manifestly, under those décisions, it would nuUify the 
entire purpose of the act if the municipality, and those dealing with it, could 
évade the terms of the statute, and purposely make a void contract, and there- 
by create a valid obligation." 

And in its brief it disclaims any such intention. It says : 

"This relation, whatever its nature, was not the resuit of or in pursuance of 
agreement, and hence was not a subject-matter that could hâve been reduced 
to writing, for the very polnted reason that no arrangements had ever been 
made, or àttempted to be had, between the city and the plaintiff, which could 
baye been reduced. tp writing. It is not a case of the application of the doc- 
trine of liàbllit^y 'growing out of obligation assumed by or at the spécial in- 
stance or reauest of another, nor a service performed at the instance ànd re- 
quest of the city, but it was a taking and appropriation of the property and 
■use in the absence of any arrangement^ either gênerai or spécial, and without 
àny riefeotiatioii or understanding oï anf 'kiad.** "' - 
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It does, however, seek to sustain this count on the tlieory that ît is 
to recover damages for a tort. The count, however, is wanting in ail 
the allégations essential to such an action. It contains no allégation of 
any wrongdoing on the part of the défendant. It does not allège that 
the défendant unlawfully and without the knowledge of the plaintiff 
took water from the hydrants. It does not allège that this was donc 
without the consent of the plaintiff. On the contrary, it négatives any 
such idea by alleging that the plaintiff f urnished to the hydrants a 
constant supply pf water, 

There can be no conversion where the taking is with the consent of 
the owner. If the complaint had alleged that the plaintiff had turned 
the water off from the hydrants, disconnectéd them from its mains, 
and that the défendant had unlawfully connected them and used the 
water, without the knowledge or consent of the plaintiff, a différent 
case would hâve been presented from that now before the court. The 
cases cited from the Suprême Court of Missouri to show that munici- 
palities are liable for torts committed by them hâve no application to 
this case. The demurrer to the second count was prOperly sustained. 
In Boise Artesian Hot & Cold Water Company, Ltd., v. Boise City, 
230 U. S. 84, 33 Sup. Ct. 997, 57 L. Ed. 1400, decided by the Suprême 
Court of the United States on June 16, 1913, and since this case was 
argued, the statutory provisions of Idaho and the facts in the case 
were so différent from the statutory provisions of Missouri and the 
facts in this case that the holding in that case that the city was liable 
for water rent furnishes no authority for a similar holding in this case. 

The judgment of the court below is affirmed. 
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BENNETT & GOODALL v. AMERICAN-HAWAIIAN S. S. CO. et aL 
(Circuit Court of Appeals, Nlnth Circuit August 18, 1913.) 
No. 2,230. 

1. SnippiNQ (§ 54*) — Chaetebs — Limitation of Liabilitt or Chaeterer. 

Where a vessel is insured by the owner, a charter of the same, whlch 
is a démise of the vessel, may lawfully lirait the liabllity of the charterer 
to such loss or injnry as Is not covered by the policles of Insurance, even 
though the Vessel is without motive power and must be towed. 

[Ed. Note. — For other cases, see Shlpping, Cent Dig. §§ 219-221; Dec. 
Dlg. § 54.* 

Liability for loss of or injuries to chartered vessel, see note to Salem 
Brick & Lumber Co. r. Donald & Taylor, 116 C. 0. A. 508.] 

2. INSUBANCE (§ 403») — Causb of Loss — Habine Insubance — Neolioenob oï 

OwKEE, Master, ob Cbew — "Pebils of the Sea." 

A policy of Insurance against périls of the sea covers a loss by strand- 
Ing or collision although arising from the négligence of the iiisured or of 
the master or crew. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. i 1091 ; Dec Dig. 
1403.» 

For other définitions, see Words and Phrases, vol. 6, pp. 5295-5301.] 

*For othw casM sm urne topic & { HUMBas In Oeo. A Am. Dis*. VXfJ to data, * Rep'r Ind«xw 
t Rehearlng denled October 29, 1913. 
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3. Insurance (§ 403*)— Cause of Loss-t-Marine Insubance — "Pebil of the 
Sea." 

The striking and strandlng of a Ughter vvMle belng towed in tlie usual 
manner in Napa creek, which is a tidal tributary of San Francisco Bay, 
was due to a péril of the sea withln the terms of an Insurance policy 
thereon. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1091 ; Dec. Dig. 
§ 403.* 

Appeal and Cross-Appeal from the District Court of the United 
States for the First Division of the Northern District of Cahfornia; 
John J. De Haven, Judge. 

Suit in admiralty by the American-Hawaiian Steamship Company 
against Bennett & Goodall, a corporation, respondent, and the. Napa 
Gravel & Material Company and the American Bonding Company 
of Baltimore brought in by pétition of respondent under admiralty 
rule 59. From the decree libelant and respondent appeal. Affirmed. 

Louis T. Hengstler, of San Francisco, Cal., for American-Hawaiian 
S. S. Co. 

Jesse W. Lilienthal and Albert Raymond, both of San Francisco. 
Cal., for American Bonding Co., of Baltimore. 

Edwin T. Cooper, William Denman, and Denman & Arnold, ail 
of San Francisco, Cal., for Bennett & Goodall. 

Théodore A. Bell, of San Francisco, Cal., for Napa Gravel & Ma- 
terial Co. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. Thèse appeals grow out of a libel filed in 
the court below by the American-Hawaiian Steamship Company 
against Bennett & Goodall to recover the value of a certain Ughter 
belonging to the libelant and by it chartered, together with another 
one, to Bennett & Goodall, and which lighters were subsequently sub- 
chartered, with the consent of the libelant, to the Napa Gravel & Ma- 
terial Company, the performance of which contract with Bennett & 
Goodall was secured by a bond executed by the American Bonding 
Company of Baltimore. The subcharterer and its bonding company 
were made parties to the proceeding on pétition of the respondent 
Bennett & Goodall, to the end that the entire controversy might be 
settled in the one action. One of the provisions of the subcharter 
was as follows: 

"The entire barges are hereby let and surrendered to the said (Xapa Gravel 
& Material Company) who shall hâve exclusive control thereof." 

And another of its provisions made the subcharterer "fuUy re- 
sponsible for and" liable "to pay on demand any and ail damages and 
détérioration to said barges and to each and both of them not directly 
due to ordinary wear and tear or not included in and covered by the 
insurance policies now or hereafter in existence insuring said barges." 

The bonding company bound itself in a certain stated sum of money 
for the faithful performance of ail of the obligations of the subchar- 
terer, "provided, however, that the surety shall not in any event be 

•For other cases see same topic & § ntjmbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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liable for the payment of any damage br loss coverable bypolicies of" 
insurance insuring said barges against damage or loss by accident or 
fire." As a maîtter ,oi course, if, uponthe record, the respondent cor- 
poration Bennett & Goodall is not liable for the loss of the vessel in 
question, the action will likewise be ended as respects the subcharterer 
and the bonding company. The charter to Bennett & Goodall con- 
sisted of a letter from the libelant, ttie terms and conditions of which 
were accepted by Bennett &• Goodall, the pertinent portions of which 
are as follows: 

"You [Bennett & Goodall] are to be responsible for thèse lighters and what- 
ever gear is on them wlien you take theui, and are to return them in as good 
order and condition as wlien you got them, reasonable wear and tear and 
Iiappenlngs eovered by their présent policies oT insurance excepted. You are 
particularly not to permit anytliing to be loaded on them or unloaded from 
them in a mauuer that will twist or strain them, and If theyare lost through 
any cause that will permit our underwriters to make a successful défense 
against paying the face of the poUcies, you are to be responsible. We are 
to keep the lighters iusured as they are now insured," etc. 

Notwithstanding the foregoing express provisions of the charter 
party, the libel alleged it to be as follows : 

"That on or about the 18th day of Mardi, A. D. 1907, the libelant was the 
owner of the lighter called 'No. 1' ; that on or about said 18th day of March, 
A. D. 1907, the libelant and respondent made an agreement In writing by the 
terms of which libelant chartered and hired said lighter 'No. V to respondent 
for a monthly reutal then and there agreed upon ; that among other thiugs 
it was then and there agreed between libelant and respondent that respond- 
ent should be responsible to libelant for said lighter, and in partlcular for 
the loss thereof, and should return said lighter to libelant in as good order 
and condition as wlien received ; and that in case respondent should lose or 
fail to return the said lighter the agreed value thereof to be paid by respond- 
ent to libelant should be tiie suui of $7,500." 

It is. plain that, the contract as alleged in the libel is not the charter 
party actually made. 

The record shows that the libelant had shortly before chartering the 
lighters insured them for their full value, the policy covering "adven- 
tures and périls * * * of the seas, * * * barratry of thC; 
master and mariners, and ail other périls, losses, and misfortunes that 
hâve or shall corne to the hurt, détriment, or damage to said vessel or 
any part thereof," which policy was in force at the time of the ex- 
écution of the charter party in cjuestion. Turning to it, it is seep that 
the responsibility of Bennett & Goodall in respect to the care and re- 
turn of the lighters is therein specifically stated in two places. In the 
first instance they are expressly required to return them in as good 
order and condition as they were in when they got them, "reasonable 
wear and tear and happenings eovered by their présent policies of in- 
surance excepted" ; > this provision being supplemented by the subsé- 
quent express clause that, "if they are lost through any cause that will 
permit our underwriters to make a successful défense against paying 
the face of the policies, you are to be responsible," foUowing which 
is the provision that "we are to keep the lighters insured as they are 
now insured." We agrée with the court below that the clear méaning 
of this language is to exempt the respondent Bennett & Goodall coi'- 
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poration from liability for any loss caused by â happening covered by 
the policy of insurance. 

The trial court found in effect that that company took possession 
of the lighters under the terms and conditions of the charter party and 
performed ail of its agreements with respect thereto up to the time 
of its rechartering them, with the consent of the libelant, to the Napa 
Gravel & Material Company, which latter company was operating the 
lighter hère in question, at the time it was wrecked and lest, in the 
transportation of gravel down Napa creek, which the évidence shows 
without dispute is a tidal tributary of San Francisco Bay. The court 
further found that during the times in question the libelant had a pol- 
icy of insurance issued to it by the Sea Insurance Company, Limited, 
of Liverpool, which poHcy did, during ail of the said times, insure the 
libelant against ail happenings to the said lighter by reason of périls 
of the sea and barratry, and that : 

"The said lighter was lost through a cause tliat would not permit and did 
not permit the said Sea Insurance Company to make a successful défense 
against the payment of the said policy, the said cause belng a happening to 
the said lighter, to wlt, a perlI of the sea, to wlt, the wrecking of the said 
vessel by striklng upon the bank of Napa creek whereby slie was caused to 
eollapse and be utterly destroyed ; that said lighter was not lost by reason of 
any willful misconduct or neglect or wlllful aet of any klnd by the libelant 
or of any of the respondents." 

[1] Having protected itself by insurance against certain losses, it 
cannot be doubted that the owner had the right to stipulate in the 
charter party that the charterer should not be liable for any loss caused 
by anything covered by the policy. There is nothing contrary to pub- 
lic policy or in any respect wrong in such a stipulation. Even a com- 
mon carrier, who has obtained insurance against the loss of goods by 
means of the usual périls, though occasioned by bis own négligence, 
"may lawfully stipulate with the owner to be allowed the benefit of 
insurance voluntarily obtained by the latter." Phœnix Insurance Co. 
V. Erie Transportation Co., 117 U. S. 312, 325, 6 Su'p. Ct. 1176, 29 L. 
Ed. 873. 

The proctor for the libelant and appellant contends that the obliga- 
tions imposed upon Bennett & Goodall by the charter party were sub- 
stantially the same as those imposed by law upon a tug under a towage 
contract, and cites numerous authorities to the effect that a towing 
vessel cannot relieve itself by contract from liability for failure to ex- 
ercise reasonable care and skill in the performance of the service and 
for the safety of the tow. 

We are unable to see that the obligations resting upon Bennett & 
Goodall under the facts in this case are to be measured by those ap- 
plicable to towage contracts. It is true that the lighter in question was 
without motive power and, if operated at ail, had necessarily to be 
moved by independent means to be employed by the charterer or by 
such other party as might acquire the right to use it. In this instance 
that right passed, by the consent of the owner of the vessel, by sub- 
charter to a third party, the Napa Gravel & Material Company, under 
express stipulation that it should "hâve exclusive control" of the 
lighter. The record shows that the gravel and material company took 
207 F.— 33 
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such exclusive control of it and operated it in the tide waters of Napa 
creek by means of a gasoline launch and was so operating it when it 
struck one of the banks of tlie creek, resulting in its destruction. 

[2] The trial judge found from the évidence, most of which was 
heard by him in open court, that it was not lost by reason of any will- 
ful misconduct or neglect or willful act of any kind by any one. The 
évidence shows without dispute that at the time of the accident the 
lighter was bëing operated in theusual way that such vessels are oper- 
ated in the waters of Napa creek, to wit, by means of a gasoline launch 
at the time in charge of an employé of the Napa Gravel & Material 
Company, named Lattimore, and much of the oral testimony tends 
strongly to show that there was no négligence on either his part or 
that of his employer ; but assuming that there was such négligence, 
and that Lattimore could be regarded as the employé of the Bennett 
& Goodall corporation, it was, we think, clearly a loss against which 
the owner was insured by the policy held by it. 

"A policy of Insurance against périls of the seas covers a loss by stranding 
or collision, àlthough arlslng from the négligence of the niaster or the crew, 
beeause the assurer assumes to iudemnify the àssured against losses by par- 
ticular périls, and the assured does not warrant that his servants will use due 
care to avold them." Liverpool, etc., Co. v. Insurance Co., 129 U. S. 397, 428, 
9 Sup. Gt. 469 (32 L. Ed. 788). 

In 26 Cyc. 660, it is said : 

"The gênerai rule is that where the immédiate cause of a loss Is a péril of 
the sea insured against, the underwrlters are liable notwithstanding such loss 
would not hâve occurred except for the négligence of the insured or that of 
the master, crew, or other agents or servants"— clting a large number of 
cases. 

[3] That the unexpected striking and stranding of a vessel in tidal 
waters is a péril of the sea does not admit of question. Fletcher v. 
Inglis, 2 B. & Aid. 315; Letchford v. Oldham, 5 Q. B. D. 538. 

The loss hère involved being covered by the Insurance and being 
expressly excepted from the obligations imposed upon Bennett & 
Goodall by the charter party, it results that the judgment must be and 
is afHrmed. 
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G. & C. MEEKIAM CO. v. SYNDICATE PUB. CO. 

(Circuit Court of Appeals, Second Circuit. June 18, 1913.) 

No. 210. 

1. TaADE-MARKfî AND Teadb-Names (§ 73*)— TJnfaie Compétition — Webster's 

DiCTIOKABIES. 

Any publlsher of a dictionary wliieh is an abridgment of or a re\'lsion 
or compilation based on the original Noah Webster dictionaries lias the 
right to use the name "Webster" as a descriptive part of its tltle; the 
direct successor of the publisher of the original Webster, \Yliose présent 
day publications are of precisely the sanie character in tlieir relation to 
the original, having no exclusive right to the name or to require more 
than that other and later publishers shall clearly dlstinguish their works 
from its ovvn. 

[Ed. Note, — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. § 73.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 C. C. A. 165; Lare v. Harper & Bros., 30 C. C. 
A. 376.] 

2. Evidence (§ 318*) — Hearsay — Exceptions to Rule Excluding. 

A statement by the compiler in the préface to a dictionary published 
in 1850 tliat he had adopted Webster's dictionary as the basis for his 
own, correctlng and adding to the same to bring it down to the date of 
publication, is admissible in évidence as within an exception to the rule 
which excludes hearsay. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 1193-1200 ; Dec. 
Dig. § 318.*J 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the G. & C. Merriam Company against the Syndi- 
cate Publishing Company. Decree for défendant, and complainant 
appeals. Affirmed. 

The following is the decree and opinion of Hand, District Judge, in 
the trial court : 

[1] The complainant has never succeeded in getting from any court a de- 
cree which would forbid the publication of a "genuine" Webster dictionary 
in the form in which the défendants were selling theirs at the time thèse 
suits were started. ïhe défendants had not only conformed in every way 
to the terms of the decree in the case of Merriam v. Ogilvie (C. C.) 149 
Fed. 858, as it was flnally entered, but they had advised the complainant of 
their submission, to the law as there laid down and of tlieir purpose in fu- 
ture to adhère to it. 

The complainant brings this suit upon the theory that the book published 
<for the two books are nearly identical in content) is in fact not based upon 
Webster's dictionary at ail ; that it has no right to be ealled Webster's Dic- 
tionary in any sensé; and that it is a fraud to call it such. Indeed, they 
do not concède that any one has any right but themselves to use the word 
"Webster's" upon a dictionary, unless it be one of the original dictionaries 
published by Webster himself, and even in that case they insist that it must 
be distiuguished by the statement that it is one of the original Webster's 
•dictionaries, a fact which would probably destroy any possibility of its sale 
anyway. Their pretension extends even to the point of forbidding the sale 
of any dictionary honestly compiled upon Webster's original sources, since 
they assert that the name "Webster," wlien applied to any such compilaîlon 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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or abrldgment, necessarily Implies tlieir own responsible supervision and 
autliorship. I hâve iiot, however, tlie least doiibt at the outset in overrviling 
so extrême an assertion as tliis. It is quite clear tliat any lionest compilation 
or abrldgment at tlie présent time of AVebster's work is entitled to descrlbe 
itself as such, and that the most which the complainant's supposed right 
eould in any case do would be adequately to indlcate that a work so descrlb- 
ed vvas not a compilation or abrldgment by the original publishers of Web- 
ster's Dictionary or their successors. Indeed, it Is a prepôsterous assertion 
to say that the name "AVebster's," as at présent used by the complaiuants 
themselves, does not indlcate to the public mind that their work bas some 
connection with Webster's original work otlier than that they choose to pub- 
lish it, or that it need not be tlie resuit of a legitimate literary descent from 
hls original. In other words, even though the word indicates prima facie 
that the book is the complainant's compilation, it also still indicates that it 
is a compilation with Webster as its original source, and it is in this sensé 
that Judge Coxe spoke when he said that the word had two meanings, a 
proprietary and a descriptive. Nor is there any inconslsteney in such a dual 
meaning; the word may mean "Merriam's Compilation from Webster" quite 
as well as "Merriam's Compilation." If it does, it must as well answer to 
one part of its définition as to another ; in sliort, it must be a compilation from 
Webster or it is a fraud. I pay not the least attention to those witnesses 
who say that it means only "Merriam's Conii)ilation." If the name "Web- 
ster" bas this descriptive signlficance, it is quite clear that it will also lion- 
estly describe any actual compilation from any one of Webster's dictionaries, 
provided that some sufiix be added to distinguish the compilation from Jler- 
riam's. The word need not by any means be conflned to the original work 
of Webster himself. Indeed, the only authority which bas ever independent- 
ly given the complainant any trade rights in tlie name "Webster" itself refus- 
ed absolutely to forbid the défendant from using the name upon what was 
in every sensé a compilation. 

In Merriam v. Ogilvie (C. C.) 149 Fed. 860, Judge Coït saj's that Ogilvie's 
work was an enlarged and revised édition of the Webster of 1847. Now the 
édition of 1847 was not by any means a simon-pure Webster, for its title 
page asserts that, although it contained the whole voeabulary of the flrst édi- 
tion in two volumes, the entire corrections and improvements of the second 
édition (both by Noah Webster), it liad been revised and enlarged by Chauncey 
A. Goodrich. Just what the abrldgment from two volumes to one involved 
and just wliat was the revision and enlargement of (Joodrich which accom- 
panied the abrldgment added does not appear, but it does appear that the 
work which the Circuit Court of Appeals of the First Circuit permltted to 
bear the name "Webster" had passed through two revisions of one sort 
or another, and this is enough to dispose of the assertion that the only work 
which may be called "Webster" is some book just as it left the hands of 
Noah Webster. 

The flrst question, therefore, which arises is whether the dictionary in 
qu^tion was based upon Webster's original work in such sensé tliat it is 
entitled to be knowii by that name. In the solution of this question I am 
not disposed to enter into any nice considérations of a literary cbaracter, 
such, for example, as Professor Peclv suggests, as to what croates a Webster's 
dictionary. For it is quite clear that, whatever scholars may think, the public 
generally (and it is the public with whom we are now concerned) mean some- 
thing else by the words in question. What is it that they do mean, either by 
a Webster's dictionary or a dictionary based upon Webster's? It seems to me 
that they mean the way the book has been made up more than its présent 
contents, its history rather than its présent identity with its source. The 
word at least dénotes what I should call literary descent from Webster's 
original bocks (that is, that each book in the séries, of which this is the last, 
was made up by its author with its predecessor before Mm, only changlng the 
spelUng, définition, voeabulary, and the rest as his opinions and learning in- 
dicated to him that changes were required to adapt the book to the présent) ; 
and that this succession goes back without break to some work by Webster 
himself. Nor is it indeed possible for the coniplalnants to take any other 
position than this without puttlng themselves in the position of foisting upon 
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tlie irablic a spurious vvork. Their own last édition (that of 1900) is a bool': 
of almost totally différent literary contents from any boolJ wltli whicli Xoah 
Webster had anythins to do, They hâve tlie alternative of acceptinf; tlie 
définition of "Webster" as indicating this Ijind of descent or of niaiutaining 
that '■Wel>ster" means any worli of theirs and has no descriptive sif^nilicauce 
whatever. Otherwise they are within the riile in the California Fis Syrup 
Case. Of course, a "Webster" dictionary must own Webster as Its father 
orlsinally; and in the case at bar, although tlie heredity of the complainants' 
1909 Webster is ail that glves it its character as a Webster, yet It still has 
that character, remote now as the content may be. The complainant is In no 
position to deny a purely descriptive use of the word to any other dictionary 
which is as legitimate as its own. The constant itération that ail such are 
"bogus" or not "genuine" Is merely a childLsh extravagance. 

Xow, does the défendants' book answer this description as well as the com- 
plalnant's? The comi)lainant has established beyond any question, in my 
judgment, that the immédiate basis of the Crown Dictionary was the British 
Empire Dictionary, which has been put in évidence In this case, and whlch 
was edited by the Rev. E. D. Prlce, F. G. S, The proof of this consists in 
the Identity of tlie literary matter betweenthe two, which is eo great as 
to be substantially ideutical. Tlie parties in taking testimony hâve proceeded 
upon the assumption that the kinshlp between dlctionaries may be ascertained 
by examlning the verbal identifies in the contents. Thus, at what must hâve 
been an appalling labor they hâve each prepared tables showing the identity 
of subject-matter between the défendants' book and others. It so happens 
under the complalnant's table that, of ail those examined, the closest in con- 
tent to the BritLsh Empire Dictionary is Ogilvie's Impérial Dictionary of 
1883. The slmilarity of contents extends to 70 per cent, of literal identity; 
that is to say, 70 per cent, of the contents of the British Empire Dictionary 
appears Verbatim in the Impérial. The identity in the case of the Concise 
Oxford is only 28 per cent., and of what I am tempted to call the non-Web- 
sterlan grouiî ranges from there to about 40 pe^- cent. Gonsiderlng the dif- 
férence in time of their appearance, this identity wlth the Impérial is adé- 
quate prima facie proof that the former is the literary descendant of the 
other and, in the absence of contradiction, justifies me in so assuming, vvheu 
compared wlth the extremely low percentages of the other more or less con- 
temporaneous works. Certainly one who advertises that work as a Webster 
which has scarcely any of Webster's matter within its covers cannot afford 
to be too meticulous. It also so happens that the flrst édition of the Impérial 
Dictionary published in 1850 is in évidence written by the well-known lexl- 
cographer, ,Iohn Ogilvie. The title page of this work says that it is "on the 
basis of Webster's English Dictionary," whlle the préface, dated December, 
1849, moi'e fuUy states the sources. 'Thus, on page 111 of this préface appears 
the followlng: "In adopting Wehster's dictionary as the basis of the Imiierial 
dictionary, the great object of the edltor in preparing the latter has been to 
correct what was wrong and to suijply what was wanting in Webster lu order 
to adapt the new work to the présent «tate of literature, science, and art. 
Accordlngly, every page of Webster lias been subjected to careful examina- 
tion, nuinerous altérations and emendations hâve been made, a vast number 
of articles hâve been rewritten, very many of Webster's explanations of im- 
portant terms hâve been enlarged, and many new and correct définitions of 
others glven ; new sensés hâve beeii added to old words wliere they were 
found wantlna. and a multitude of new words and terms hâve been intro- 
duced, especlally in the scientific and technologlcal departmeiits, so that, to 
Webster's addition of 12,000 to Todd's Johnsoii, a further addition has been 
made of at least 15,000 words and terms." 

Now that is exactly what I think the public nieans by a "Webster" brought 
up to the time of its publication, and it Is in exactly this sensé, and only in 
this sensé, that the complainant has any riglit to continue to call its présent 
dlctionaries "Webster's," whether or uot It indicates the complalnant's own 
compilations when , not accompanied by any suffix. Certainly Ogilvie could 
bave called the Impérial Dictionary either "Ogilvie's Webster" or the "Im- 
l^erial Webster," or any other kind of "Webster" that lie wished. The suc«,'s- 
slve éditions certainly were Webster dlctionaries, and so were any smaller 
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Works, dei-ived from tliose éditions, wliether abrldgments, condensations, or 
tlie like. Nor does it seem to me to matter that the intermediate sources did 
uot go by the name Webster. Hère, for example, is a work whlch coines 
down by précise! y tbe same kind of Une of descent from AVebster that the 
coniplainant's présent abridgments eome; eaeh individual in the Une beiiig 
formed from its predecessor by some accretion, some élimination, some amend- 
ment, till one reaches the work of Webster himself. When the public uses 
"Webster," does it uuderstand that ail the intermediate steps shall hâve beeu 
so named? I hardly think so. Kather, it seems to me, it is the fact of its 
unbroken descent that the word implies. Rolfe, a concededly fair witness, 
was asked his opinion upon this question, and, while I should not feel in 
the least bound by it, I should be very glad to give it weight, if I could under- 
stand what he meant by his answers. He says it would .iustify the use of 
the title "AVebster's Dlctionary" if the book were taken from Ogilvie (that 
is, if Ogilvie could be called an English Webster); but that though justitiable 
it was not a natural thing to do, and that be personally, from a literary point 
of View, should not use it. So far as this meaus anything, it is that in the wit- 
ness' opinion the name could honestly be used. Therefore I believe that tlie 
défendants bave shown that their dictionary is really a Webster entitled to 
be so called qulte as much as the Ogilvie's in the suit of Jlerriam v. Ogilvie. 
Are the statements in Ogilvie's préface compétent as évidence? 

[2] Ogilvie's préface is of course an unswowi statement, and as such only 
hearsay testimony, which may be admitted only as an exception to the gên- 
erai rule. The question is whether there is such an exception. I hâve beeu 
unable to find any express authority in point and must décide the question 
upon prineiple. In the first place, I thinlî it fair to insist that to re.1ect sucli 
a statement is to refuse évidence about the truth of which no reasonable per- 
son should bave any doubt whatever, because it fulfllls both the requisites of 
an exception of the hearsay rule, necessit.v and circumstantial guaranty of 
trustworthiness. Wigmore, §§ 1421, 1422, 1000. As to neeesslty, it is a state- 
ment niade by a man now dead about his own conduct in the compilation 
of his own work. I sa y he Is dead because he liad completed a large diction- 
ary some 63 years ago. aud it is a fair presumption that lie was at least 37 
.years old when the work appeared. SNIoreover, the Dictionary of National 
Biography, which is certainly the standard work upon the subject, gives the 
date of his death as 1<8G7. Résides Ogilvie, everyono else is dead who ever 
knew anything about the matter and could intelligcntly tell us what the fact 
is. It is true that Internai évidence remains, but this very case shows that 
it is hard to be certain in one's inferences from it. If this be not évidence 
I can see no way of gettiug any botter, aud the fact caunot be established 
at ail. Surely tlie law is not so unreasonable as that. 

As to the trustworthiness of the testimony, it bas the guaranty of the 
occasion, at which there was no motive for fabrication. A claim of originality 
iniglit be suspicions, but one of obligation is not. Whether Ogilvie claimed as 
his source Johnson or Webster was uot a matter which he would be likel.^■ 
to misstate. Ogilvie was a lexicographer of note and the "Impérial Diction- 
ary" was for long one of tlie standards of English speech, and there is in 
reason every ground for acceiJting as presumptively true a statement of this 
kind made at this time and place. The évidence is not concluslve as matter 
of law, a circumstance which many judges seem to forget in discussing tlie 
dangers of unsworn testimony. Ogilvie may of course hâve been a mallnger- 
er ; lie may hâve been employed by unscrupulous publishers to assert a dériva- 
tion which was untrue; but such considérations would operate to exclude 
uearly ail testimony ever given in a court of law. 

In spite of thèse considérations, however, if there be any absolute rule of 
law that forbids such proof, I may not regard it, whether or not I like the 
results. Now it is perfectly well settled that courts will use dictionaries 
and other reliable works of référence as occasion may require. Brown v. 
Piper, 91 U. S. .37, 23 L. Ed. 200; Nix v. Hedden, 149 U. S. 304, 13 Sup. Ot. 
881, 37 L. Ed. 745; Western Assurance Oo. v. Mohlman Co., 83 Fed. 811, 28 
C. O. A. 157, 40 L. R. A. 561 (C. G. A. 2d Cir.); Koechl v. United States, 84 
Fed. 448, 28 C. C. A. 458 (G. G. A. 2d Gir.). They are accepted because the 
circumstances attending their préparations guarantee their reliability, but 
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they remaiii noue the less unsworn statements of fact or opinion. In the 
case at bar, Ogilvle's définitions and spellings, whicti are ouly liis opinions 
as to what English usage then permitted, would certainly be accepted in any 
court, and the only way in wliicli I can rationally exclude bis statement of 
the sources from which those opinions proceeded is by flnding some ground 
in reason for distrusting the one which does not apply to the other. There Is 
no such ground, and the admissibllity of the worJi as a reliable authoiity 
must carry with it the explanatory portions. It may be that on authority 
a statement quite dlsconnected wlth the booli's substance would not go in, 
irrational though that resuit might be. Thus, if Ogilvie had put in his préf- 
ace that he married at the âge of 30, authority might rule it out; but, if 
the law admits his learned opinions at ail, it %vould, in my Judgment, be qulte 
absurd to refuse also to admit his statement ahout their dérivation. That 
one should admit his conclusions as reliable but not his statements of the 
means by which he reached them is more of a straln than the law of évidence 
can carry. 

ïhe attitude of the Circuit Court of Appeals for the Second Circuit upon 
such questions is libéral rather than narrow. Western Assurance Co. v. Mohl- 
man Co., supra, 83 Fed. 820, 821, 28 C. C. A. 157, 40 L. B. A. 561. Wigmore, 
§§ 1691-1701 whlle recognizing that upon authority the matter is doubtful, 
takes, as he always does, a wise and rational vlew tovvards such proof. I 
can find no controUing authority which re<îuires me to reject the statements 
as évidence, and I shall accept them as such. 

Therefore the défendants had the qualifled right to eall their boolis "Web- 
ster's," provided they iiroperly distinguished so as to eut out the secondary 
nieaning, and the only question whicli can remain is whether the statement 
upon the title page of the books is sufBcient notice, since the books were 
properly marked upon the back. The form of the notice is that set forth in 
the final decree of the Circuit Court for the District of Massachusetts, as 
contained in G. & C. Merriam Co. v. Saalfield, 190 Fed. at page 931, 111 C, 
C. A. 517. The only crlticism which I can make upon the printing at the top 
of the page is that it is in rather sniall type. Had the attitude of the com- 
plainant been différent when the défendants approached it with a \'iew of 
adopting their makeup to the terms of the Massachusetts decree, I might now 
be willing to take up the question whether that notice ought not to be more 
conspicuous upon the page, but I am not disposed to Indulge this complaint 
in such a way in the case at bar. When the défendants each approached its 
ofïicers in a bona fide effort to accommodate themselves to the utmost rights 
which the complainant had up to that time enjoyed, tiiey were met with a 
demand for absolute dlscontinuanee of the name; they are met with it hère. 
Tîjis was illégal and had been so adjudged against this complainant in the 
very decree which is the basis of any supposed right they may hâve in the 
name "Webster." They certainly by such a claim absolved the défendants 
from any nice adaptation of their typography to the terms of that decree, 
and I shall not inquire whether it gives the fullest protection to which the 
complainant is entitled. 

I hâve decided this case upon the assumption that the word "Webster" had 
acquired a secondary meaniug, indicating at once the dérivation of the work 
and its responsible compiler. That assumption I make in déférence to the 
décision In the First Circuit, though it is in no sensé authoritatively bindlng 
upon me. There are several reasons why, if it were necessary, I should not 
hésita te to re-examine that question of fact. In particular the défendant 
in that case did not contest the question, at least after the first décision, as 
his briefs show, nor did he contest it in the case in the Sixth Circuit. More- 
over, the record must hâve been quite différent in that case, for Judge Coït 
could say that no one but the complainant published any Webster dlctionaries 
between 1847 and 1889, a fact abundantly disproved in the case at bar. I 
need not hère décide the question of secondary meaning, and I accept, since 
it bas not been necessary to question it, the resuit of the décision in the 
First Circuit, which is the first success the complainant has ever had in its 
long and persistent efforts to establish a monopoly over the word "Webster." 
Nevertheless this case can never be truthfully cited as in the slightest de- 
gree contributing to the establishment of that resuit or indicating that I 
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assent in any wfiy to tlie olalm of secondary meaning. That question I leave 
exactly as I fliul it, without deciding that the meaniug exlsts, that it does 
not exist, that it has been proved, or tliat it lias not been proved. 

I hâve lookod over ail the advertisements of the Syndicate Publlshing Com- 
pany, whieh make a very shoddy kind of appeal, but after the date when 
the défendants attempted to corne to terms with the complaiuant they ap- 
pear usually to bear the addition which the complainant procured as the 
ineasure of its relief in the Ogilvle Case. As to those whic-h do not and which 
for the most part are in the form of news articles, I flnd no évidence to 
contradiet the bona fldes of the defendant's efforts to conforni the advertise- 
ment with the decree, aud I am not disposed to charge them with such as con- 
tinued to ai)pear. The prominence and form of tlie sufflx must be held satis- 
factory in view of the complainaut's attitude towards the défendant when 
approached and its illégal claim of a monopoly in the name. If the défend- 
ant was content to yield to the terms of the Ogilvie decree, it might, upon 
the complainaut's deniand, hâve been subject to «ome modification of its ad- 
vertisements as of its title page. That right .iustilied no such proceeding as 
this, designed to do just what the complainant was forbidden to do in the 
First Circuit. 

As to the Cupples & Léon Company, I am In more doubt; the testimony 
of Léon is of very unsatisfactory character, and his claims to a dietionary 
upon which tlie défendant had done any suhstantial work are not justified. 
The advertisements are not warraiited by the facts, for it is in no sensé the 
modem book it professes to be. I do not believe that the défendant knew or 
in the least cared what was its contents, if it wouUl sell as an up-to-date 
book. liowever, that gives no rights to the complainant, so long as its own 
limited use of the name is not iufringed. None of the advertisements at- 
tempt to pass off the books as the coniplainaufs, and it cannot object that 
the publie is buying as a modem Webster substantially the old Crown Dietion- 
ary. The law inay some day protect one inan who sells a sound quality of 
goods so described against another who sells an uusound (juality, disbonestly 
described, but it has not done so yet. Now we trust to the public to flnd ont 
that they hâve been lioodwinked and to distinguisb. Jloreover, it does not 
certainly appear that the défendant is responsible for its customers' adver- 
tisements. 

rsoth bills will be dismissed, with costs. 

W. D. Guthrie, of New York City (W. E. Haie, of New York City, 
of counsel), for appellant. 

H. A. Bayne and Strong & Cadwalader, ail of New York City 
(Lauren Carroll and Harry D. Nims, both of New York City, of 
counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. Taken as a whole, we fully approve Judge Hand's 
opinion and upon it affirm the decree appealed from. In .so doing, 
liowever, we must not be regarded as assenting to the proposition that 
the name ''Webster's Dietionary" has a technical or secondarj^ mean- 
ing as indicating a publication of the complainant. And, on the other 
hand, we must not be considered as indicating an opinion that cases 
cannot be presented showing unfair compétition in the sale of books 
or as passing upon the relief which may be granted in cases of fraud. 

The decree of the District Court is affirmed, with costs. 
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GREAT NORTHERN RY. CO. v. JOHNSON. 

(Circuit Court of Appeals, Eiglith Circuit. July 24, 1913.) 

No. 3,822. 

1. Mastek and Servant (§§ 90, 97*) — Masteb's Liability for Injury to Serv- 

ant — Measure of Caee Required. 

Wliere an employer has made reasonable provision for the safety of 
hls employés, such as an ordinarlly prudent nian would make for liis own 
safety if he was dolng the vfork lilmself, lie lias as a rule perfonued liis 
duty to hls employés, and he is not bouud to antlcipate and provide 
agalnst accidents, the danger of which Is not apparent or which cannot 
be ascertalned by the exercise of ordinary care and does not become ap- 
parent untU after the accident has happened. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 139, 
163; Dec. Dig. §§ 90, 97.*] 

2. Mastbb and Servant (§ 123*) — Masteb's Liability for Injuby to Servant 

— Appliances. 

The condition of the implements or niaterlal furnished to an employé 
to work with must be such as to suggest to an ordinarlly careful man 
that there is danger in thelr use before the employer can be charged with 
négligence In not provlding agalnst it. 

[Ed. Note. — Ifor other cases, see Master and Servant, Cent. Dig. §§ 233, 
234; Dec. Dig. § 123.*] 

3. Master and Servant (§§ 97, 219*) — Masteb's Liability foe Injury to 

Servant — Négligence — Assumed Risk. 

Plalntlff was a boiler niaker employed in the shops of défendant rail- 
road Company. Whlle he and other employés were engaged in replaclng 
the flues of a locomotive boiler, using some old and some retipped flues, 
and he was expanding the end of a fine to tighten it in the flue sheet, 
he was injured by a pièce which broke from the flue and struck hlm in the 
eye. He charged négligence in furnlshing for the work flues which were 
old and unfit. The only way to test a flue was by actually attemptlng to 
install it in the boiler. Plalntifi' and seven other witnesses, ail experienced 
in such work, testlfled that they had never known a pièce to break out of 
a flue before under such circumstances. Held that, where experts could 
not antlcipate danger, défendant could not be charged with négligence in 
not dolng so and provlding agalnst it, and that the injury arose from an 
ordinary risk of the employment which plalntlff assumed. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 163, 
610-624; Dec. Dig. §§ 97, 219.* 

Assumption of risk incident to emplovment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

In Error to the District Court of the United States for the Dis- 
trict of North Dakota; Charles F. Amidon, Judge. 

Action at law by Charles Johnson against the Great Northern Rail- 
way Company. Judgment for plaintifï, and défendant brings error. 
Reversed. 

C. J. Murphy, of Grand Forks, N. D. (Fred S. Duggan, of Grand 
Forks, N. D., on the brief), for plaintiff in error. 

Seth W. Richardson, of Fargo, N. D. (William H. Barnett, of Far- 
go, N. D., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

•For other cases see same topic & % number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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CARLAND, Circuit Judge. On the 7th day of January, 1908, 
Johnson was in the employ of the railvvay company as a boiler maker 
at Minot, N. D. While employed in makingtight certain fines of a 
locomotive boiler, a pièce of a fine upon which he was working, V- 
shaped, and about the size of a dime, broke from the flue and strnck 
liim in the eye. He brought suit against the railway company to re- 
cover damages on account of his injury, alleging that the company 
was guilty of négligence in furnishing him a flue that was old, worth- 
less, and worn ont, and which was of such poor material by reason of 
its long use that it could not withstand the force used in the work 
necessary to be done upon it; that the railway company knew of this 
defective condition of the flue, or might hâve known it by the exer- 
cise of ordinary care. Upon the trial of the action a verdict was ren- 
dered in his favor, and, judgment having been entered thereon, the 
railway company lias removed the case hère, assigning as error the 
ruling of the court in refusing to direct a verdict in its favor. The 
case was hère at a former term of this court. 176 Fed. 328, 99 C. C. 
A. 618. From the record as then presented, we were of the opinion 
that there was no évidence suflîcient to go to the jury that the flue 
from which the pièce was broken was old, worthless, worn out, and 
defective, as alleged in the complaint. It is claimed that this defect in 
the évidence was supplied at the second trial. It is doubtful whcther 
this is so, but we pass that question for the purpose of determining 
whether there was sufiicent évidence to warrant the jury in finding 
that the railway company Was guilty of négligence. 

In order that this question may be better understood, a more de- 
tailed statement of the facts will be made. The locomotive boiler on 
which Johnson was employed at the time of his injury had 202 flues. 
Thèse flues extended from the fire box end to tîie smokestack or 
front end of the locomotive. At the smokestack or front end thèse 
flues extended through holes, in what is called the flue sheet, one- 
lialf to three-quarters of an inch. In order to make the space around 
the flue, where it passes through the flue sheet, water tight, the flue 
is expanded. One of the ways in which the flue is expanded is to drive 
a round iron pin, tapered at one end, six or seven inches long, into 
the end of the flue where it extends through the flue sheet. At the 
time Johnson was injured he was in the. front end of the locomotive 
boiler, engaged in expanding ail flues that showed any évidence of 
leakage ; that is, leaking water from around the flues at the point 
where they pass through the flue sheet. After he had inserted the 
pin into the flue, he thus describes the manner of his injury : 
■ "We had some oll there that we usually use to start it ; that — I don't re- 
member whether we had auy at that time ; we were In a hurry on that job, 
and I started to pnsh It iu, aud I had a small hauniier there to pound it In, 
and I just started to pound it, and a pièce flew off the flue." 

Flues are of malléable iron or steel, so far as the record shows, so 
that they may be worked. Except as the water may afifect that por- 
tion of the flue between the fire box and the fine sheet, fiues may last 
for two or more years without repair. The part of the fine which 
extends into the fire box becomes defective by reason of the action 



GEEAT NOETHERN EY. CO. V. JOHNSON 523 

of fire, and when this occurs the flue is taken out and retipped. The 
portion of the flue which extends through the flue sheet is not ex- 
posed to water or fire enoug;h to injure it. The boiler upon which 
Johnson was working was being retipped, for which purpose new, 
old, and retipped flues were used. One Collins was in charge of the 
work. One Starr, who was also engaged in reflueing the boiler, tes- 
tified that he had a conversation with Colhns, as follows: 

"I brought his attention to tlie flues and told Iiim some of them I dld not 
think were flues fit to put in the lioiler. Collins replled, 'Go aliead, and 
put tlie flues in anyway ;' and if they could not be used they could be ripped 
out and otliers put in." 

Starr also testified that some of the flues were old, very thin and 
light, others crystallized— holes in them. 

The only final test as to whether a flue can be expanded so as to 
prevent leaking where it passes through the flue sheet is the actual 
attempt to install the flue in the boiler. Johnson and seven other 
boiler makers, engineers, and roundhouse foremen testified that in 
ail their expérience they had never known a pièce to break out of a 
flue, new or old, under circumstances such as detailed by Johnson. 
And there was no évidence to the contrary. The information im- 
parted by Collins to Starr was simply to the efïect that some of the 
flues were not good as flues ; that is, for the purpose for which they 
were to be placed in the boiler. No interprétation can be placed up- 
on the language used by Starr to give it any force as a notice to Col- 
lins that the flues were dangerous to employés to work upon. Con- 
ceding that the flue upon which Johnson was working was old and 
brittle, was there évidence of négligence upon the part of the rail- 
way Company which would warrant the jury in finding a verdict 
against it? The fact that Johnson was injured as alleged, as between 
him and the railway company, is no évidence of négligence on the 
part of the company. Patton v. Texas & Pacific Ry. Co., 179 U. 
vS. 658, 21 Sup. Ct. 275, 45 L. Ed. 361. The question then cornes to 
this : How could the railway company hâve obtained, by the exer- 
cise of ordinary care, any knowledge that the flue from which the 
pièce broke ofï was dangerous to work upon? Johnson, a boiler 
maker, did not know it, nor did the seven other witnesses know it. 
Must the ordinary care required of the railway company be such as 
to compel it to investigate and ascertain that which experts in a par- 
ticular business do not know, and never heard of, especially in view of 
the fact that whether or not a flue woukl throw ofï pièces of itself 
could not be determined in advance of the actual attempt to install 
it in the flue sheet, and in view of the further fact that, of ail the flues 
that had been so expanded, eight witnesses, including Johnson, had 
never heard of such an occurrence? 

[1] The only way to test the flue, as we hâve said, would be by 
actually attempting to install it in the locomotive boiler. This work 
of installing old and new flues had been going on for years at Minot 
and other places on a great railroad System. And if the breaking of 
a flue in the manner and under the circumstances detailed by John- 
son had never occurred before, how could any degree of ordinary 
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care foresee the accident? An employer is bound to use ordinary 
care to furnish his employés with reasonably safe and proper means 
and appliances for doing the work which such employés are set about, 
but he does not become a guarantor of the safety of his men. When 
he bas made reasonable provision for their safety, such as an ordi- 
narily prudent man would make for his own safety if he was doing 
the work himself, he bas, as a rule, performed his duty to his em- 
ployés and servants. He is not bound to anticipate and provide 
against accidents to his men which are not apparent or vidiich cannot 
be ascertained by the exercise of ordinary care and do not become 
apparent until after the accident bas happened. 

[2] The condition of the implements or material must be such as 
to suggest to an ordinarily careful man that there is danger before an 
employer can be charged with négligence in not providing against it. 

There is no proof in the record that the railway company knew, or 
could bave known by the exercise of ordinary care, that the pinning of 
a flue, old or new, would cause a pièce to break from the same un- 
der the circumstances as detailed by Johnson. An injury that can- 
not be foreseen or reasonably anticipated as the probable resuit of 
négligence is not actionable. Railway Co. v. Elliott, 55 Fed. 949, 5 
C.'C. A. 347, 20 L. R. A. 582; McCain v. Chicago, B. & Q. R. Co., 
76 Fed. 125, 22 C. C. A. 99; Cole v. German Savings & Loan Societv, 
124 Fed. 113, 59 C. C. A. 593, 63 L. R. A. 416; Railway Co. v. Kel- 
logg, 94 U. S. 469, 24 L. Ed. 256; Hoag v. Railway Co., 85 Pa. 293, 
27 Am. Rep. 653 ; Ness v. Great Northern Ry. Co., 142 N. W. 165 
(Suprême Court, North Dakota, October term, 1912) ; 5 Thompson 
on Négligence, § 5333. 

[3] We are satisfied that the injury to Johnson was one of the 
ordinary risks and bazards of his cmployment, for which the rail- 
way company is in no wise liable, and that a verdict ought to bave 
been directed in its favor. 

Judgment reversed, and a new trial ordered. 



UNITED STATES v. HENXETT et xix. 

(Circuit Court of Appeals, Kliith Circuit. August 18, 1013.) 

Ko. 2,200. 

1. Wateks and Water Courses (§ 33*) — Diversion of Watee from Stream — 
Sl'it to En.ioin Waste. 

Tlie tact tluit tlie l'iiited States lins appropriated ail of tlie unappropri- 
ated water of a streniii lu a couuty for au irrigatiou in'oject, as periuitted 
by a law ot the state, does uot glve it staudlug to maiutaiu a suit to en- 
joiu a prlor appropriator from usliig an excessive auiouut of water unless 
it is alleged aud proved that it liad acquired the right to such water un- 
der its owu appropriation. 

[Ed. Note. — For other cases, soe Waters and Water Courses, Cent. Dig. 
§§ 2;i-2() ; Dec. Dig. § 33.*] 

*For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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2. Waters and Water Courses (§ 24*) — Diversion of Waters from Stream — 

RiGHTS OF PRIOR APPBOPRIATOR. 

Uiider Rev. St. § 2339 (U. S. Comp. St. 1901, p. 1437), which provldes 
tliat vested rlghts to the use of water from a stream on public lands for 
niiiiliig, agricultural, or other purposes, recognized by local laws, shall be 
maintalned and protected, whlle an appropriator of water may not waste 
the same he cannot be required to change hls System of husbandry or de- 
vote his land to other purposes because it would require less water and 
leave more for subséquent appropriators. 

[Ed. Note. — For other cases, see. Waters and Water Courses, Cent. Dig. 
§ 16; Dec. Dig. § 24.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the Eastern District of Washington ; Frank H. Rud- 
kin, Judge. 

Suit in equity by the United States against W. S. Bennett and Jo- 
séphine Bennett, his wife. Decree for défendants, and complainant 
appeals. Affirmed. 

Oscar Gain, U. S. Dist. Atty., and E. C. MacDonald, Asst. U. S. 
Atty., both of Spokane, Wash., and E. W. Burr, Sp. Asst. U. S. Atty., 
of North Yakima, Wash. 

Smith & Gresham, of Conconully, Wash., for appellees. 

Before GILBERT and MORROW, Circuit Judges, and WOE- 
VERTON, District Judge. 

MORROW, Circuit Judge. This is an action in equity, brought 
by the United States in the District Court of the United States fof 
the Eastern District of Washington, to restrain the défendants from 
diverting from the waters of the Salmon river, in that state, an 
amount of water in excess of 21/2 acre feet per acre for certain lands 
owned by the défendants and described in the complaint, amount- 
ing to 62.82 acres. 

The substance of the complaint is that in the year 1905 the com- 
plainant, proceeding under the provisions of the Réclamation Act of 
June 17, 1902, c. 1093, 32 Stat. 388 (U. S. Comp. St. Supp. 1911, p. 
662), and the act of the Législature of the state of Washington of 
March 4, 1905 (Laws of Washington 1905, p. 180), appropriated ail 
of the unappropriated waters of Salmon river in the county of Okano- 
gan, in the state of Washington, for the Okanogan irrigation project ; 
that the works necessary for the utilization of the water so appro- 
priated hâve been constructed, and the said waters hâve been put 
and devoted to bénéficiai uses in accordance with law to a large 
number of persons occupying adjacent land which, without such wa- 
ter, would be valueless and incapable of cultivation ; that the amount 
of water available from ail sources of supply for the benefît of the 
water right applicants in the Okanogan project, during the year 
1911, was found to be insufificient, and there was a shortage of water 
during the latter portion of such irrigating season. The lands of the 
défendants are described, and it is alleged that the lands described, 

•For other cases see same topic & § numbeh ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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susceptible of irrigation, do net exceed 50 acres ; that such lands 
require not more than 21/2 acre feet per acre of water to sufficiently 
and properly irrigate the same ; that the use of a greater amount of 
water is not only unnecessary but absolutely detrimental to the grow- 
ing of crops thereon; that, notwithstanding this, the défendants hâve 
unnecessarily, wastefully, and uselessly diverted, consumed, and used 
of and from the waters of the Salmon river about 11 acre feet of wa- 
ter per acre in each season, thereby depriving the plaintifï of water 
which it could and otherwise would hâve used for the necessary and 
bénéficiai purposes mentioned in the complaint. 

[1] The allégation that compîainant has appropriated ail of the 
unappropriated water of Salmon river in Okanogan county, and that 
défendants are diverting an excess of water to their lands in that 
county from the Salmon river, does not give the complainant the 
right to complain of the défendants, unless the excess of water so 
diverted by them was water previously appropriated by the complain- 
ant. This is the law and must be the very substance of complain- 
ant's cause of action. 

The appropriation of the waters of the Salmon river was under 
section 4 of the act of the Législature of the state of Washington, 
approved March 4, 1905 (Laws of Washington 1905, p. 180). That 
section provides, among other things, that : 

"Any authorized officer of the tluited States, elther in the name of the 
L'uited States or in such name as may lie deternùned by the Secretary of the 
Interior, may approprlate, in behalf of the Uuited States, so much of the 
unappropriated waters of the state as may be reqnired for the project, such 
appropriation to be made, maintained and perfected in the same manuer and 
to the same extent as though such appropriation had been made by a private 
person, corporation or association." 

The cause of action stated in the complaint is the charge that the 
défendants "hâve unnecessarily, wastefully, and uselessly diverted,. 
consumed, and used of and from the waters of the said Salmon river 
about 11 acre feet per acre of water in each season, thereby depriving 
the plaintifï of water which it could and otherwise would hâve used 
for the necessary and bénéficiai purposes" mentioned in the com- 
plaint. It.is not charged that the water that is being diverted by 
the défendants was part of the unappropriated waters of the Salmon 
river at the time of the passage of the act of the Législature of 
March 4, 1905, or at the time of the formation of the Okanogan Proj- 
ect under that act and the act of Congress of June 17, 1902; nor 
is it charged that any part of the water diverted by the défendants- 
was acquired by the complainant by appropriation under the author- 
ity of thèse acts. To maintain this action it must appear upon the 
face of the complaint that the défendants are diverting water which, 
under the statutes of the state of Washington and of the United. 
States, had been appropriated by the complainant under the provi- 
sions of such statutes. 

The law of W^ashington relating to the appropriation of water for 
irrigation purposes provides : 

"The right to the use of water flowing in any river, stream or ravine of 
this state for irrigation * • • purposes, • • * niay be acquired by 
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appropriation, and as between appropriations ttie flrst In tlme Is the first 
in riglit." Section 1, act of tlie Législature of the state of Washington, ap- 
proved Marcli 9, 1891, Laws of Washington 1891, p. 327. 

The demand of the complainant is, not that the défendants be whol- 
ly restrained from diverting water from Salmon river, but only the 
qnantity in excess of 21/0 acre feet per acre in any irrigating season. 
This demand is in effect an admission that the diversion of that 
amount of water by the défendants is under a valid prior appropria- 
tion, and, being first in time, they are first in right, at least to tliat 
extent. 

But, whether the défendants' diversion of water in excess of that 
amount was the diversion of water unappropriated at the time of 
the establishment of the Okanogan project in 1905, the complaint 
is silent. The complaint appears to hâve been framed upon the 
theory that the complainant should not assume the burden of prov- 
ing what was unappropriated water of the Salmon river when it 
entered the field with its irrigation project ; but that question should 
be shifted to the défendants to prove that ail the water they diverted 
had been previously appropriated by them and applied to a béné- 
ficiai use. We think that primarily the burden was on the complain- 
ant to allège and prove that the excess of water diverted by the de- 
fendants over 21^ acre feet was part of the unappropriated water of 
the Salmon river appropriated by the complainant. From this it 
would appear that it is a question whether the complaint states facts 
sufficient to constitute a cause of action; but in the court below no 
question was raised as to the sufïiciency of the complaint. The an- 
swer of the défendants allèges that they had reason to believe and 
did believe that the complainant had appropriated or attempted to 
appropriate ail of the unappropriated waters of the Salmon river, as 
alleged in the complaint, and they admitted that the complainant had 
constructed extensive works for the utilization of such waters ; but 
by reason of lack of information and knowledge they denied, among 
other things, that the waters appropriated by the complainant had 
been devoted to bénéficiai uses in accordance with law; denied that 
the amount of water available from ail sources of supply for the ben- 
efit of water right applicants in the Okanogan project during the 
yea,r 1911 was found to be insufificient, and that there was a shortage 
of water during the latter portion of that irrigating season; denied 
that the défendants had but 50 acres of land susceptible of irrigation, 
and alleged that they had had 62.82 acres of land under irrigation 
from the waters of Salmon river for something like 25 years ; denied 
that 21/^ acre feet per acre of water was sufficient to irrigate the 
same ; denied that they had at any time deprived the complainant of 
any water whatever to which it was entitled; denied that the de- 
fendants had ever used any water in excess of their actual needs ; 
and denied that the complainant had suffered any damage by reason 
of any use of waters of the Salmon river by thé défendants. 
, The case was tried upon the allégation of the complaint that the 
défendants' land did not require more than 2 i/o acre feet of water 
per acre for any one season and the allégation of the défendants' an- 
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swer that one miner's inch of water per acre was absolntely necessary 
and required for the successful growing of crops on défendants' land. 

The issue as to the measurements of water must be reduced to 
équivalent terms to understand the testimony. The complainant con- 
tends that the défendants should be enjoined from diverting more 
than 2% acre feet of water per acre of land irrigated by the défend- 
ants in any one season ; that is to say, that the défendants should not 
be allowed to divert more water in a season than enough to cover the 
land 2^2 feet deep. The défendants contend that they should be al- 
lowed to divert one miner's inch of water under six-inch pressure per 
acre during a season. This would require the diversion of 62.82 
inches of water for the entire tract of 62.82 acres during the whole 
season. The équivalent terms, in government measurement, are: 
Eorty inches of water under six-inch pressure is conceded to be in 
this case the équivalent of one cubic foot per second of time, and 
62.82 miner's inches is the équivalent of 1.57 cubic feet of water per 
second of time, or 9.02 acre feet for 62.82 acres during a season of 
5 months or 150 days. Measurement of Irrigation Water, United 
States Réclamation Service 1913. 

The testimony on behalf of the complainant was directed mainly to 
the System of irrigation provided by the government project. From 
this testimony it appeared that complainant's contracts with the set- 
tiers under the project were of two classes : One class for those hold- 
ing prior water rights for land coming under the System, and the other 
class for those whose water rights came into existence with the land 
when it was brought under irrigation by the System. Thèse latter 
contracts were called subscription contracts. The first class of con- 
tracts called for 3 acre feet of water per acre for the season. The 
second class called for 2% acre feet of water per acre for the season. 
There was testimony on behalf of the complainant tending to show 
that défendants' lands could be cultivated with the allowance of water 
in accordance with the government project. The testimony on behalf 
of the défendants tended to show that the diversion of water from the 
Salmon river for the défendants' land was through a canal constructed 
by the défendants' predecessors in interest in 1887. The canal had a 
carrying capacity of two cubic feet of water per second of time and 
diverted the water of the Salmon river about three miles above the 
point where the complainant af tervvards established the diversion weir 
for its project. The défendants' land is therefore not under that proj- 
ect or its distributing System. The complaint against the défendants 
is that they are diverting more water per acre from the Salmon river 
for their lands than is being diverted by the complainant for the lands 
under its project. This complaint is answered by the testimony on 
behalf of the défendants tending to show that the complainant's canals 
are of modem construction and concrète lined, while the défendants' 
canal was constructed about 25 years ago upon a grade and alignment 
that permits considérable loss of water by seepage before it is deliv- 
ered on the land. A further loss is chargeable to the fact that the 
canal is not concrète lined. This feature of the controversy is, how- 
ever, not material now, since the decree has fixed the point of meas- 
urement for the water diverted by the défendants at the point of its 
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dii/ersion from the river. Any loss of water that may occur hereafter 
in passing through défendants' canal to their lands' must, under the 
decree, be sustained by them. This f eature of the decree is materially 
in favor of the government. The testimony on the part of the de- 
fendants further answers that the complainant's project is for irriga- 
tion of land set with orchards and devoted to the production of fruits, 
while the défendants' lands are mainly in alfalfa, timothy, clover, 
grain, and vegetables ; that the latter require more water than the 
former; that the défendants' land is underlaid with gravel and de- 
composed granité and is of a porous character and does not hold wa- 
ter as does the land under the complainant's project. 

The court heard the testimony in open court and, after giving it 
careful and, as we think, fair considération, entered a decree allow- 
ing the défendants 1% cubic feet of water per second of time, or the 
équivalent of 7.02 acre feet for the season, to be measured at the 
point of diversion from the Salmon river; the irrigating season of 
each year to commence on April 15th and to end on September 15th. 
We hâve read the testimony carefully, and, although we find it con- 
flicting, we are not disposed to disturb the decree. It is supported by 
the weight of the testimony and upon the whole is fair and just to ail 
parties. We do not think the water allowed the défendants by the 
decree is in excess of what is required for such land according to the 
usual course of husbandry in which the défendants are engaged. 

[2] When the défendants' predecessors in interest constructed the 
canal now owned by the défendants, and diverted water from the 
Salmon river for the irrigation of the land nov^' owned by them, this, 
and the adjacent land, was the public land of the United States, and 
the appropriation of the water of Salmon river was under the act of 
Congress of July 26, 1866, c. 262, 14 Stat. 251. This act provides in 
section 9 : 

"That whenever, by priorlty of possession, rlghts to the use of water for 
mlning, agriculture, luanufacturing, or otlier purposes, hâve vested and ac- 
crued, and the same are recoguized and acknowledged by the local custouis, 
laws, and décisions of the courts, the possessors and owners of such vested 
rights shall be malntained and protected in the sanie." 

The only limitation placed upon the vested right in water appro- 
priated under this statute is the use for which the appropriation is 
made. The water may not be wasted so as to prevent others from 
using it for legitimate purposes. The right to water must be exer- 
cised by the appropriator with référence to the gênerai condition of 
the country and the necessities of the people and not so as to deprive 
a whole neighborhood or community of its use and vest an absolute 
monopoly in a single individual. Atchison v. Peterson, 20 Wall. 514, 
22 L. Ed. 414 ; Basey v. Gallagher, 20 Wall. 682, 22 L. Ed. 452. But 
we know of no law requiring the appropriator of water to change his 
System of husbandry to conform to some other System where less 
water is required. In other words, we know of no law requiring the 
défendants in this case to cease diverting water for the irrigation of 
alfalfa or other forage crops heretofore grown on their land and 
compelling them to reduce their diversion to that required for an or- 
chard or other use requiring less water; nor do we know of any law 
207 F.— 34 



,530 20T FEDERAL REPORTER 

requiring theni to reduce their appropriation of water to the quantity 
required for a less gravelly and porous soil simply because there is a 
better soil in the neighborhood requiring less water. What is required 
of the appropriator is that he shall not waste the water appropriated 
but shall put it to a bénéficiai use in accordance with the requirements 
of the husbandry in which he is engaged. In our opinion the decree 
of the court below conforms to such requirements. 
The decree is therefore affirmed. 



APOLLO BROS., Inc., et al. v. PERKINS. 
(Circuit Court of Appeals, Third Circuit. September 16, 1913.) 

No. 1,684. 

1. Tbade-Mabks and Trade-Xàmes (§ 67*) — Xatube of Right. 

The law governing teclinical trade-marks is but a branch of the law 
regulating trade compétition; the prévention of unfair compétition be- 
ing the desideratum in both. 

[Ed. Note.— For other cases, see Trade-Marlvs and Trade-Names, Cent. 
Dig. § 78 ; Dec. Dig. § 67.*] 

2. Tbade-Mabks and Tkade-Names (§ 70*) — Unlawftjl Compétition — Evi- 

dence. 

Unfair compétition in the sale of cigarettes under a similar name was 
not established, where the two brands were not offlered in the same mar- 
ket, did not in fact compete, and nO déception was attempted; defend- 
ant's package being radically différent from plaintiïï's in coloring, print- 
ing, and form, so that the one could not be readily mistaken for the 
other, and defendant's package could never hâve been used to deceive 
customers desiring to purchase cigarettes made by complainant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.* 

Unfair compétition In use of trade-marli or trade-name, see notes to 
Scheuer v. Muller, 20 C. C. A. 165; Lare v. Harper & Bros., 30 C. C. 
A. 376.] 

3. Tbade-Mabks and Tbade-Names (§ 3*)— -Requibites. 

A name, in order to constitute a valid trade-mark, must point distinctly 
to the origin or owuershlp of the commercial article to which it is at- 
tached, either in meaning or by association, and must be of such a na- 
ture as to permit of exclusive appropriation by one person. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7; Dec. Dig. § 3.*] 

4. Trade-Mabks and Tbade-Names (§ 9*) — Geoqraphical Name — Registba- 

TiON — Exclusive Appropriation. 

Under Trade-Mark Act Feb. 20, 1905, c. 592, § 5, 33 Stat. 725 (U. S. 
Compi St. Supp. 1911, p. ,1461), denyuig reglstration to marks which con- 
sist hierely of a geographical name or term, the word "Nubia" was not 
only incapable of officiai reglstration as a trade-mark for Cigarettes, but 
could not be exclusively appropriated by any one, where it had not ob- 
tained a secondary meaning indicating that the goods bearlng it came 
from one and the sanie source. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. 113; Dec. Dig. § 9.*] 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Trade-Mabkb and Tbade^Names (§ 71*) — Geogbaphical Name — Eight t& 

Use — Infbingement. 

Where a geograplilcal name was not subject to absolute ownership 
and exclusive use as a trade-mark, the rlghts obtalned by the flrst user, 
as a name for goods to whieh it was attached, were not infrlnged by 
mère use of the name by a competitor, even thougli such use was in as- 
sociation with competing goods ; the second user's liability being limited 
to a case of unfair compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 82; Dec. Dig. § 71.» 

Use of geographical names as trade-marks or trade-names, see notes to 
Hoyt V. J. T. Lovett Co., 17 C. C. A. 657 ; Illinois Watch Case Oo. v. Elgln 
Nat. Watch Co., 35 C. C. A. 242.] 

6. Teade-Mabks and Teadb-Names (§ 79*) — Pbotection — Natube oî Right. 

An action to protect trade-mark rights, whether at law to recover dam- 
ages or in equity to restraiu further infringement, is founded upon false 
représentation. 

[Ed. Note. — For other cases, see Trade-SIarks and Trade-Names, Cent. 
Big. §§ 89, 90; Dec. Dig. § 79.*] 

7. Tbade-Mabks and Trade-Names (§ 93*) — Pbopebty — Infringement. 

A teclmical trade-mark, whether registered, or unregistered, is treated 
as property, and infringement thereof carries a presumptlon of fraud; 
but, where no exclusive light to use of a trade-mark exists, a technical 
trade-mark is not established, and fraud and unfair compétition in the 
use of the trade-mark must be proved. 

[Ed. Note.— For other cases, see Ïrade-Marks and Trade-Names, Cent. 
Dig. §1 104-106; Dec. Dig. § 93.*] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; John B. McPherson, Judge. 

Suit in equity by Charles B. Perkins, trading as Charles B. Perkins 
& Co., against Apollo Bros., Incorporated, and others. From a de- 
cree for complainant (197 Fed. 476), défendants appeal. Reversed. 

Albert W. Sanson and Hector T. Fenton, both of Philadelphia, 
Pa., for appellants. 

Edward M. Biddle, Charles L. McKeehan, and Joseph S. Clark, 
ail of Philadelphia, Pa., for appellee. 

Before GRAY.and BUFFINGTON, Circuit Judges, and RELL- 
STAB, District Judge. 

REELSTAB, District Judge. In the court below, Charles B. Per- 
kins, trading as Charles B. Perkins & Co., a citizen of the state of 
Massachusetts, the appellee, fîled his bill in equity against Apollo 
Bros., Incorporated, a corporation of the state of Pennsylvania, the 
appellant, alleging, a common-law property right in a trade-mark for 
cigarettes, and also infringement and unfair compétition by défend- 
ant, and praying for relief by an injunction and an accounting. The 
trade-mark name claimed by complainant was the geographical name 
"Nubia," which it is admitted he was the first to appropriate and 
adopt for cigarettes manufactured and sold by him. It was also claim- 
ed that the name had acquired, through long use by him, a secondary 
meaning, indicating the origin and ownership of the goods upon which 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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it was împressed. The infringement charged against the défendant 
was in selling cigarettes manufactured by him, put up in sealed boxes 
for sale, with a label containing the word "Nubias" and "Apollo Bros." 
The court below found in favor of the complainant, and awarded a 
perpétuai injunction against the corporation défendant, its officers, 
agents, etc., restraining thern from using the word "Nubias" as a 
name or désignation for the cigarettes made and sold by said défend- 
ant. From this decree the défendant bas appealed. 

The contention of the défendant in the court below, as hère, was 
that the word "Nubia," claimed by complainant as a common-law 
trade-mark, was incapable of exclusive appropriation as such, by rea- 
son of its being a geographical name, and, further, that, whether such 
name bas acquired a secondary meaning or not, the user's right in it 
can be infringed by nothing less than acts amounting to unfair com- 
pétition. 

The material facts in the case are not in dispute. Complainant 
commenced the manufacture of his cigarettes under the name "Nu- 
bia" in 1898. He testifies that that désignation was arbitrarily 
chosen as a somewhat fanciful one, and that since then he bas con- 
tinuously marketed them under that name. The cigarettes were put 
up in small sealed boxes convenient for the pocket, and the label 
on the lid, containing the word "Nubia" at the top and the words 
"Charles B. Perkins, Boston, Mass., U. S. A.," in distinct letters at 
the bottom, bas on its middle portion a picture representing a sun- 
set in the désert, with pyramids and camels, suggesting an Egyptian 
scène. 

The défendants entered into the cigarette business in Philadelphia 
in December, 1905, and in 1906 manufactured and marketed ciga- 
rettes under the name of "Nubias," which they bave since manu- 
factured and sold. Défendants' cigarettes seem to bave been put up 
in sealed cases of about the size of those of the complainant, intend- 
ed for pocket use, with a black label on the side, containing nothing 
but the words "Nubias" and "Apollo Bros." 

[1] The law governing technical trade-marks is but a branch of 
the law regulating trade compétition. The prévention of unfair 
compétition is the desideration in both. Nims on Unfair Business 
Compétition, §§ 1, 4; Hopkins on Trade-Marks (2d Ed.) § 19. 

[2] We agrée with the court below : 

"ïliat 'the évidence does not support the charge of unfair compétition, 
ïhe two brauds of cigarettes are not ofCered to tlie sanie luarlvet, aud do not 
couipete in fact.' " 

The package of the défendant, its coloring, printing, and form, 
were so radically difïerent from the plaintiff's that they could not be 
mistaken for each other and could never bave been used to deceive. 
The complainant's right to the relief prayed, therefore, dépends up- 
ôn his having secured a technical trade-mark in the word "Nubia." 

[3] There is much confusion in the cases, but to our mind the 
iDCst-considered cases hold that it is essential that such a trade-mark 
possess the following characteristics : That either in meaning or 
association the mark points distinctively to the origin or ownership 
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of a commercial article, and that it is of such a nature as to permit 
of an exclusive appropriation by one person. Nims, § 2. 

[4] "Nubia," it is admitted, is a geographical name, and there is 
nothing in the circumstance of its sélection or use by the complainant 
(such as was found in Baglin v. Cusenier Co., 221 Ù. S. 580, 31 Sup. 
Ct. 669, 55 L. Ed. 863) that would permit of its registration under the 
Trade-Mark Act (33 Stat. 725 [U.. S. Comp. St. Supp. 1911, p. 1461]), 
section S of which dénies registration to marks which consist of 
"merely a geographical name or term." Not only is it incapable of 
officiai registration, but it may not be exclusivèly appropriated by 
anv one. N. Y. & R. Cernent Co. v. Coplav Cément Co. (C. C.) 
44'Fed. 277, 10 h. R. A. 833; Id., 45 Fed. 212'; Nims, § 110; Elgin 
Nat. Watch Co. v. 111. Watch Co., 179 U. S. 665, 21 Sup. Ct. 270, 
45 L. Ed. 365. 

[5] We agrée that a geographical name may, by use and associa- 
tion with a commodity, obtain a secondary meaning indicating that 
the goods bearing it come from one and the same source, and thus 
a superior right may be secured in the use of such name by one 
person ; but, inasmuch as no absolute ownership in or exclusive 
right to use such name as a trade-mark vests in any one, the rights 
obtained by the fîrst user are not infringed by. the mère use of such 
mark by a competitor, even though such use is in association with 
competing goods. In such a case the second user becomes an infring- 
er only when he makes an unfair use of such name. Not any compéti- 
tion, but only unfair compétition, on the part of such user is action- 
able. Canal Co. v. Clark, 80 U. S. 311 (13 Wall.) 324, 20 L. Ed. 581 ; 
Columbia Mills v. Alcorn, 150 U. S. 464, 14 Sup. Ct. 151, 37 E. Ed. 
1144; Elgin Nat. Watch Case, supra. 

[6, 7] The action to protect trade-mark rights, whether at law 
to recover damages, or in equity to restrain further infringement, 
is founded on a false représentation. A technical trade-mark, regis- 
tered or unregistered, is treated as property, and an infringement 
thereof carries with it the presumption of fraud ; but where no 
such exclusive right to the use of such trade-mark exists, a technical 
trade-mark right is not established, and fraud — unfair compétition — 
in the use of the mark must be proved. Elgin Watch Case, supra ; 
Siegert v. Gandom, 149 Fed. 100, 79 C. C. A. 142. 

The policy of the law is to foster and not to hamper compétition, 
and it only permits a monopoly in the use of a trade-mark when it 
bas become the absolute and exclusive property of the first user — 
good against the world. A geographical name can never become 
such property, and the utmost the first user can insist is that no 
one else shall so use it as to constitute unfair compétition. The 
purpose in an honest sélection of a trade-mark is that it be an ex- 
clusive identification of the marked commodity with the personality 
of the owner, and it is not too much to require that such sélection 
be made from a class of snbjects capable of exclusive ownership. 
W^hen one fails in this, he bas only himself to blâme if by another's 
honest sélection and use of a similar trade-mark he is denied an ex- 
•clusive use thereof. In such a case commercial rights are apt to 
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overlap, but the utmost that the courts can do in such cases is to 
enjoin, not the use of such a trade-mark, but the improper use 
thereof — unfair compétition. 

The business of neither the complainant nor the défendant is car- 
ried on in Nubia, and neither handles the products of that région. 
As between the parties, neither had a superior right of sélection. 
Being the first to sélect such name gave the complainant no exclu- 
sive right in the use of it; but, being the fîrst user, he has a right 
to protection as against any subséquent user who so uses the name 
as to bring to the latter the trade which belongs to the former, and 
in affording such protection the later comer will be required to so 
accompany the use of the name, whether on his goods or in adver- 
tising them to the trade or public, regardless of the trouble or ex- 
pense to which he will be put, as is necessary to efifect such purpose. 
Am. Waltham Watch Ce. v. U. S. Watch Co., 173 Mass. 85, 53 N. E. 
141, 43 L. R. A. 826, 73 Am. vSt. Rep. 263. Régulation, but not 
prohibition, is the remedy in such cases. To hold othervvise would 
be to give to one who could not register such name as a trade-mark 
ail the benefîts that such a registration would give, and preclude one 
innocent of any unfair trade dealing from using the name which the 
registration laws, by necessary implication, concède to be the com- 
mon property of ail. Or, stated differently, the complainant would be 
given ail the rights flowing from an absolute ownership in a name 
in which he at best could only obtain a superior right. 

In the présent case the complainant has no property but only a 
commercial right in such mark. He has as yet suffered no commer- 
cial injury. As his or the defendant's trade expands, some impair- 
ment of the complainant's rights may take place. Whether more 
distinguishing accompaniments to the use of the word "Nubias" 
may then be required we cannot now say. As to such word, no 
prohibitive or injunctive relief is justified; and, as no unfair com- 
pétition exists, regulative relief is not now called for. 

The judgment of the District Court is reversed, with costs. 
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BIG FOUE IMPLEMENT CO. et al. v. WRIGHT. 

(Circuit Court of Appeals, Eighth Circuit. August 4, 1913.) 

Xo. 3,889. 

1. Fbaudulent Conveyances (§ 299*) — Evidence — Witiiiiolding fbom Rec- 

ord — CoNDinoxAL Sales. 

The uiere failure to tile contracts of coiiUitloual sale for record, al- 
thougli they are requlred to be flled by statute to be valld agaiust sub- 
séquent ijurehasers aiid certain classes of eredltors, is uot sufflcient to 
show frauduleut iutent. 

[Ed. Xote. — For other cases, see Frauduleut Conveyauees, Cent. Dig. §§ 
876-890; Dec. Dlg. § 299.*] 

2. Sales (§ 474*) — Conditional Sales — Effect oï Failtjre to File Con- 

TRACT. 

Uuder the law of Kansas, the failure to file a coutract of condltional 
sale for record does uot render it irivalid as against gênerai eredltors 
without lieu. 

[Ed. Note.— For other cases, see Sales Cent. Dig. §§ 1391-1402; Dec. Dig. 
I 474.*] 

3. Bankrwptcy (§ 1.52*) — Lien of Trustée — Date. 

The lien conferred on a bankrupt's trustée by Bankr. Act July 1, 1898, 
c. 541, § 47a (2), 30 Stat. 557 (U. S. Coinp. St. 1901, p. 3438), as amenrted 
by Act June 25, 1910, c. 412, § 8, .36 Stat. 840 (L'. S. Couip. St. Supp. 1911, 
p. 1500), dates from the time of the bankruptcy proceedings. 

[Ed. Note. — For other cases, see Bankrui)tcy, Cent. Dig. § 194 ; Dec. Dig. 
§ 152.*] 

4. Bankrxtptcy (§ IGl*) — Préférence — "Gonditioxal Sale" Coxtraçts — Fil- 

ING WiTiiix Four Months. 

L'nder the gênerai law and also the statutes of Kansas (Gen. St. 1909, 
§§ 5224-5226, 5237), there is a clear distinction between a contract of 
"conditional sale" by which the seller retains title until full payment, 
with the rlght to take possession at any time, and contracts of sale by 
whlch the title is passed and a chattel niortgage for the purchase money 
takeu back, and a contract of conditional sale, although niade before, but 
not filed as provided by the Kansas statute until within four months 
prior to the bankruptcy of the purchaser, does not coustitute a préfér- 
ence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 261-263 ; 
Dec. Dig. § 161.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1408-1410.] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas; John C. Pollock, Judge. 

In the matter of one Bell, bankrupt; Isom Wright, trustée. The 
Big Four Implement Company and the Kansas Moline Plow Company 
appeal from orders denying their pétitions for réclamation of prop- 
erty. Reversed. 

Samuel Feller, of Kansas City, Mo., for appellants. 
William Osmond and Elrick C. Cole, both of Great Bend, Karl., for 
appellee. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
I^ARD, District Judge. 

•For other cases see same topic & § NUMBf;H in Dec, fe Am. Digs. 1907 to date, & Rep'r Indexe.* 
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WriLIyARD, District Judge. In this controversy between the Big- 
Four Implement Company and the Kansas Moline Plow Company on 
the one hand, and Wright, the trustée of Bell, the bankrupt, on the 
other, the court below held that the appellants were not entitled to a 
return to them of certain farm implements received by the bankrupt 
on conditional sale contracts. The contract between the Plow Com- 
pany and Bell was made on January 23, 1911, and filed in the proper 
register's office on November 11, 1911. The contract between the 
Implement Company and Bell was made on December 8, 1910, and 
was filed on November 9, 1911. 

Within three or four days after the filing of the contracts Bell made 
a trust deed for the benefit of bis creditors of ail his property, except 
that covered by thèse contracts. A pétition in bankruptcy was filed 
against him on February 22, 1912, and he was adjudicated a bank- 
rupt on March 19, 1912. Some of the property delivered under thèse 
contracts came into the possession of his trustée. Appellants ap- 
peared in the bankruptcy proceeding and asked for a return to them 
of such property. Tbe two cases were consolidated in the court be- 
low. The référée refused to grant the pétition of the claimants, the 
court affirmed this ruling, and they hâve appealed. 

[1] The trustée claims that thèse contracts were fraudulent in fact, 
because "there was an understanding between the bankrupt and the 
interveners that they were not to be filed unless necessary for inter- 
veners' interests, and that the bankrupt would see that they received 
notice in time to protect themselves." That the niere failure to file 
the contracts is not sufficient to show fraudulent intent cannot be 
doubted. The évidence shows the following additional facts : While 
the contracts were made in December and January, none of the goods 
of the Plow Company were shipped until March, and most of those 
of the Implement Company not until June. The bankrupt, being 
pressed by the German-American Bank, one of his creditors, for se- 
curity, went to Kansas City, it seems, about November 11, 1911, and 
saw the agents of the appellants. He then told the agent of the Im- 
plement Company that he could not meet his obligations. At that 
time he had no talk whatever with the Plow Company about the filing 
of th'eir contract. The agent of the Implement Company, however, 
suggested or spoke of the fact that they would file their contract. 
The property hère in question was expressly excluded from the trust 
deed made on November 15th. Bell had dealt with thèse companies 
before under similar contracts, which had not been filed, and had set- 
tled with them according to their terms. This is ail of the évidence 
tending to show any agreement on the part of the companies to with- 
hold the contracts from record, and it is in our opinion entirely in- 
sufficient to establish their fraudulent character. 

[2] Some of Bell's creditors became such after the making and be- 
fore the filing of thèse contracts. No one of them had, however, at 
the time of such filing, obtained any spécifie lien upon the property 
hère involved. Under the law of Kansas relating to the filing of chat- 
tel mortgages, the protection given to creditors by the law requiring 
such filing was intended to include only those having some spécifie 



BIG FOUR IMPLEMBNT CO. V. WRIGHT 53V 

lien upon or right to the mortgaged property, and not mère gênerai 
creditors. Youngberg v. Walsh, 72 Kan. 220, 83 Pac. 972; Geiser 
Mfg. Co. V. Murray, 84 Kan. 450, 114 Pac. 1046. The statute requir- 
ing the filing of chattel mortgages is m this respect the same as that 
requiring the filing of conditional sale contracts, and the same rule 
must apply to the latter. This case is thus distinguished therefore 
from Re Wade (D. C.) 185 Fed. 664. and First National Bank v. Con- 
nett, 142 Fed. 33, 73 C. C. A. 219, 5 L. R. A. (N. S.) 148, both of 
which cases arose in Missouri. 

Prior to 1910 the trustée stood in no better condition than the bank- 
rupt, and thèse contracts would hâve been valid as to him, even though 
never recorded. It is said, however, by the trustée, that this condition 
has been changed by the amendment of section 47a of the Bankrupt 
Act made in 1910. That amendment is as follows: 

"And such trustées, as to ail property in the eustody or comlng into the 
•custody of the bankruptcy court, shall be deemed vested wlth ail the rights, 
remédies, and powers of a credltor holding a lien by légal or équitable pro- 
eeedings thereon ; and also, as to ail property not in the custody of the bank- 
ruptcy court, shall be deemed vested with ail the rights, remédies, and pow- 
ers of a judgnient credltor holding an exécution duly returned unsatisfled." 

[3] This amendment must speak as of the time of the bankruptcy. 
The lien which the trustée is considered as holding must be a lien at- 
taching as of that date. There can be no ground for saying that the 
lien is in existence before the bankruptcy. No case has been cited 
which so holds. In most of the cases referred to by the trustée the 
contract was never filed. In Rock Island Plow Company v. Reardon, 
222 U. S. 354, 32 Sup. Ct. 164, 56 L. Ed. 231, the contract was not 
filed, yet the vendor had taken possession of the property covered by 
it before the bankruptcy. It appeared, however, in that case, that 
prior to that possession ÏDy the vendor another creditor had secured a 
lien by exécution, which lien was preserved by the trustée for the ben- 
efit of the creditors. There is no authority for holding that a trustée 
can, in bis own right, avoid such contracts as thèse when they bave 
been filed before the bankruptcv. The décisions are to the contrary. 
Keeble v. John Deere Plow Co.^ 190 Fed. 1019, 111 C. C. A. 668 (5th 
Cir.). Part of the opinion of the court below in this case is found 
in Re Jacobson & Perrill (D. C.) 29 Am. Bankr. Rep. 603, 200 Fed. 
812 ; Re Farmers Co-operative Co. (D. C.) 202 Fed. 1005 ; Hart v. 
Emmerson-Brantingham Co. (D. C.) 203 Fed. 60. In Sturtivant Bank 
v. Schade, 195 Fed. 188, 115 C. C. A. 140 (8th Cir.), it appeared that 
a deed was made in 1902 and not recorded until August 8, 1906. A 
pétition in bankruptcy was filed on October 8, 1906, and an adjudica- 
tion had on October 31, 1906. The trustée came into possession of 
the real estate covered by the deed. The court considered that any 
judgment lien which the trustée was deemed to bave was created sub- 
séquent to August 8, 1906. It is not necessary to détermine whether, 
under the amendment of 1910, the lien of the trustée attached on the 
filing of the pétition, or on the date of the adjudication, because the 
filing of the papers in this case preceded both dates. 

[4] The trustée claims also that the transaction constitutes a préf- 
érence, saying that thèse contracts are, under the laws of Kansas, 
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nothing more than chattel mortgages, and, not having been filed until 
within four months of the bankruptcy, they must be set aside on that 
ground. Mattley v. Geisler, 187 Fed. 970, 110 C. C. A. 90 (8th Cir.). 
But they are not instruments of that character. They are in the usual 
form of conditional sale contracts of farm machinery. The Imple- 
ment Company's contract contains this clause: 

"It is also agreed that the title to and ownership of, and the right to the 
immédiate and exclusive possession, upon demand elther oral or writteu, of 
ail goods which may be shipped as herein provided, or durlng tlie cnrreut 
seasou, shall remain in, and tlieir proceeds in case of sale, shall be the abso- 
lute property of the Big Four luiplement Company and subject to their or- 
der until full paynient shall hâve been made for the sanie by the purchaser 
in nioney. In case the Big Four luiplement Company shall take possession 
of any property as provided for in this contract, they or their agent shall 
hâve the right to sell the sanie at publie or private sale, vvith or without no- 
tice and at such place as they or their agent niay deeni best, and the pro- 
ceeds arising from sucli sale, after paying the expenses of the same, shall 
be applied to the paynient of the iiidebtedness due to said Big Four Imple- 
nient Company. The appraisenient of said proiierty to be sold is hereby 
waived, but nothing in this clause wIU release the purchaser froiu making 
payment as herein agreed." 

The Plow Company's contract contains this clause: 
"It is understood and agreed that the goods sold uiider this contract may 
be resold by said party of the second part only in the ordiuary course of 
trade at retail, and that tlie title to and ownership of ail said goods, until 
sold, iii the luanner aforesaid permitted together with the proceeds of those 
sold shall be and reniain in the party of the first part and subject to its or- 
der until full paynient in cash sliall hâve been luade by the second party for 
said goods, or of said notes, and until any judgiuent rendered therefor or 
thereon shall be paid in full." 

There are no other provisions in either contract limiting thèse 
clauses. They are, therefore, under the rule in force in this circuit, 
conditional sale agreements. Dunlop v. Mercer, 156 Fed. 545, 86 C. 
C. A. 435 (8th Cir.) ; In re Pierce, 157 Fed. 755, 87 C. C. A. 537 (8th 
Cir.) ; Monitor Drill Co. v. Mercer, 163 Fed. 943, 90 C. C. A. 303, 20 
L. R. A. (N. S.) 1065, 16 Ann. Cas. 214 (8th Cir.) ; Harkness v. Rus- 
sell, 118 U. S. 663, 7 Sup. Ct. 51, 30 L. Ed. 285; Bryant v. Swofford 
Bros., 214 U. S. 279, 29 Sup. Ct. 614, 53 L. Ed. 997. Are they con- 
ditional sale contracts under the laws of Kansas? The trustée says 
that they are not. He relies for that statement upon a single case^ 
Christie v. Scott, 77 Kan. 257, 94 Pac. 214. It was there said: 

"At least since tlie enactment of section 4257 of the General Statutes of. 
1901, providing for the recording of such notes and contracts as chattel mort- 
gages, thèse contracts should be regarded as on the same basis as chattel 
mortgages. Indeed the transaction, reserving the title and right of possession 
and right to retake the property, is intended and opérâtes simply as a se- 
eurity for the debt. The transaction does not essentially differ from one in. 
which the seller, at the tinie of making a sale, takes a proniissory note for 
the purchase priée, and at the same time, and before he has really trans- 
ferred the property sold, takes a mortgage thereon to secure the payment of 
the note — the purchase price. Under the law of this state such a mortgage 
conveys the title and right of possession to the mortgagee. In the oue case 
the purchaser agrées unconditionally to pay a certain stated sum as the pur- 
chase price, and agrées that the seller shall hold the title to the property and 
right of possession until the debt is paid, and, if it be not paid, that the seller 
may take the property and sell it and apply the proceeds of the sale towards. 
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the payment of the note, implj'ing that the proceeds may be less than the 
amount of the note. In the other care the purchaser exécutes a promissory 
note aud unconditionally promises theitby to pay the purchase priée, and, 
hefore he has actually received the property purchased, conveys the title and 
right of possession thereof to the seller, and further agrées that the seller 
may take possession of the property and sell it and apply the proceeds, less 
the expenses, toward the payment of the note. There Is a theoretical distinc- 
tion between the two transactions, but no practical différence." 

The only question which the court decided in that case was that a 
vendee in a conditional sale contract was liable on his promissory 
notes, aUhough the creditor had retaken the property. The court said : 

"Authorities are cited from several states which hold that, where the con- 
tract attaclied to a note shows the seller retained the title and right of pos- 
session of the property until payment was made, and took possession of tlie 
property under the contract, the considération for the note thereby falled 
and he cannot recover upon the note. The contract in this case, however, 
goes further and provides that the seller may take possession of the prop- 
erty, remove and sell the same, and apply the proceeds toward the payment 
of the note, less the expense of such removal and sale. ïhis is a plain récog- 
nition of the obligation to pay the note after the taking of the property." 

It also said on page 262 of 77 Kan. (94 Pac. 215): 

"In the case at bar the purchaser may hâve had full considération in the 
use of tlie articles purchased for the balance remaining unpaid on his notes. 
Under the contract attached to thèse notes, we hold that the plaintiff was 
-authorized to take the property and sell it and apply the proceeds toward the 
payment of the notes, and that by so doing the law does not imply a revoca- 
tion of the contract of sale, nor does the law imply that there remaius no 
considération for the payment of tlie balance due on the notes." 

Conditional sale contracts hâve long been recognized in the law of 
Kansas. They were valid as to third persons, when there was no stat- 
ute requiring them to be filed, while there was a statute requiring the 
filing of chattel mortgages. Sumner v. McFarlan, 15 Kan. 600; Hall 
V. Draper, 20 Kan. 137 ; Standard Implement Co. v. Parlen & Oren- 
dorff Co., 51 Kan. 544, 33 Pac. 360; Moline Plow Co. v. Witham, 
52 Kan. 185, 34 Pac. 751. The statutes of Kansas recognize the dif- 
férence between a chattel mortgage and a conditional sale contract, 
by providing separate and différent provisions for filing. The pro- 
vision relating to chattel mortgages is found in section 5224 of the 
Compilation of 1909. Section 5237 relating to conditional sales is as 
f oUows : 

"Ko. 5237. Sale Xotes. Ko. 44. That any and ail instruments In writing 
or promissory notes now in existence or hereafter executed evidencing the 
conditional sales of Personal property, and tliat retain the title to the same 
in the veudor until the purchase priée is paid in full, shall be void as against 
innocent purchasers, or- the creditors of the vendee, unless the original in- 
strument, or a true copy thereof, shall bave been deposited in the office of 
the register of deeds of the county wherein the property sliall be kept, and 
shall be eutered upon the records of the same as a chattel mortgage, and 
when so deposited shall remain in full force and effect until the amount of 
the same is tully paid, without the renewal of the same by the vendor; and 
any conditional verbal sale of personal property reserving to the vendor any 
title in the property shall be void as to creditors and Innocent purchasers 
for value." 

Section 5226 requires a chattel mortgage to be renewed every two 
years. Section 5237, as is seen, provides that the effect of the filing 
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sliall continue, wîthout renewal, until payment. Section 5232 pro- 
vides for a public sale after notice under a chattel mortgage. There 
is no provision for such sale in the case of conditional sale contracts. 
The Suprême Court of Kansas did not, in our opinion, intend to hold 
in the case of Christie v. Scott that conditional sale contracts could 
not exist under the law of Kansas. So far as the efïects of filing are 
concerned, they are similar to chattel mortgages ; and this was ail that 
was meant by what was said bv this court in National Bank of Com- 
merce V. Carbondale Machine Co., 195 Fed. 180, 115 C. C. A. 132. 

Thèse being contracts of conditional sale, there is no foundation for 
the daim that the filing of them within four months of the bankruptcy 
constituted a préférence. There could be no préférence without a 
transfer by the bankrupt of his property. If there were any transfer 
in this case it is evidenced by thèse instruments dated December 8, 
1910, and January 23, 1911. But they transferred no property of 
Bell. They expressly refrained from transferring any tO' him. Re 
Farmers' Co-operative Co. (D. C.) 202 Fed. 1005. In Hall v. Draper, 
20 Kan. 137, it was said by Judge Brewer: 

"In this respect such a conditional sale dift'ers from an absolute sale with 
a mortgage back. In such case the ventlee has everythiug, except as liniited 
by the terni.s of the mortgage; hère he has uothing except as expressed lu 
his contract." 

The orders of the court below are reversed, and the case is re- 
manded, with directions to grant the pétitions of the appellants. 



INCORPORATED TOWN OF STOIS^EWALL, OKL., v. STONB. 

(Circuit Court of Appeals, Eighth Circuit. July 14, 1913.) 

No. 3,864. 

1. Pleading (§ 236*) — Amen"dment — Discrétion ce Couet. 

The granting or refusai of leave to aniend a pleading during the trial 
to allège fraud is within the discrétion of the court. 

[Ed. Xote.^For other cases, see Pleading, Cent. Dig. §§ 601, 605 ; Dec. 
Dig. § 236.*] 

2. Municipal Corporations (§ 374*)— Contracts. 

Wliere plalntiff built a waterworks systein for défendant town In ac- 
cordance with plans and spécifications furnished by an engineer employed 
by the town, he was not bound to inquire into the limitation on the engi- 
neer's authority ; and in an action to recover a balance due on his con- 
tract, the contract between the town and engineer is immaterial, in the 
absence of proof that plaintlfC knew of any departure therefrom by the 
engineer. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §^ 
905, 910 ; Dec. Dig. § 374.*] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Action at law by F. R. Stone against the Incorporated Town of 
Stonewall, 0kl. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

*For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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George W. Barris, of Stonewall, Okl., and King & Maxey, of Ada, 
0kl., for plaintiff in errer. 

D. B. Welty, of Oklahoma City, Okl., for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

WILLARD, District Judge. Stone, the défendant in error, who 
was the plaintiff below, made a contract with the town of Stonewall 
for the construction of a System of waterworks for $19,900. On this 
contract $16,400 has been paid, and this suit is brought to recover the 
remainder, $3,500. There was a verdict for plaintiff. 

Among the things to be constructed by the plaintiff was the foUow- 
ing: "One 50,000-gallon steel tank on tower, as per plan." Stone 
built a tower 42 feet high. The défendant claims that the tower 
should hâve been 75 feet high. There was évidence that the original 
plan called for a tower located in the middle of the town 100 feet high,, 
that a change was afterwards made in the location of the tower, 
and it was placed on top of a hill outside of the town, and made 42 
feet high. Plaintiff testified that his bid, upon which the contract was 
later based, was made upon a plan then in the office of the clerk of 
the town, which called for a tower 42 feet high. 

1. The first assignment of error is as foUows: 

"The court erred in holding that the allégations set out in defendant's plead- 
ings [answer] were insufflcient to warrant the admission of évidence otïered 
by défendant going to show a fraudulent conspiracy between the plaintiff and 
tlie defendant's agent, the town engineer, whereby the plans and spécifications 
of the tower and tank, the subject-matter In action, were changea and sub- 
stituted without tlie linowledge and consent of the défendant." 

The answer admits the making of the contract, dénies that the 
plaintiff completed it, dénies that the défendant is indebted to the 
plaintiff in any sum, and allèges as a counterclaim that plaintiff 
agreed to erect a tank 75 feet high, and that he failed to do so, to de- 
fendant's damage in the sum of $5,000. There is no allégation of any 
kind in the answer of any fraud or conspiracy. This assignment of 
error cannot be sustained. Moreover, the case shows that when de- 
fendant asked leave to amend its answer the following proceeding 
look place: 

"The Court: I will refuse the amendiuent, gentlemen. I think it is a little 
too late. 

"Mr. King : To which we except, if the court please. Now, your honor, you 
will allow us to show now if Mr. Stone and Mr. Mcintire did fraudulently 
change this plan of the original blueprint, and we dldn't know any thing about 
it; we can show that, can we? 

"The Court: If the plaintiff hère is connected with it in the nianner which 
you suggest, it would be pertinent to the point, although he built according 
to the plans testifled to that they were not the plans, and he knew it. In 
that phase of the case it would probably be compétent." 

Evidence was received as to ail that took place in regard to the 
plans, as to the plaintiff's knowledge of a change in them, and his 
participation therein, and the court charged the jury as foUows: 

"Of course, if, on the other hand, he knew, or had reason to know from ail 
that occurred there, that he was entering into a contract with the président 
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of the board of trustées and tlie clerk, wlio represented the board ot trustées 
of the town of Stonewall, they belleving tbat he was contracting to build the 
origliiiil tank and tower, and believing that he had tbat tank and tower in 
his mind, he knowlug that the engineer, unknovvn to them, without thelr au- 
thorlty, had changea the plan, and that he was going to build a tank and 
tower in conforniity with the changed plans, which was unkuown to them, 
then he cannot recover In this case. * * « i gay, therefore, it is largely 
a question of good faith. If, ou the othor hand, he knew the engineer was 
doing that which deceived other parties to the contract, that is, the eity of 
Stonewall, represented by the board of trustées, and that by that déception 
lie was entering into a contract to build a substantially différent plant from 
what they thought they were getting, he then cannot recover, because he can- 
not I;e said to hâve coniplied with the contract accordiug to its terms, and 
especially with référence to the plans, if that be true, that he knew was in 
the nainds of the other contracting parties." 

[1] 2. The second assignaient of error is based upon the refusai 
of the court to allow the défendant to amend its answer, so as to 
allège the existence of fraud and collusion between the town en- 
gineer and the plaintifï with regard to the plans. Whether or not 
this amendment should hâve been allowed was in the discrétion of 
the court, and there is nothing to show that that discrétion was abused. 
Moreover, as bas been seen, the court left to the jury the question 
as to whether or not the plai.ntiff acted in good faith, and in rendering 
a verdict for the plaintiff they must bave found that he had no knowl- 
edge of any fraudulent change of plans. 

3. The third assignment of error relates to the following observa" 
tion made by the judge during the trial, in the présence of the jury: 

"It doesn't niake any différence, in my judguieut, so far as this case was 
concerued, whether the plans were adopted by the clty or not, if tlieir repré- 
sentative, the City engineer, without the collusion of this plaintiff, and that 
is not in tliis case, presented to those bidders that night the plans — he pre- 
sented them as the représentative of the city, and the city is bound by tho-se 
plans, when it proceods to accept those bids." 

No exception was taken to this remark, and when, later, the court 
charged the jury substantially to the same efïect, the défendant did 
not except. 

[2] 4. Défendant assigns as error the refusai of the court to admit 
in évidence the contract between the town and its engineer Mcintosh. 
The part of the contract claimed to be material is the following : 

"It is understood that ail plans and spécifications are to be subniitted to 
the board of trustées for their approval and adoption, and that such copies 
of the appiDved plans as are required will be furnished." 

As bas been already observed, the court held that évidence was 
admissible which tended to show that the plaintiff and Mcintosh 
fraudulently changed the plans without the knowledge of the de- 
fendant. The court charged the jury, as hereinbefore indicated, that 
if the plaintiff knew that there had been a change of plan, not known 
to the trustées, he could not recover. The verdict of the jury necessa- 
rily indicated, either that there was no such change, or, if there had 
been, that the plaintiff did not know of it. No évidence tending to 
show such knowledge was ruled out by the court. Under thèse circum- 
stances, the fact that the contract provided that the plans must be 
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submitted to the trustée was iminaterial. Plaintiff was not bound to 
inquire as to the limitatioH upon the authorit>' of the engineer. He 
was entitled to act upon the plans submitted to him by the proper 
authorities of the town and upon which he based his bid. 
The judgment of the court below is affirmed. 



HrLL et al. v. BURR et al. 

(Circuit Court of Appeals, First Circuit. September 12, 1913.) 

No. 1,015. 

Appeal and Eeror (§ 832*) — Scope of Relief — Rehearing. 

Where appellants' brief speclficaHj' prayed for a deeree quieting title by 
enjoining respondeuts from further assertiiig any adverse claiin to the 
property in controversy, and no question of appellants' rlght to otlier 
gênerai relief was preseuted to the District Court, from which complain- 
ants appealed, nor to the Circuit Court of Appeals on the original hear- 
ing, a rehearing would not be grauted on the ground that the trial court 
niight hâve given complainants substantial relief iinder the prayer for 
gênerai relief without granting an in.iunction. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3215- 
3228; Dec. Dig, § 832.*] 

On pétition for rehearing. Denied. 
For former opinion, see 206 Fed. 1. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circuit Judge. The parties assume this case to be of 
so much importance that \ve think it advisable to file a mémorandum 
with référence to the pétition for a rehearing filed on July 24, 1913, 
being careful not to qualify what we previously said in approval of 
the opinion and conclusions of the learned judge of the District 
Court. 

The pétition proceeds on the theory that our judgment was based 
on section 720 of the Revised Statutes (U. S. Comp. St. 1901, p. 
581), prohibiting the fédéral courts from enjoining state courts. 
This is a narrow view, because, while our opinion refers to the stat- 
utory prohibition, yet this référence is immediately followed by the 
statement that "the authority of the court which first acquired juris- 
diction, the parties being substantially the same, must prevail." 
That we relied on broad principles, having extensive application, 
without regard to the fact that one court is a fédéral court and the 
other a state court, is entirely plain from our références to Marshall 
V. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 L. Ed. 870, and Bank v. 
Stevens, 169 U. S. 432, 18 Sup. Ct. 403, 42 L. Ed. 807, with the re- 
mark that "we leave this appeal to stand on the rules applied in the 
two cases cited." This is particularly noticeable because Bank v. 
Stevens applied the rule as against a court of the s^ate of New York 
undertaking to obstruct by injunction the party concerned while pro- 

•For other caaes see same topic & S number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ceeding in the fédéral courts, in violation of the gênerai rule explain- 
ed especially at page 461 of 169 U. S., page 413 of 18 Sup. Ct. (42 
L. Ed. 807). 

One point of criticism by the petitioners for a rehearing is based 
■on the proposition that the proceeding in Florida to which our 
opinion related was abated until revived by bringing in a new trustée in 
bankruptcy. This is a trivial proposition when considered in the 
light of vvhat occurred, and was decided, in the litigation between Hall 
and Ames in the courts of this circuit, according to the opinions 
found in 182 Fed. 1008, 190 Fed. 138, and 190 Fed. 144, 111 C. C. A. 
178. A further illustration of the broad rule on which our opinion 
relied, and of its long reach, is found in the décision of this court 
in McDermott v. Hayes, by an opinion passed down June 18, 1912, 
reported in 197 Fed. 129, beginning especially at the foot of page 
135, 116 C. C. A. 5.53. 

It is further said that the original bill contained a prayer for gên- 
erai relief, with référence to which the District Court appealed from 
might bave given the complainants substantial relief without granting 
any injunction. It is enough to say that no proposition of that char- 
acter was submitted to the District Court, or brought to our atten- 
tion when the case was heard before us. On the other hand, the 
brief of the appellants specifically prayed for a decree quieting title 
by enjoining the respondents from further asserting any adverse 
claim to the property, and no other relief was asked for. 

As to the request that our decree be amended to operate with- 
out préjudice, we need only remark that we see no occasion therefor ; 
but, on the contrary, it is time, so far as we can discover, that ail the 
parties should seek their rights in the court which we are asked to 
enjoin, which is fully capable of protecting ail interests, especially 
as the ultimate subject-matter of litigation is realty, over which that 
court has direct jurisdiction. 

The pétition for rehearing filed on July 24, 1913, is denied, and 
the mandate will issue forthwith. 



SYNNOTT V. TOMBSTOXE CONSOL. MINES CO., Limited, et al. t 
(Circuit Court of Ai^peals, Ninth Circuit. August 18, 1913.) 
No. 2,203. 

BANKErPTCY (§ 463*) — Eeview on Appeal — Reooed. 

A decree of a district court, disallowiug a claim iu bankruptcy based 
on written Instruments on tlie ground that they constituted a contingent 
liabillty, cannot be reviewed ou appeal ■«'bore the record does uot dis- 
close tlie teruis, provisions, or conditions of such instruments. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 920 ; Dec. 
Dig. i 463.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

Appeal from the District Court of the United States for the District 
of Arizona ; Richard E. Sloan, Judge. 

*For other cases see saine topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing denied October 20, 1913. 
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In the matter of the Tombstone Consolidated Mines Company, Lim- 
ited, bankrupt, and another. On appeal from an order disallovving a 
claim filed by Thomas W. Synnott, individually and as attorney and 
agent for Alexander Sedgwick and Merrill K. Green. Affirmed. 

Adams & Blinn and Amos L. Taylor, ail of Boston, Mass., and Doan 
& Doan, of Douglas, Ariz., for appellant. 

Everett E. EHinwood and John M. Ross, both of Bisbee, Ariz., for 
appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. Upon the hearing and submission of this 
cause at the last term of the court, the appellant was given permission 
to bring up such portions of the record of the case in the court below 
as he claimed to be necessary to its proper disposition hère. In re- 
sponse to that leave given there has been filed herein an affidavit of 
one of the attorneys for the appellant containing only matter wholly 
irrelevant to the case before this court. There has been no addition 
to the record made, nor any ofïer of any portion of the record in the 
court below. We must therefore dispose of the matter upon the rec- 
ord hère as we find it. 

It appears therefrom that the appellant, on the 8th day of August, 
1912, filed with the référée in bankruptcy, on behalf of himself and 
others, a claim against the bankrupt based upon 461 spécial contract 
bonds of the face value of $439,055, with interest thereon from the 
several dates of the bonds, which claim the référée disallowed on the 
ground that the instrument constituted contingent and not fixed lia- 
bilities of the bankrupt ; that the appellant thereupon petitioned for 
a review of that décision of the référée by the court below, which 
pétition was granted ; and that upon a hearing thereof the court took 
the same view of the bonds relied on by the appellant and affirmed the 
décision of the référée. It is from that décision of the court that the 
présent appeal was taken. 

While the record before us contains the "registered name," "sériai 
Nos.," and "face value" of the bonds, it contains nothing whatever 
concerning the terms, provisions, or conditions of the bonds. 

No error being shown, we must affirm the judgment. 

Judgment affirmed. 

207 F.— 35 
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THE SUPBKIOR. 

(Circuit Court of Appeals, Second Circuit. July 23, 1013.) 

No. 244. 

CoiLisioN (§ 126*) — Suit ron Damages— Sufficibncy of Evidexce. 

Tiie libelant held not to liave sustaiiied tlie burden of proof resting 
upoii it to establish the allégations of fault made in a libel for collision. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 266-279; Dec. 
Dig. § 125.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admirahy for colHsion by the Interstate Lighterage Com- 
pany, as owner of steam Hghter No. 20, against the steam tug Supe- 
rior, the Lehigh Valley Railroad Company, claimant. Decree for 
claimant, and libelant appeals. Affirmed. 

The f ollowing is the oral opinion of Veeder, District Judge : 

It is perfectly obvions that this testimony cannot be reconciled. But the 
gênerai situation satisfles me that the libelant has not sustained the burden 
of proof by crédible testimony. There is no doubt that the Superior came 
from the New Jersey shore and was angling over towards New York. Nor 
is there any doubt that the Interstate was bound downstream. Whatever 
the truth may be as to what happened after that, I fail to see any fault on 
the part of the Superior. She kept her courge, as she had a perfect right to 
do, and as she was bound to do, and I think that the prépondérance of the 
évidence shows that this accident happened when both the Superior on her 
course and the Interstate ofC her course, from whatever reason, were point- 
ing In towards and were near the New York shore. Such being my conclu- 
sion, it is unnecessary to discuss the testimony concerning the steering gear 
of the Superior. I shall hâve to dismiss the libel. 

This cause comes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing a libel filed against 
the steam tug Superior to recover damages sustained by steam lighter 
No. 20 from a collision with the Superior. 

Foley & Martin and F. A. Spencer, Jr., ail of New York City, for 
appellant. 

Harrington, Bigham & Englar, of New York City, for appellee. 

Before LACOMBE and COXE, Circuit Judges. 

PER CURIAM. The decree is affirmed on the opinion of Jtidge 
Veeder. 

Note. — .Tudge Noyés heard the arguments, participated In the consultations, 
and agreed in the conclusion of this court, but resigned before the filing of 
this décision. 

*Por other cases see same topic & § numeee in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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H. J. HEINZ CO. V. COHN. 

(Circuit Court of Appeals, Mnth Circuit. August 4, 1913.) 

No. 2,195. 

1. Patents (§ 157*) — ANTiciPATiorr — Original and Divisional Patents. 

A patent granted on a divisional application relates back to tlie date 
of tlie original application, and the patent granted on tlie latter is not 
in tlie prlor art and cannot anticipate the otlier. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 229-232; Dec. 
Dlg. § 157.*] 

2. Patents (§ 312*) — Validitt — Peesumption and Bubden of Peoof. 

A patent is presumptlve évidence of prior invention and novelty and 
when produced makes for the patentée or hls assignée a prima facie case 
which can only be overcome by proof of lack of novelty or of prlor in- 
vention by another beyond a reasonable doubt. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 544-549; Dec. 
Dlg. § 312.*] 

3. Patents (| 41*) — Combination Patents — Noveltt — "Patentable Nov- 

elty." 

A combination of old éléments, which performs no new functlon and 
accomplishes no new results, does not involve patentable novelty. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 48; Dec. Dig. 
§ 41.* 

For other defluitlons, see Words and Phrases, vol. 6, p. 5234.] 

4. Patents (§ 25*)— "Invention" — Aggeegation. 

The merè aggregate of several results, each the complète product of 
one of the cOmbined éléments, does not Involve invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 27-29; Dec. Dig. 
§ 25.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3749-3754.] 

5. Patents (§ 27*) — "Invention" — Extension ce Use of Old Combination. 

The extension of the use of an old combination of éléments is not in- 
vention where no new resuit is produced and no new uiethod is fouud 
for produclng the old resuit. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 31, 32 ; Dec. Dig. 
§ 27.*] 

6. Patents (§ 41*) — Novelty — New Combination of Old Eléments — "Pat- 

entable Novelty." 

In a new combination of old éléments, whereby through their new rela- 
tions they perform new functlous and produce a new resuit, there is 
patentable novelty. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 48 ; Dec. Dlg. 
S 41.* 

Patentabllity of combinatlons of old éléments as dépendent on results 
attaiued, see note to National Tube Oo. v. Aiken, 91 C. C. A. 123.] 

7. Patents (§ 27*) — "Invention" — Transfeb of Device to Différent Art. 

The transfer of a device from one branch of Industry to another, so 
that It uiay be put to a new use, niay constitute patentable invention, de- 
pendlng to some extent upon whether the uses are so nearly analogous 
that the adaptation would be obvious to a person of ordlnary mechanical 
skill and upon the importance of the resuit. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 31, 32 ; Dec. Dig. 
§ 27.*] . 

•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. Patents (§ 3G*) — Invention — Evidence. 

The presumptlon of uovelty arising from the issuance of a patent, the 
gênerai and extensive use of tlie new device, and the persistency with 
which it is infringed are ail évidence of invention. 

[Ed. Kote. — For other cases, see Patents, Cent. Dig. § 40; Dec. Dig. 
§ 30.*] 

9. Patents (§ 328*) — Validity and Infeingement — Envelope. 

The Cohn patents, No. 835,850, for a one-piece envelope with a window 
in the face reudered transparent by the application of an oily prépara- 
tion aud having a colored border to conceal Its irregularity of outline, 
and No. 824,908, for a similar envelope with the addition of advertis- 
Ing déviées, were not anticipated and disclose patentable novelty and in- 
vention, also hcld infringed. 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern' District of California; William C. Van 
Fleet, Judge. 

Suit in equity by Max M. Cohn against the H. J. Heinz Company. 
Decree for complainant, and défendant appeals. Affirmed. 

Thomas A. Banning, Samuel W. Banning, Thomas A. Banning, Jr., 
and Ephraim Banning, ail of Chicago, 111., for appellant. 
Chas. E. Townsend, of San Francisco, Cal., for appellee. 

Before GILBERT, Circuit Judge, and WOLVERTON and DIET- 
RICH, District Judges. 

WOLVERTON, District Judge. This is a suit instituted by Max 
M. Cohn against H. J. Heinz Company, the user, for an infringement 
of certain letters patent of which Cohn is the owner. The patents, 
two in number, consist of an original and a divisional patent upon cer- 
tain alleged inventions of Cohn as new and useful improvements in 
envelopes. The original application was filed November 8, 1904, the 
divisional January 17, 1905, and the patents issued, respectively, No- 
vember 13 and July 3, 1906. Thus it will be seen that the original 
patent was issued later than the divisional, although necessarily ap- 
plied for fîirst. The patents are numbered, respectively, 835,850 and 
824,908. The claim under the first is : 

"As a new article of manufacture, an envelope with an unpunctured face 
of relatively opaque stock, said envelope face having a portion to which a 
préparation bas been applied to render such portion transparent, and a col- 
ored or tlnted border surrounding said transparent portion for the purpose of 
obllterating or conceallng the eftects of the tendency of the said préparation 
to creep into the surrounding opaque stock." 

The claim under the second is : 

"(1) An advertising device comprising an envelope having a window through 
which the addressee's name on an inclosure may show through ; said window 
being In outline characteristic of sonie synibol of trade, a tinted or colored 
border surrounding and giving définition to said window, and permanent ad- 
vertising matter forming no part of the address, appearing on said tinted 
border and related to and in juxtaposition with the outline of said window. 

"(2) As an advertising device, an envelope having a generally opaque face 
except for a transparent window portion through which an addressee's name 
on an Inclosure may show through ; said window being in gênerai outline 
characteristic of a synibol of trade, and permanent printed matter on the face 

*For other cases see same topic &. § numbbe m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the envetope related to and in juxtaposition with tlie outline of tlie win- 
dow and co-operating wltli said outline to indicate a particular brand of 
goods." 

The invention consists of a one-piece unpunctured envelope, of 
opaque or semitransparent stock, to a portion of whicli is applied par- 
affin oil and resin or grease, a préparation which renders the portion 
to which it is apphed transparent, so that the address of an inclosure 
may be read through the envelope. AboU the transparency, which is 
styîed a window, is printed a border of opaque coloring matter for 
the purpose of covering tlie irregular and ragged appearance caused 
by the tendency of the oil or grease préparation to creep or run be- 
yond the margin of the stamp or die imprinting the window and to 
give définition to the window. The coloring matter, as described by 
the inventer, may be applied solid on the face of the envelope around 
thé wîndow, or it may take the form of graduated tints or shading. 

The device covered by the second patent is in ail essentials the same 
as that of the first, except that the window with its border is repré- 
sentative of some symbol of trade and in relation to and in juxtaposi- 
tion with printed matter ; the whole calculated and designed as a de- 
vice for advertising purposes. 

The défendant is using an envelope manufactured by the Transo 
Paper Company, which is a one-piece unpunctured envelope, manu- 
factured of opaque or semitransparent stock, with an opening or win- 
dow produced by an application of an oil or grease préparation, 
through which an address may be read, which window has a border 
of opaque colored matter. The border, not the window, represents 
in outer configuration and design a cucumber, or pickle, and there is 
printed on the lower flap of the envelope, on the inside, the word 
"Heinz," so that it may be read through the window when there is 
no inclosure in the envelope. 

The défenses interposed are that the alleged inventions do not in- 
volve invention, nor anything beyond the exercise of ordinary me- 
chanical skill and knovi^ledge, that neither of them was new or novel 
at the time of the application and issuance of plaintiff's patents, and 
that each has been anticipated by prior patents ; and, as to the second 
patent, infringement is denied. 

Among other things, it is contended that Julius Regenstein, who is 
président of the Transo Paper Company, discovered or invented the 
style of envelope upon which plaintifif acquired his first patent prior 
to the date of its invention by the plaintifï (if it be that such envelope 
is a subject of invention at ail), and this question we will dispose of 
first. 

[1] The original Cohn patent will be referred to as the first, and 
the divisional as the second patent. Preliminarily the two canngt be 
considered in any way as one anticipating the other. The latter, be- 
ing divisional relative to the former, relates back to the date of the 
original application. So that the first patent does not, with respect 
to the divisional or second patent, belong to the prior art. Brill v. 
North Jersey St. Ry. Co. (C. C.) 124 Fed. 778, 781 ; Suffolk Company 
v. Hayden, 3 Wall. 315, 18 L. Ed. 76; McMillan et al. v. Rees et al. 
(C. C.) 1 Fed. 722 ; Ide v. Trorlicht, Duncker & Renard Carpet Co., 
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115 Fed. 137, 53 C. C. A. 341; Cleveland Foundry Co. v. Détroit 
Vapor Stove Co., 131 Fed. 853, 858, 68 C. C. A. 233. 

It vvill be recalled that Cohn applied for tlie first patent November 
8, 1904. During the same month he manufactured and furnished to 
A. Zellerbach & Sons 10,000 envelopes in pursuance of his alleged 
invention. Cohn puts the date of his discovery prior to October 15, 
1903, and fixes it by référence to the time of his severing his connec- 
tion with the Illinois-Pacific Glass Company, which was on that date. 
In the progress of his invention Cohn tried a great many différent 
kinds of paper and many kinds of préparations and was not satisfied 
with his results; the principal difficulty encountered being the tend- 
ency of the oil préparation to creep or spread beyond the limits of 
the impression. Finally he struck upon the idea of printing a border 
about the window to obscure thè irregular or ragged margin. His 
first experiments resulted, in developing a border produced by a zinco- 
graph, having a clotid effect; the coloring growing gradually lighter 
as it approached the outer margin of the border. The border, how- 
ever, gave a distinct and regular outHne to the window. The first ink 
used ûid not seem to answer the purpose, and it was only after many 
experiments that a suitable kind was found. Shortly after Cohn took 
up his duties with the Zellerbach Company, within a week or two, he 
began having his printing done by F. H. Abbott & Co. ; they being 
commercial printers. It was then that he began to apply the oil prép- 
aration by means of a printing press. Prior to that he had applied the 
préparation with a brush, or a wood block, or a pièce of rubber, much 
the same as rubber stamps are used. Up tO' the date of October 15, 
1903, he had conceived the idea of an unpunctured envelope with a 
window addressing space, had succeeded in making an opaque sheet 
transparent by the use of an oily substance, had discovered and ap- 
plied a printed border about the window, and had disclosed his in- 
vention to one B. T. Beau. Cohn, however, states that he did not 
bring his conception to a state of perfection until about August or 
September, 1904. It was shortly after that that he manufactured 10,- 
000 envelopes for the Zellerbach Company. In the summer of 1904 
Cohn conceived the idea of utilizing the envelope as an advertising 
médium by printing the border about the window to represent some 
article of trade, such as the outline of a cigar, a pickle or cucumber, 
and the like, and printing in connection and juxtaposition therewith 
upon the envelope the firm or trade-name of the manufacturer or 
dealer in such articles. Some time in October, 1904, he took samples 
of his invention to his attorney, which resulted in his application for 
l^atents. Shortly after consulting with his attorney, he had a well- 
known advertising firm make many spécimens of his designs, one of 
which was produced and ofifered in évidence, representing by the shape 
of the window in connection with the border a cigar, with the printed 
matter in conjunction therewith upon the envelope, namely, "Perfecto 
Cigar" ; the word "Perfecto" being printed above the cigar design 
and "Cigar" below. There are also stamped upon this envelope de- 
signs representing matches. Two other spécimen envelopes of the ad- 
vertising species are also referred to by the witness ; one having a 
cigar-shaped window with the word "Cremo" printed above and 
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"Cigar" below, and the other the outline of the window in the shape 
of a pickle, with the word "Heinz" printed above and "57 Varieties" 
below. 

Cohn's testimony is corroborated by several witnesses. Samuel E. 
Selling testifies that he was in the employ of the lUinois-Pacific Glass 
Company for 23 years ; that Cohn shovved him his idea of an envelope 
to take the place of one with a pièce of paper pasted thereon forming 
the window, which was shortly before Cohn left the employ of the 
Illinois-Pacific Glass Company; and that Cohn had several samples 
of an entire envelope. Selling also saw samples with the advertising 
idea. He recognized a sample marked "R," this being a sample of an 
envelope constructed of transparent stock, the window being formed 
by rendering the remaining portion of the envelope opaque ; also Ex- 
hibit L, which is one of the envelopes printed for Zellerbach & Sons. 
The sample of latter pattern, he says, he saw some little time after 
Cohn went into the employ of that firm. On cross-examination wit- 
ness explained that "some little time" meant within two or three 
months. On redirect examination witness was thoroughly satisfied 
that Cohn had shown him a sample with the window produced by an 
oily substance before he (Cohn) had left the employ of the glass Com- 
pany. 

B. T. Bean testifies that Cohn, while in the employ of the glass 
Company, and before October 31st, showed him in confidence samples 
of an envelope after the style of an "Outlook" envelope (which lat- 
ter was a two-piece envelope), except that the window was produced 
by some process making it transparent. The samples were of rather 
rough construction, having the appearance of being made up by hand. 
"Some of the samples were fiât, just blanks, treated with this prépara- 
tion. The transparent part was surrounded by a sort of a border of 
cloud effect." 

A. Vanderweip, used the Zellerbach & Sons type of envelope in the 
latter part of 1904. 

John C. Tooker, in the employ of F. H. Abbott, printed the Zeller- 
bach & Sons order for 10,000 envelopes, and the earliest date that he 
began working for Cohn on the envelope with opaque stock was be- 
fore the Christmas holidays of 1903. 

Edward Epting made designs of the pattern of a one-piece envelope 
with transparent window for Cohn before Cohn left the glass works. 

On the other hand, Julius Regenstein testifies, in substance, that some 
time in December, 1903, he and Mr. George Reese took to the firm 
of Banning & Banning a one-piece envelope of opaque stock, with a 
window produced by an oily préparation, for their advice respecting 
its patentability, and that he was advised by a letter dated December 
16, 1903, that it was patentable over the Callahan patent, which is 
the "Outlook" two-piece envelope heretofore referred to. Regenstein 
was further advised that paper manufactured with opaque portions 
should be patented separately from the envelope, inasmuch as en- 
velopes form one class in the Patent Office and paper another. Fur- 
ther testifying, Regenstein did not remember whether the window 
had the shape of an oval or a square, but said that the use of cil 
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made the transparent window. This envelope had no ring aronnd tlie 
window. He also testified that he and Reese started to make enve- 
lopes with transparent Windows with the use of oils during the first 
part of January, 1904. They discovered, however, the tendency of 
the oil to creep and to produce a ragged outUne for the window. 
vvhereupon it was decided that they would go bacl<: to their "old 
triclt" and print a border, whicli was intended to cover the bleeding. 
This feature did not consume more tlian one or two days. The first 
rings printed were too narrow, and it was found to be safer, so as 
to cover fully the bleeding, to print them broader. Regenstein fur- 
ther testifies that they completed envelopes with transparent Windows, 
with borders or rings about the Windows, some time during the 
month of January, 1904. Samples of such envelopes are produced, 
one with a much lighter border in color and width than the other. 
Much difificulty was experienced in producing the oily préparation for 
rendering the window transparent on account of atmospheric condi- 
tions, nonelastic oils, and varions other causes ; but at the présent 
time the product of the Transe Company is tlie most perfect envelope 
of the kind now in existence. Regenstein attributes the crédit of 
bringing the manufacture of thèse envelopes to their présent state of 
utility to himself and Ernest Sauerman. On cross-examination Re- 
genstein further testiiîes that the first envelopes liis company put out of 
the Heinz pattern were in 1908 or 1909, and that in 1909 or 1910 he 
printed the envelope with the cigar pattern, but had seen the Cohn idea 
late in the year 1905 or in 1906, which came about by Cohn sending 
him parts of an envelope showing the advertising design. In a letter 
addressed to Max W. Cohn, of date December 10, 1906, Regenstein 
Write s : 

"We hâve made envelopes with a rliis to oover the sprendins of the oil, at 
least one year before you handed in your iU)plir:ition. The idea, therefore, 
was not at ail novel and was very old as far as we were concerned. It Is 
very true that you hâve a patent which I could hâve obtained if I cared for 
it. This feature of a rius is very immaterial and we uever cousidered It of 
very nmch conséquence. We hâve made very successful experinients in niak- 
iug enveloiies without a ring, and expect to hâve uothing else in the future, 
on the niarliet, but such envelopes as nientioned." 

Ernest W. Sauerman testifies that the first recollection he bas of an 
envelope of the kind is that Regenstein and Reese came to him with 
some paper and oil and asked him to take an impression of the oil on 
the paper, which he did. Finding that the oil spread, they made a 
ring-plate and printed it on the paper to cover up the unevenness of 
the margin of the oil impression. Shortly after printing the paper in 
that way, the witness eut some envelopes out by hand and folded 
them, which he says was in the first part of January, 1904. 

Joseph Wien relates that he assisted Sauerman in putting oil on 
envelopes, or rather on the paper of which they were to be made, and 
at the same time they printed a ring or border about the transparen- 
cy produced by the oil. The time, he asserts, was about January 15, 
1904. 

Gustaf Oison, an engraver, had made plates for borders for 16 or 
17 years. He testifies that he made a plate for printing a ring about 
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the transparency, which he thinks was in January, 1904. He after- 
wards saw envelopes printed by use of the plate. 

Max Lau thinks he saw Regenstein and Reese vvorking upon one- 
piece transparent vvindow envelopes prior to 1904. 

Adolph G. Voss testifies that he saw Sauerman and one Wien 
printing on paper with transparencies and a ring around them, which 
he thinks was in February or March, 1904. 

George A. Behrens says that he saw Sauerman and Wien printing 
transparent portions, as well as a border around the same, at various 
times about five or six months prior to his leaving the American Col- 
ortype Company, which was in the latter part of May, 1904. 

In this connection, it is in évidence that one George Reese, who 
was backed financially by Regenstein, filed in the Patent Office on 
January 15, 1904, a claim for an invention of a one-piece envelope 
with transparent window, so that an address could be read through, 
but without a border. This claim was rejected because anticipated by 
a British patent to Busch, No. 11,876, and a United States patent to 
Callahan, No. 701,839, and another to Brown, No. 36,393; the re- 
jection being made some time prior to February 11, 1904. On the 
same date (January 15th) Reese, assigner of one-half interest to Julius 
Regenstein, made application for a patent on an alleged invention 
comprising a sheet or roU of paper adapted for the formation of a 
séries of envelope blanks, so to be formed that, when a letter or ar- 
ticle is inclosed within the completed envelope, the portion of the let- 
ter containing the address will show through, thus obviating the neces- 
sity of providing an additional address upon the exterior of the en- 
velope. A patent was granted in pursuance of the application August 9, 
1904. This application, or the patent issued, does not include the élé- 
ment of a border about the window, but one of the processes for mak- 
ing the window is by the application of oil or similar substance to the 
opaque gênerai stock. The patent was filed in England December 28, 
1904^ in Canada December 16, 1904, and a French patent was issued 
of date April 5, 1905. 

On May 9, 1904, Cohn applied to the Patent Office at Washington, 
D. C, for a patent, and later, namely, on June 27, 1904, applied, one 
John Shipp joining with him, for a British patent on an envelope 
without any cuts or openings in it, leaving raw edges, but which was 
to hâve a transparent space, with a comparatively opaque background, 
to allow the addressee's name to show through. The Washington ap- 
plication was rejected, but a British patent was issued. A sample en- 
velope made in accordance with this idea was introduced in évidence 
marked "Exhibit R," which has been previously referred to. Cohn 
relates that envelopes manufactured under the patent proved unsuc- 
cessful, because the ink application for rendering them opaque ex- 
cept the window also rendered them brittle, and stamps would not ad- 
hère, and the public did not take to their use. 

Both Cohn and Regenstein are strongly corroborated in their re- 
spective claims respecting the invention of a one-piece unpunctured 
envelope having a window with a border to give définition thereto ; 
the time of discovery fixed by Cohn being in October, 1903, while that 
of Regenstein is prior to January 15, 1904. 
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The patent to Cohn is evidentiary of his prior invention. So that 
Regenstein (or the défendant) has net only the burden of showing that 
Cohn made no such discovery prior to Regenstein's alleged discovery 
but of amphfying his own discovery so clearly and indubitably as to 
overcome the efïect of the patent. 

It is not deemed essential that we discuss the testimony of the re- 
spective parties in détail. There are certain features that seem to 
dominate the controversy, and to thèse we will refer. 

It seems clear that Regenstein had not discovered the border idea 
when he applied to Banning & Banning for advice as to the patenta- 
bility of his supposed devices, for his attorneys wrote him of date 
December 16, 1903, and their letter is proof of that fact. Nor in ail 
probability had he made such discovery at the time Reese applied for 
the British, French, and Canadian patents, which was as late as De- 
cember, 1904, and April, 1905. Furthermore, the letter written by 
Regenstein to Cohn of date December 10, 1906, tends strongly to the 
former's discrédit. By this he asserts that he made envelopes with a 
ring to cover spreading of oil at least one year before Cohn made his 
application, which was November 8, 1904. If this were so, why did 
he claim his discovery as late as January, 1904? Then he asserted that 
the ring was very immaterial, as they never considered it of very much 
conséquence. If such were the case, it is very improbable that Regen- 
stein and his colaborers would bave spent any time in trying to devise 
a method for covering the creep and the ragged edges about the win- 
dow. That Regenstein made envelopes with a window and border in 
an expérimental way is very probable, but the time of the experiments 
does not so clearly appear. On the other hand, it appears that Cohn 
did not comprise his idea of a ring about the window in his applica- 
tion of May 9, 1904, which was rejected, nor in his application for 
a British patent of date June 27th. But the concept of this envelope 
was upon an entirely différent basis. The stock was to be transparent, 
to be rendered opaque by the use of ink except the window, and there 
was no reason for employing the border, because no oily préparation 
was to be used, and there would be no creeping to be obscured. The 
inference,;therefore, that Cohn had not discovered the utility of the 
border prior to. that time, could not be so strong as with Regenstein. 
From a considération of thèse features of the controversy, we are im- 
pelled to the conclusion that. the plaintiff has made the better case. 

[2] At any rate, it is very clear that the défendant has not, upon the 
évidence adduced, rendered its contention in the way of overcoming 
plaintiff's évidence,, including his patent, f ree from doubt. The patent 
is always presumptive,. évidence of prior invention and' novelty and, 
when produced, makes for the patentée or his assignées a prima facie 
case which, to overcome, requires proof of the lack of novelty, and 
that some one else is'the prior inventer, beyond a reasonable doubt. 
The authorities are uniform to this purpose. Coffin v. Ogden,. 18 
Wall. 120, 124, 21 D. Ed. 821; Cantreh v. Wallick, 117 U. S. 689. 
695, 6 Sup. Ct. 970, 29 L. Ed. 1017; Parker v. Stebler, 177 Fed. 210, 
101 C. C. A. 380. This the défendant has not done. 

We are now to inquire whether plaintiff's devices in envelopes, in 
either or both forms, involve invention. This question must be con- 
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sidered in two aspects; one relating to whether the supposed inven- 
tions are such that they do not involve inventive faculty or genius but 
merely the application of ordinary mechanical skill and knowledge, 
such as any one engaged in the mechanic's art could readily apply as a 
means of accomplishing a desired resuit; and the other relating to 
and comprising the previous state of the art, which every person en- 
gaged in invention is unalterably presumed to knovv. That is to say, 
whether, having knowledge of the previous state of the art, the sup- 
posed invention is such as would reasonably and naturally occur to or 
suggest itself to any practical man in the exercise of ordinary me- 
chanical skill and knowledge. The two aspects of the inquiry are so 
interrelated in their premises and conséquences that it will be more 
satisfactory to discuss them together. Indeed, the insistence of coun- 
sel for défendant is predicated more upon the latter aspect than the 
former, for they say : 

"The défense that we are now Insisting upon ♦ * • is that there was 
no invention in the envelopes of the Cohn patents, when what Cohn did, over 
what was known and existed before, is talîen into considération." 

This involves, necessarily, the ascertainment of the prior state of 
the art. In this we are to keep in mind what is claimed for the inven- 
tion. It is a combination consisting of three éléments, namely, a one- 
piece envelope, a transparent window in the envelope produced by a 
given process, to wit, the application of an oily préparation, and a 
border about the window to obscure marginal irregularities in appear- 
ance. This refers to the concept under the first patent. We will con- 
sider the second later. 

September 9, 1862, a patent was issued to J. S. Brown for an en- 
velope containing a window for display of a business card or an ad- 
dress. The processes for producing the window are three: One by 
rendering the space designed for the window transparent by the same 
means or substances as are employed for making tracing paper; an- 
other by cutting out a portion of the envelope of proper size and leav- 
ing the aperture uncovered ; and still another by covering the aperture 
with transparent paper. 

In 1896 August Busch procured a British patent for postal enve- 
lopes, dififering from others in that a portion or the whole of the en- 
velope is transparent. The patent further spécifies : 

"In some cases the front of the envelope is made of transparent material, 
while the back is opaque, or vloe versa ; or a portion of the front may be 
transparent, while the rest of the envelope is opaque, or the back and a por- 
tion of the front may be transparent. The desired contrast or différence may 
be produced either by choosiug two différent kinds of paper or by printiiig 
with opaque coloring matter applled to a portion of the envelope." 

Simply stated, this concept comprises the use of transparent stock 
rendered opaque as to portions of envelope desired by application of 
coloring matter. 

On June 10, 1902, Americus F. Callahan secured a patent for an 
envelope, which may be styled a two-piece envelope, and which is pro- 
duced by cutting the window in the envelope and covering it from the 
inside with transparent paper permitting the address to be read 
through. 
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Beyond thèse évidences of the state of the art, Cohn has testified 
touching a device that consisted in simply cutting an aperture in the 
envelope for the address to be read through, concerning which he re- 
lates that complaint was made of it by the postal authorities because 
of the unprotected edges of the aperture catching and tearing through 
handling in forwarding and distributing the mails, and that the concept 
proved unsuccessful and its use was abandoned. 

In this relation the Reese patent for a séries of envelope blanks, and 
the Cohn and Shipp British patents, both heretofore noted, may be 
referred to, although, having been issued subséquent to plaintiff's in- 
vention, it is doubtful if they are relevant as bearing upon the prior 
state of the art. 

Tracing a différent variety of old art, defendant's counsel invoke an 
art pertaining to three-color picture printing, printing of lithograph 
labels, and printing in gênerai, in connection with which borders hâve 
been employed to give regularity, finish, and décoration to the picture, 
labels, or matter in print. Regenstein relates that he had been for 
some time prior to the date of plaintiiï's supposed invention engaged 
in printing three-color pictures, and that, in order to give finish, in 
many instances a border was printed about the outer edges to cover 
any irregularities that might arise from applying the three colors. 
The idea, he thinks, has been applied in the art for something like 20 
years. As illustrative of this character of art, certain art caleudars 
hâve been produced showing borders of varions styles. Some are 
printed, plain or décorative ; some, one in particular, designed to show 
a mat as a frame for the picture ; some are merely stamped upon the 
paper; and some, being stamped, are gilded for décorative pvu"poses. 

Another variety of old art is one that ])ertains to the décoration of 
windowpanes, and the Tudor patent, issued in 1877 and reissued in 
1878, is referred to for illustration. The invention consists in paper 
having opaque Unes printed, painted, or stained thereon, resembling 
the outlines of leaden sash bars, and transparent coloring applied by 
printing, staining, or painting to the spaces between the opaque lines. 
In rendering spaces and portions more or less transparent, oil, résinons 
substances, and varnish are used. In the same relation, the Smith 
and Browne patent of 1902, relating to the production of posters, la- 
bels, etc., is referred to. 

Then, again, still another style of art is produced, illustrated by the 
Hole patent of 1894 and the Boldt patent of 1897, as indicating the 
prior state of the art. The first of thèse relates to the construction of 
perforated coin bags for use in banks, railway shops, and like places, 
and the latter to packing cases for hooks and eyes, pins, and other 
like articles, constructed with a window of suitable transparent mate- 
rial to permit the contents to be seen through. 

Thèse, with others not necessary to take spécial note of, are ail 
brought forward as illustrating and showing the prior state of the art. 
Of ail thèse, it may be conceded, for the purposes of this controversy, 
that the plaintifï had notice and knowledge. In view of the premises, 
has the plaintiff, in the production of his supposed art, exercised in- 
ventive faculty, or has he merely applied ordinary mcchanical skill. 
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such as would occur to any artisan in the prosecution of his particular 
occupation ? 

As it relates to the particular art of the production of a one-piece 
envelope with a transparent window and a border, we find nothing in 
the older prior art that has been brought to the state of perfection that 
Cohn's concept has been. As to the first élément, namely, a one-piece 
envelope, that is old. As to the second, namely, the transparent win- 
dow in envelopes, produced by the application of an oily préparation, 
that is new in envelopes but apparently old in the décorative art. And, 
as to the border, that is new as applied to a window in envelopes but 
old as applied in other arts. 

[3] A few principles in patent law may be stated as an aid towards 
the solution of the problem before us. A combination of old éléments, 
which performs no new function and accomplishes no new results, 
does not involve patentable novelty. Knapp v. Morss, 150 U. S. 221, 
227, 14 Sup. et. 81, 37 L. Ed. 1059. 

[4] Nor does the mère aggregate of several results, each the com- 
plète product of one of the combined éléments, involve inventive fac- 
nlty. Mosler Safe Co. v. Mosler, 127 U. S. 354, 361, 8 Sup. Ct. 1148, 
32 L. Ed. 182. 

[bj Nor is the mère extension of the use of an old combination of 
éléments invention where no new resuit is produced and no new 
method is found for producing the old resuit. Voigtmann v. Weis & 
Ridge Cornice Ce, 148 Fed. 848, 78 C. C. A. 538. See, also, Schweich- 
1er V. Levinson, 147 Fed. 704, 78 C. C. A. 92. 

[B] But in j combination of éléments that are old, whereby through 
their new relation they perform new functions and produce a new re- 
suit, there is patentable novelty. Hailes v. Van Wormer, 20 Wall. 
353, 22 L. Ed. 241 ; Taylor v. Sawyer Spindle Co., 75 Fed. 301, 22 
C. C. A. 203. 

Mir. Justice Hunt states the principle succinctly in Reckendorfer v. 
Faber, 92 U. S. 347, 357 (23 L. Ed. 719). He says : 

"The combination, to be patentable, must produce a différent force or ef- 
fect, or resuit in the combined forces or processes, from that glven by thelr 
separate parts. There must be a new resuit produced by their union ; if not 
so, it is only an aggregation of separate éléments." 

See, also, Pickering v. McCullough, 104 U. S. 310, 26 L. Ed. 749. 

[7] Novelty, however, may consist in transferring a device of one 
branch of industry to another, so that it may be put to a new use. In 
such case, whether the concept of transferring the device and putting 
it to a new use is the resuit of inventive faculty "dépends," says Mr. 
Justice Brown in Potts v. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 
L. Ed. 275— 

"upon a variety of considérations. In such cases we are bound to inquire 
into the remoteness of relationshlp of the two industries; what altérations 
were necessary to adapt the device to Its new use, and what the value of 
such adaptation has been to the new industry. If the new use be analogous 
to the former one, the court wUl undoubtedly be disposed to construe the pat- 
ent more strictiy and to require clearer proof of the exercise of the inventive 
faculty in adapting It to the new use, partlcularly if the device bé one of 
minor importance in Its new field of usefulness. On the other hand, if the 
transfer be to a branch of industry but remotely allied to the other, and the 
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effect of such transfer has been to supersede other metliods of doing thé 
same work, the court will look witli a less crltical eye upon the means em- 
ployed in maklng the transfer. Doubtless a patentée is entitled to every use 
of. whlch his invention is susceptible, wlietlier sucli use be known or unknown 
to bim ; but the person who has taken his device and, by improvements there- 
on, has adapted it to a différent industry may also draw to himself the qual- 
ity of inventor." 

And further: 

"If the new use be so nearly analogous to the former one that the applica- 
billty of the device to its new use would occur to a person of ordinary me- 
chanical skill, It Is only a case of double use ; but if the relations betvveen 
them be remote, and especially if the use of the old device produee a new re- 
suit, it may at least involve an exercise of the inventive faculty." 

Archbald, D. J., states the principle in another way, but concretely, 
as follows : 

"That the mère mechanical adaptation of an old device to an analogous one 
is not Invention, while a new application in a différent art, whereby a new 
and distinct resuit Is produeed, will be." Diamond Drill & Machine Co. v. 
Kelly Bros. (C. C.) 120 Fed. 289, 292. 

See, also, General Electric Co. v. Bullock Electric Mfg. Co., 152 
Fed. 427, 81 C. C. A. 569; Haie & Kilburn Mfg. Co. v. Oneonta, 
C. & R. S. Ry. Co. (C. C.) 124 Fed. 514. 

Ail the éléments in plaintiff's device being old, the novelty, if it has 
any, consists in the combination and in their application, or the applica- 
tion of a part, or one or more of them, to a new use; such use resulting 
f rom a transference f rom one branch of industry to another. Thus we 
find, f rom a review of the state of the art, that an oily préparation for 
rendering opaque stock transparent in envelopes was not so used or ap- 
plied prior to the invention by Cohn and Regenstein ; the latter's dis- 
covery being the later, as we hâve previously determined. But it was 
appHed, as shown by the Tudor patent issued in 1877, in the décorative 
art to prepared paper for ornamenting glass windowpanes. Manif estly 
Brown had not. struck upon the idea in envelopes when he secured his 
patent in 1862, for the patent déclares that the transparent portion 
of the envelope or wrapper may be so rendered by the same means or 
substances as employed for making tracing paper, or any other, in 
the process of manufacturing the paper or the envelope. It must be 
conceded that such process is widely différent from the process of 
rendering paper transparent by the application of a grease or oily 
préparation. A patent that comes nearer to the one in controversy in 
the character of the art is the Smith and Browne patent for combined 
opaque and transparent posters, labels, and the like, in which the trans- 
parent portions were so rendered by the use of spirit varnish but not 
iDy a grease or oily préparation. 

As it respects the border, that is an élément and a concept very 
common and old in several arts. It is employed as a plain band in the 
printing and décorative arts, and also it may represent the rim of a 
mat or the f rame of a picture. In concept the border is the same thing 
as a frame of a picture, or the casing to a door or a window in me- 
chanics. In ail thèse the manifest purpose is to cover defects, cor- 
rect irregulaiities, conserve the finish, and add décoration to the par- 
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ticular thing under construction. And yet it is worthy of remark that 
it was never applied to cover defects produced by the creep of grease 
or oil applied to paper until Cohn did it. 

The Busch patent, like the Reese patent and the Cohn EngHsh pat- 
ent, has not the élément of. a border in its simplest form. The enve- 
lopes in the Busch and Cohn English patents are produced by the use 
of transparent paper rendered opaque except the portion left for read- 
ing through, be it large or small, and in thèse there was no purpose to 
subserve, such as covering ragged edges or irregularities arising from 
any cause. The Reese patent, although the windovv is produced by 
the appHcation of an oily préparation, is absolutely without the con- 
cept of a border, although the border has proven to be essential to 
cover the ragged edges and to give définition to the window. This 
had not even suggested itself to Regenstein, although counsel for de- 
fendant claim now that the application of the border was a thing of 
ordinary mechanical skill. 

It is often difficult, as has been remarked by the authorities, to dis- 
tinguish between the exercise of inventive faculty and the application 
of ordinary mechanical skill. 

In Stimpson v. Woodman, 10 Wall. 117, 19 L. Ed. 866, it was held 
that the stamping of the figure upon the surface of a roller for peb- 
bling leather by pressure, where the use previously had been of a 
smooth roller, required no invention. In Brown et al. v. Piper, 91 
U. S. 37, 23 L,. Ed. 200, invention was denied to one who applied the 
principle of an ice cream freezer to the préservation of fish. In Rob- 
erts v. Ryer, 91 U. S. 150, 23 L. Ed. 267, it was declared that so 
changing the proportions of a refrigerator as to utilize the descend- 
ing instead of the ascending current of cold air was not invention. 
And in Atlantic Works y. Brady, 107 U. S. 192, 2 Sup. Ct. 225, 27 
L. Ed. .438, that the placing of a dredging screw at the stem instead 
of at the stern of a steamboat lacked in invention. 

On the other hand, many instances may be found where very simple 
concepts hâve been declared to be the product of inventive genius. 
Two instances which are fair illustrations are ref erred to in Potts v. 
Creager, supra. One was respecting the application to telegraph in- 
struments of a torsional spring such as had been previously used in 
clocks, doors, and other articles of domestic furniture (Western Elec- 
tric Company v. La Rue, 139 U. S. 601, 11 Sup. Ct. 670, 35 L. Ed. 
294), and the Other the substitution of the use of anthracite coal for 
bituminous in smelting iron ore, inasmuch as it produced a better ar- 
ticle of iron at less expense (Crâne v. Price, Webster's Pat. Cas. 409). 
Thus it is that simplicity of device is not necessarily the test of lack 
of invention or patentability. When a thing has succeeded it often 
seems very plain and simple, and the wonder is that its suggestion had 
not come earlier ; but the f act remains that no one has ever thought 
of it, whether skilled or not, and yet its utility is at once recognized 
when brought to public attention. This of itself is évidence of in- 
vention. As is said by Mr. Justice Bradley in Loom Co. v. Higgins, 
105 U. S. 580, 591 (26 L. Ed. 1177): 

"It may be laid down as a gênerai rule, tlionsh perliaps not an invariable 
-one, tbat If a uew comblnation and arrangement of known éléments produee 
a new and bénéficiai resuit, never attained before, it is évidence of invention." 
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[8] Beyond this, the presumption of novelty attending the issuance 
of letters patent, the gênerai and extensive use to which the new de- 
vice is applied, and further the use persisted in by one infringing the 
device are ail évidence of the product of inventive faculty and genius. 
Diamond Rubber Co. v. Consol. Rubber Tire Co., 220 U. S. 428, 31 
Sup. Ct. 444, 55 L. Ed. 527; A. R. Milner Seating Co. v. Yesbera, 
133 Fed. 916, 67 C. C. A. 210; Buchanan v. Perkins Electric Switch 
Mfg. Co., 135 Fed. 90, 94, 67 C. C. A. 564; Morton v. Llewellyn et 
al., 164 Fed. 693, 90 C. C. A. 514. 

It is an admitted fact that the Transo envelope bas grown rapidi}' 
into gênerai use. Such is not the case with any other patent on en- 
velopes in any form, except the Callahan patent, which does not an- 
ticipate Cohn's concept. Regenstein déclares in bis testimony that 
"the ring on a Transo envelope adds in every way to the clean and 
perfect appearance of the envelope." And he further testifies that 
"the clean and artistic appearance of the envelope adds to its mer- 
chantableness," and that they do not put out any envelopes without 
the ring. This in the face of his déclaration to Cohn by letter of 
December 10, 1906, that "this feature of a ring is very immaterial, 
and we never considered it of very much conséquence." He testifies, 
furthermore, that for the last six years, ending February, 1911, he 
gave almost exclusively to the promotion of the Transo envelope. 
But he had previously testified : 

"Our envelope Is now considered the most perfect transparent envelope In 
existence and lias a sale in this country as well as in foreign countries. 
* * * To my knowledge, I am the only manufacturer and hâve never seen 
any one-piece transparent envelopes niade hy any one else in this country." 

We are strongly impressed that ail this, including the proven and ac- 
knowledged utility of this envelope, which is a duplication of the Cohn 
envelope (first patent), is sufficient to settle any doubt in favor of the 
presumption of novelty which attends the patent. The Acting Com- 
missioner of Patents, in his final analysis of the claim, says that : 

"While the final resuit is to enhance the appearance by concealing the ir- 
regular outline, the resuit is brought about by mechanlcal features, namely, 
the application of the prlnted border to a portion of the paper to which the 
oily préparation has been applied." 

[9] We conclude, therefore, that the combination, consisting of a 
one-piece envelope, having the window rendered transparent by the 
application of an oily préparation, together with the border to conceal 
the irregular outline produced by the use of the oily préparation and 
to give définition to the window, is the resuit of inventive faculty 
and not of mère application of ordinary skill and adaptation. Nor is 
there anticipation by any prior patent. Infringement as to this patent 
is conceded. 

As it relates to the second patent, there is little more to be said. 
The one-piece envelope with the transparent window and the plain 
border being patentable, the one-piece envelope with the transparency 
and border so modeled as to represent some article of manufacture, or 
the trade-mark of the manufacturer, employed in connection with 
printed matter so as to produce a device for advertisement, is, upon 
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like principles, manifestly the resuit of invention. The defendant's 
attempt to vary the concept by printing the name of the manufacturer 
on the inside of the lower flap of the envelope so that it may be read 
through the transparent window, of the usual shape, when no inclo- 
sure is within the envelope, is an equivalency or a distinction without 
a différence in principle and is also an infringement. 

Thèse considérations lead to an affirmance of the decree, and such 
will be the order of this court. 



UNITED TUNNEL IMPROVEMENT CO. v. INTERBOEOUGH RAPID 
TRANSIT CO. et al. 

(Circuit Court of Appeals, Second Circuit. June 14, 1913.) 

No. 258. 

Patents (§ 328*) — Vaudity and Infeingement — Tunnel Construction. 

Tlie Reno patents, No. 723,307 and No. 754,807, for tunnel structures 
and process of niaking same by removing segments from the bottom of 
the iron or steel shell after it is in place and constructing a reinforced 
concrète girder beneath, to which the shell is anchored, construed, and 
held not infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the United Tunnel Improvement Company against 
the Interborough Rapid Transit Company and the Rapid Transit Sub- 
way Construction Company. Decree for défendants, and complain- 
ant appeals. Affirmed. 

FoUowing are the statement and opinion of Hand, District Judge, 
in the court below : 

This Is a suit in equity upon two patents each issued to Jesse W. Reno, the 
first granted on March 24, 1903, nuuibered 723,307, and the second granted 
on March 15, 1904, and numbered 754,807. The complainant is a company 
organized by Reno for the purpose of holding thèse patents. Except in so far 
as the défendant has used them, the patent bas never gone into practical op- 
ération anywhere nor has the patentée or the complainant ever issued any 
license upon the patents, which therefore are what are coUoquially known as 
"paper patents." Each patent consists of structure and process claims for 
tunnels, built in uncertain foundations. Tbe patentée récites in the flrst in- 
vention that his object Is to construct tunnels in easlly compressible earth by 
the use of the well-known segmentai iron tunnel shell. He présupposes that 
the tunnel is to be made by the use of the Brunel shleld which is driven for- 
ward at the end of the tunnel having an open face from which the earth is 
excavated. In order to keep the earth and water from entering the open face 
of the tunnel, a bulkhead is placed at a convenient distance to the rear In 
that part of the tunnel shell already made and air pressure is maintalned be- 
tween the bulkhead and the open face suffleient to overcome the combined 
head of water and earth upon the open face. AU this the patentée présup- 
poses, and in addition that the foundation of the earth about the tunnel shell 
was comparatively soft and yielding and that the tunnel would be large 
enough to take the standard cars and locomotives where the speed is to be 
very high. Under thèse conditions "the thin shell of the ordinary tunnel con- 
struction is not rigld enough to withstand the enormous concentrated weights 



•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
207 F.— 36 



562 207 FEDERAL REPORTER 

movlng rapidly over them. Moreover tlie vibrations caused by the rapldly 
movlng trains set up a motion in tUe particles of earth wlilch Immediately 
surround tlie walls of the tunnel, causing an unstable support for the walls 
and resultlng in craclvs and lealJS in the tulinel. In my invention I provide 
a concrète girder of sufficient mass to take up thèse vibrations before they 
reach the surrounding earth and of sufficient strength to distribute the load 
over a large area." His niethod is to take up the plates on the bottom of 
the already constructed tuiniel between the bulkhead and the shield and to 
excuviite the bottom, to drive longitudinal wooden sheeting in a trencli below 
t!ie tube, to flll the trench with concrète, to lay at the bottom of it steel rods 
embedded in the concrète, and then to anchor the edges of the shell into the 
concrète by substantial iron anchors. There is a dispute in the testimony as 
to whether au alternative form is indicated under which the plates may be 
replaeed over the top of the concrète and the concrète in turu tilled up to 
the level of the ties on the top of the replaeed plates. The patentée, speaking 
of the concrète girder so formed, says: "The concrète girder thns formed and 
anehored to the cast-iron shell above it wlll act with the shell as a single 
member or beam." Also he says that the girder wlU add to the weight of the 
tunnel and therefore counteract its buoyancy. The clainis in suit are six In 
number, three for the structure and three for the process. ïhey are Nos. 

5, 6, 9, H, 13, and 15 and read as follows: 

"(5) In a tunnel structure, the eombination with a cylindrical shell haviug 
the shape of a horseshoe arch in cross section of a continuons girder of con- 
crète securely anehored to the sprlngers of said arch. 

"(6) In a tunnel structure, the coiiiblnation with a cylindrical shell of an 
exterior concrète re-enforcement extending longitudinally beneath said shell 
and rlgidly secured thereto; said concrète re-enforcenient having embedded 
within it longitudinal tension rods." 

"(9) In a tunnel construction, the eombination of iron segments bolted to- 
getlier in the form of a horseshoe arch ; a longitudinal concrète girder join- 
ing the end segments of said arch and anchor bolts, securing said end seg- 
ments to said concrète girder." 

"(11) The herein described method of constructlng a re-enforced tunnel 
which consists in drivlug a segmentai tunnel through silt, sand, or easlly 
compressible earth, removing one or more of the lower segments of said seg- 
mentai txmnel, excavating a trench there beneath and flUing said trench with 
concrète." 

"(13) The herein described , method of constructlng tunnels in easily com- 
pressible earth, consistlng in flrst building a tunnel proper of segmentai rings 
then removing certain segments in the floor of said tunnel between the head- 
ing and the bulkhead, and thén building under the floor a massive concrète 
girder." 

"(15) The herein described process for constructlng a re-enforced tunnel 
consistlng in forcing in advance of a bulkhead, maintaining air under pres- 
sure between the cutting shield and the bulkhead, excavating material eut 
by said shield, lining the eut made by the shield with segments adapted to 
resist the .collapsing externai pressure, excavating a trench beneath the work- 
ing chamber, and constructlng therein a concrète girder." 

The second patent is for a. method of building tunnels and proceeds on pre- 
clsely, the same presupposi tiens as the flrst. 

The girder in question is built in a somewhat différent way and is sup- 
ported upon piles driven into the earth. Thls may be constructed either by 
having an iron shell anehored into the concrète girder or by replacing plates, 
with an openipg, through which the concrète is poured, making a flrm grip 
around theribs of the plates. The concrète girder is itself made in the same 
way ex,cept that it is made lip of tongued and grooved blocks and that I- 
beams take the place of rods. \Vhen the tunnel base is opened, piles are 
driven down into the earth, a row of four for each plate, and upon the tops 
of thèse the concrète girder is bullt. The détails of driving the plies and re- 
moving ithe plates are disclosed in the patent but are not material to thls 
suit. Four of the 14 clalms are hère iu suit, ail of theiu method claims, Nos. 

6, 7, 8, and 12, as follows: 
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"(C) Tlie method of tunnel construction consisting in forining a segmentai 
tunnel shell, removing floor segments in the base of said tunnel sàell, driving 
piles from within the tunnel through the openings formed, and seeuring the 
tops of said piles to said tunnel shell. 

"(7) The herein described method of constructing tunnels which consists in 
forming a segmentai tunnel shell, removing floor segments, driving straight 
piles throvigh the openings made by the removal of said floor segments from 
within the tunnel, forming a concrète bed upon the tops of said piles, and 
seeuring said bed to the tunnel shell. 

"(8) The herein described method of constructing tunnels, wMch consists in 
forming a segmentai tunnel shell, removing floor segments, driving piles 
through the openings thus formed, forming a load dlstributlng member upon 
the tops of said piles, and seeuring said load distributing members to said 
tunnel shell." 

"(12) The herein described method of constructing tunnels, which consists. 
in forming a segmentai tunnel shell, removing segments from the floor of said 
shell, excavating a trench from beneath, forcing piles down through the open- 
ings formed in the bottom of the tunnel shell, fllling said trench with con- 
crète, and seeuring said concrète to said tunnel shell." 

The défendant opérâtes a tunnel across the East river from the borough of 
Manhattan to the borough of Brooklyn, which consists of two iron tubes 
driven by the familiar Brunel method presupposed in the patent in suit. Aft- 
er the tunnel was substantially completed, the défendants found that it was 
not ail in grade. This was due in part to the sinking of the shield in its 
progress owing to the insufflclent air pressure which let in mud and water, 
in part to the sinking of the completed shell owing to the settling around it 
of the earth through which it ran. To restore the grade various experiments 
were tried, among others those to which the complalnant objects. In both 
tubes on the Brooklyn side to about the water level from a point east was 
made what is known as the "concrète invert," of which there was built 88 
feet in the north tube and 172 feet in the south. AH thls except 16 feet in 
the south was built at atmospheric pressure. To do this the englneers re- 
moved the lower plate of the tube and substituted a concrète base, so that 
of the original circumference of the tube the cylinder covered about two- 
thlrds and the remaining one-third was covered by the concrète. The détails 
of the structure can be so much more readily comprehended by the diagranis 
than by words that it is best for an understanding of them to refer to the 
complainant's exhibit, "Drawing of Sub-base Construction Arched Métal 
Shell," and to the complainant's exhibit, "Drawing No. 5." It may be wel! 
hère to say, however, that the "invert" contained no longitudinal rods but 
did contain transverse rods. Whether it was anchored to the shell above is 
in dispute between the parties and is considered in the opinion. 

The other part of the structure which the complainant thinks infringes the 
first patent was built below the water level and for a distance of 108 feet, 
and in the north tube considerably nearer the Brooklyn than the Manhattan 
shore, and llke the "concrète invert" can best be understood by référence to 
the drawings which are exhibits in the case, complainant's Exhibit 22. 

The alleged Infringement of the second patent arises from the fact that 
after the tunnel was built the défendant, fearing for its safety whlle the su- 
l^erincumbent earth was settling around the sides of the shell, opened the bot- 
tom and drove down iron piles, two abreast, which they then fllled with con- 
crète. The tops of thèse they anchored in cradles of concrète upon which 
the tube rested. The cradles were 25 feet and 51 feet apart and had no con- 
nection between them. They were fastened to the plates when replaced only 
by forcing grout through the grout holes left in the plates. 

Thèse patents can best be considered separately. I will consider first pat- 
ent 723,307, next patent 754,807. 

Patent 723,307. 

There are three structure claims in suit and three method claims. I shall 
assume with the complainant that claims 5 and 9 indicate a tunnel in which 
the bottom plates hâve been permanently removed, while claim 6 indicates 
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«ne in which they hnye lieen replaced, so that figure 1 of the patent reafls 
upon it: Is the "eoiicrote invert" an infringement of clalnis 5 and 9? Is the 
"sub-base construction"' an Infringement of claini 6? Was the reconstruction 
of the tunnel at either or both parts in which they occur an infringement of 
elalms 11, 13, and 15? 

The "concrète Invert" Is a tunnel structure having a cyllndrlcal shell. The 
question is whether it lias a continuous girder securely anchored to the 
springers of the areh. That the girder is not continuous in the sensé which 
the dlsclosure indieates is too obvions for eonunent, because it has no binding 
rods which can give it any relnforced longitudinal teuslle strength. It nnist 
dépend wholly upon the inhérent tensile strength of concrète, and that too 
of concrète which was laid lu blocks at Intervais. However, it niay stlll be 
regarded as a girder. Agaln, if "anchored" at ail, .the girder is anchored only 
because of the pressure on top of the horseshoe arch which iveeps the shoes 
In engagement with the lugs of the transverse bars and thus takes uy the 
sheering strain between the iron shell and the "concrète invert." If so, the 
whole acts as one girder ; the concrète being in tensile strain, the tube in 
compression. 

I do not mean to consider wliether this is an équivalent to "securely an- 
choring" the girder to the arch, because I am so clearly satisfled that the 
concrète is not a "continuous girder" in any such sensé as the patentée in- 
tended. A girder is a member put In to take up a strain between two sup- 
ports, and it is perfectly obvions that this invert was put in for no sueli pur- 
l)ose at ail. The foundation was entirely adéquate over the whole surface 
where it was used, nor Is there the sllghtest reason to suppose, if the tunnel 
had not been deformed In the maklng, that any foundation at ail would hâve 
heen necessary. Furthermore, whatever the theoretlc tensile strength of con- 
crète, it is very doubtful whether practlcal men would rely upon it for that 
purpose, under the conditions in which It must be laid. Noble, for instance, 
the eomplaioant's witness, says that it cannot be depended on and> that it 
has no factor of safety. If one could be sure that no holes would not exist to 
which the cernent has not reached, and if laboratory conditions could be se- 
cured, the case might be différent, but obvlously they cannot. Therefore I 
should hold, if It were necessary, that even a monollthic base of concrète, 
if made a foot thick, under the conditions in question, was not sufficiently 
shown to hâve any such tensile strength as would or could practically be 
thought to act as a girder. As I shall show later, the défendants certalnly 
had no intention of the sort and Freeman's assumption that they dld not re- 
inforce it longltudinally, thougli they dld transversely because they thought 
it already strong enough, cannot be taken seriously for a moment. 

However, this is ail on the assumption that the "iuvert" is a monolith, 
which it is not. It is laid in lengths of on the average 13 feet and each 
length when laid was flanlced by a board agalnst the surface of which the 
concrète was poured. The average tlme between the completlon of one sec- 
tion and the beginuing of another was seven or eight days. When the uew 
section was commeuced, the concrète was poured agalnst the old surface 
without any effort to blnd the two together. Now the bond between new and 
old concrète, the defendant's wltnesses say wlth much détail, is quite dif- 
férent from the cohésion of a concrète monolith. Keno lett hls girder to dé- 
pend upon nothing of the sort but in botli patents Inserted tensile steel or 
iron to bind the whole together. To meet the defendant's case the complain- 
ant présents practically nothing. Iteno himself, it is true, says that the ad- 
liesion is nearly as great as cohésion, but his witness Freeman does not sup- 
port him as I shall show, whlle Noble will not even give any practlcal value 
to monolithic concrète in tensile straius. Freeman, when first questioned 
(XQ. 47), had an impression that lie had seen somewhere that the adhesive 
strength was 90 per cent, of the cohésion. This certalnly is negligible. Later 
and in rebuttal (folios 1007-1010) he assumed that the concrète was put on 
in horizontal or Inclined surfaces so as to hâve a bond, an assumption subse- 
queutly coutradicted by the testimony. He further says that, even if this 
were not so, the whole would be a "very stiff structure." On cross-exaniina- 
tion (XQ. 7 and 8) he déclines to say more at flrst than that the bond would 
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be less thnn the cohésion of a monolitli. Finally on redirect, in answer to a 
question presupposing no bond, Le explains tbe load distributing efCect of sep- 
arate sections if tbe impact was on one end only. 

From ail tbis it abundantly appears that the adhésion between tbe old and 
tlie new concrète does not in any sensé niake a continuons and massive girder, 
sucb as Iteno bad in niind. One cannot witb any justice compare tbe succes- 
sion of short section each less than a fourtb of a car lengtb witb the struc- 
ture wbicli Keno bad in mind and which was to distribute the impact of a 
heavy locomotive over a substantial area. Indeed, as I read the testimony, 
tbe final position is that the term "girder" will include a séries of successive 
blocks, none of which performs any girder function, but each one of which 
by its résistance to compression wlll transmit some of the strain to tlie otlrers 
wben tbe impact is at its end. When the weigbt is at the middle of any block 
nothing will sojiport it but the friction at its edges. Eeno's girder bas be- 
come a split lintel operating wholly by compression. 

Again, consider that the défendant expected strains laterally and provided 
agaiust them by tbe rods to take up tenslie strains, wbile no rods were used 
longitudinally. Certainly the défendant could not bave intended tbe base to 
take up as much strain longitudinally as it must transversely, or it would 
hâve reinforced tbe concrète in that way too. ïherefore it is quite obvions 
that tbe défendant never intended that substance to act as a girder longi- 
tudinally at ail, sinee it was not able to do so transversely, unless tbe straibs 
were very différent. They were in fact différent, because, owing to tbe excel- 
lent foundation, there was no longitudinal strain, no shock to be distril)uted. 
If tbe défendant built a girder, it certainly did so unwittingly. Tbe words 
of the patent must be interi)reted reasonably and witb a sensé of tbeir con- 
text. By a girder the patentée of coiirse meaut sometbing capable of distrib- 
uting the impact of a locomotive. The only distribution which would belp 
would extend over an area mucb longer than tbe locomotive. A member hav- 
ing an inhérent girder action which would effect such a distribution of shock 
was ail be meant and ail be could bave meant. Tbe "concrète invert" does 
nothing of tbe sort, because it acts as a girder only in sections mucb sborter 
than any single car which will pass over it. I{)ven tbe wbole of tbe whole 
section of 177 feet is sborter than a train. It is quite clear to me that thèse 
fragments are not in any sensé within claim 5. 

Claim 9, being more spécifie than claim 5, necessarily falls witb it. 

Tbe next question Is of the 108 feet of suii-base construction below tbe wa- 
ter line in the north tube. This structure is in my judgment a form of gir- 
der; at least it would be such if rigldly annexed to the sbell of tbe tube. I 
agrée tliat if detached it is more doubtful, because tbe iron reinforcement is 
substantially in tbe neutral plane of stress and would bave no tensile value, 
yet even in that position it would act as a girder of a deptb from below tbe 
rods to the top of the concrète, disregarding the tensile strength of the con- 
crète below tbe rods altogether. It is not therefore because it bas no capac- 
ity as a girder that I disregard it but because it is not "rigidly secured" to 
tbe cylindrical sbell. I need not go into the theory of the cohésion between 
iron and concrète, because there is actual évidence from plates subsequeutly 
taken up to show that there was no such attacbment between the concrète 
and tbe base of the tube as justifies tbe term "rigidly secured." The concrète 
wben laid was kept an inch or more below the replaced plates and, when tbe 
grout was squirted in through the grout holes, it attached the two together, 
so far as we can now find out, over not more than balf the surface. Indeed, 
the plates detached tbemselves from the concrète when they were pulled at 
one end. Mud and water bad in part filled in the space between the con- 
crète and the plate over a large part of the area. 

Now It does not appear just wbat Keno ineant by the rlgid securing of the 
girder to the tunnel, in case the plates are replaced. He does not in bis spéc- 
ifications refer to any such structure and I am giving bis patent that scope, 
because figure 1 seems to show it. Whether the replaced plate was to bave 
apertures in it as tbe case in the second patent or not, I cannot say, prob- 
ably not. If not, then tbe rigid attacbment nuist be that understood by one 
sldlled in the art and sucb a one could bave understood nothing but the very 
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common use of grout for the piirpose. For the sake of argument therefore, 
and in view of the fact tbat no means of attachment is anywhere shown, 
I shall assume the attachment intended was that between métal and concrète 
or grouting. Even in that case the patent could not mean such an attachment 
as was in fact effected by the défendant, niade without any effort to lieep 
the mud and water out, and resultlng in what cannot under the circumstances 
be regarded as a rigid securing in the sensé that the tube and girder form 
one member for engineering purposes. 

Moreover, if this be not true and if the defendànt's attachment be regarded 
as rigid withln the patent, the complainant at once falls foui of Breuchard, 
Ko. 706,380. There the structure disclosed was a heavy concrète girder laid 
below a complète shell and re-enforced with longitudinal iron beanis to take 
up tensile strains. It is quite true that Breuchard shows no rigid attach- 
ment, but then, I bave shown, Reno shows none either. ïhe only rigid at- 
tachment actually disclosed was when the bottom plates are removed, and, 
when they are replaced, a person following the patent would bave only his 
knowledge of the art to guide him. If that would lead hini to use groutiug 
in the case of Reno's patent, it would lead him to use It in the case of Breu- 
chard. Therefore Reno's patentability over Breuchard in resiwet of this 
structure must rest only upon the fact that Beno said that the girder must 
be rlgidly secured without showing any means, while Breuchard did not. 
Now such a suggestion might be patentable in some cases, but it is absurd 
to regard it so in the case of a tunnel of this character in wbich It had been 
customary for many years to surround the whole shell with grouting anyway. 
For example, the défendant has done this to the whole of both its tubes, and 
Reno's own disclosure shows it (figure 1, No. 5) ai)parently as a usual method 
of construction. There was therefore nothing novel in suggesting that the 
concrète girder be attaclied when grouting was to be tlie attachment. 

Comlng now to the method claims, I can see no substantial différence be- 
tween 11 and 13, unless it be that clahn 11 covers any opening within the 
tunnel, while claim 13 covers only an opening between bulkbead and heading, 
and there must be a girder to satisfy claim 13. After Breuchard, 706,380, 
and Stone, 748,800, there can be said to be nothing new in building beneath 
the shell of such tunnels a massive concrète girder or digging a trench and 
filling it with concrète. It is true that Breuchard does this in advance, just 
as he drives his piles in the same place, but Stone did not, for his manhole 
with his cover "1" was situated back of the end of the shleld. Now I really 
cannot see how the différence is patentable. Breuchard dei)ended upon the 
rigidlty of his shield to hold back the earth imtil be laid his foundation at 
the bottom, and he left an opening at the bottom for just that purpose. Stone 
did precisely the same thing, though his manhole was furtber to the rear, a 
différence which to me seems absolutely immaterlal. It is true that each of 
them had a substantially solid front between the opening and the bulkbead in 
the rear, and tins was indeed a very good thing, because it would prevent the 
différence in pressure between the top and bottom of the shield, which was 
dangerous beyond any doubt, if the bottom was to be left open. The chance 
of blowouts where the whole front of the shield is open is greatly increased, 
and in excavating with either Stone's or Breuchard's method the air pressure 
could safely be kept much higher than with the complainant's. I do not for- 
get that Breuchard had openings in the front of his shield through which 
some air might escape, but that is a very différent matter from having the 
whole of the face quite open, because the openings were small and would al- 
low the escape of much less air. The defendànt's reconstruction between two 
solid bulkheads, therefore, much more nearly approximates thèse than it does 
the patentee's. 

The complainant must therefore dépend for patentability over thèse two 
disclosures upon the fact that he has built his tube and then opened it after- 
wards. This his counsel describe quite warmly as a very bold conception 
never before ventured in the history of the art, but surely it was no more 
temerous to take out the bottom of one or more of the segments already laid 
than it was to keep the bottom of the shield itself open. Indeed, it seems to 
me to be a elumsier way of accomplishing the same resuit than Breuchard or 
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Stone. Nor, indeed, was there anything bold at ail about leaving open the 
bottom of the tunnel when you had command of conipressed air. The only 
bolduess which was Involved was that of the complainant in suggesting that 
the bottom be opened while the whole heading remained under pressure from 
water and earth ; and that, while perhaps it niay be feasible, at least has 
never been done and is in the opinion of compétent experts an extremely haz- 
ardous opération. If the ends be solid, so that there is no great différence of 
pressure, the mère opening of the base, which was ail that the défendant did 
at any tlme, was a thing known in the art before either Breuchard or Stone. 
Vide Edwards, British Patent, 18S3, 3864. If the patent in suit had proved 
itself in any given instance to be practically a great advance over the dis- 
closures which I hâve been dlscussing, I should yield my merely personal con- 
viction to the history of the iudustry, but, except in so far as this supposed 
infringement be an instance, none has ever used Mr. Reno's method for any 
purpose, and with the best will in the world not to substitute for the inven- 
tion the mère opinion of a judge I cannot bring myself to think that there is 
anything more than a very obvious différence in method between building a 
concrète glrder for a foundation from below a hole made in the shell and 
building it below any opening in the shleld itself. 

In respect to the flfteenth claim the same considérations apply, except that 
no strain of the words hère seem to me to permit the construction wiiich 
would resuit in an infringement in this case. The claim ig so spécifie that 
the air pressure should be between the cuttlng shield and the bulkhead as 
to eliminate either concrète invert or sub-base. Indeed, in the case of the 
concrète invert the infringement is met for two reasons, bofh because the 
whole of the reconstruction was long after the cutting shield had been re- 
moved and lecause it was nearly ail done at atmospheric pressures. Cer- 
talnly if the complainant cannot recover under the eleventh claim he cannot 
hope to recover under the flfteenth claim. I think he can recover under nel- 
ther one of the two. 

ïhroughout his testimony the complainant speaks as though he had con- 
ferred a great beneflt on the défendant and alone made possible the recon- 
struction of its tunnels. This seems to me to be a qulte unfounded position, 
for the testluiony is absolutely uncontradicted that the foundation for the 
tunnel was absolutely safe everywhere; Noble joins in this conclusion with 
the rest. Reno meant his structures to answer difpcuities, which did not ex- 
ist hère, and it is really absurd to speak of thèse tunnels as being made pos- 
sible by wbat he disclosed. I cannot Indeed see liow any one can even cur- 
sorily look at the supposed iufringements to the flrst patent and think that 
they are essential. Instead of being of any assistance for the reconstruction 
of the tunnels, I think that it is nothing short of the exact truth to say that 
he helped them not a bit and that no f air-minded person observing the wholly 
fragmeutary and expérimental eharacter of the supposed infringement çould 
come to this conclusion. Thèse considérations, it Ig true, are, flot striçtly rele- 
vant to the question as to whether there has been infringement or not, but 
they are nevertheless an answer to what I cannot but feel is an unfair sug- 
gestion by the complainant that the défendant Is trying to appropriate his 
invention wlthout any return. The concrète invert proved to be a most ex- 
travagant method, wholly impracticable as soon as thçse conditions were en- 
countered which the complainant presupposed in his patent. As for the sub- 
base construction, it is proved quite unnecessary, for the défendant recon- 
structed its tuunel except for that 108 feet without any sub-base arii'where. 

The biU is dismissed as to the flrst patent. . 

Patent 754,807. 

This patent Is quite easily disposed of in yiew of Breuchard, if the con- 
sidérations be valid which I hâve already stated. Breuchard shows piles 
driven from the fore part of the shield. Ile shows a concrète bed upbn top of 
them, continuous in eharacter and knitted togetlier.by iron I-beams. I can- 
not understand the distinction which the defendant's expert witness attempts 
to draw between this patent and the patent lu suit. He seems to suppose that 
a comparison between the claims is material, but ,surely it i,s not uecessary to 
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say that It is not the claims but the clisclosure whicli anticipâtes. I do not 
say that Breuchard anticipâtes ail tlie claims in snch sensé as to niake the 
whole patent invalid, beeause the metliod shown liy Reno for securiug the 
Sîrder and piles to the tunnel shell is <iulte différent froin that disclosed by 
Breuehard, since, the bottoni plates of the tunnel being left open, there will 
be grillage embodied in the concrète which will effectlvely anchor the whole 
shell to the glrder even more strongly than is shown in figure 4 of patent 
723,307. This idea Is probably indicated in the last words, "securing the tops 
of said piles to said tunnel shell," wlth which claims 6, 7, 8, and 12 ail con- 
clude. The structure so Indicated would he in every sensé a single meniber 
of great glrder-like capacity and may prove of utmost value for certain jiur- 
poses, but it is not the defendant's structure. The only "securing of the tops 
of the plies to the tunnel shell" wàs by squirting grout between the shell and 
the cradle, and that proved, as I hâve already said, to constitute a very teu- 
uous attachment. If the patent is to dépend merely upon securing Breuehard 
to the shell by grout, the patent is not novel. 

Nor was Breuehard alone the only person to drive piles through a tunnel 
of this sort. There was no difïiculty in opening the bottom of the tunnel un- 
der the pressure accessible ; nor was there any difflculty In driving down 
piles or piers. This had been Indicated and doue lu tunnels of this character 
by several others before this ; thus, Jacobs, 690,960, and Lindenthal, 714,204 
and 714,205. I do not mean that any one of the inventions was an anticipa- 
tion of the patent in suit, but Ido mean it showed that there was no difli- 
culty in driving piles through an opening made In the base of such a tunnel. 
Such patents taken in connection wlth the first patent In suit, itself a part of 
the prior art, leave the second patent too limited in scope to cover the de- 
fendant's method. 

It is very signilicant, as I think, that, at about the time that the tunnels 
were bullt under the Kast and North rlvers in this city, a whole group of 
patents for tunnels came ont and that there was nothing radical achieved by 
any one of the patentées, but eaeh elaborated ideas of somewhat similar 
character to meet the supposed difficulties which would be eneountered in the 
soft material supposed to exist, especially under the North river. This was 
to be done elther by a pile or pier foundation, or a concrète foundation, or a 
combinatlon of both, and the number of thèse patents at that time seenis to 
me pretty fairly to indlcate that there was nothing of invention in the gên- 
erai ideas but only in the détails in which they were worked ont. I bave 
already alluded to one such détail in the case of the présent patent which 
may be patentable, but the mère use of piles with separate cradles of con- 
crète on which the tube is to rest was not a patentable idea. In this view I 
need not consider whether cradles at Intervais of 25 feet or 51 feet could 
from any point of view infringe the elaims. The bill will be dismissed also as 
to the second patent. 

I bave hitherto assumed in this discussion that both Breuehard' and Stone 
anticipated the defendant's patent. There is no dispute in respect of the sec- 
ond patent in suit. In respect of the first, the complainant does not concède 
it. The application In that case was filed on December 24, 1902, and the ap- 
plication of Breuehard was filed February 24, 1902, and of Stone on Febru- 
ary 12, 1902. Stone's patent by stipulation bas been antedated to the suni- 
mer or autumn of 1901, and in rebuttal of this the plaintilï attempts to ante- 
date his own invention to October or November In 1900, over two years prier 
to his application. In proof of this his wife testifles to a conversation she 
had with her husband on the date In question in which he showed her two 
sketches exhibiting the section of a completed cylindrlcal shell with a concrète 
girder beneath It and re-enforcing rods at the base enibedded In the concrète, 
in the considération of this question I shall assume the truth of the conver- 
sation as testifled to by Mr. and Mrs. Reno. Reno, however, glves no ex- 
planatlon of the delay except that he was studying a good deal on the ques- 
tion and was looklng up in text-books as to the strength of concrète glrders 
and was reading everything that he could flnd on the subject. 

The law in respect of this subject Is laid down after a full examination of 
the authorities by Judge Coït In Automatic Weighing Machine Co. v. Pneu- 



UJNITED TUNNEL IMP. CO. V. INTERBOKOTJGH BAPID T. OO. 569 

matic Scale Co., 166 Fed. 288, and it may be accepted, e?pecially in view of 
the great autliority in patent law of the learned judge wlio delivered tlie opin- 
ion of the court. It is tliis: An Invention may be carried back to the date of 
its full conception by the inventor, provided he bas used due diligence in re- 
dueing to practice or in making application, if there be no réduction to prac- 
tice, as in the case at bar there could be none. In that case an unexplalned 
âelay of one year in réduction to practice was held too long. Judge Lanning 
for the Thlrd Circuit Court of Appeals announced the same rule in Continen- 
tal Rubber Works v. Single Tube A. & B. T. Co., 178 Fed. 452, though the 
delay was there excused. Judge Kohlsaat applied it in Curtain Supply Co. 
V. National Lock Washer Co., 174 Fed. 45, where the delay had been six 
years. The earller cases may ail be found in Judge Colt's opinion. 

Now Eeno is in this dllemma ; if his disclosure was complète in Oetober, 
1900, he was not reasonably diligent in waiting untll the end of December, 
1902, to file his application ; if he was reasonably diligent it was because he 
needed for the completion of his conception the intervening two years, and he 
does not antedate Stone and Breuchard. I cannot see any escape from one 
horn or the other. He hlmself suggests no reason for the delay, but the ne- 
cesslty of engineering study, and that did not interfère with an application if 
he had really fuUy conceived the invention. It was necessary only in case 
he was not yet satisfled that he had actually grasped and solved the full 
I)robleni, and that means that he regarded his ideas yet as tentative and pro- 
vlsional. If they were such, they were not the conscious answer to the prob- 
lem, for which the inventor will hold himself responsible, that the law re- 
quires, but he had only pregnant suggestions still oft'ered as hypothetical solu- 
tions, thrown ont provisionally as the basls for investigation and confirma- 
tion. He niakes no claim that poverty or slckness stood in his way, nor that 
lie was too engrossed with independeut affairs, assuming that such would be 
any excuse. For thèse reasons his date of invention niust be in my judgment 
that of his application. 

Bill dismissed, with costs. 

This cause cornes hère from an appeal from a final decree of the 
United States District Court, Southern District of New York, dismiss- 
ing a bill in equitv for infringement of two patents. They were both 
issued to Jesse W. Reno ; the first. No. 723,307, March 24, 1903, for 
"tunnel construction"; the second, No. 754,807, March 15, 1904, for 
"pile foundation." 

Prindle & Wright, of New York City (Edwin J. Prindle and Arthur 
Wright, both of New York City, of counsel), for appellant. 

J. L. Quackenbush, of New York City (J. E. Bull and Chas. T. 
Adams, both of New York City, of counsel), for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. In the opinion of the District Judge will be found 
a full statement of the spécifications and an enumeration of the claims 
relied upon ; répétition of them is unnecessary. We f uUy concur with 
Judge Hand in the reasoning by which he reached the conclusion that 
défendants hâve not infringed the patents as he has construed them 
and would not find it necessary to add anything were it not for the 
circumstance that he has given to the senior patent a broader construc- 
tion than we think it is entitled to. 

Whatever may hâve been in Reno's mind and whatever he may hâve 
said in some contemporaneous document, we find it impossible to per- 
suade ourselves, with ail the help that his counsel's brief affords, that 
his patent discloses a structure in which the segments of the shell 
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rings, which are removed for the purpose of building the concrète 
girder, which is to underrun the entire length of the tunnel, are to be 
replaced after the girder is built. Possibly it may be held to indicate 
that: If we number the successive shell rings 1, 2, 3, 4, 5, 6, 7, 8, etc., 
1, 3, 5, 7, etc., hâve their lower segments removed, their place being 
taken by the concrète girder, while 2, 4, 6, 8, etc., remain undisturbed. 
But that seerns a very strained construction and we should doubt 
whether such a tunnel would be practicable in opération; certainly 
none such has ever been built so far as this record shows. We find 
nothing in the patent to warrant the conclusion that the tunnel, when 
completed, consists of a shell, wholly of iron or steel, which rests on 
a concrète base. On the cpntrary, the patentée at Unes 96 etc., p. 2, 
States that the concrète which forms the girder "replaces those seg- 
ments" which were removed to build it; and again at hne 98, etc., 
p. 1, he says that the rings, when bolted together on their sides, form 
(not the whole shell) but "the main part of the shell of the tunnel." 

The only support for the conten- 
tion that the removed segments of 
the tunnel rines are to be replaced 
after the concrète girder sets is 
said to be in the drawings. Judge 
Hand thought that such a structure 
was shown in figure 1, but we do 
not so understand it. Turning to 
the drawings, there are shown at 
the bottom of Kig. 1 segmentai 
plates (the three lower plates, one 
13, a very short one) of a ring, buf 
they are no part of the ring nearest 
to the spectator ; they belong to the 
ring next beyond, showing plates, 
which hâve not yet been removed. 
This is manifest from the spécifica- 
tions, which State that Fig. 1 repre- 
sents a cross-section on the line a-a 
of Fig. 3. On that line a-a, the bot- 
tom segment (13) of the ring that 
* line intersects has been removed, so 

that the segment 13 shown in Fig. 1 must belong to some other ring. 
Fig. 2 does not show that restored segmentai plates 13 and 14 hâve 
been removed and ail it indicates is the method of building up the con- 
crète; it indicates nothing as to what the tunnel will be when com- 
pleted. This figure also indicates a cross-section on the line a-a. 

Ail that there is to base the contention on is the single heavy line in 
Fig. 3- at the lower end of the longitudinal section of the left-hand 
ring. We know of no authority which will warrant a court, from so 
small a portion of a patent drawing, to insert into the claims a ma- 
terial élément, not suggested or described anywhere in the spécifica- 
tions or claims. In addition to the passages already quoted from the 
spécifications, the following excerpt will indicate how carefully the 
patentée avoided expressing the idea of replacing removed segmentai 
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plates, which it is now contended he had in mind and intended to 
cover by his patent : 

"When the shield. bas been advaneed a sufBcient distance from the bulk- 
head, about flfty (50) feet, one or two of the narrovv segments 13 and tlie ad- 
jacent segments 14 are removed, as shown in Figs. 3 and 5, and the earth 
beneath the tunnel is removed to form a trench for the concrète girder. This 
trench is preferably excavated In three separate sections, as indicated in Fig. 
2. First, the outer sections are formed by driving the woodeu sheeting (in- 
dicated liy numerals 9 and 10 in Figs. 1 and 2) forward for a length sufflcient. 
to allow the placing of a length of tension rods 7. The two side trenches are 
then fllled with concrète in the same manner, the drainpipe 8 being formed 
by pacldng the concrète around suitable wooden moulds, as is well under- 
stood. After the three sections of the trench hâve been filled with concrète 
up to the circular rings, forming the shell of the tunnel, the lower segments 
13 and 14 are removed from the alternative rings, the anchor bolts 15 are 
iuserted in position, and the concrète is built up to the required level to sup- 
port the track stringers or cross-ties for the rails. After the concrète has set 
the remaining lower segments may be removed and the spaces which will be 
occupied with concrète as before. 

"By removing at one tlme ouly the alternative segments and allowing the 
concrète which replaces those segments to set before the remaining segments 
are removed ail tendency of the shell to coUapse by reason of their removal 
is avoided." 

On ali other branches of the cause we fully concur with Judge 
Hand. 

Decree affîrmed, with costs. 



CORX PRODUCTS REFINIXG CO. v. DOUGLAS & CO. 

(District Court, N. D. lowa, Cedar Rapids Division. August 18, 1913.) 

Patents (§ 328*) — Vaudity and Ikfrixgemest — Process of Makinq Lump 
Stakch. 

The MofCatt patent. No. 541,941, for a process of forming starch into 
cohérent masses by subjecting starch containing not more than 30 per 
cent, nor less thau 16 per cent, of water to a température in excess of 
100 degrees F. and less than 160 degrees F. conjointly with pressure is 
limited with respect to beat to the maximum of 160 degrees stated, whicli 
is shown by the spécification and proceedlngs in the Patent Office to be 
an essential and important élément in the process. As so coustrued the 
patent is not infringed by the process of the Gudeman patent, Xo. 789,127. 

In Equity. Suit by the Corn Products Company against Douglas 
& Ce. On final hearing. Decree for défendant. 

Robert H. Parkinson, of Chicago, 111. (Hurd, Lenehan & Kiesel, 
of Dubuque, lowa, on the brief), for complainant. 

Charles A. Clark, of Cedar Rapids, lowa, and Jones, Addington, 
Ames & Seibold, of Chicago, 111., for défendant. 

REED, District Judge. The complainant, the Corn Products Re- 
fining Company, a New Jersey corporation, sues the défendant, an 
lowa corporation, for the alleged infringement of United States pat- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 tx> date, & Rep'r Indexes 
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ent No. 541,941, issued July 2, 1895, to Ansil Moffatt, for improve- 
ment in the process of forming- starch into cohérent masses. The 
complainant dérives title to the patent and ail rights thereunder 
from the original patentée. The défendant dénies the validity of 
the patent and its infringement if valid and allèges that it makes lump 
starch according to the process described in United States Patent 
No. 789,127, issued May 2, 1905, to Edward Gudeman for the process 
of making lump starch. The suit was commenced in April, 1905. A 
large amount of testimony has been taken by both parties, and the 
cause is now finally submitted upon the questions of the validity of 
the patent and of its infringement by the défendant. 

The process of forming starch into cohérent masses for commercial 
use from cereal grains, commonly called "lump starch," is net new 
with Moffatt, and he distinctly asserts that he is not concerned with 
the initial steps of manufacturing such starch, for he says in the spéc- 
ifications of his patent : 

"My process is not concerned with initial steps of manufacturing but in 
the way in whicli I prêter to operate it. I take starch from the 'runs,' dry 
rapidly untU It possesses about 20 per cent, of water, and then subject it to 
the joint action of beat and pressure, whereby it is Consolidated into compact 
masses or 'lumps,' without the necesslty of 'crushlng,' 'scraping,' or long sub- 
jection to beat In dry roonis, as heretofore. Normal air-dry starch contains 
about 16 per cent, of water and about 84 per cent, of real starch, and it is 
my alm to leave my starch in a normal air-dry state, when put into the boxes 
for commerce. Hence I allow a slight escess of water during pressing to 
allow for evaporation. At ordlnary températures, if wet starch be subjected 
to sufflcient pressure, nearly ail of its water above the 'air-dry' standard may 
be pressed out, but the starch, although dry, remains in an incohérent mass 
or powder. Likewise 'air-dry' starch under pressure will not produce cohér- 
ent 'lumps' at ordlnary températures ; but I hâve found if dry-air starch, or 
starch containlng a slight excess of molsture, be heated to from 100 to 160" 
Fahrenheit, and subjected to pressure, it wlU cohere in masses of greater or 
less flrmness according to degree of température and pressure. If pressed at 
100° Fahrenheit the 'lumps' are comparatlvely soft, but If pressed at upward 
of 140° Fahrenheit the 'lumps' are tirm, compact, and durable. Above 160° 
Fahrenheit the starch is In danger of gelatinlzatlon or 'cooklng.' The starch 
produced by my joint application of beat at 140° Fahrenheit, and pressure 
say of ôOO pounds per square inch for five minutes, Is dlstlngulshable from 
that produced by the old method of long drylng. In appearance and propor- 
ties, and the 'lumps' possess the advantage of retainlng any given shape. Be- 
side I am enabled to take starch already drled, of any form, and by my pro- 
cess turn it in a short time into 'lump' starch. 

" 'Lump* starch belng the hlghest priced starch entering commerce In large 
quantifies, the advantages of my process In this way are easUy seen. 

"I do not llmlt myself to the production of starch in cohérent masses from 
cereal grains alone, but Include ail starch-contaluing substances or even oth- 
er forms of starch Itself as sources of my raw material. 

"Havlng fuUy described my Invention, what I clalm and désire to secure 
by letters patent is: 

"(1) ïhe process of manufacturing cohérent masses of starch conslsting In 
the aiii)lleation of pressure to starch containlng not more than 30 per cent, 
nor less than 16 per cent, of water, and subjected to a température In excess 
of 100° and less than 160° Fahrenheit conjolntly with pressure, substantlally 
as described. 

"(2) ïhe process of manufacturing cohérent masses of starch, conslsting in 
reducing the moisture in the starch until approxlniately only 20 per cent, of 
water remalns, then subjecting the mass to a température of approxlmately 
140° Fahrenheit conjoiutly with pressure." 
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Neither is the défendant concerned in the initial steps of manufac- 
turing lump starch, for it takes the mass after it lias passed through 
the initial stages or steps of the manufacture and then subjects such 
mass to a process that results in the completed product of the starch 
for commercial use. 

The steps in the manufacture of lump starch at the time of the Mof- 
fatt patent are admitted by both the complainant and défendant and 
brieffy stated are: (1) The evaporating process, by vvhich the moist 
starch is formed into cubes or blocks and allowed to stand in the 
open air, or in kilos or ovens, for several days, in order that the ex- 
cess of moisture in the mass may escape by evaporation, during 
vvhich period the impurities work to the surface and are subse- 
quently removed. The lumps are then trimmed and subjected to a 
drying process of several days to reduce the moisture to a normal 
air-dry condition, containing about 16 to 20 per cent, of moisture ; 
(2) the centrifugal process, by which the moist cubes or lumps of 
starch are placed in réceptacles of a rapidly revolving machine, 
whereby the excess moisture is expelled by centrifugal force, after 
which the lumps are placed in an oven or kiln and allowed to remain 
for several days to dry or cure ; and (3) the compression process, in 
which the wet mass of starch is formed into lumps by means of com- 
pression in some sort of a press, whereby the excess of moisture is 
removed by pressure, and the lumps in a moist condition then sub- 
jected to a drying process for several days in an oven or kiln. In 
each of thèse processes the excess of moisture in the starch mass is 
eliminated either by evaporation, centrifugal force, or pressure, after 
which the lumps are subjected to a drying or curing process in an 
oven or kiln for several days. 

Moffatt by his process proposes to do away with this long drying 
or curing process of several days and produce a lump starch suitable 
for commercial purposes after the initial steps are completed, in the 
short period of iive minutes, or some approximately short period of 
time, by subjecting the moist lumps of starch, containing not more 
than 20 per cent, of moisture, to the joint action of pressure of about 
500 pounds per square inch, and a température in excess of 100° Fah- 
renheit, and less than 160° Fahrenheit (and preferably about 140° 
Fahrenheit), he says is necessary to prevent gelatinization of the 
starch cells which, according to his teachings, will seriously injure, 
if not destroy, the completed starch product for laundry purposes. 

The défendant by its process of manufacturing lump starch for 
commercial use, after the initial steps hâve been taken, whether it be 
according to the Gudeman patent or not, deliberately subjects the 
moist lumps of starch containing about 20 per cent, of moisture to a 
température in excess of 160° Fahrenheit and from 180° to 200° 
Fahrenheit for the express purpose of producing incipient or initial 
gelatinization of the starch cells (which is a substance in the nature 
of glue) to cernent or bind the starch particles together in the com- 
pleted commercial product. This is an essential différence, it claims, 
between the process of Moiïatt and the process practiced by it. 

The testimony is voluminous, and it cannot be adequately re- 
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viewed within the proper limits of an opinion of a trial court; but 
an excerpt from the testimony of one of the defendant's experts will 
show the différence, as claimed by the défendant, between the process 
of Mofifatt and that practiced by it in the manufacture of lump starch. 
Dr. Doerflinger, one of defendant's experts, after stating the various 
steps practiced by the défendant in making lump starch for commer- 
cial use, summarizes them as follovvs : 

"(1) Fiiiely ground cornstarch contaliiing about 20 per cent, of water is 
heated and agitated in a steam-jacketed eovering nilxlng machine at a tem- 
pérature aliove that at whicli the gelatinization of cornstarch begins. A por- 
tion of the starch cells are brolcen down by the beat and nioisture, formiug 
a binder of gelatinized starch, which becomes dlsseminated throughout the 
mass, coating the ungelatinized cells. 

"(2) The charge from the cooker, while still hot, is conipressed at a pres- 
sure of a low order of magnitude, while the binder is in a fluid condition, 
ïhis serves to compact the charge and bring the gelatinized binder into close 
contact with the starch particles. The charge of starch in the cylinder is 
confined under pressure. 

"(3) The starch in the cylinder Is then removed from the press and is al- 
lowed to cool under pressure. During the cooling the binder hardens and 
sets, cementing the mass into a solid block. 

"(4) The block of starch is removed from the cylinder, broken up, and the 
pièces dried in a kiln, and are flnally taken out, sorted, and packed for 
market." 

A question was then asked the witness as follovvs: 
"Q. 13. Please compare the defendant's method of making lump starch as 
described by the wituesses Heede and Johnson on behalf of the complaiuiuit, 
and Starlng and Smith on behalf of the défendant, with the Moffatt patent 
in suit, and state whether in your opinion the defendant's method is or is 
not that described by the spécification and recited by the claims of the said 
patent, giving your reasons for any opinions you may express." 

To which he answered : 

"A. The process recited in the spécification and claims of the Moffatt pat- 
ent in suit consists of a single opération: 'The application of pressure to 
starch containing not more than 30 per cent, nor less tban 16 per cent, of wa- 
ter and subjected to a température in excess of 100° and less than 100° Fah- 
renheit conjointly with pressure.' Moffatt aims to leave his starch in a nor- 
mal air-dry state wlien taken out of the press. He depen<ls for the forma- 
tion of his lumps entirely upon the force of cohésion. Any chance of gela- 
tinization he carefuUy avoids. In the process of Moffatt the heating and 
pressing are conjoint. His pressure is of a high order of magnitude. In ap- 
I)lying pressure and a heat of 140° B'ahrenheit jointly, he uses a pressure of 
50io pouuds per square incli for five minutes. Moffatt's preferred degree of 
beat is a température of 140° Fahrenheit. The process of the défendant as 
described by complaiuant's witnesses Heede and Johnson and defendant's wit- 
uesses Smith and Staring is différent in mode of opération and in principle 
from that described and claimed in the Moffatt patent in suit. It is not the 
process described in the Moffatt patent in suit. The process of the défendant 
dépends for its sucçess upon the formation of a binder of gelatinized starch. 
In the process recited and claimed by the Moffatt patent in suit the forma- 
tion of lumps Is due to the force of cohésion. In that of defendant's it is due 
to the force of adhésion caused by the cooling and setting of a fluid binder 
of gelatinized starch. The process recited in the spécification and claims of 
the Moffatt patent in suit uses a pressure of a high order of magnitude, while 
the process of the défendant uses a pressure of a low order of magnitude. In 
the process recited by the spécification and claims of the Moffatt patent the 
application of heat and pressure is joint, while in the process of the défend- 
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ant there Is no joint application of beat and pressure. To operate the pro- 
eess of the défendant it is necessary to use températures which are much 
hlgher than 160° Fahrenheit, which is especially warned agalnst lu the Mof- 
fatt patent in suit." 

Others of defendant's experts agrée with him. 
After the parties had stipulated in regard to certain matters, Dr. 
Doerflinger was recalled by the défendant, and he testified as fol- 

lows: 

"Q. 1. It has been stipulated that the pressure exerted by the platen agalnst 
the starch in the presses as employed by défendant, based on some récent 
ealculations of Prof. G. F. Gebhardt, of the Armour Instltute of Chicago, is 
between 216 and 230 pounds per square incb ; considering defendant's process 
as practiced at defendant's plant at Cedar Rapids, and assuming that the 
pressure exerted by the platen agalnst the starch in the presses is between 
216 and 230 pounds per sijuare inch or tliereabout, what Is your opinion as to 
whether sald process so practiced is, first, substantially the process disclosed 
in the Moffiatt patent in suit, No. 541,941, and, second, substantially tbe pro- 
cess disclosed m the Gudeman patent, Xo. 789,127, givlng your reasons for 
any opinion you niay express? 

"A. In my opinion such a process would be substantially the process of the 
Gudeman patent. No. 789,127, and would not be the process of the Moffatt 
patent in suit. No. 541,941. My reasons for this opinion hâve been set forth 
at length in my déposition heretofore given in this case. I eonsider the vital 
distinction between tbe Moffatt process and defendant's process to be this: 
Moffatt proposes to form lumps of starch by pressure sufflclent to produce 
cohésion of the starch granules; the beat belng cautiously applied so as 
uever to exceed 160° Fahrenheit, so that absolutely no gelatlnlzatlon may oc- 
cur. My experlments, to which I am referrlng In my former dépositions, show 
that a hlgh order of pressure is necessary to produce lumps by cohésion, such 
as 1,400 pounds per square inch with starch contalning 41 per cent, water, 
2,000 pounds with starch contalning 21 per cent, water, etc. The pressure 
havlng been retained not for flve minutes, as suggested by Moffatt, but for 
many hours. See my answer to Q. 20, p. 206, of the printed déposition. De- 
fendant's process is based upon a différent princlple, and a new discoverj', 
as I bave polnted ont In my earlier déposition in analyzing the process of de- 
fendant, and comparlng the same with the prior art. Défendant beats the 
starch to a température substantially above 160° Fahrenheit (that is, to 191» 
to 200° Fahrenheit) for a new and deflnite purpose, to wit, to produce au 
Initial gelatlnlzatlon of the starch granules to thereby form in situ a blnder 
or cementlng agent. The starch with the blnder so formed is then subjected 
to a pressure of what I hâve termed a low order of magnitude to bring the 
blnder into intlmate contact for a prolonged perlod whlle the starch is coollng 
off, about 24 hours to permit the blnder to flrmly set with a flrm and com- 
pact starch lump, as the resuit. In defendant's process the pressure is of 
secondary importance. The pressure need be only such as wlU hold the 
granules in intlmate contact whlle the blnder is settlng. The considération 
of primary Importance in defendant's process is the température to which 
the starch Is subjected, whloh must be over 160° Fahrenheit in order to 
definitely produce a binder by gelatlnlzatlon; the blnder havlng been thus 
formed, any adéquate pressure may be applied and maintained during the 
settlng of the blnder. The Gudeman patent mentions 20 pounds per square 
inch, but any hlgher pressure may be employed wlthout departlng from the 
essential splrit of the process, the vital characterlstlc of which is maintaln- 
ing under sultable and adéquate pressure of a mass of starch contalning a 
gelatinlzed blnder for a perlod of tlme sufflclent to permit the blnder to cool 
and set and harden to form the lump. A pressure of 216 to 230 pounds per 
square Inch on the starch in the press, whlle more than would be absolutely 
necessary, would still be a pressure of a low order of magnitude, as I hâve 
deflned that term in this art, which would serve to compact the mass whlle 
the blnder is settlng and would therefore, in my opinion, be such a pressure 
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as, employée! in connection with defeudant's blnder, formed In situ, would 
realize the Gudeman process. Thls pressure would be below the hlgher order 
of pressure, as defined by me, necessary to form an effective lump by cohésion 
In the absence of the blnder. The Moffatt patent in suit does not contemplate 
the formation of a blnder in situ by gelatlnlzatlon but contemplâtes strict 
and deflnlte ijrecaution to prevent the température condltloned where gelatin- 
izatlon would be at ail possible. Moffatt relies wholly upon cohésion of the 
granules to produce the lump. There is nothing in the Moffatt patent, eveu 
suggestive of an essentlal feature of the defendant's process, which con- 
templâtes the holding of the starch under pressure for a prolongea period 
whlle the starch is coollng off and the blnder is setting. Thls step Is vital 
to the formation of starch lumps by defendant's process, and no such step is 
meutioned in the Moffat patent or remotely suggested. The Moffatt pateut, 
on the contrary, as I hâve shown, contemplâtes subjecting starch to beat less 
than 160° Fahrenheit while in the mold under pressure for flve minutes, then 
remoiàng the starch mass from the mold. Moffatt says thls wlU produce 
lump starch, but my experiments prove the contrary. As I hâve shown by 
my experiments, a pressure of 500 pounds per square inch for flve minutes, 
mentloned in the Moffatt patent, will not produce lump starch. In my an- 
swer to R-D Q. 1,'52 In a former déposition, I bave deflned the différence be- 
tvveen the pressure of a low order, whlch is sufflcient for the process of de- 
fendant, and a pressure of a high order, whlch is necessary for forming lumps 
by a process of cohésion. Manlfestly a pressure such as Is contemplated by 
the présent question Is a pressure of a low order of magnitude, as defiued 
by me in answer to E-D Q. 132 above mentloned. 

"Q. 2. It lias been stipulated that the pressure exerted by the platen agalnst 
the starch in the presses, as employed by complainant during the progress 
of thls suit, as calculated by Prof. Gebhardt, is approxlmately 313 iJounds 
per square inch; cousidering the process practiced by complainant at its 
Pékin factory and assuming that the pressure exerted by the platen agaiust 
the starch in the presses is approxlmately 313 pounds per square inch or 
thereabout, what is your opinion as to whether sald process as practiced is, 
flrst, substantially the process disclosed In the Moffatt patent in suit, No. 
541,941, and, second, substantially the process disclosed lu the Gudeman pat- 
ent, No. 789,127j glvlng your reasous for any opinions you may express? 

"A. For the reasons stated in answer to the last question, It is my opinion 
that such a process would not be the process disclosed in the Moffatt patent 
in suit, No. 541,941, but would be substantially the process set forth in the 
Gudeman patent. No. 789,127. 

"Q. 3. Considering the process practiced by complainant at its Argo factory, 
and assuming that the corn from which the starch Is made bas been treated 
by the ,so-called acid process, that the pressure exerted by the platen agalnst 
the starch In the presses is approxlmately 313 pounds per square inch or there- 
about, and that the température of the starch in the cylinder of the prcss 
immediately before pressure is applled is approxlmately 198° Fahrenheit, 
what is your opinion as to whether sald process so practiced is, flrst, sub- 
stantially the process disclosed in the Moffatt patent In suit, No. 541,941, and, 
second, substantially the process disclosed In the Gudeniau patent. No. 789,127, 
giving your reasons for any opinions you may express ? 

"A. ïhe Argo process of maklng lump starcli as practiced by complainant 
is, so far as concerus the température, mnch the same as that employed by 
défendant at Cedar Rapids. Défendant beats to a tenqjerature In the iielgh- 
borhood of 200° Fahrenheit in the cooker, giving a température around 180 to 
190° Fahrenheit in the press cylinder, whereas the coniplainant's press cylin- 
der température is 198° Fahrenheit or thereabout. With the starch lieated to 
thls température, a blnder of gelatinized starch will resuit, as set forth in the 
Gudeman patent. The pressure is somewhat hlgher than that of defendant's, 
as stipulated, but the pressure employed, although unnecessarily large, wlU 
serve to compact the mass during the period the blnder Is setting and thereby 
produce lump starch by the adhésion plan. It is niy opinion, therefore, that 
the process described in tliis question is substantially the process of the Gude- 
man patent, so far as concerns essentials, and is not substantially the process 
of the Moffatt patent in suit." 



COKN PEODUCTS EEFINING CO. V. DOUGLAS & CO. 577 

The testimony of the complainant's experts, of course, does not 
agrée with that of the defendant's witnesses; but the complainant 
and some of its experts are driven to the contention that the tem- 
pérature of 160° Fahrenheit, to which the lump starch may be sub- 
jected in the final step of the Mofïatt process, is not intended as the 
limit of the degree of heat that may be applied to the moist lumps 
under that process; but that such degree is stated simply as a warn- 
ing to those who may practice the process that it is not safe to sub- 
ject moist starch to a greater degree of heat for fear of injury to and 
waste of the completed starch product. If that is true, Moffatt was 
unfortunate in the language used to express such thought. But the 
spécifications and claims of his patent show beyond any doubt that 
his purpose was to not cause gelatinization of the starch cells at ail 
because of the waste of material that such gelatinization would cause, 
and its effect upon the completed product for commercial use. His 
purpose is more clearly stated in the file wrapper and contents of 
his patent. In a communication to him from the Patent Office the 
examiner said: 

"Olaim 1 (as submitted by Moffatt) présents a niere double use of the pro- 
cesses covered by the références of record. In view of thèse références, thçre 
is no invention in the broad idea of subjecting any composition of matter 
to heat and pressure for the purpose of eousolidatiug it into cakes or tab- 
lets. * * * Applicant's process, as described, cousists in subjecting starch 
containing about 20 per cent, of water to heat at 140° Fahrenheit and pres- 
sure of 500 pounds per square inch for five minutes, and as admitted In the 
spécification, as well as in the argument presented, the moisture, heat, pres- 
sure, and time are conditions in the process which must be observed wlthin 
substantially the limits specified in order to obtain the deslred resuit. In 
vlew of thèse facts, claim 1 is broader than the invention disclosed, while 
claim 2 is not sufflciently restricted to the limits of moisture, pressure, and 
time which must be observed to render the process operative. * * * 'jjje 
claims are rejected because in their présent broad and indefinite form they 
présent nothiug patentable over the state of the art as disclosed in the référ- 
ences of record. * * *" 

In answer to this communication Mbfifatt by his attorney of record 
said : 

"* * * Again the degree of moisture below 16 per cent, detracts from 
the weight of the starch and results in a corresiwnding flnancial loss. The 
température and pressure are also corrélative. The maximum température 
toi- starch contalniug over 16 per cent, of water eau safely be placed at 160° 
Fahrenheit, as above that degree of heat a physlcal change will take place 
wholly defeating the purposes of the process. * ♦ * " 

Moffatt then amended his claims to read as they appear in the pat- 
ent, and the patent was allowed. That it was Moflfatt's purpose to lim- 
it the maximum degree of heat to which the moist starch should be 
subjected under his patent, and that he deemed such limit essential to 
his process, admits of no doubt under the spécifications and claims of 
his patent and his communication to the Patent Office above ref erred 
to, while the purpose of- the défendant by its process in subjecting the 
moist starch to a much higher degreç of température was to cause a 
"physical change in the starch cells" to a certain extent for an en- 
tirely différent purpose than Mofïatt intended to accomplish by pre- 
venting such change. It was Mofifatt's right to limit by his claim the 
207 F.— 37 
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maximum degree of température to which the moist starch should be 
subjected in the practice of his process; and, having donc so to meet 
the reqUirements of the Patent Office, he cannot now be permitted to 
say that such degree of température is net an essential élément of his 
process. Corbin Lock Co. v. Eagle Lock Co., 150 U. S. 38-40, 14 
Sup. Ct. 28, 37 L. Ed. 989; Computing Scale Co. v. Automatic Scale 
Co., 204 U. S. 609-617, 27 Sup. Ct. 307, 51 L. Ed. 645; Brill v. St. 
Louis Car Co., 90 Fed. 666, 33 C. C. A. 213 ; National Hollow B. B. 
Co. V. Interchangeable B. B. Co., 106 Fed. 693-714, 45 C. C. A. 544; 
St. Louis Street Flushing Machine Co. v. American Street Flushing 
Machine Co., 156 Fed. 574-581, 84 C. C. A. 340. 

The complainant urges with much persistence that the higher degree 
of beat to which the défendant in its process subjects the nioist lumps 
of starch is. immaterial, for by its cooling process it subjects the starch 
conjointly to the degree of beat and pressure stated in the Moffatt pat- 
ent, and thereby infringes that patent whenever it continues the pres- 
sure conjointly with a température of 160° Fahrenheit and below to 
100° Fahrenheit, though its pressure may be less than complainant ap-, 
plies; an4 that defendant's claim of gelatinization of the starch for 
the purpose of more iirmly cementing together the starch cells in the 
completed product is a mère pretext to évade the charge of infringe- 
ment of the Mofïatt patent. If the only purpose of the défendant in 
the practice of its process was to subject the moist starch to a degree 
of beat only^ slightly in excess of the limit fixed by Mofïat, and the 
pressure somewhat less, thereby causing only somewhat more of a 
waste of the starch mass, there would be force in complainant's con- 
tention. But the testimony decisively preponderates in favor of the de- 
fendant upon this contention of the complainant and its experts and 
clearly chows that the gelatinization of the starch cells in defendant's 
process does operate in a substantial degree to more firmly cément or 
bind together the starch' éfells in its completed product without injur- 
ing that product for commercial use. Mofïatt having fixed the max- 
imum degree of beat to which the raw material used in the manufac- 
ture of lump starch shall be subjected under his process, any material 
departure by others in the use of a higher degree of beat in the manu- 
facture of such starch is a process différent from that described in 
his patent and is not an infringement thereof. 

Counsel for complainant cite and rely largely upon the case of Tilgh- 
man v. Proctor, 102 U. S. 707, 26 L. Ed. 279, as sustaining their con- 
tention. In this case the court overruled its former décision in the 
case of Mitchell v. Tilghman, 19 Wall. 287, 22 L. Ed. 125, in which 
the same patent was involved. Mitchell v. Tilghman was decided upon 
the ground that the apparatus or means described by Tilghman for 
heating the water in the practice of his process was an essential élé- 
ment or ingrédient of that process ; and, inasmuch as Mitchell used a 
substantially différent apparatus for heating the water in the practice 
of his process, it was held that he did not infringe Tilghman's patent. 
In the subséquent case of Tilghman v. Proctor, 102 U. S., it is held 
that the Tilghman patent was for a process only and not for the ap- 
paratus or mode of applying the process pointed out in the spécifica- 
tions, as held in the former case. It is to be observed that in the Tilgh- 
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man patent the degree of température of the water to be used in the 
process described by him is not an essential élément or ingrédient of 
his process. Mr. Justice Bradley, speaking for the court, said at page 
732 of 102 U. S. (26 L. Ed. 279), of the opmion: 

"Fiiially the défendants argue tbat they only use a low degree of beat and 
pressure compared witli tliat polnted out by the (ïilghman) patent, uamelj', 
only about 310° l'ahreiibelt instead of 612°. The précise degree of beat, as 
\ve bave seen, i.s not of the essence of the patent. The speciflcatlou ouly 
claims that a high degree of beat, such as would be sutbcient to luelt lead, 
is most effective and rapld in producing the desired resuit, but suggests a 
trial of the apparatus employed witb différent degrees of beat so as to ascer- 
tain that wbicb is best foreach particular kind of fat. 'By starting the ap- 
paratus,' the language is, "at a low beat, and gradually increasiug it, the 
température givlug i)roducts most sUltable to the intended application of the 
fatty body employed can easily be determiued." 

It is obvious that the particular degree of beat mentioned by Tilgh- 
man in his spécification was a suggestion only and was not deemed by 
him an essential ingrédient or élément of his process, while in the Mof- 
fatt patent the degree of beat described by bim to meet the require- 
ments of the Patent Office is, as before. stated, an essential élément of 
his process. 

The défendant contends, and its proof shows, that it manufactures 
lump starcb according to the process described in the Gudeman patent. 
No. 789,127. This patent is some years iater than Mofïatt's, is pre- 
sumptively valid, and not an infringement of the process described by 
Moffatt. The burden is upon the complainant to overcome this pre- 
sumption, and the conclusion under the testimony is that it bas failed 
to do so. 

The défendant further contends that the Moflfatt process bas never 
been put into actual practice ; that it is a mère paper patent and a f ail- 
ure commercially ; that Moffatt himself and a corporation of which he 
was a member attempted without success to manufacture lump starch 
according to its teachings ; and that complainant does not use it in the 
manufacture of lump starch for commercial use. It also contends that 
it is anticipated by a number of prior patents, which it sets forth in an 
amendment to its answer, and is therefore void. In the view of the 
testimony it is unnecessary to consider this branch of the case, for, ad- 
mitting without deciding that the patent is vaHd, the conclusion undci" 
the testimony is that défendant does not infringe the same. 

The bill should therefore be dismissed on the merits, at complain- 
ant's costs, and it is accordingly so ordered. 



VINCENT V. TONOPAH MINING CO. OF NEVADA et al. 
(District Court, D. Delaware. August 8, 1913.) 

No. 299. 

1. Patents (§ 328*) — Validity and Infringement — Pbocess foe Treatment 
OF Obes. 

The Brown patent. No. 781,711, for a process for the treatment pf 
precious luetal-beariug ores, the essential feature of wbieli conslsts in 
chauging the order of the well-kuown steps in the recovery of uietals f rom 

*For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the ores by the cyanide process so that the cyanide treatment for the re- 
covery of the fine vaines précèdes concentration, to whlch only the resid'je 
or tallings Is subjected, whlle uot entltled to a broad construction in view 
of the prior art, Is valld and is Infringed by a process in which substan- 
tially the sanie stei)s are taken In the sanie order, although other steps 
not Included or required by the patent are added. 

2. WoRDS AND Phrases — "Leaching." 

As applied to the cyanide process of treating ores, tlie essence of "leach- 
ing" does not dépend npoii any spécial mode of applylng to the ore the 
dissolvlng cyanide solution, but upon the fact of the application producing 
dissolution of the fluer values. 

In Equity. Suit by Joseph A. Vincent against tlie Tonopah Mining 
Company of Nevada and tlie Désert Power & Mil! Company. On 
final hearing. Decree for complainant. 

Horace Pettit, of Philadelphia, Pa., for complainant. 
J. Harvey Whiteman, of Wilmington, Del., and Joseph C. Fraley, 
of Philadelphia, Pa., for défendants. 

BRADFORD, District Judge. [1] This suit was brought by Jo- 
seph A. Vincent against the Tonopah Mining Company of Nevada 
and the Désert Power & Mil! Company, both of them corporations of 
Delaware, charging infringement of letters patent of the United 
States No. 781,711, dated February 7, 1905, granted to Alden H. 
Brown, for "Improvements in Processes for the Treatment of Pre- 
cious-Metal-Bearing Ores," and praying an injunction and an account. 
The complainant is assignée and sole owner of the patent in suit. In 
the description the patentée says : 

"My invention relates to a process for the treatment of precious-metal-bear- 
ing ores, and embraces the treatment of the ore by a solution of cyanide of 
potassium or of other alkallne cyanide and the subséquent treatment of the 
ore by concentration. It has been the practice for many years in plants where 
the concentration and cyanide processes are used in comblnatlon to treat the 
ore, flrst by concentration, and, secondly, by cyanide. The process which I 
hâve invented and which I now hâve in suceessful opération Is a reversai of 
this proceeding with the addition of certain spécial features in connection 
wlth the cyanide step. The advantage in treating many ores by my présent 
System is due to the fact that in case of most gold and sllver bearlng ores the 
use of water in crushing by stamps or roUs or in connection wlth the concen- 
trating process occasions much loss of values by what is technically known 
as 'sliming,' resulting from the fact that a large perceutage of the values in 
the ore treated is reduced to so fine a state of division that it is taken up 
in suspension by the water used, maklng It diffleult, if not impossible, to set- 
tle thèse values for further treatment wlthin the limits of a plant of ordi- 
nary construction for the reason that In the case of many ores thèse slime 
values remain in suspension for many hours. It will therefore be understood 
that in the case of ores of this sort, if amalgi.mation, concentration, or other 
process involving the use of water for crushing or treatment is used prellmi- 
nary to the cyanide process, it wUl be necessary to bave a very extensive Sys- 
tem of settling-tanks in order to recover thèse suspended values and hold 
theloi in the mlU, so that they may be subjected to further treatment. It is 
a well-known fact that the cyanide process recovers only the fine values, and 
In the treatment that I bave devlsed thèse fine values are recovered by the 
cyanide process in the beglnniiig, leaving only the eoarser values, which are 
readily recoverable by concentration, the latter belng speclally adapted for 
saving fliis class of values. * ♦ * The spécial features of niy improve- 
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ment so far as the cyaniding ijrocess is coiicenied consist in cnttinp; down tlie 
volume of solution used by settling and puniiiing back the solution to the 
stamp battery and the use of cyanide solution to create the aseending current 
In the classifier." 

The charge of infringement has been restricted to daim 1, which 
is as follows : 

"1. The herein-described process for the treatment of ore consisting In first 
pulverizjng the ore in the présence of cyanide solution ; second, subjectlng the 
ore to hydraulic classification by the introduction of cyanide solution at the 
bottom of an overfiow-tank to produce an aseending current; third, leaching 
the ore by the use of cyanide solution wherehy the flner values of the ore are 
dlssolved ; fourth, removlng the dissolved metallic values from the ore in any 
suitable manner ; and flnally subjecting the residue of ore to concentration." 

Claim 1 plainly indicates that "subjecting the residue of ore to con- 
centration" was the final step in the process of that claim. For priOr 
to the subjection of the residue of the ore to concentration, according 
to the requirements of the claim, first, the ore must be pulverized; 
second, subjected to hydraulic classification as therein specified ; 
third, leached by the use of cyanide solution whereby the faner values 
of the ore are dissolved; and fourth, the removal of the dissolved 
values from the ore. Thèse four steps having been taken the residue 
of the ore or tailings are subjected to concentration. That the paten- 
tée regarded his invention as essentially requiring concentration as 
the last step in his process not only accords with the scope and spirit 
of his alleged invention, but is to be deduced from the description. 
For in it he states that the invention "embraces the treatment of the 
ore by a solution of cyanide of potassium or of other alkaline cyanide 
and the subséquent treatment of the ore by concentration" ; that his 
process is a reversai of the old practice "to treat the ore, first, by 
concentration, and, secondly, by cyanide"; that "the cyanide process 
recovcrs only the fine values, and in the treatment that I hâve de- 
vised thèse fine values are recovered by the cyanide process in the be- 
ginning, leaving only the coarser values, which are readily recoverable 
by concentration, the latter being specially adapted for saving this 
class of values" ; that "so far as the broad idea of employing the cy- 
anide step previous to concentration is concerned the advantage in 
this respect would be equally great if dry crushing instead of wet 
crushing were employed"; that "after the cyanide treatment has been 
completed the sand-tailings from the leaching tank" are transferred 
by the means therein specified to a mixer which "distributes the tail- 
ings to the concentrating table" ; and that "by using thèse processes 
in the order set forth in this spécification it is practicable to récover a 
high percentage of the values without the use of roasting," &c. The 
patent in suit was granted virtually for changing the order of certain 
well-known steps in the recovery by the cyanide process of gold or 
other metals from precious-metal-bearing ores, and assuming that it 
is valid, claim 1 in view of the prior art is not entitled to a broad con- 
struction. The patentée in various forms, as has been shown, stated 
and reiterated the idea as the essence of his invention that the cyanid- 
ing steps, within the meaning of the patent, must be completed before 
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concentration occurs, and the complainant niust be held bound by and 
restricted to the order of steps set forth in claim 1, certainly so far as 
that order is mentioned as between cyaniding and concentration. At 
the hearing the complainant's counsel admitted in open court that the 
vital question in the case was whether the leaching of the finer values 
vvithin the meaning of claim 1 occurs prior to concentration. In- 
fringement is the principal issue in the case, the complainant con- 
tending that the défendants in the process practiced by them use 
every step in the combination of claim 1, and the latter alleging that 
they hâve not used either a combination of ail the steps of the pat- 
ented process or a combination including steps arranged in the sanie 
order. The complainant contends that the process practiced by the 
défendants embraces treatraent of ore by a solution of cyanide of 
potassium, and 'also the treatment of the ore at a later stage by con- 
centration. The first step in the patented combination process is 
pulveri?lh'g' the ore in the présence of cyanide solution and is common 
to the practice of both the complainant and the défendants. 

The second step is subjecting the ore to hydraulic classification by 
the introduction of cyanide solution at the bottom of an overflow- 
tank to prôduce an ascending current. In the process practiced by the 
défendants, as in that of the complainant, classifiers with an ascending 
current o£ cyanide solution introduced at the bottom, and performing 
the same immédiate function, as classifiers, in the séparation of slimes 
from the granular material or sands, as the classifiers of the com- 
plainant, were, until Koveraber, 1908, used and calculated to perform 
or assist in the performance, of the step next follovving the pulverizing 
of the ore in the stamp battery. AVhat différence there was between 
the classifiers of the complainant and those of the défendants did not 
differentiate their immédiate function. At the above named date the 
défendants discontinued the introduction of the cyanide solution at 
the bottom of the classifiers to procluce an ascending current, and 
since that time the only current in the défendants" classifier has been 
due to the introduction of the solution along with the ore at the top, 
and the rise and overflow of the lighter portions over its periphery. 
With respect to this change in the classifier the counsel for the de- 
fendants in their brief of argument say : 

"This matter of détail, however, does not go to the root of the charge of 
Infringement, and iu the iiiaiu portion of the argument, about to be given, it 
will be ignored. The Court is aslied to pass upon the issue as it was raised 
In regard to the Défendants' first installation from 1907 down to 1908 ; for 
the défense of noniufringement does uot dépend upon any minor matters, but 
goes to the essence of the subject.' 

Passing for the présent any discussion of the Huntington mills and 
their function, the third step is leaching the ore by the use oî cyar^ide 
solution whereby the finer values of the ore are dissolved. Much time 
and research hâve been spent by the counsel for the respective par- 
ties on the question of what constitutes leaching within the meaning 
of claim 1. The claim itself contains a définition, for it is a process 
of dissolving the finer values of the ore by the use of cyanide solution. 
Doi'btless the terni "leach" or "leaching" may connote difïerent 
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methods of application of the leaching solution in différent and vary- 
ing cases. In Moore Filter Ce. v. Tonopah-Belmont Development 
Co., 201 Fed. 532, 119 C. C. A. 626, the Moore patent No. 764,486, 
for a filtering process for recovering the métal contained in metal- 
bearing slimes was sustained and held infringed. That case, how- 
ever, was in principle difïerent from and does not control this case. 
But the circuit court of appeals considered the subject of the cyanide 
ore process and defined leaching, saying: 

"The cyanide ore process came into use about 1887, and is the real founda- 
tiou of the treiuendous Increase of gold production in the last two décades. 
It Is now the prévalent method of treatment. In it the ore is flrst crushed 
and then placed in tanks eontaining a solution of cyanide of potassium. Thls 
solution percolates through the crushed pulverized mass, and, tieing a solvent 
of gold, carries off such gold as is subjçcted to its action. This is called 
'leaching,' aud any crushed ore through which percolation took place was 
termed 'leachable.' For example, if the ore treated was of such a character, 
that, wheu crushed, it was reduced merely to the condition of sand, then the 
recovery of Its métal by the cyanide solution might lie etîected by two meth- 
ods. In the flrst method the cyanide solution would be poured on a bed of 
sandy crushed ore and be allowed to percolate through it. In its passage the 
solution dissolved the métal and passed off as a clear liquid to zinc boxes, or 
other well-known means of reclainiing metals in solution. This very simple 
method was called leaching. The second was décantation, wherein the 
cru.shed sandy material, after having been agita ted in the cyanide solution, 
was permitted to settle, so that the clear liquid eontaining the dissolved métal 
might be decanted." 

[2] But the essence of leaching does not dépend upon any spécial 
mode of applying to the ore the dissolving cyanide solution but upon 
the fact of the application of the solution to the ore producing disso- 
lution of the fîner values. There can be no question that the process 
of claim 1 and the défendants' process include leaching by the use of 
cyanide solution for the purpose of dissolving and recovering the finer 
values of the ore, however the two processes may differ in détails and 
the order of the steps included in them. The circumstance that in the 
défendants' process the ore is subjected to the cyanide solution and 
leached both at the time of its pulverization in the stamp battery 
and at the time of its repulverization or grinding in the Huntington 
mills, while in the complainant's process there is no repulverization 
or grinding in Huntington mills or the like, does not alter the fact 
that in each case the process includes "leaching the ore by the use of 
cyanide solution whereby the finer values of the ore are dissolved." 
The slimes and sands treated in the complainant's classifiers on es- 
caping therefrom pass respectively to the slime tank and to the leach- 
ing tank, and in the slime tank the slimes are treated "by agitation, 
settling and décantation in order to remove the gold bearing solution, 
this part of the treatment being carried out in accordance with the 
standard practice" ; most of the cyanide solution in the stamp battery 
going from the classifîer with the slimes to the slime tank and being 
afterwards pumped back to the stamp battery. But after the slimes 
and sands are separated by the défendants' classifiers the sands are 
carried to the Huntington mills where they are repulverized, and on 
escaping from the Huntington mills the mixed sands and cyanide so- 
lution are re-commingled with the slimes from which they had been 
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separated immediately before the grinding of the former in the Hunt- 
ington mills, and the recommingled materials pass to the Wilfley 
concentrating tables. The use of the Huntington mills in the défend- 
ants' process is for the purpose of observing economy in securing the 
regrinding of only such portion of the sands originally pulverized 
in the stamp battery as require that treatment, but does net affect 
the question of the occurrence of leaching. The use of the Hunting- 
ton mills in the défendants' process could not avoid the charge of 
infringement, provided ail of the éléments of the complainant's pro- 
cess are included in the défendants' process and operate as a combi- 
nation in substantially the same way. 

The fourth step in the patented process is removing the dissolved 
metallic values from the ore in any suitable manner and is satisfied 
by the removal of such dissolved values, as stated, in any suitable 
manner; no particular method or means of removal being specified 
or required. 

The fifth step is "finally subjecting the residue of the ore to con- 
centration." In the description the patentée says : 

"After the eyanide treatment lias been completed tlie sand-tailings from the 
leachlng-tank G are transferred by lueans of suitable conveyors to the tail- 
ings-bin P, whlch is sliown in outline behind the tanks I I. From thls tail- 
ings-bin thèse tailings are sluiced Into a mixer K throiigh a trough J.' The 
mixer distribiites the taillngs to the concentratlng-table L. * * * The 
term 'concentration' is nsed in thls spécification In its teehnical or metallur- 
gical sensé and must be distinguished from 'amalgamation,' in whlch mer- 
cury is always employed." 

The tailings that escape from the complainant's concentrating 
tables are' the comparatively worthless residue. of the ore left at the 
conclusion of his process. It is true that in the complainant's process, 
as I understand it, no successive sets of concentrating tables are used, 
with leaching of values going on between them. There is only one 
set of such tables and the discharge of their function marks the end 
of his process. But I think that the défendants hâve nevertheless been 
guilty of infringement. They hâve used in their process ail the steps 
contained in the complainant's process and in the order required by 
claim 1. There is, first, the pulverizing of the ore in the présence of 
eyanide solution in the stamp battery ; second, the subjection of the 
ore to hydraulic classification within the meaning of the second step ; 
third, leaching of the ore, not only in the stamp battery, but in the 
Huntington mills by the use of eyanide solution whereby the finer 
values of the ore are dissolved; fourth, the removing of the dissolved 
metallic values of the ore to the concentrating tables ; and finally, the 
subjection of the residue of the ore to concentration. It is true they 
hâve added a number of steps or features not included or required in 
claim 1, but the steps and features so added do not operate to néga- 
tive infringement of the combination process as embodied in the earli- 
er steps oi the process practiced by them. And the last step of 
their process, in so far as it covers the process of the complainant, 
consists of the same step, namely, the subjection of the residue of the 
ore to concentration. 
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A large amount of évidence has been taken and much has been said 
by counsel on the question of percentages of métal values recovered 
in the infringing portion of the défendants' process and the portion 
subséquent thereto. But it has been shown that each of the two por- 
tions of the défendants' process yields a large percentage of such 
values ; and whatever effect this fact may hâve on the amount of 
profits and damages to be recovered does not afifect the question of 
infringement. 

On the whole I think that claim 1 of the patent in suit must be sus- 
tained, and a decree rendered in f avor of the complainant. Let a de- 
cree be prepared and submitted. 



CHARLES HUNNICUTT CO. V. A. B. GASTON CO. et al. 

(District Court, W. D. Pennsylvania. August 22, 1913.) 

No. 99. 

Patents (§ 328*) — Validity and Infringement— Seed Corn Grader. 

The Hunnicutt patent, No. 989,976, for a seed corn grader, is void for 
lack of novelty as to claims 1, 2, and 4. Claims 3 and 5 held not in- 
fringed, if valid. 

In Equity. Suit by the Charles Hunnicutt Company against A. 
B. Gaston Company, a firm, and the A. B. Gaston Company, a cor- 
poration. On final hearing. Decree for défendants. 

Chester C. Shepherd, of Columbus, Ohio, and John B. McAdoo, 
of Pittsburgh, Pa., for complainant. 

E. W. McArthur, of Mcadville, Pa., Sion B. Smith, of Pittsburgh, 
Pa., and Hugh C. Éord, of Erie, Pa., for défendants. 

YOUNG, District Judge. This is a bill in equity brought by the 
Charles Hunnicutt Company for the infringement of letters patent 
No. 989,976, granted April 18, 1911, to Charles Hunnicutt. In his 
spécification the patentée says : 

"My invention relates, more particularly, to a portable and manually opér- 
able corn grading device for grading seed corn. The object of my présent in- 
vention, broadly stated, is to provide a portable corn grader, which will be 
strong and durable in construction, positive in action, light in weight, easily 
operated and controUed, and whicti can be manufactured and sold at a com- 
paratively low priée. More particularly speaking, my object is to provide a 
portable corn grader adapted to grade grains of seed corn as to thickness 
and to width, and to eliminate undesirable grains, and to accomplish the same 
at one opération and with certainty and précision." 

Of the five claims of the patent, the first four are in controversy. 
Thèse claims are : 

"1. A hand seed corn grader, comprising a frame formlng a hopper at its 
upper end, a screen in said frame forming the bottom of said hopper, sald 
screen being formed to permit the free passage of a mass of corn over its 
apertures and having screening openings of a given width to prevent the pas- 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



586 207 FEDERAL REPORTER 

sage of abnornially thick grains of corn, sald openlngs being greater In length 
than in width, and a lower screen in said frame spaces froin said upper screen 
to form a graded corn réceptacle, said lower screen being provided witli 
screening opeiiings having portions that are as wlde as the openlngs in the 
upper screen, but shorter than the sanie, there belug an outlet from said grad- 
ed corn réceptacle for the discharge of the graded corn therefroni. 

"2. A corn grader, comprising a bodily invertible frame and a pair of spaced 
screens mounted in said frame one above the other, and having openlngs there- 
through, that portion of the frame that lies above the upper screen forniing 
a hopper-llive réceptacle for which the upper screen forms the bottoni, the 
frame being open at one end of the space betweeu the screens, the upper screen 
being formed to permit the free passage of a mass of corn over its apertures 
and having elongated openlngs therethrougli, and the lower of said screens 
having openlngs therethrough that are as wide as, but shorter than, the 
openlngs of the upper screen, the lower screen being extended beyoud the 
opening of the frame to form a spout, as and for the purpose set forth. 

"3. A hand seed corn grader, comprising a frame forniing a hopper at its 
upi)er end, a screen in said frame formlng the bottom of sald hopper, sald 
screen being formed to permit the free passage of a mass of corn over its 
apertures and having screening openlngs of a glven wldth to prevent the pas- 
sage of abnormally thick grains of corn, siiid openlngs being greater in length 
than In wldth, a lower screen In said frame spaced from said upper screen 
to form a graded corn receptable, sald lower screen belug provided wlth 
screening openlngs substautially as wide as the openlngs in the upper screen. 
but shorter tlian the same, to permit the passage of narrow and short grains, 
there being an outlet from sald graded corn réceptacle for the discharge of 
the graded corn therefrom. 

"4. A seed corn grader, comprising, in combination, a bodily invertible 
frame, forinlng a hopi)er-like réceptacle at its upper part, an upper screen in 
said frame formed to permit the free passage of a mass of corn over its aper- 
tures, sald screen formlng the bottom of sald hopiîer and provided with ob- 
long screening openlngs of a glven width to prevent the passage of abnormal- 
ly thick grains of corn, a lower screen in said frame spaced from said upper 
screen to form a graded corn réceptacle, sald lower screen being provided 
with screening openlngs substautially as wide as the openlngs in the upper 
screen, but ishorter than the sanie, to prevent the passage of grains of stand- 
ard wldth, sald ui)per screen being provided with means to effiect the entrance 
of the grains of Corn edgewlse intô its apertures, said frame l)eing provided 
witli a discharge opening leading from sald graded corn réceptacle." 

There issome diiïerence in thesè claims, but the only one neces- 
sary to notice is that claims 1 and 3 describe a hand seed corn grader, 
while claim 2 only describes "a corn grader, comprising a bodily 
invertible frame and a pair of spaced. screens mounted in said frame 
oné' aboVe the other," ând claiiTi 4 "a seed corti'gfàder, comprising, 
in côibbiiîatiori, a, bodily invertible fraiiie," etc. . '.'':,:,.,;, 

. The'wljole deviçe may be simply described as a fran^ework of wood 
having an upper and lower screen, with oblong openings in the up- 
per attd both round and oblong openitigs' in the lower. The évidence 
shows that in thè'use of corn^ planters ' it is necess,ary to. baye cpi;n 
of uniform size, so that an equal number of kernels may be deposited 
in .each.hill. To secure this tlie, openingg in.the upper screen are 
oblong and of such width as to prevent the abnormally thick kernels 
frorn pa-g-sing through, but permitting ail the other: kernels to pass 
through: and be deposited on the lower screen, and the .openlngs, 
both oblong and round, in this screen, are the same width as those'in 
the upper screen, but are shorter as to the oblong openings. A quan- 
tity of corn being placed on the upper screen, there would pass 
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through tlie openings, by a manual shaking of the frame, ail the corn 
except the abnormally large grains, and those will be retained on the 
upper screen, and at the same time and by means of the same opéra- 
tion there will pass through the lower screen the small undesirable 
grains of corn, whether the same be round or broad and thin, and 
so unfit for seed, leaving upon the top of the lower screen the ker- 
nels which are désirable for seed, graded both as to width and 
thickness. Three grades of kernels are thus secured — -the abnormal- 
ly thick, retained in the hopper in the top of the upper screen; the 
uniformly graded as to thickness and width, on the top of the lower 
screen; and a mixture of small and wide, but thin, kernels which 
hâve passed through the lower screen. The frame is provided with 
an opening between the upper and lower screen, so that the graded 
corn may pass into a réceptacle, and the frame may then be invert- 
ed, and the thick grains in the hopper on the top of the upper screen 
be deposited in a separate réceptacle, and the grains which may be 
sticking in the upper screen dislodged. 

The advantage of this device consists principally in, first, that ail 
the corn may be graded by one opération simultaneously ; second, 
that the corn can be retained on the screens until thoroughly grad- 
ed; third, that the screens may be cleaned by manually inverting 
the frame and as a continuation of the process of grading; fourth, 
that the device is portable, being light in weight, and is manually 
opérable. A simple reading of the spécifications and the évidence is 
convincing that the device is a most valuable, simple, easily operated, 
and désirable invention. 

The défenses are prior invention, prior use, and lack of invention. 

First, as to prior invention : The défense that the Hunnicutt patent 
was anticipated by the patents of Werckle, No. 868,898, dated Octo- 
ber 22, 1907, and No. 887,557, dated May 12, 1908, cannot be sus- 
tained. Those patents were for machines in which were inserted 
several screens, one above the other, and which were given an end 
motion by the turning of a crank. Thèse screens were inclined, 
and when the corn passed from the hopper on to the upper screen 
some were hère retained and passed ont through a spout, thence that 
which went through the upper screen to the second screen, and so 
through the three screens, securing four grades of kernels. The 
disadvantages which Hunnicutt cured were that it was not capable 
of manual opération, did not allow the kernels to remain on the 
screens until completely separated, and could not be inverted for 
cleaning. 

The Delany patent, No. 823,322, dated June 12, 1906, ofïered in 
évidence as anticipating the Hunnicutt patent, is thus described in 
the spécification: 

"The device, as shown, is adapted to be operated by hand much like an or- 
diiiary sieve, and, as show'n, comprises in brief two pan-sliaped members of 
similar size, eacb bavlng a peiforated or screening bottorn, one member hav- 
ing round perforations of suitable size to permit the escape of grains, etc., 
smaller than those desired for seed, while the other pan has oblong perfora- 
tions which will admit the passage of grains suitable in size and shape for 
seed, and will retain ail large imperfectly formed grains that are unsuitable 
for seed." 
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The disadvantages which Hunnicutt ciired were tliat it had 
to be opened, so that the corn might be placed within, and that after 
the opération of vibrating the apparatus was completed it had to be 
again opened to remove the rejected abnormally large kernels. An 
examination of it and of the évidence shows that it lacked the sim- 
plicity of the Hunnicutt device, and was not capable of performing 
simultaneously the complète séparation of the kernels into three 
grades. The Hunnicutt device was a step in advance of the Delany 
device. 

The other patents recited need not be separately considered. None 
of them possesses the advantages of the Hunnicutt device. We 
therefore conclude that the Hunnicutt device was not anticipated by 
any prior patents. 

As to prior use: It is claimed by respondentthat the Kretchmer 
Manufacturing Company , manufactured and used in January, 1906, 
and continuously thereafter, a double grader which clearly anticipated 
the Hunnicutt grader. An examination of the "Defendant's Exhibit, 
Kretchmer Mfg. Co. Corn Grader, No. 1," shows that it comprises a 
wooden frame, containing two screcns, having a hopper about the 
upper screen for the réception of the corn, corrugated V-shaped ribs, 
between which kernels may pass and those abnormally large pre- 
vented from passing, a lower screen, perforated with round holes of 
sufficient diameter to permit the small undesirable kernels to pass 
through, and retain on the lower screen the kernels uniform in size 
and suitable for seed, with an opening from the top of the lower 
screen from which the graded kernels may be brought into a récep- 
tacle. It is portable, manually opérable, and provides for grading the 
corn into three grades simultaneously, namely, the abnormally large 
kernels on the upper screen, the uniform and désirable kernels on 
the lower screen, and the small kernels which pass through the low- 
er screen. It dififers from the Hunnicutt grader only in that the top 
screen bas openings extending the full length of the screen, the Hun- 
nicutt grader having small openings divided into one inch spaces, 
and in that the Kretchmer grader has only round openings in its 
lower screen, while the Hunnicutt has both round and oblong open- 
ings in its lower screen. 

We regard the Kretchmer grader as exactly identical in construc- 
tion and function with the Hunnicutt grader, except-as to the open- 
ings in the lower screen ; but we do not regard the séparation of 
the openings in the upper screen into divisions as being at ail neces- 
sary or useful. The sole question, then, is : Does the évidence satis- 
fy us that the Kretchmer grader was in public use for more than 
two years prior to the application of Hunnicutt? The rule to guide 
us in determining this question is that stated in Cofifin v. Ogden, 18 
Wall. 120, 21 h. Ed. 821, by Mr. Justice Swayne: 

"The burden o£ proof rests upon liim [the défendant], and every reasonsi- 
ble doubt should be resolved against him." 

Edward Kretchmer, manager of the Kretchmer Manufacturing 
Company testified (Respondent's Record, 25) that in the spring of 
1904 he conceived the idea of a corn grader, and that he worked at 
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the construction of such a device until January, 1906, when he con- 
structed and had manufactured under his direction about 40 graders 
of the description shown by "Defendant's Exhibit, Kretchmer Mfg. 
Co. Corn Grader, No. 1," that exhibit being one of the graders man- 
ufactured at that time; that most of the 40 graders were delivered 
to the Pioneer Implement Company as salesmen's samples. He was 
corroborated by Charles W. Kretchmer, foreman of the Kretchmer 
Manufacturing Company, who testified that in the latter part of 
January, or first of February, 1906, 50 graders of the kind of Exhibit 
No. 1 were made by the Kretchmer Manufaçtiiring Company, and 
that he personally delivered 3 dozen of them to the Pioneer Imple- 
ment Company, and 2 or 3 of them were given to traveling men of 
the Pioneer amplement Company, and that he personally gave one 
to W. H. Perkins about February 16, 1906, .and this time he fixes 
by the making of a lease of his land to PerkinjS. Perkins testifies 
that Charles W. Kretchmer gave him a grader similar to Exhibit 
No. 1, and he produced the one given him; which is admitted to be 
of the same construction a;s Exhibit No. 1. 

G. A. Smith, vice président, of the Kretchmer Manufacturing Com- 
pany, testifies (Respondent's Record, 47) that the /'.Defendant's Ex- 
hibit, Kretchmer Mfg. Co. Corn Grader, No. 1," was manufactured 
by that company in Januar}- or February, 1906, and that some of 
them were delivered to the Pioneer Implement Company. 

We find no évidence contradicting this évidence of Edward and 
Charles Kretchmer and G. A. Smith; but it is argued that, because 
there is no entry in the books of the Pioneer Implement Company of 
the receipt or account for corn graders, and no witness produced who 
testified to the réception of graders by that corripany, the Kretchmers 
and Smith are not corroborated, and that the case is supported only 
by the évidence of the inventer and his associâtes in business. 

We hâve carefully gone over ail the évidence, fully considered the 
arguments of complainant's counsel, and we are well satisfied that 
respondent bas carried the burden of showing beyond a reasonable 
doubt that the Kretchmer corn grader is identical with the Hunni- 
cutt grader, except as to the oblong openings in the lower screen, 
and that it was perfected and passed into public use in January or 
February, 1906. This was more than two years prior to the date 
of Hunnicutt's application, which was April 20, 1908. The évidence 
is convincing that large quantities of the Kretchmer corn grader 
"were delivered to the Pioneer Implement Company in the fall of 
1906, and that in the fall of 1907 3,000 were contracted for by the 
Pioneer Company with the Kretchmer Company. This was some 
months before Hunnicutt filed his application. The burden was 
thereby shifted to complainant to convince by the prépondérance 
of the évidence that his invention was made at l'east earHer than No- 
vember, 1907. 

We are not satisfied from the évidence before us that an earlier 
date can be given to the Hunnicutt invention than February 24, 1908, 
when Hunnicutt's grader was first put upon the market. We hâve 
carefully considered ail the évidence bearing upon this branch of the 
case, and it fails to convince us that Hunnicutt constructed the 
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double grader involved in the claim of his patent prior to his applica- 
tion. It may be true that he conceived the idea of a double grader, 
but there is nothing in the évidence to convince us that he did more 
than to make two screens having différent sized openings in them. 
The only évidence in support of his invention prior to February 
24, 1908, is his own unsupported évidence. It is very meager and is. 
as follows : 

"Q. 9. You: may State as nearly as you ean when you flrst conceived the 
device which is the çubject of this suit, and wlien you flrst produced an op- 
érât! ve device of this kind. A. I flrst conceived the idea of mechanically 
grading seed corn in the spring of 1903, and in the spring of 1904 I con- 
structed the lower screen of the device referred to, and in the spring of 
1905, about the Ist of March, I constructed the upper screen of the device, 
and produced an operatlve device; that is, the double screen corn grader. 

"Q. 10. Was any test of the double screen corn grader made at the time 
it was produced? A. Tes; I made an expérimental test on my own corn. 

"Q. 11. Was this test successful? A. Yes. 

"Q. 12. Whèh did you flrst market this double screen corn grader? A.. 
First began to place it on the market about the 24th of February, 1906. I 
might say that after the production of the double screen grader, Ist of 
March, 1905, I continued my experiments along the corn grader Une. I in- 
vented and made a rotary grader, -which I found was too expensive for the 
farmers to buy. And I also placed upon the market locally a single screen 
corn grader, and in the marketing of this device among the farmers of the 
neighborhood I learned that the farmers were in the habit of dispenslng or 
ellniinatlng the small kernels from the ear by breaking off the tip of the 
ear, and by the use of this single screen grader, which eliminated the larger 
and abnormally shaped kernels. This was ail they desired, and the low 
priée at which it sold met wlth thelr favor. I then, In the fall of 1906, em- 
ployed a man to go to the state fàlrs in the corn belt and exhibit this single 
screen grader. It met wlth very popular approval. He sold a large num- 
ber to farmers and took orders from Implement .lobbers. On his return„ 
I organlzed a stock company for the manufacture and sale of this device.. 
ïhls was the latter part of October or November, 1906." 

We do not find in this évidence sufficient to satisfy us that Hun- 
nicutt conceived and put into substantiel form that which he claimed 
as his invention, and he has therefore not carried the burden placed 
upon him, and his patent must be declared void for want of novelty. 

We bave said that the Kretchmer device was identical with the 
Hunnicutt device, with the single exception that the Hunnicutt 
device has in the lower screen pblong openings, as well as round 
openings, which the Kretchmer device does not hâve. While there is 
a great advantage in having the oblong openings in the lower screen 
for the purpose of separating the wide, but thin, kernels from the 
désirable kernels, which this lower screen accomplishes, and which 
may be a reason for sustaining the third and fifth claims of the 
patent, it is not now necessary for us to décide that question, because 
the uncontradicted évidence shows that the alleged infringing de- 
vice does not contain such openings. 

This disposes of the whole case, and makes it unnecessary for us 
to pass upon the question of lack of invention. We therefore must 
déclare the Hunnicutt patent, No. 989,976, except as to the oblong 
openings in the lower screen, which we do not now décide, void for 
want of novelty, and dismiss the bill, with costs to the respondent.. 

Let a, decree be drawn accordingly. . 
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LOUISVILLE & N. E. CO. v. UNITED STATES (IKTERSTATE COMMERCE 
COMMISSION, Intervener). 

(Commerce Court, September 4, 1913.) 

No. 86. 

Commerce f§ 92*)— Interstate Commerce Commission — Jurisdiction of Com- 
merce Court. 

Judiclal Code (Act March 3, 1911, c. 231) § 207, suhd. 2, 36 Stat. 1148 
(U. S. Comp. St. Siipp. 1911, p. 21G), whicl» confers ou the Commerce 
Court jurisdlctlon of "cases brought to enjoin, set aside, amend or sus- 
pend iu whole or in part any order of the Interstate Commerce Com- 
mission," applies only tç affirmative orders, and the court is without ju- 
risdictlon to review an Order denying relief to a petitioner. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. § 142; Dec. 
Dig. § 92.*] 

Pétition by the Louisville & Nashville Railroad Company against 
the United States, in which the Interstate Commerce Commission m- 
tervenèd. On objection to jurisdiction. Objection sustained, and 
pétition dismissed. ' ' 

For opinion of Interstate Commerce Commission, see 24 Interst. 
Com. Com'n R. 228. 

William A. Colston and William A. Northcutt, both of Louisville, 
Ky., for petitioner. 

Winfred T. Denison, Asst. Atty. Gen., and Thurlow M. Gordon, 
Sp. Asst. Atty. Gen., both of Washington, D. C, for the United 
States. 

P. J. Farrell, of Washington, D. C, for Intterstate Commerce Com- 
mission. 

Before KNAPP, Presiding. Judge, and HUNT, CARLAND, and 
MAGIÇ,_ Associate Judges. 

CARLAND, J.: An objection to our jurisdiction to hear and dé- 
termine the questions presented by the pétition is made by counsel for 
the United States. Counsel for- the Interstate Commerce Comrriission 
do not Urge this objection and are willing that we assume jurisdiction. 
The question of jurisdiction, however, is presented by the record, and 
we must take notice of it, even if the parties do not care 'to 'db so. 
That! we hâve jurisdiction of a case must appear before, we can do 
anything therein. Section 4 of the act to regulate commerce^ (Act 
Feb. 4, 1§87, c. 104, 24 Stat. 380 [U. S. Comp. St. 1901, p. 3155]), 
as amended June 18, 1910(36 Stât. 547, c. 309, § 8 [U. S. Coinp., St. 
Supp., 19*11, p. 1288]), provides that it shall be Unlawful fdt any. com- 
mun, carrier subject to the provisions of the act to charge orreçeive 
any. greater compensation, in the aggregate' for thetransportation of 
passengçr§ or of like kind of property for a shorter than for a longer 
, distance over the same line or route in the; same direction, the shorter 
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being included within the longer distance. This section, however, 
contains the following proviso: 

"Provided, however, that upon application to the Interstate Commerce Com- 
mission such commou carrier may In spécial cases, after investigation, be an- 
thorized by the Commission to ctiarge less for longer than for shorter distances 
for the transportation of passengers or property ; and the Commission may 
from time to tlme prescribe the extent to which such designated commou 
carrier may be relieved from the opération of this section." 

The Louisville & Nashville Railroad Company opérâtes a line of 
railroad extending from Louisville, Ky., to Nashville, Tenn. The rates 
published and charged over this route from Louisville to Nashville 
were lower in varying amounts on one or more classes of freight than 
its rates from Louisville to practically ail the stations and towns along 
the route intermediate to Nashville; but this is alleged to be due to 
steamboat compétition at Nashville on the Cumberland and Ohio riv- 
ers. This rate situation being on its face in violation of the fourth 
section above referred to, the petitioner filed its application with the 
Commission, praying to be relieved from the opération of said section 
so far as the towns on the line of petitioner between Louisville and 
Nashville were concerned. Bowling Green, Ky., is one of thèse 
towns. As a resuit of a hearing had on petitioner's application the 
Commission on October 8, 1912, made the following order : 

"It Is ordered, that that portion of said application No. 1,952 which seeks 
authorlty to continue to charge lower rates on traffic through Bowling Green, 
Ky., to and from Nashville, Tenn., than are contemporaneously in effect on llke 
traffic to and from Bowling Green, Ky., be, and the same is hereby, denled,. 
efCective December 1, 1912. 

"It Is further ordered, that that portion of said application No. 1,952 which 
seeks authorlty to continue to charge lower rates on oranges from Jackson- 
vlUe, Fia., through Bowling Green., Ky., to Louisville, Ky., than are contem- 
poraneously In efCect on like traffic to Bowling Green, Ky., be, and the same 
is hereby, denied, effective December 1, 1912." 

In the présent proceeding petitioner seeks to hâve this order an- 
nulled. Our jurisdiction to hear and détermine matters alleged in the 
pétition is not to be determined by the nature and extent of the power 
conferred upon the Commission by section 4 of the act to regulate 
commerce, and therefore we need not stop to consider what, if any, 
relief we could grant to the petitioner, provided we had jurisdiction 
to review the order of which complaint is made. Our jurisdiction 
must be determined by a considération of subdivision 2, § 207, of the 
Judicial Code, which reads as follows: 

"Cases brought to enjoin, set aside, annul, or suspend in whole or in part 
any order of the Interstate Commerce Commission." 

In Procter & Gamble v. United States, 225 U. S. 282, 32 Sup. Ct. 
761, 56 L. Ed. 1091, the Suprême Court had this subdivision under 
considération. In the case cited Procter & Gamble filed a complaint 
with the Commission charging that certain charges for demurrage 
established by interstate carriers were répugnant to the act to regulate 
commerce, because unjust and oppressive, and because such charges 
created préférences and discriminations. The Commission denied the 
relief asked and dismissed the complaint, whereupon Procter & Gam- 



LOUISVILLB & N. B. CO. V. UNITED STATES 593 

ble filed a pétition in this court praying that the action of the Com- 
mission in denying relief be vacated and set aside. This court took 
jurisdiction of the case, and after hearing determined that the Com- 
mission did not err in dismissing the complaint. Procter & Gamble 
then appealed to the Suprême Court, and the question of the jurisdic- 
tion of this court heing raised, it was held that it had no jurisdiction 
to review the action of the Commission in dismissing the Procter & 
Gamble complaint. The question before the Suprême Court was 
stated by the Chief Justice as f ollows : 

"Is tbe authorlty of the Commerce Court conûned to enforcing or restrain- 
ing, as the case may require, affirmative orders of the Commission, or bas 
it the power to exert its own judgment by originally interpreting the adminis- 
trative features of the act to regulate commerce, and upon tliat assumption 
treat a refusai of the Commission to grant relief as an affirmative order and 
accordingly pass on its correctness?" 

Then, referring to the language of subdivision 2, hereinbefore 
quoted, the court said : 

"Giving to thèse words their natural signiflcance, we tbink it foUows that 
they confer jurisdiction only to entertain complalnts as to affirmative orders 
of the Commission; that is, they give the court tbe right to take cognizauce, 
vrhen properly made, of complalnts concerning the legality of orders rendered 
by the Commission, and confer power to relleve parties in whole or in part 
from the duty of obédience to orders whicb are found to be illégal. No re- 
sort to exposition can add to the cogency vvith which the conclusion stated is 
compelled by the plain meaning of the words themselves." 

It is claimed that this court has already decided in A., T. & S. F. 
Ry. Co. V, United States (Com. C.) 191 Fed. 856, commonly called the 
"Inter-Mountain Case," the question of jurisdiction now under con- 
sidération in favor of petitioner. This claim must fail. It is true the 
Inter-Mountain Case was decided by this court before Procter & Gam- 
ble, supra, was decided by the Suprême Court; but the order in the 
Inter-Mountain Case was an affirmative order. The Commission did 
not in that case simply deny the relief prayed for and dismiss the pé- 
tition, but went further and made an affirmative order wherein it pre- 
scribed the extent to which the petitioning carriers should be relieved 
from the opération of section 4 by establishing zones and a schedule 
of rates with référence thereto. That case and the one at bar are 
plainly distinguishable. 

Counsel for petitioner argues that, if there is no power in this court 
to review the action of the Commission in cases where it simply dénies 
relief under section 4, then that section confers arbitrary power upon 
the Commission to do as it pleases, and said section is therefore void. 
The jurisdiction of this court to review the action of the Commission 
in dismissing petitioner's complaint in no wise dépends upon the valid- 
ity of section 4. More than that, we cannot détermine the merits of 
the controversy until we first find that we hâve jurisdiction to do so. 
It is further claimed that the efïect of the déniai of petitioner's com- 
plaint by the Commission as to Bowling Green is to compel petitioner 
to either raise the Nashville rate or lower the Bowling Green rate; 
that petitioner on account of compétition cannot raise the Nashville 
rate, and therefore is compelled to lower the Bowling Green rate. 
207 F.— 38 
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This, it is urged, shows that the effect of the action of the Commis- 
sion was affirmative in compelHng the réduction of the BowHng Green 
rate. So it may be said in the Procter & Gamble Case that the dis- 
missal of its complaint by the Commission compelled it to pay de- 
murrage charges which it claimed to be unjust; but this fact had no 
weigfht in the opinion of the Suprême Court. 

We are clearly of the opinion that under the ruhng in the Procter 
& Gamble Case we hâve no jurisdiction in the case at bar. The order 
will therefore be that the pétition be dismissed. 



, In re HÉRMAX. 
(District Court, N. D. lowa, Cedar Rapids Division. August 18, 1913.) 

No. T56. .. 

1. Bakkruptcy (§ ,'540*) — Pkoof of Claims — Sufficiency or Evidence. 

The maldng of an alleged loan to one wlio .subseciueutly became a bank- 
rupt eould be disproved by the circuuistances of the transaction and other 
cireumstances, without any direct évidence contradlctory of the testimony 
of the bankrupt, hls wife, and the clainiant, that the loan was made. 

[Ed. Note. — For other cases, see Bankrnptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 

2. Bankruptcy (§ 340*)^Claims— PKBSXJMPTjONs^DES'i;RrcTioN OF Evidence. 

The destruction by a bankrupt's wife and hîs motlier-in-law of let- 
ters between them concerning an alleged loan by the mother-iu-law to the 
bankrupt miglit be considerèd as an admission that their contents were 
unfavorable to the claini that the loan was made. 

[Ed. Note. — ITor other casea, see Bankruptcy, Cent. Dig. § 527 ; Dec. Dig. 

§340.*] ; ,. ; . 

3. Bankbuptcy (§ 161*) — Voidable Pbefebences — Effect of iPbfob Ageee- 

1 MENT. .,,;,■. , ; . , : r . ^ ■ 

L'nderBankr.: Aet July 1, 1898, c. 541, § eOb, 30 Stat. 562 (y.' S. Comp. 
St. 1901, p. 3445), as amended by Act June 25. 1910, c. 412, § 11, 36 Stat. 
842 (U. S. Comp. St; Supp. 1911, p. 1506). providing^ that if a bankrupt 
shall hâve made a transfer, flnd if atthe time of thetransfer and within 
four months before tlie flling of.the pétition the bankrupt is insolvent, 
and the transfer, opérâtes ,a,s a préférence, and if the persou receivlug it 
or to be bènefited thereby 'shaîl hâve reasonable cause tpbelieve that 
the enforcement of such traii^fèr would effect â jpreferencé, it sliall be 
voidable by tlie trustée, a chattel mortgage given to 'geetirejan antécédent 
'. ., indebtedness.was voidàble,,:if tlieotheressentials off a voidable prefei'ence 
were présent, even though.it w^s, given pursuant to au agreement to give 
it, made when, the indehtedhess was contracted. 
. ■ [Ed. N+ote.— For other casés; seé î^ànkruptcy. Cent.' 'Hig. §§ 261-263 ; Dec. 

: Dig: §' 161.*] ■ '-; ■ ■ ;' 

4. Bakkbupïcy (§ 166*)-^'VoiDAfiLE PaÉt'EBËNCES— IktEnt of Parties. 

Under Babkr. Aet July 1, 1898, c. 541, § 60b; .30 «tat. 562 (U. S. Comp. 
St. 1901; ip. 3445), as amended by Act June 215. 1910, c. 4l2, §11, 36 Stat. 
842 (U. S. Comp. St. Supp. lOlli p. 1506), pro>"idwg that if a banlfrupt shall 
bave made, a transfer of any of his , property, and; if at. the tlme.thereof 
and witliin four môuths before the filing of the pétition the- bankrupt is 
insolvent, anil' the transfer opérâtes 'as a préférence, and .îf the person 
feceiviiig it hàs reasonablfe cause to belieVe that its enforcement would ef- 
fect à préférence, it shall be voidable by the trustée, a chattel mortgage, 

•For other cases sée same toplc & § nÙmbër in Dec. & Avti. Digs. 190" to date', & Rep'r Indexes 
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which tlie mortgagee h^d reasonable grounds to believe would operate as a 
préférence, was voidable, even though the mortgagor Intended no préf- 
érence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 255- 
258; Dec, Dig. § 166.*] 

5. Bankkuptcy (§ 166*) — Voidable Préférences — Intent of Parties. 

Under Bankr. Act Julv 1, 1898, e. 541, § 60b, 30 Stat. 562 (U. S. Conip. 
St. 1901, p. 3445), as amended by Act June 25, 1910, c. 412, § 11, 36 Stat. 
842 (U. S. Comp. St. Siipp. 1911, p. 1506), providlng that if a bankrupt 
shall hâve inade a transfer of any of hls property, and If at the time 
thereof and witliin four nionths before the flling of the pétition the banli- 
rupt is insolyent, and the transfer opérâtes as a préférence, and if the 
person receiving it has reasonable cause to believe that its enforcement 
would efCect a préférence, it shall be voidable by the trustée, where a 
bankrupt's mother-in-law loaned him the money with whicli to engage 
in business, apd at a tiine when the loan was nlne months overdue, and 
the bankrupt was hopelessiy iusolvént, and was belng pressed by other 
creditors for payment, inade a further loan in rellance on hls promise 
to give a chattel mortgage, she was put upon inquiry and chargeable with 
knowledge as to his finaneial condition, and the chattel mortgage subse- 
quently given was therefore voidable, especially where the bankrupt's 
wife, who must hâve known that the mortgage was intended as a préf- 
érence, acted for her mother in requiring the promise that a mortgage 
would be given, and received and forwarded the mortgage to her mother. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 255- 
258; Dec. Dig. § 166.*] 

In the matter of Joseph L. Herman, Bankrupt. Claim of Mrs. E. 
T. Crocker. An ofder was entered by the référée allowing the daim 
as a secured claim against the estate, and the trustée pétitions for a 
review. Order vacated, and matter referred back to the référée, with 
directions. 

Deacon, Good, Sargent & Spangler, of Cedar Rapids, lowa, for 
trustée. 

C. F. Clark, of Cedar Rapids, lowa, for claimant. 

REED, District Judge. Joseph L. Herman was adjudged a bank- 
rupt by this court August 16, 1912, upon his pétition filed that day. 
On September 2d following Mrs. E. T. Crocker filed with the référée 
proof of a claim against the bankrupt estate in the sum of $1,500, 
based upon a promissory note dated August 12, 1912, due in two 
years, with 6 per cent, interest from date, alleged to be secured by a 
chattel mortgage upon the stock of groceries and store fixtures of the 
bankrupt and his book accounts, and asked that it be allowed as a 
claim secured by said mortgage, with 6 per cent, interest from the 
date of the note. October 19, 1912, she filed an amended proof of 
the claim, claiming interest on $500 thereof from November 1, 1911, 
upon $500 from December 1, 1911, and upon $500 from July 1, 1912, 
alleging that such interest had been inadvertently omitted from the 
note and former proof of the claim. 

The trustée filed objections to the allowance of the claim in excess 
of $1,000, and asked that said amount be allowed as an unsecured 
claim only, upon the ground that the claim in excess of $1,000, and 
the chattel rnoi^tgage securing the same, were made (1) to hinder, 

*For other cases see;same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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delay, and defraud the other çreditors of the bankrupt under sectkin 
67e of the Bankruptcy Act; or (2) that, if not so fraudulent in fact 
under said section, the mortgage was a voidahle , préférence under 
section 60b of the Bankruptcy Act, as amended by the act of 1910. 

Upon the hearing of thèse objections the référée overruled or dis- 
allowed each of them, and allowedthe full amount claimed by Mrs. 
Crocker, a,nd: held that the mortgage securing the same was a valid 
lien upon the property covered by it, and directed the trustée to pay 
the claim in full from the proceeds of such property in préférence to 
other çreditors of the bankrupt. The trustée, in behalf of such other 
çreditors, pétitions fpr a review of this order. 

Mrs. Grocker, the claimant, is the mother-in-law of the bankrupt. 
The évidence before the référée shows that about November 1, 1910, 
she loaned to him $500, and on December 1, 1910, another $500, for 
which he made to her:his promissory notes for such sums, respective- 
ly, on said dates, due in one year, with 6 per cent, interest from date. 
That such loans were made is not contradicted by the trustée; and 
they were made by Mrs. Crocker to enable the bankrupt to purchase 
a small stock of groceries and engage in the business of a grocer in 
the village or town of Clarence, in Cedar county, this state, where 
he then lived. With the money so borrowed from her he did pur- 
chase such a stock and engaged in such business shortly after De- 
cember 1, 1910. What his former occupation was does not appear; 
but he had no other means with which to embark in such business 
than the loan so made from Mrs. Crocker, and she so knew. This 
venture of the bankrupt was not profitable, and before July, 1912, 
he had become indebted to the First National Bank of Clarence for 
borrowed money and overdrafts in the amount of some $1,200, and 
to others for merchandise purchased. In the latter part of December, 
1910, Mrs. Crocker went to Pasadena, Cal, and remained there until 
the last of August, 1912, when she retumcd to Clarence; and during 
such absence she was in fréquent correspondence with her daughter, 
the wife of the bankrupt. About the middle of June, 1912, the bank- 
rupt claims to bave borrowed through his wife from Mrs. Crocker, 
while she was in California, and M,'3. Crocker claims to hâve then 
loaned to him through her daughter, another $500, for which the 
bankrupt made to her a third note for $500, dated July 1, 1912. 

The évidence in regard to this transaction is substantially this : 
That the bankrupt, about the middle of June, 1912, was in need of more 
money to enable him to continue his business, and he requested his 
wife, the daughter of Mrs. Crocker, to write to her in Pasadena, ask- 
ing for another loan of $500, to carry him over until fall. The wife 
of the bankrupt says she wrote her mother as requested by the bank- 
rupt; that the mother answered at once that she would make the 
loan, but thought she ought to hâve a mortgage to secure her, if any- 
thing should happen to the bankrupt. Mrs. Herman at once answered 
her mother that the mortgage would be made as soon as the $500 was 
received. In a few days, and about July Ist, Mrs. Herman says she 
received by mail from her mother in Pasadena, in an ordinary busi- 
.ness envelope, unregistered, $500 in money, mostly in $10 and $20 
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bills, and a few $5 bills. No word accompanied this money, but her 
mother's name was signed to a pièce of paper and inclosed with the 
money. Mrs. Crocker says that she received the letter of her daughter 
asking for the loan; that she answered that she would make it, but 
that she thought she ought to hâve a mortgage; and upon receipt of 
the daughter's letter, saying a mortgage would be sent to her, she 
sent the $500, in $10 and $20 bills and a few $5 bills, in an unregis- 
tered letter to her daughter, with no word accompanying the same, 
other than her name upon a pièce of paper, which she sent with the 
money. Mrs. Crocker had formerly been engaged in the millinery 
business in Clarence for a number pf years, and at first testified that 
she sold this business for about $1,000 in 1910, and that she carried 
this money upon her person from the time she received it, and with 
her to and while in California; and that the $500 sent by her from 
California to her daughter wa,s a part of this, money. Later she tes- 
tified that she was mistaken as to the time she sol.d her millinery busi- 
ness ; that she sold it in 1905 or 1906, but was unable to say definitely 
which, and that she had carried the money received therefor upon lier 
person ever since, except such part of it as she had used in traveling 
about the country; that she had sold some real estate in Clarence in 
1906 or 1907, which she owned, receiving some $2,600 therefor, a 
part of which she carried upon her person, and a part she loaned at 
interest, and deposited some in the bank, for which she received cer- 
tificates of deposit bearing interest; and that the $500 she sent from 
California to her daughter was a part of the money she had received 
from the sale of her millinery stock and this real estate. She also 
testified that the letters she received while in California asking for 
the last $500 she had burned or destroyed soon after she sent the 
money. Mrs. Herman also testified that the letters she received from 
her mother, including the envelope in which the money was sent with 
her mother's name upon a pièce of paper, she burned soon after the 
money was received, but for what reason such correspondence was 
burned neither states. The bankrupt also testifies that the wife re- 
ceived this $500 from her mother while she was in California, and that 
his wife had paid it to him at différent times in July, 1912, as he 
needed it; and the wife also so testified. 

[1, 2] The testimony as to this last loan is so improbable that it at 
once challenges one's belief in its truth, and the référée says of it, 
"Of course, it is a matter in which there are grounds for doubt;" 
but he conchides that, inasmuch as there is no direct évidence con- 
tradicting the testimony of Mrs. Crocker, Mrs. Herman, and the 
bankrupt, he finds that the loan was made as stated by them. Of 
this it may be said that there is no way that it could be directly dis- 
puted, that direct évidence disputing them is not essential, and that 
their testimony could be disproved by the circumstances of the trans- 
action and other circumstances as effectually as by direct testimony. 
Quock Ting v. United States, 140 U. S. 417^20, 421, 11 Sup. Ct. 733, 
851, 35 L. Ed. 501. The fact of the destruction of the letters by Mrs. 
Crocker and her daughter relative to the loan may be considered as an 
admission that they were unfavorable to this part of the claim. 1 
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Greenleaf's Evidence, §§ 37-195a; 1 Wigmore on Evidence, §§ 278- 
291, and note. 

Mrs. Crocker M^as 76 years of âge at the time she testified, had 
been engaged in business as a milliner for a number of years in Clar- 
ence, and says that her net income from such business was f rom $200 
to $300 a month, She was a business woman, acquainted with busi- 
ness affairs, and it seems incredible that such a person would carry 
upon his or her person from $1,000 to $2,000 in small bills traveling 
over the country, as she says she did, and send $500 in $10, $20 and $5 
bills in an ordinary business envelope through the mails unregistered. 
Admitting, however, without deciding, that the $500 was loaned by 
Mrs. Crocker to the bankrupt about July 1, 1912, as found by the réf- 
érée, it does not follow that the mortgage of August 12th, securing 
that and the prior note for $1,000, is not void under section 67e of 
the Bankrupt Act, within the ruling in Coder v. Arts, 213 U. S. 223- 
241, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008, or voidable as 
a préférence under section 60b of the act, as amended by the act of 
June 25, 1910. 

The mortgage covers the entire stock of groceries of the bankrupt, 
those on hand, or that may thereafter be acquired by him during its 
existence, also the store fixtures and book accounts of every kind on 
hand, or that the bankrupt may afterwards bave during the life of the 
mortgage, extends the time of payment of the prior notes, then past 
due for two years, and contains this provision : 

"Privilège is given mortgagor to sell at retall said stock of groceries and 
merehandise In the ordinary course of trade, on condition that mortgagor 
maintains the stock up to its présent aggregate value; also to collect said 
book accounts in the ordinary course of business and use the proceeds thereof." 

There is no évidence of an agreement on the part of the bankrupt 
to make a mortgage upon anything but his stock of groceries, or that 
he should hâve the privilège contained in the mortgage, that the time 
of payment of the two notes should be extended, or that the bankrupt 
should file the mortgage for record for Mrs. Crocker or cause it to be 
so filed. There is much difficulty under the lowa décisions and the dé- 
cisions of the Suprême Court of the United States in holding that 
this mortgage is not violative of section 67e of the Bankruptcy Act. 
See Day v. Griffith, 15 lowa, 104; Cobb v. Chase, 54 lowa, 253, 6 
N. W. 300; National State Bank v. Morse et al., 73 lowa, 174, 34 
N. W. 803, 5 Am. St. Rep. 670; Robinson v. Elliott, 22 Wall. 513, 22 
L. Ed. 758; Means v. Dowd, 128 U. S. 273, 9 Sup. Ct. 65, 32 h. Ed. 
429; Egan State Bank v. Rice,_119 Fed. 107, 56 C.^ C. A. 157. But, 
admitting that it is not so violative of said section, it is entirely clear 
under the testimony that it is a voidable préférence under section 60b 
of the act as amended. 

[3] The bankrupt testifies that when he borrowed the first $1,000, 
and for which the first and second notes were given, he promised to 
give Mrs. Crocker a mortgage unon his stock of merehandise as soon 
as he got started in business; but he did not do so. Mrs. Herman 
also testifies that in her letters to her mother, soliciting the loan, she 
promised her mother that a mortgage would be given to her, but does 
not say upon what. The mortgage, however, was not made until the 
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12th of August, 1912, only three days before the filing by the bank- 
rupt of bis pétition in bankruptcy. No part of the mortgage was 
therefore for a présent considération, but was wholly to secure an 
antécédent indebtedness owing by the bankrupt to his mother-in-law. 
That it was made pursuant to an agreement to make the same when 
the loans were made does not relieve it from operating as a préfér- 
ence, if the other essentials of a voidable préférence required by the 
act are présent. Wilson v. Nelson, 183 U. S. 191-198, 22 Sup. Ct. 
74, 46 L. Ed. 147 ; In re Great Western Mfg. Co., 152 Fed. 123-127, 
128, 81 C. C. A. 341. 

[4, 5] That the bankrupt was insolvent, when this mortgage was 
made, there is no room for doubt under the testimony. Nor is there 
any doubt that he intended by the mortgage to secure Mrs. Crocker 
in préférence to his other creditors, though this is not essential under 
the amendment of 1910 to section 60b of the Bankruptcy Act; for 
if Mrs. Crocker had reasonable grounds to believe when the mortgage 
was made, or when it was delivered to her, thatit would operate as a 
préférence to her, it falls under the ban of section 60b of the Bank- 
ruptcy Act, as amended by the act of 1910. That Mrs. Crocker had 
reasonable grounds to so believe is entirely clear under the testi- 
mony. She had loaned the bankrupt the first $1,000 to enable him 
to purchase a small stock of groceries and engage in the grocery busi- 
ness in Clarence., He had no means, other than the $1,000 so bor- 
rowed from her, with which to purchase the stock and engage in such 
business, and this she knew. In June, 1912, without having paid any 
part of the principal of this loan, nor does she or the bankrupt tes- 
tify that the interest had then been paid upon the $1,000 (though Mrs. 
Crocker credited a year's interest upon the notes in her amended 
proof), he requested his wife to ask her mother for another loan of 
$500 to carry him over u util f ail. The request for this loan and the 
promise to make the mortgage was made through Mrs, Herman, the 
bankrupt's wife. The fact that no part of the prior loan had been 
paid, though it was then nine months past due, with the request for 
an additional loan of $500 to carry him over until fall, was sufficient 
to put her as a reasonably prudent person upon inquiry as to his then 
financial condition ; and she Svas then chargeable with ail the informa- 
tion that such an inquiry would: havedisclosed^ If such inquiry had 
then been made, there can be no doubt that it would hâve disclosed 
that the bankrupt was hopelessly insolvent, that he was being pressed 
by the bank for the payment of its debt; that he was unable to do so, 
and that the mortgage was iritended as a préférence to Mrs. Crocker 
over the bank and other creditors of thg bankrupt. ' , . . . 

Again, Mrs. Herman acted for her mother , in requiring the promise 
that a mortgage should be given by the bankrupt when the last loan 
was made .(if it was made), and when the mortgage was recorded it 
was delivered to her to be'forwarded to her mother. To hold.that 
she had no reasonable grounds to believe, when she so received and 
forwarded the mortgage, that if'was intended âs a préférence to her 
mother, would be to disregard the testimony and sanction a deliber- 
ate violation, of the Bankruptcy Act, See Dokken v. Page, 147 Fed. 
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438-441, 17 C. C. A. 674; McEIvain v. Hardesty, 169 F'ed. 31-35, ZÇ>, 
94 C. C. A. 399. 

Section 60b of the Bankruptcy Act, as amended by section 11 of 
the act of June 25, 1910, so far as applicable, reads in this way : 

"If a bankrupt shal! hâve * * * made a transf er of any of his property, 
and if, at the tlme of the transfer, * * * and being within foiir months 
before the flUng of the pétition in bankruptcy, * * * the bankrupt be in- 
solvent and the * » * transfer then operate as a préférence, and the per- 
son receiving it or to be benetited thereby, or his agent acting therein, shall 
then hâve reasonable cause to believe that the enforcement of such * * * 
transfer would eftect a préférence, it shall be voidable by the trus- 
tée. • • *" 

Under the section as so amended, if the bankrupt be in fact insol- 
vent, it is only necessary that the person receiving the transfer, or his 
or her agent acting therein, shall hâve reasonable cause to believe that 
the enforcement of such transfer will eiïect a préférence, to render 
the transfer voidable by the trustée. See Alexander v. Redmond, 180 
Fed. 92-95, 103 C. C. A. 446, where it was so held by the Court of 
Appeals, Second Circuit, prior to this amendment. 

There is not the slightest doubt under the testimony that both Mrs. 
Herman and her mother had reasonable grounds to put them upon 
inquiry as to the bankrupt's financial condition when this mortgage 
was made; that he was then insolvent, and both knew or had rea- 
sonable cause to believe that if the mortgage was enforced it would 
operate as a préférence, within the meaning of the Bankruptcy Act, 
in favor of Mrs. Crocker over the other creditors of the Ijankrupt. 
The conclusion is unavoidable that it is a préférence under section 
60b of the act as amended, and voidable at the instance of the trustée. 

The order of the référée, allowing the claim of Mrs. Crocker as 
one secured by this mortgage of August 12th, is vacated, and the mat- 
ter referred back to him, with directions to allow the claim only as an 
unsecured claim against the bankrupt estate, 

It is ordered accordingly. 



THE SILVER STAR. 

(District Court, D. Maine. August 9, 1913.) 

No. 208. 

Salvage (§ 26*) — Wrecking Sebvices Performed under Oontbact — Compen- 
sation. 

Where libelant performed wrecking services in raising a sunken steamer 
at the request of the owners, using in the work apparatus which was 
costly, expensive to maintain, and infrequently used, it is entitled to 
compensation at a rate beyond the customary charge for ordinary mari- 
time services. 

[Ed. Note.— For other cases, see Salvage, Cent. Dlg. §§ 57-64, 68, 84; 
Dec. Dig. § 26.*] 

In Admiralty. Suit by the Snow Marine Company against the 
steamer Silver Star. Decree for libelant. 

♦For other cases see same toplc & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Arthur S. Littlefield, of Rockland, Me., for libelant. 
William H. Gulliver, of Portland, Me., for claimant. 

HALE, District Judge. This libel is for salvage services rendered 
in raising and saving the steamer Silver Star. The libelant is an own- 
er of lighters, tovi'boats, and wrecking apparatus. It now waives its 
claim for salvage and seeks to recover only reasonable compensation 
for services in July, 1910, for the use of its wrecking apparatus in 
getting the steamer off a ledge where she was sunken and heeled 
towards deep water on the easterly side of the island of Isleboro. The 
Silver Star is a steamer of 75 gross tons and 42 net tons. On the 
morning of July 23, 1910, W. S. Pendleton, of Isleboro, agent of the 
steamer Silver Star, telephoned to Capt. Snow, président of the Snow 
Marine Company, to engage the company with its wrecking apparatus 
to get the steamer off the ledge. The proofs show that Capt. Snow 
told Mr. Pendleton by téléphone that he would not enter upon the 
service for $50 a day ; that Seing the price he had charged for services 
in another case. Capt. Snow was then asked to bring his whole wreck- 
ing gear. He testifies : 

"I told hlm I should charge him from the time I left Rockland until I got 
back and charge hlm for my wrecking outflt proportlonately." 

A letter from Capt. Snow to Mr. Pendleton, written December 22, 
1910, shows something of the character and extent of the services: 

"You called us at 8 a. m. June 23, 1910; we started at 9 a. m. to gét our 
outflt and extra crew, left for Hewes Point at 12 :15 p. m., arrlved at wreck 
at 4 :30 p. m. Worked until 8 -.45 p. m. ; Friday June 24th, worked from 4 
a. m. until 11 :50 p. m. ; Saturday left for Rockland 7 a. m. after taking up 
moorlngs and got the outflt put away at 10 :45. 

"ïhis about uses up the 23d, 24th, and 25th. You had the use of our whole 
outflt and we worked with dispatch and almost contluuously until the huU 
was where you wauted her. We dropped ail our work and came to your 
work. We maintaln this pump and wrecking gear at considérable expense, 
and those who use it must expect to pay something more than an ordlnary 
service." 

The case is to be determined upon the basis of reasonable compensa- 
tion only for the services rendered. The libelant claims, however, 
that, in performing the services, it was necessary to put the lighter to 
unusual and unaccustomed strain; and that the libelant should hâve 
compensation commensurate with the difficulty and extent of the work 
undertaken. In Gilchrist v. Godman (D. C.) 79 Fed. 970, Judge Gross- 
cup dealt with a case involving wrecking services. In the case before 
him he holds that the relation of libelants to the vessel in distress was 
not that of salvors at large, but that it involved a claim of a class of 
men who worked for certain customary wages and independently of 
the success or failure of their efforts ; and that the claim is maritime 
in its character. He says: 

"It will be observed that the relation of the libelants to the vessel in dis- 
tress was not that of salvors at large. ïhey did not ofCer their help or im- 
pose their services. * * * Their relation was not that of men coming 
at a venture to a vessel in distress but of regular wreckers and tug men, who 
were employed at a customary compensation to give assistance." 
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In finding- what such "customary compensation" should be, it is nec- 
essary to consider some matters which dp not enter into ordinary mari- 
time services. The fact is worthy of note in wrecking services, as in 
salvage, that a "costly instrumentality" is brought into use. The 
Blackwall, 10 Wall. 1, 13, 19 L. Ed. 870. In The Newaygo (D. C.) 205 
Fed. 178, 180, the District Court for the Eastern District of Michigan 
in a wrecking case allowed a claim in v^'hich the value of wrecking 
services was estimated at a rate beyond ordinary maritime services. 

In the case before me, the time employed was about 30 hours, in- 
volving some night services and extending over a part of four days. 
It appears from the testimony that it cost $31 a day for ail the work- 
ing days of the year to pay the running expenses of the lighter, aside 
from the use of the pump and ail other wrecking apparatus. It is 
claimed by the libelant that it has sometimes let the pump for $25 a 
day. The claimant admits that $200 is a reasonable compensation but 
says he should , not reasonably be expected to pay $300. 

There is a conflict of testimony as to the value of the services. It 
is unnecessary to discuss ail the évidence in détail. The services were 
of an extraordinary character; and it is clear that a price, should be 
charged.higher than for ordinary services. The apparatus is of large 
value, about "$11,000, and is maintained at great expense, with only 
occasional opportunity to use it. Persons engaged in wrecking serv- 
ices ought to keep up proper apparatus and be ready at any time to 
use theirbest efforts. I do not think the charge is unreasonable under 
ail the circumstances. A decree may be entered for the libelant for 
$300. The libelant may recover costs. 



RANKIN V. MILLER et al. 

(District Court, D. Dèlaware. Jiily 15, 1913.) 

Ko. 2,31. 

1. Banks and Banking (§ 250*) — Stockiioldeus' Liability — Actions to En- 

force — Natube akd Form. 

Uniler Rev. St. § 5151 (U. S. Comp. St. 1901, p. 3405), niaking the share- 
holders of national bauking associations in(3ividuall,y responsible for ail 
contracts, deUts, and engagements of such association, to the extent of 
the par value of thelr stock in addition to the aruount invested in such 
shares, where, in a suit by the receiver of a national bank, the bill seeUs 
a recovery, not of the total statutory liability, but only of a fraetional 
part thereof as assesse.d by the Comptroller of the Currency, the suit is 
wlthin the équitable jurlsdictlon of the court. 

[Kd. Note. — For other cases, see Banks and Banking, Cent. Dig. S8 932- 
939; Dec. DIg. § 25a»] 

2. Banks and Banking (§ 248*)— Stockiioldees' Liability— Enforcbment. 

ïhe Comptroller of the Currency has power to appoint a receiver for 
an lusolvent national bank and to call for a ratable assessment upon 
stockholders without a prevlous judieial aseertainnient of the necesslty 
for such action. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. SS 913- 
915, 919-931; Dec. Dig. § 248.*] 



•For other cases see same topic & § kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Banks and Bankin» (§ 248*) — Stockholdebs' Liabilitt — Enforcemest. 

The Comptroller of the Currency bas power to décide wlietlier tlie 
whole or only a part of the statutory liability of stockholders of insol- 
veut national banlis shall be enforced, and when, and to malte more than 
one assessnient as may be required, his judgment or décision in such par- 
ticulars and on the question of insolvency being conclusive; and lience 
in a suit by the receiver of a bank to euforce such liability the Comptrol- 
ler's order making the assessmeut sued on and reciting the uecessity 
therefor was conclusive. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 913- 
915, 919-9.31; Dec. Dig. § 248.*] 

4. Banks and Banking (§ 248*) — Stockholdebs' Liability^Enforcemest. 

In an action by the receiver of a national bank to enforce an assess- 
ment niade by the Comptroller of the Currency against the stockholders, 
it could not be shown that the enforcement of such nssessment would be 
incousistent with or would defeat the provision of Rev. St. § 5151 (U. 
S. Comp. St. 1901, p. 3465), making stockholders liable "equally and 
ratably and not one for anotber" ; tliis question being eoncluded by the 
ComptroUer's finding of the necessity for such assessment and order mak- 
ing it. ' ■ 

[Ed. Note. — For other cases, sèe Banks and Banking, Cent. Dig. §§ 913- 
915, 919-931 ; Dec. Dig. § 248.*] 

5. Limitation or Actions <§ 2*) — Application of State Statutes — Stock- 

holdebs' Liabilitt — Enfokcement. 

Actions to enforce the statutory liability of stockholders of national 
banks are governed by the statutes of limitations of the state where the 
suit is brought, so far as applicable, 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
4-8; Dec. Dig. § 2.*] 

C Limitation of Actions (§ 58*) — Computation — Stockholders' Liability. 
Limitations will not run against the right of action to enforce the stat- 
utory liability of stockholders of national banks until the cause of action 
bas fully maturcd through the making of an assessment and the arrivai 
of the day when it becomes payable. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
324-328, 346, 347 ; Dec. Dig. § 58.*] 

7. Banks and Banking (§ 250*) — STticKiioLDEBS' Liability — Enforcement. 

Lâches on the part of the Comptroller of the Currency in failing to 
collect an earlier assessment and in undertaking the collection of the 
one sued on was not a défense to a suit to enforce the statutory 'liability 
of stockholders ,of national banks, since thèse matters are committed ex- 
clusively to his judgment, and bis action luust be treated as seasonable 
and regular. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 932- 
939 ; Dec. Dig. i 250.*] 

8. Banks and Banking (§ 250*) — Stockholders' Liability — Enforcement. 

Lnder Rev. St. § 5151 (U. S. Comp. St. 1901, p. 3465), making stock- 
holders of national banks liable for the debts of the bank to the extent 
of the par value of the stock. In addition to the amount Invested tberein, 
and section 5152, providing that executors, etc., shall not be personally 
liable, but that the estâtes and funds in their hands shall be liable in 
like manner and to the same extent as the testator. Intestate, etc., would 
be if living and compétent to act and hold the stock, the receiver of an 
insolvent bank, before suing to enforce the liability of the estate of a 
deceased stockholder, was not required te establish his claim before the 
register of wills havlng jurisdiction over the settlement of the decedent's 

•For other cases se© same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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estate, to make deiuand upon tlie executors for payment, or to présent to 
them an affidavit as required by tlie laws of tlie state. 

[Ed. Note.— For otlier cases, see Banks and Banking, Cent. Dig. §§ 932- 
939; Dec. Dig. § 250.*] 

9. Limitation of Actions (§ 22*) — Bonds — Stockiioldeus' Liability — En- 

fohcement. 

Tlie laws of a state in whicli an executor was appointed, proliibiting 
the bringiug of any action iipon auy testamentary bond against either 
principal or sureties more than six years froin its date, did not prevent 
an action by the receiver of an insolvent national bank against tlie ex- 
ecutors and legatees of a deceased stockbolder to euforce tlie stockholder's 
statutory liability, altliough brought more than six years after the date 
of the bond ; the action not being brought upon the bond or against the 
executors' sureties. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §J 
100-111; Dec. Dig. § 22.*] 

10. Banks and Banking (§ 250*) — Stockholdbes' Liability— Enfoecement. 

Deuiand of, or notice to, stockholders of an insolvent national bank by 
the Coniptroller of the Currency or receiver Is not a prerequisite to the 
maintenance of a suit to enforce the stockholders' statutory liability. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 932- 
039 ; Dec. Dig. § 250.*] 

11. Banks and Bankino (§ 248*) — Stockholdebs' Liability — Nature. 

Under Rev. St. § 5151 (U. S. Comp. St. 1901, p. 3465), making stock- 
holders of national banks liable to the estent of the par value of their 
stock, in addition to the amount invested therein, for the debts of the 
bank, this double liability is the résultant of the contract by which the 
stockholder acquires the stock and of the statute. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
913-915, 919-931 ; Dec. Dig. § 248.*] 

12. Banks and Banking (§ 248*) — Stockholders' Liability — Liability of 
Estate of Stockholders. 

Under Rev. St. § 5151 (U. S. Comp. St. 1901, p. 3465), making stock- 
holders of national banks liable for the debts of the bank to the extent 
of the par value of their stock, in addition to the amount invested therein, 
and section 5152, provlding that persons holding stock as executors, etc., 
shall not be personally lial)le as stockholders, but that the estâtes and 
funds in their hands shall be liable in llke manner and to the same ex- 
tent as the testator, intestate, etc., would be if living and compétent to 
act and hold the stock, where, after a stockholder's death, the bank be- 
came insolvent, the liability attached to the estate in the hands of the 
executor, and becanie a charge or lien thereon from the date the bank 
was declared insolvent, if not from the date of the stockholder's deatb, 
or the date of the executors' qualification, and not from the date of tlie 
Comptroller's order levying an assessment only. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. g§ 
913-915, 919-931; Dec. Dig. § 248.*] 

13. Banks and Banking (§ 248*) — Stockholders' Liability — Liability of 
Stockholder's Executor. 

Under Rev. St. g 5151 (U. S. Comp. St. 1901, p. 3405) making stock- 
holders of national banks liable for the debts of the bank to the extent 
of the par value of their stock, in addition to the amount invested therein, 
and section 5152, providing that persons holding stock as executors, etc., 
shall not be personally liable as stockholders, but that the estâtes and 
funds in their hands shall be liable in like manner and to the same ex- 
tent as the testator, intestate, etc., wonld be if living and compétent to 
act and hold the stock, where, before distribution of the estate of a de- 
ceased stockholder, the bank was declared insolvent, altliough no assess- 
ment against the stock was levied nntil after distribution of the estate, 

•For other casea see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and the executors, with knowledge or means of knowledge of the estate's 
liability, fully distributed the eistate, without requirlng any refunding 
bond or other securlty from the distrihutees, the executors, although not 
liable as stockholders, were liable for their wrongful act in disposing of 
the estate in such manner as to deprive the bank's creditors of the benetît 
of the charge or lien thereon created by the statute, even though they 
did not in fact intend to defraud or wrong such creditors. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 913- 
915, 919-931; Dec. Dig. § 248.*] 

14. Banks and Banking (§ 250*) — Stockholdees' Liability — Enfokoement. 

In a suit by the receiver of an insolvent national bank against the exec- 
utors and legatees of a deceased stockholder to recover the amount of an 
assessment against the stock levied by the Comptroller of the Currency, 
where it appeared that the estate had been fully distributed, a recovery 
could be Jiad against the executors for their wrongful act in distributing 
the estate so as to deprive the bank's creditors of their charge or lieu 
thereon, under the prayer of the bill for other and further relief. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 932- 
939; Dec. Dig. § 250.*] 

15. Banks and Banking (§ 248*) — Stockholdees' Liability — Liability of 
Stockholder's EXECL'TOK. 

Where executors of a stockholder of a national bank, -which became in- 
solvent before distribution of the estate, knew that the stock belonged 
to tbe estate, as evidenced by its inclusion in the inventory and appraise- 
meut, and in such inventory and appraisement valued it at one-tenth of 
its par value, showing that they had cause to suspect the bank's einbar- 
rassment or insolvency, they were put upon inquiry as to its flnancial 
condition, and eharged with knowledge of the estate's statutory liability. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
913-915, 919-931; Dec. Dig. § 248.*] 

In Equity. Suit by George C. Rankin, receiver of the First Na- 
tional Bank of Aima, Kan., against Charles R. Miller and James 
Baily, executors of Robert H. Miller, deceased, and others. Judg- 
ment in favor of plaintiff against Miller and Baily. 

See, also, 199 Fed. 342. 

Ward, Gray & Neary, of Wilmington, Del., for complainant. 
Willard Saulsbury and Hugh M. Morris, both of Wilmington, Del., 
for défendants. 

BRADFORD, District Judge. This is a suit in equity brought by 
George C. Rankin, a citizen of Illinois, receiver of the First National 
Bank of Aima, Kansas, hereinafter referred to as the Aima bank, 
against Charles R. Miller and James Baily, executors of Robert H. 
Miller, deceased, and trustées under his will, the Equitable Guarantee 
and Trust Company, Annie M. Baily, Elizabeth M. Baily, and the said 
Charles R. Miller, citizens of Delaware, and Wilmer W. Miller and 
R. Miller Baily, non-residents of Delaware, whose résidence is un- 
known to the complainant, for the purpose of collecting the amount 
of an assessment made by the comptroller of the currency upon cer- 
tain shares of the capital stock of the Aima bank held and owned by 
the décèdent at the time of his death. The material facts either ad- 
mitted or proved beyond controversy are as f ollows : The Aima bank 
was incorporated in August, 1887, under the national bank act, and 

•For other cises see same topic & § numebe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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thereafter conducted business at Aima, Kansas, until November, 1890, 
when it suspended payment of its obligations and became insolvent 
and was so declared by the then comptroUer. of the currency. Miller, 
the décèdent, acquired October 20, 1888, 150 shares of the capital 
stock of the Aima barik, each of the par value of $100, and continued 
to holdand own the same until bis death which occurred August 31, 
1890; and thereafter his name continued on the books of the bank 
as owner of the shares in question until after the filing of the bill here- 
in April 30, 1902. He left a will, proved and allowed in New Castle 
County, Delaware, October 28, 1890, on which letters testamentary 
were duly granted to the above named Charles R. Miller and James 
Baily Depember 22y 1890, who filed an inventory and appraisement 
of the Personal property of the décèdent, duly verified^by them April 
20, 1892, before the register of wills, specifically' including therein 
the 150 shares of stock at a valuation of only one-tenth of their par 
value. They passed their first and final account October 3, 1892, show- 
ing a balance, after the payment Of debté' and expenses, of $18,991.75 
for distribution among the legatees under the will. This balance was 
paid in full to the legatees between October 5 and October 15, 1892, 
acquiftances theref or being duly executed and delivered to the execu- 
tors. Several months thereafter, namely, January 6, 1893, the comp- 
troUer of the currency caused an assessment to be made upon the 
stockhoiders and stock of the Aima bank for $33,000, payable on or 
before JanUary 20, 1893, being 44% upon each and every share of its 
capital stock, which amounted to $75,000 at par. It subsequently ap- 
pearing that the above mentioned sum of $33,000 assessed as above 
stated, but not collected, w'as inadéquate to discharge its debts, a sec- 
ond assessment was duly made by order of the comptroller of the cur- 
rency November 22, 1900, for the sum of $10,950, or $14.60 upon 
each and every share of the stock of the bank, payable December 22, 
1900. This second assessment upon the 150 shares held by the exec- 
utors amounted to $2,190, knd it is for the collection of this sum with 
interèst thereon' from December 22, 1900, that this suit has been 
brought. The complainant was appointed receiver December 31, 1901, 
and the bill, as above stated, was filed April 30, 1902. It does not ap- 
peàr that at the latter date any part of the decedent's estate was in 
the hands of the beneficiaries, executors or trustées under his will. 
Nor does it appear that the 150' shares held by the décèdent at the 
time of his death were at any time fonnally transferred to his execu- 
tors' or passed to them otherwise thanby opération of law.' Nor does 
it appear that the executors, or either of them, transferred to^ others 
those shares or any of them at any time. Nor does it appear that the 
executors required from the beneficiaries under the will before or 
after distributing the decedent's estate among them any refunding 
bond or other sectirity which might be required for the payment of 
any assessment or assessments which might be made under the order 
of the comptroller of the currency. 

The bill prays, aside from subpœna and answer, that the sum 
claimed under the second assessment on the shares in question, name- 
ly, $2,190 with interèst as aforesaid, be "declared a lien upon ail the 
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estate of the said Miller that may hâve been received by the benefi- 
ciaries under the will of the said Robert H. Miller as aforesaid, or 
by the executors and trustées as aforesaid"; that such executors, 
trustées and beneficiaries be restrained from spending or disposing 
of any part of the said estate which "may be held by said executors, 
trustées or beneficiaries, and that an account may be had" ; and fur- 
ther, that the défendants be decreed to be "coUectively and severally 
indebted" to the complainant in the said sum of $2,190, with interest 
thereon as aforesaid, and that they."jointly and severally" be decreed 
and ordered to pay the same to the complainant ; and for "such other 
and further relief as the circumstances and nature of the case, and 
equity, may require." 

The grounds on Vvhich the défendants resist the raaking of the de- 
cree against them are, in substance, as follows : (1) That the second 
assessment was unnecessâry and unlawful ; (2) that there was gross 
lâches on the part of the complainant and his predecessors in office 
and the public officiais connected with the ordering or making of the 
assessments; (3) that the comptroller of the currency had no au- 
thority to collect from the défendants, or any of them, or to call upon 
them, or any of them, to pay the second assessment upon the shares 
of stock in question.; (4) that the executors hâve no assets in their 
hands belonging to the decedent's estate and hâve not had any since 
October, 1892, the executors having then fully administered the estate 
and made final distribution thereof, and the said estate having thereby 
become "extinguished" ; (5) that prior to the distribution of the estate 
no demand was made upon the executors for the payment of any as- 
sessments, and "no affidavit as required by section 29, chapter 89, of 
the Revised Code, was ever presented to the executors" ; (6) that it 
does not appear that the distributees of the estate of the décèdent re- 
ceived any property capable of being followed and identified as part 
of such estate ; and (7) that no action can under the laws of Dela- 
ware be brought upon any testamentary bond against either the prin- 
cipal or sureties after the expiration of six years from its date, and 
therefore the défendants are not liable as executors for the claim set 
forth in the bill. 

The provisions of law upon which this suit is founded are sections 
5151 and 5152 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 3465). The former, so far as material to this case, 
provides : 

"The shareholders of every national banklnj; association shall be held in- 
divldually responsible, equally and ratably, aiid not one for another, for ail 
contracta, debts, and engagements of such association, to the extent of the 
amount of their stock therein, at the par value thereof, in addition to the 
amount invested in such shares." 

Section 5152 is as follows: 

"Persons holding stock as executors, adminlstrators, guardians, or trustées, 
shall not be personally subject to any 'liabilitles as stoekholders; but the es- 
tâtes and funds lu their hands shall be liable lu like manner and to the same 
extent as the testator, intestate, ward, or person interested in such trust 
funds would be, if living and compétent to act and hold the stock in his own 
name." 
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[1] Preliminarily it should be stated that as the bill seeks the re- 
covery, not of the total statutory liability of $100 per share on the 
capital stock of the Aima bank, but only of a fractional part or per- 
centage thereof, this suit cornes within the équitable jurisdiction of 
this court. Kennedy v. Gibson, 8 Wall. 498, 19 L. Ed. 476; Casey v. 
Galli, 94 U. S. 673, 24 L. Ed. 168. 

[2,3] It is well settled that the comptroller of the currency has 
power to appoint a receiver for an insolvent national bank and call 
for a ra table assessment upon stockholders without a previous judicial 
ascertainment of necessity for such action. Kennedy v. Gibson, 8 
Wall. 498, 19 L. Ed. 476; Casey v. Galli, 94 U. S. 673, 24 L. Ed. 
168; United States v. Knox, 102 U. S. 422, 26 L. Ed. 216; In re 
Chetwood, 165 U. S. 443, 458, 17 Sup. Ct. 385, 41 L. Ed. 782 ; Bush- 
nell V. Leland, 164 U. S. 684, 17 Sup. Ct. 209, 41 L. Ed. 598. He 
lias power to décide whether the whole or only a part of the statutory 
liability shall be enforced, and when, for the benefit of the bank's 
creditors and to make more than one assessment as may be required 
for that purpose; his judgment or décision on the question of in- 
solvency and in the above particulars being conclusive upon the stock- 
bolders. McClaine v. Rankin, 197 U. S. 154, 25 Sup. Ct. 410, 49 L. 
Ed. 702, 3 Ann. Cas. 500; Studebaker v. Perry, 184 U. S. 258, 22 
Sup. Ct. 463, 46 L. Ed. 528 ; Kennedy v. Gibson, 8 Wall. 498, 19 
L. Ed. 476; Casey v. Galli, 94 U. S. 673, 681, 24 L. Ed. 168; United 
States V. Knox, 102 U. S. 422, 26 L. Ed. 216; Studebaker v. Perry, 
102 Fed. 947, 43 C. C. A. 69; Rankin v. Barton, 199 U. S. 228, 26 
Sup. Ct. 29, 50 L. Ed. 163; Christopher v. Norvell, 201 U. S. 216, 
26 Sup. Ct. 502, 50 L. Ed. 732, 5 Ann. Cas. 740; Aldrich v. Yates 
(C. C.) 95 Fed. 78; National Bank v. Case, 99 U. S. 628, 25 L. Ed. 
448; Aldrich v. Campbell, 97 Fed. 663, 38 C. C. A. 347; Young v. 
Wempe (C. C.) 46 Fed. 354; Welles v. Stout fC. C.) 38 Fed. 67; 
Deweese v. Smith, 106 Fed. 438, 45 C. C. A. 408, 66 L. R. A. 971. 
In Kennedy v. Gibson, supra, the court said : 

"It Is for the comptroller to décide when it Is necessary to institute proceed- 
ings again.st the stockholders to enforce their Personal liability, and whether 
the whole or a part, and if only a part, how much, shall be coUected. Thèse 
(luestions are referred to his judgment and discrétion and hls détermination 
is conclusive. The stoclvholders canuot controvert it. It is not to be ques- 
tloned in the lltlgation that may ensue. He may make it at such tune as he 
may deem proper, and upon such data as shall be satisfactory to him." 

In Casey v. Galli, supra, there was a demurrer to a plea in an action 
to enforce the stockholders' statutory liability to the effect that the 
comptroller was attempting to exact from only a portion of the stock- 
bolders, including the défendant, a sum sufficient to pay ail the debts 
.and liabilities of the bank without contribution from and regardless 
of other stockholders. The court said: 

"It is a sufficient objection to this plea that the comptroller has ordered 
that each stockholder shall pay to the receiver the par of his stock. This 
order cannot be controverted in a suit against the stockholder, It is conclu- 
sive upon him, and makes it his duty to pay. Kennedy v. Gibson and Others, 
S Wall. 408 [10 L. Ed. 476]. What may be doue or inteuded with respect to 
«ther stockholders is immaterial in his case." 
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In the same case there was another plea, d'emurred to, to the effect 
that the comptroUer had decided to pay claims against the bank for 
which it was not responsible, and that, aside from those claims, he 
possessed sufficient means to meet the liabilities of the bank. With 
respect to this plea the court said : 

"The same objection lies to tliis plea as to tbe preceding one, and the same 
authorlty appUes. If the receiver Intends to vlolate, or shall violate, his duty 
in discliarging tlie trust conflded to him, the remedy must be sought in another 
proeeeding. It cannot avall the défendant in this action." 

The orders of the comptroller of the currency for both assessments 
against the stockholders of the Aima bank, dated respectively Janu- 
ary 6, 1893, and November 22, 1900, are on their face plain and un- 
ambiguous and entitled to conclusive effect in suits against such stock- 
holders, under the doctrine established by the cases above cited and 
many others to which it is unnecessary to refer. In each order the 
comptroller, in substance, recites that upon a proper accounting by 
the receiver and a valuation of the assets it appeared to the comp- 
troller's satisfaction to be necessary for the payment of the bank's 
debts to enforce the stockholders' individual or statutory liability to 
the extent therein mentioned, makes assessment and réquisition for 
the same upon them, to be paid ratably on or before the day and year 
therein mentioned, and directs the receiver to take ail necessary pro- 
ceedings by suit or otherwise for the collection of the same; the first 
assessment being made payable on or before January 20, 1893, and the 
second assessment on or before December 22, 1900, and the order for 
the second assessment reciting that the amount of the first was inadé- 
quate to pay the debts of the bank. 

On the part of the défendants some reliance seems to be placed 
upon United States v. Knox, 102 U. S- 422, 26 L,. Ed. 216, where an 
application for a writ of mandamus against the comptroller of the 
currency to compel him to order a further assessment against the 
stockholders of a national bank was denied on the ground that the 
refusai by the comptroller to order such further assessment was "be- 
cause the enforcement of such assessment would compel the solvent 
shareholders to pay the sums and proportions due from the share- 
holders who are insolvent." With respect to this case it should be 
noted, first, that the conclusion of the comptroller was upheld by the 
Suprême Court; secondly, that the proeeeding was directly, and not 
collaterally, against the comptroller; and, thirdly, the court recog- 
nized the doctrine of the conclusiveness of the comptroller's findings 
in a suit brought by a receiver against a shareholder for the enforce- 
ment of the statutory liability, for it was pointedly declared : 

"Xothlng In this opinion is Intended in any wise to affect the authoritv of 
Kennedy v. Glbson and Others. 8 Wall. 498 [19 L. Ed. 470], and Casev v. 
Galll, 94 U. S. 673 [ 24 L. Ed. 168]. On the contrary, we approve and re- 
affirm the rule laid down in those cases." 

[4] An attempt was made during the taking of testimony in this 
case to show that the enforcement of the order for the second assess- 
ment, now sued on, would be inconsistent with and calculated to de- 
feat the "equally and ratably, and not one for another" provision of 
207 F.— 39 
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section 5151, and therefore it is claimed the order was invalid. But 
any such question is concluded by the finding and order of the comp- 
troller. Casey v. Galh is décisive hère. There the demurrer to the 
first plea admitted that the comptroller was attempting to exact from 
the défendant and some of the other défendant stockholders a sum 
sufficient to pay ail the bank's indebtedness, without contribution from 
other stockholders. But as above stated the court said that "this or- 
der cannot be controverted in a suit against the stockholder. It is 
conclusive upon him, and makes it his duty to pay." There the ob- 
jection overruled by the court was based upon facts admitted by de- 
murrer. Hère the objection is based only upon déductions made from 
a part of the testimony. 

[5, B] In the absence of any provision in the act of congress cre- 
ating the double liability of stockholders of national banks fixing a 
period of limitation within which actions for its enforcement must 
be brought, the statute of limitations of the state where suit is brought 
governs, so far as appHcable. McClaine v. Rankin, 197 U. S- 154, 
25 Sup. Ct. 410, 49 L. Ed. 702, 3 Ann. Cas. 500. But the period of 
limitation will commence to run only from the time the cause of action 
has fully matured through the making of an assessment aad the ar- 
rivai of the day when it becomes payable. Aldrich v. Skinner (C. 
C.) 98 Fed. 375 ; Aldrich v. McClaine (C. C.) 98 Fed. 378 ; McDon- 
ald v. Thompson, 184 U. S. 71, 72, 76, 22 Sup. Ct. 297, 46 L. Ed. 437; 
Kennedy v. Gibson, 8 Wall. 498, 19 L. Ed. 476; Aldrich v. Yates 
(C. C.) 95 Fed. 78; Rankin v. Barton, 199 U.S. 228, 26 Sup. Ct. 29, 
50 L. Ed. 163; McClaine v. Rankin, 197 U. S. 154, 25 Sup. Ct. 410, 
49 L. Ed. 702, 3 Ann. Cas. 500. The second assessment for the col- 
lection of which this suit was brought was made November 22, 1900, 
and became payable December 22, 1900, a period of only one year, 
four months and eight days before the filing of the bill. It is thus 
clear that this suit is not directiy or indirectly barred by any provi- 
sion of the gênerai statutes of limitation of Delaware. There is a 
broad distinction between the maturing of a liability as a prerequisite 
to the successful prosecution of an action for its enforcement, and 
the attaching of the liability upon the déclaration of insolvency or the 
acquisition of the stock. 

[7-10] Much has been said on behalf of the défendants on the 
subject of lâches on the part of the comptroller of the currency in 
failing to collect the first assessment and in not sooner undertaking 
the collection of the second. But thèse were matters committed ex- 
clusively to his judgment and, involving careful ascertainment and 
collection of the assets and an account of the debts and liabilities of 
the bank over and above such assets, his action must be treated as 
seasonable and regular and cannot be questioned in a suit brought by 
the receiver against a stockholder. The law as settled by the author- 
ities will not permit this court to assume or find that the second as- 
sessment could bave been earlier made and declared payable. It is 
equally well settled that the receiver was under no obligation before 
suing in this court to establish his présent claim either within or after 
a year from its full maturity before the register of wills having juris- 
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•diction over the settlement of the decedent's estate. Rankin v. Herod 
(C. C.) 140 Fed. 661 ; Rankin v. City of Big Rapids, 133 Fed. 670, 
66 C. C. A. 568. Nor is there any force in the contention that no 
action can under the laws of Delaware be brought upon any testa- 
mentary bond, against either principal or sureties, after the expira- 
tion of six years from its date, and therefore the défendants are not 
liable as executors for the claim set forth in the bill. This action is 
not brought upon the testamentary bond of Miller and Baily, or 
against their sureties therein. It is simply a corollary from the au- 
thorities previously referred to that there was and could be no ob- 
ligation on the part of the receiver to sue within six years on the 
testamentary bond above mentioned, or to make demand prior to 
distribution of the estate, upon the executors for the payment of any 
assessments or to présent to the executors an "affidavit as required 
by section 29, chapter 89 of the Revised Code." Nor as settled by 
the authorities is any demand of or notice to stockholders by the 
comptroller or the receiver a prerequisite to the maintenance of suit 
to enforce the double liability. 

The more substantial questions in this case are raised or suggested 
by the contention of the défendants that the executors hâve no assets 
in their hands belonging to the decedent's estate and hâve not had any 
since October, 1892, the executors having then, as alleged, fully ad- 
ministered the estate aiid made final distribution thereof and the estate 
having thereby become "extinguished," and that it does not appear 
that the distributees of the estate of the décèdent received any prop- 
erty capable of being followed and identified as part of such estate. 

[11, 12] This suit was brought, not against the décèdent, who had 
acquired and was the owner and registered holder of the 150 shares of 
the capital stock of the Aima bank at the time of his death August 31, 
1890, but against the executors and trustées under his will, and his 
legatees. The double liability of a stockholder of a national bank 
is the résultant of the contract by which he acquires such stock and of 
the statute providing for such liability, and survives against his estate. 
Matteson v. Dent, 176 U. S. 521, 20 Sup. Ct. 419, 44 L. Ed. 571 ; 
Richmond v. Irons, 121 U. S. 27, 7 Sup. Ct. 788, 30 h. Ed. 864. In 
Matteson v. Dent, supra, the court said: 

"The obligation of a subscriber to stoclv, to contribute to the amount of liis 
subsciiption for the purpose of the payment of debts, is contractual, and arlses 
from the subseription to the stock. True, whether there is to be a call for 
the performance of this obligation dépends on whether it beeomes necessary 
to do so in conséquence of the happening of insolvency. But the obligation 
to respond is engendered by and relates to the contract from vvhieh it arises. 
This contract obligation, existing during life, is not extinguished by deatb, 
but llke other contract obligations survives and is enforceable against the 
estate of the stockholder." 

By force and virtue of the contract of purchase or assignment by 
which the décèdent acquired the 150 shares, in connection with the 
provision of section 5151, he incurred a conditional liability to pay 
pursuant to the assessment and réquisition of the comptroller, a sum of 
money not exceeding their par value, on account of the debts of the 
Aima bank, should it be declared insolvent by that officiai. The shares 
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of stock passée! by force of law to the decedent's executors and his 
conditional liability survived and by virtue of section 5152 attached to 
his estate in their hands, and became a charge or lien thereon from 
the date when the Aima bank suspended and was declared insolvent 
in November, 1890, if not, indeed, from the time of the qualification 
of the executors. 

[13, 14] The proper décision of this case requires careful considéra- 
tion of sections 5151 and 5152 in their relation to each other. The 
former section, subject to an exception or qualification not germane 
hère, provides, among other things, generally, that the shareholders 
of every national bank "shall be held individually responsible" for 
ail its contracts, debts and engagements, to the extent of the amount 
of their stock at the par value thereof in addition to the amount in- 
vested in such shares. Section 5152, as before stated, provides: 

'Tersons holding stock as executors, adminlstrators, suardians, or trustées, 
sliall not be personally subject to any llablUty as stockbolders ; but the es- 
tâtes and fuuds in tlieir hands shall be llable in like nianuer and to the sanie 
extent as the testator, intestate, ward, or person interested in such trust 
funds would be, if living and compétent to act and hold the stock in his own 
aame." 

Both sections deal with the subject of the double liability of stock- 
bolders of national banks, and each of them bas for its purpose the 
enforcement of such liability. The variances between them are due 
to the essential différence in the circumstances under which they re- 
spectively are intended to operate. Considering them in their rela- 
tion to a living stockholder, on the one hand, and, on the other, to the 
estate of a deceased stockholder, it is clear upon their face that Con- 
gress in their enactment had in view a practical, reasonable and con- 
sistent plan for the collection of assessments of the double liability. 
In the case of a living stockholder, the amount of the assessment 
against him was intended to be paid by him and suit could be main- 
tained against him as a stockholder for its recovery whenever it ma- 
tured. In the case of a deceased stockholder, who for the purpose 
of the payment of his share of the assessment was represented by his 
estate, it was intended that the statutory liability should attach to it in 
the hands of his executors or adminlstrators as a charge or lien. And 
it fairly is to be assumed that as Congress intended individual re- 
sponsibility of the stockbolders to serve as security for the payment, 
in the case of a living stockholder, of his share of an assessment, so it 
equally intended such charge or lien to serve, in the absence of coun- 
tervailing equities, as such security in the case of a deceased stock- 
holder. Section 5152 expressly provides that "the estâtes and funds" 
in the hands of "persons holding stock as executors" shall be "liable 
in like manner and to the same extent as the testator * * * would 
be, if living and compétent to act and hold the stock in his own name." 
This provision shows a législative intent that the charge or lien upon 
the estate of a deceased stockholder in favor of the creditors of a 
national bank, shall, in the absence of superior countervailing rights 
or equities, be regarded and enforced equally as the individual respon- 
sibility of living stockbolders. Further, section 5151 in providing for 
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double liability déclares that the stockholders shall be "held individually 
responsible, equally and ratably, and not one for another," for the 
debts of a national bank; and that section when read in connection 
with section 5152 which, as before stated, also deals with the subject 
of the enforcement of the double liability, affords additional reason to 
support the conclusion that Congress intended the enforcement of the 
charge or lien upon the estate of a deceased stockholder equally with 
the enforcement of the individual responsibility of living stockholders 
to serve as means for the accomplishment of the purpose of the 
statute. 

But it is contended on the part of the défendants that "the liability, 
if any, under the second assessment dates only from the order of the 
comptroller levying the assessment, and as there were [then] no funds 
in the hands of the executors, the executors were not liable," and 
further, that "as executors are not personally liable, but liable only 
to the extent of the estate and funds in their hands, it necessarily 
follows that they are not liable at ail, if at the time the liability arose 
no estate or funds were in their hands." This contention is unsound 
and misleading. While the second assessment did not mature for 
the purposes of suit until December 22, 1900, when it became payable, 
the statutory liability for an amount covering that assessment attached 
as a charge or lien on the decedent's estate as early as November, 
1890, on the déclaration of insolvency of the Aima bank, if not as 
early as the date of his death. The double liability attached to the 
decedent's estate while in the hands of his executors, and, in view of 
this fact, it is unnecessary to discuss the second branch of the above 
contention. The real point involved in that contention taken as a 
whole résolves itself into the proposition that unless a decedent's es- 
tate or part of it is in the hands of his executors or administrators or 
under their control at the time an assessment of double liability be- 
comes payable and when suit is instituted, there is nothing to sue for 
and consequently no decree can be rendered against them. Section 
5152, it is true, expressly déclares that "persons holding stock as 
executors * * * shall not be personally subject to any liabilities as 
stockholders," but "the estâtes and funds in their hands shall be lia- 
ble," etc., but while it provides that persons so holding stock shall not 
be personally subject "as stockholders," it does not déclare they shall 
not be liable personally as wrongdoers for breach of trust or viola- 
tion of fiduciary duty in disposing of the estate in their hands in such 
manner as to deprive the creditors of the bank of the benefit of the 
charge or lien thereon created by that section for the purpose of se- 
curing payment to them of the statutory liability. The executors are 
trustées charged with the duty of disposing of the estate according 
to law and are guilty of a breach of trust in knowingly or negligently 
disregarding and defeating the right of creditors to the security con- 
ferred upon them by law with respect to the double liability. It is 
no answer to say that the statutory liability was the subject only of a 
charge or lien upon the decedent's estate, which was spent or dissi- 
pated or became "extinguished." One cannot take advantage of his 
own wrong, and such an objection does not lie in the mouth of the 
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wrongdoer. Executors are under an obligation to see to it that the 
funds in their hands shall net be squandered, wasted or otherwise 
improperly disposed of without payment of the double liability for 
which such funds are subject. If this be not the law one cannot 
readily perceive why an executor could not with perfect imniunity 
from suit cast the most valuable part of an estate represented by 
him into the océan knowing that it was subject to the statutory liability, 
and then claim immunity on the ground that it was not in bis hands 
at the time an assessment became payable or when suit was insti- 
tuted. The law will not countenance such a palpable évasion and ab- 
surdity. To compel an executor to account personally and individual- 
ly for and pay to the receiver the amount of double liability repre- 
sented by a charge or lien on the decedent's estate, lost through the 
wrongful act or négligence of the former, is to enforce payment of the 
double liability for the benefit of the bank's creditors within the broad 
intent of the statute, effects its purpose, and cornes within the prayer 
for other and further relief. To hold the contrary would, it seems to 
me, stamp section 5152 as a lame and impotent pièce of législation, and 
présent a reductio ad absurdum. It would logically resuit from the 
acceptance of the doctrine contended for that the enforcement of the 
charge or lien created by section 5152 could as above indicated be 
defeated through the mère whim of an executor, without liability on 
bis part and regardless of disastrous conséquences to creditors by 
transferring the estate held by him in a fiduciary capacity to third per- 
sons in such manner that its identity could not be established. Such 
a doctrine is an affront to right reason and shocks one's sensé of 
justice. I do not know of any authority upholding it. 

On the facts admitted or clearly proved there can be little or no 
doubt that the executors are jointly and severally liable to the receiver 
for the amount of the second assessment on the 150 shares of stock 
in question, together with interest as claimed, running from December 
22, 1900, when the assessment became payable. 

[15] The executors prior to the distribution of the estate had actual 
knowledge of the fact that thèse shares of stock belonged to that es- 
tate ; for they charged themselves with them in the inventory and ap- 
praisement, verified April 20, 1892. They knew they were shares of 
a national bank. Knowing they were such shares and belonged to the 
decedent's estate they were put upon inquiry. They were bound to 
know the law and were chargeable with knowledge that the estate was 
subject to double or statutory liability as a charge or lien for the bene- 
fit of the creditors of the Aima bank. That the executors had cause 
to suspect the embarrassment or insolvency of the bank fairly may be 
inferred from the fact that the value assigned to the shares in the in- 
ventory and appraisement was only one-tenth of their par value. Al- 
though the executor, Miller, was examined as a witness, it does not 
appear from his testimony, or that of any other witness, that either 
he, or his co-executor, Baily, notwithstanding the above circumstance, 
at any time prior to tbe distribution of the estate made any inquiry as 
to the financial condition of the bank. They distributed in October, 
1892, five months after charging themselves with the stock in ques- 
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tion, the net balance of the estate, amounting- to $18,991.75, according 
to the terms of the decedent's will, without requiring either refunding 
bond or other security from those to whom such balance was distrib- 
uted; the défendant Charles R. Miller receiving from and receipting 
to the estate for the sum of $4,747.44 on his own individual account 
October 6, 1892; the total amourtt of the second assessment against 
the estate involved in this suit being only $2,190, with interest from 
December 22, 1900. It may be noted in passing that while Miller tes- 
tified that he had spent the share thus received by him he did not state 
when his share was so spent. But however this may be, the executors 
recklessly and at their own péril, without regard to the rights of the 
creditors of the Aima bank, and although possessing knowledge that 
the decedent's estate was chargeable with its share of the amount of 
any assessment which should be made by direction of the comptroller 
of the currency, disposed of that estate in the same manner as if they 
had never known that the décèdent had been the owner of the 150 
shares of stock, or that the same had passed to and were held by them 
as part of the estate, or that the Aima bank was embarrassed or in- 
solvent. As between the innocent creditors of the Aima bank, on the 
one hand, and, on the other, Miller and Baily, who made such im- 
proper use of their office as executors without requiring security the 
equities of the case are wholly on the side of the former. Nothing 
that is hère said is intended to convey the idea that either Miller or 
Baily intended in fact to defraud or wrong the creditors of the Aima 
bank. This court does not impute to them, or either of them, such 
a dishonorable or unworthy motive. But the course of conduct pur- 
sued by them, without actual wrongful intent, nevertheless constituted 
them wrongdoers and tort-feasors and as such jointly and severally 
liable, under the prayer for other and further relief, to the receiver 
for the benefit of the creditors of the Aima bank for the amount of 
$2,190 with interest as claimed. 

1 can perceive no reason why the law of devastavit is not as ap- 
plicable to executors, holding them personally liable to those entitled 
to the benefit of the double liability on account of misapplication of 
the estate of a décèdent, as it would be to executors for squandering 
or mismanaging a decedent's estate in cases not involving the enforce- 
ment of double liability. To draw a distinction between the two would 
establish a mischievous and hurtf ul précèdent. 

Counsel for the receiver hâve contended that under the second as- 
sessment the legatees and beneficiaries under the will of the décèdent 
are, within the limits of the value of the portions of the estate respec- 
tively received by them, liable to pay to the receiver the several sums 
chargeable under that assessment against those several portions of the 
estate. But in view of the conclusion heretofore reached it is unneces- 
sary now to enter into this inquiry. There is no évidence that any of 
the property of the décèdent can now be traced to the possession of 
any of the beneficiaries under his will. Whether there may be a claim 
on the part of the executors for contribution from such legatees or 
beneficiaries is unnecessary now to consider. Their equities probably 
are wholly différent from those of Miller and Baily. That under cer- 
tain circumstances creditors of a décèdent may, after final settlement 
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of his estate, proceed with ail proper expédition for satisfaction of 
their claims eut of portions of his estate in the hands of legatees or 
devisees is an old and well settled doctrine. This case, however, is 
concerned not with a claim originating at common law or under gên- 
erai principles of equity, but solely with the enforcement of the purely 
statutory right of double liability, and it may be material to observe 
in passing that none of the legatees or devisees of the décèdent, ex- 
cepting the executors, Miller and Baily, appear to hâve held any part 
of the 150 shares of stock of the Aima bank, and further that section 
5152 refers to estâtes and funds in the hands of "executors, adminis- 
trators, guardians, or trustées" but does not mention legatees or dev- 
isees. 

Under the foregoing circvimstances this court would not feel jus- 
tified in decreeing against the legatees or devisees as such, but only 
against Miller and Baily jointly and severally as tort-feasors. Should 
they conceive they hâve a right to compel contribution, the decree to 
be entered in this case may be so framed as not to préjudice such right, 
if any they hâve. A decree must be entered against Charles R. Mil- 
ler and James Baily holding them jointly and severally liable to the 
complainant in the sum of $2,190, together with interest thereon from 
December 22, 1900, at the rate of 6 per cent, per annum, and fwrther 
requiring the said two défendants to pay within thirty days from the 
date of such decree the costs of this suit and the nioneys and interest 
thereby decreed to be paid, or attachment. 



HITNER et al. v. DIAMOND STATE STEEL CO. 

(District Court, D. Delaware. August 8, 1913.) 

Ko. 2(30. 

Equity (§ 409*) — Iîei'Ort of Master — Effect Oiven to Findincis. 

Where au etiuity suit is refwred to a uiiister to umke fiiullngs by con- 
sent of the parties, lils findinss, so far as they Involve questions of fact. 
if supported by any compétent évidence, are conclusive on the parties. 
Where the référence is by the court, and not by consent, the sanie rule 
does not apply ; but in such case the findiiiKs are presuniptively correct, 
and are not to be set aside or niodifled, unless there clearly appears to 
bave been error or niistako on the part of the master. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 904, 920-92.'^; 
Dec. Dig. § 409.*] 

Equitt (§ 404*) — IIearing Before Master — Weicut of Testimony. 

The fact that the testimony of a witness before a master is uncontra- 
dicted does not re(inlre the master to accept it as true aud treat the case 
as one of pure law. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. |§ 88G-892; Dec. 
Dig. § 404.*] 

liECEIVERS (§ 190*) — Manner of Keefino Accounts. 

It is the duty of receivers to keep their accounts with such fullness and 
partloularity that the source of ail receii)ts and the purpose of ail ex- 
lienditxires may be clearly ascertained therefrom. 

[Ed. Note. — For other cases, see Keeeivers, Cent. Dig. § 381 ; Dec. Dig 
§ 190.*] 



*For other cases see saine topic & § numeke in Dec. & Am. Digs. 1907 to date, & Ren'r Indeve 
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4. Eeceiveks (§ 09*) — Accounting — Expenditiihes Allowable. 

Receivers for a corporation are iiot entitled to crédit in thelr accounts 
for expeiiditures made in an effort to reorganize the corporation or to 
effect a priva te sale of Its property, when neltlier of such things was au- 
thorlzed by the court. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg. §§ 183-186; Dec. 
Dig. § 99.*] 

5. Receivers (§ 8?>*) — Management of Propekty. 

While receivers are neeessarily clothed with a considérable discrétion 
In the management of the trust property, that fact does not excuse them 
for dealing with it carelessly or extravagantly. 

[Ed. Xote. — For other cases, see Receivers, Cent. Dlg. § 153; Dec. Dlg. 
§ 83.*] 

6. Receivers (§ 09*) — Accounting — Stjbciiarging Account. 

Receivers held properly surchar„pd in thelr accounts by a inaster with 
expenditures made wlthout authorlty. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg. §§ 183-186; Dec. 
Dig. i 99.*] 

In Equity. Suit by Henry A. Hitner and Joseph G. Hitner, trading 
as Henry A. Hitner's Sons, against the Diamond State Steel Com- 
pany. On exceptions to master's report. Overruled, and report con- 
firmed. 

See, also, 197 Fed. 850. 

Ward, Gray & Neary, of Wilmington, Del., for receivers. 

William Clarke Mason, of Philadelphia, Pa., and Anthony Higgins, 
and Horace G. Eastburn, both of Wilmington, Del., for bondholders 
and creditors. 

BRADFORD, District Judge. This case bas been heard on excep- 
tions taken, on the one hand, by James P. Winchester and Howard T. 
Wallace, receivers of the Diamond State Steel Company, hereinafter 
referred to as the steel company, and, on the other, by sundry bond- 
holders and gênerai creditors of that company, to the report oî Wil- 
liam G. Mahaffy, spécial master, to whom the accounts of the said re- 
ceivers and certain matters relating to the adjustment, settlement and 
distribution of the estate of the steel company were referred. The 
order of référence to the spécial master was made July 27, 1910, in 
conséquence of certain pétitions filed in this case by the receivers, as 
f ollows : 

(1) A pétition filed June 20, 1910, for an apportionment of the ex- 
penses of the administration of the estate of the steel company be- 
tween the funds arising f rom the sale of its real estate and its gênerai 
assets ; (2) a pétition filed also June 20, 1910, for a further allowance 
to the receivers as compensation for them and their counsel ; and (3) 
a pétition, filed July 27, 1910, for the appointment of a spécial master 
to audit the accounts theretofore filed by the receivers, etc. On the 
day of the filing of the last mentioned pétition MahafFy was appointed 
spécial master, and it was ordered by the court as f ollows : 

1. That said receivers shall forthwith flle in this court their twenty-thlrd 
and final account, [being subséquent to the accounts referred to In the last 
iiamed pétition] showlng thelr recelpts and dlsbursements since the date of 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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their twenty-secoiul, lieing their last, report and acconnt, and sliowing the net 
amount of money tbeii remalnlng in their hands as receivers as aforesaid. 

2. That William G. Mahatïy be and lie Is liereby appointed spécial miieter 
of tliis court, with the usual powers and for the following purposes : 

(a) To audit the accounts of sald receivers now flled and of record in said 
cause, together with the account above provided for in this order. And it 
is further ordered by the court that said receivers shall forthwith file with 
said master ail vouchers showing expenditures made by theni as receivers 
during the terni of their said receivership. 

(b) To take évidence in respect of, to consider and state an account upon 
said pétition praying for an apportionment of the expenses of sald cause and 
receivership hetween the fund representing the proceeds of sale of the real 
estate and plant covered by the mortgage and bonds of said Company and the 
fund constituting the gênerai assets derived froni the balance of the estate of 
sald Company. 

^ (c) To take évidence in respect of, to consider and report upon said péti- 
tion of said receivers for an allowance to said receivers for their compensa- 
tion and compensation of their counsel. 

(d) To ascertain and report the docket and ail other costs in said cause. 

(e) To state an account showing the net amount of uioney belonging to the 
estate of said receivership af ter the paynient of ail proper expenditures there- 
from in view of his flndlngs upon the niatters hereinbefore referred to him, 
and to state an account showing the distribution of said net balance of the 
funds of said estate among the persons entitled thereto. 

(f) With ail convenient speed to report his findings and awards upon tlie 
several subject-matters herein referred to him. 

3. It is further ordered by the Court that the said master shall, before pro- 
ceeding to hearings upon this référence, give public notice to ail creditors, 
stockholders and bondholders of said the Diamond State Steel Company, and 
ail other jjersons interested therein, by advertisement inserted in the Mornlng 
News, a daily newspaper published in the city of Wilmington, Delaware, 
once a week for four successl\-e weelis, of the time and place of his commencing 
]>roceedings and hearings hereuuder, and of the day on or before which ail 
persons will be retiuired to file exceptions or objections, if any, to the accounts 
of said receivers. 

4. For the purposes of this référence the three above recited pétitions of 
sald receivers are referred to the said matter, together with the said reports, 
accounts and vouchers of said. receivers. 

After duly giving notice as reqtiired by the order the master pro- 
ceeded with the taking of évidence, oral and documentary, touching 
the matters referred to him. The évidence is voluminous, filling be- 
tween 3,400 and 3,500 typewritten pages, wholly aside from a large 
mass of documentary évidence consisting of books, vouchers and other 
papers. The taking of évidence began October 6, 1910, and was fin- 
ished April 4, 1911, sessions for the purpose having been held by the 
master on forty-eight days. After the conclusion of the évidence the 
master procéeded to consider the same, hearing protracted arguments 
from counsel, consuming four full days. After laboriously consider- 
ing the évidence in connection with the arguments, and ruling upon 
numerous objections taken to his draft report, not only by the re- 
ceivers, but sundry bondholders and gênerai creditors of the steel 
Company, the master filed the same as his report, embodying therein 
his findings, conclusions and recommendations November 15, 1912. 
To the report as filed the receivers and the said bondholders and gên- 
erai creditors respectively filed exceptions in this court December 13 
and 14, 1912. At the time appointed for the hearing of thèse excep- 
tions, objection having been taken by the said bondholders and gên- 
erai creditors to the generality and form of the exceptions of the re- 



HITNER V. DIAMOND STATK STEEL CO. C19 

ceivers, leave was asked and obtained to file amended exceptions on 
both sides. This was done by the gênerai creditors Maixh 3, 1913, 
and by the bondholders and receivers March 8, 1913. The amended 
exceptions contained certain spécifications not set forth in any ob- 
jections theretofore taken before the master to his report, and the 
same were referred to him for considération, disposition and further 
report in connection with his original report filed November 15, 1912. 
Thereafter the master reported his findings and conclusions upon the 
amended exceptions April 4, 1913; and final argument was heard upon 
the master's report as amended in connection with the amended ex- 
ceptions April 28, 1913, and the three succeeding days. 

Generally speaking, and without going into détails at this point, the 
master in his report concluded and recommended (1) that the unpaid 
taxable costs of this cause be apportioned equally between the fund 
representing the proceeds of sale of the real estate and plant cov- 
ered by the mortgage and bonds of the steel company and the fund 
constituting the gênerai assets derived from the balance of the estate 
of that company ; (2) that the expansés of the administration of the 
estate of the steel company should be apportioned between the two 
above mentioned funds in manner as therein recommended. To the 
above two findings and recommendations no objection or exceotion 
has been interposed by anybody, and those findings and recommenda- 
tions are unobjectionable. The master in and by his report further 
finds that the receivers be surcharged in their account in the sum of 
$21,467.85, representing crédits claimed by the receivers for expendi- 
tures held by the master to hâve been improperly, unnecessarily and 
extravagantly made for wages and salaries, office expenses, rents, 
travelling expenses, and divers other items unnecessary to enumerate. 
And he further finds that the receivers are not entitled to compensa- 
tion in the amount claimed for them by their counsel. July 6, 1907, 
they received for their own services and those of their counsel $25,- 
000, of which $6,250 was paid to their counsel ; the remaining $18,750 
being retained by them for their own benefit. In their pétition of 
June 20, 1910, above referred to, they pray for a further allowance 
of "fifty thousand dollars or such other sum as to the court may seem 
proper" for the compensation of themselves and their counsel. The 
master finds and recommends that a total allowance of $37,000 be 
made to the receivers for compensation of themselves and their coun- 
sel, of which $20,000, including what they had retained for their own 
benefit as above stated, should go to the receivers, and $17,000, in- 
cluding what their counsel had already received as above stated should 
go to such counsel ; the resuit being that were it not for the surcharges 
made by the master against the receivers they would receive in addi- 
tion to the sum already paid to them for their own benefit the addi- 
tional amount of $1,250, while they would receive for the benefit of 
their counsel the sum of $10,750, in addition to what they had already 
received for the benefit of such counsel. To the findings and recom- 
mendations of the master touching surcharges as above mentioned and 
his failure to find that the receivers were entitled to the amount of 
compensation claimed for them and their counsel, exceptions hâve been 
filed on the part of the receivers. On the other hand, the said bond- 
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liolders and gênerai creditors hâve excepted to the findings and recom- 
mendations of the master in that, as claimed, he did not surcharge the 
receivers in a sufïicient amount, and also in that he allowed to the re- 
ceivers for the benefit of themselves and their counsel a larger sum 
than was justifiable under the circumstances. 

[1] A question which should be preliminarily disposed of relates to 
the conclusiveness or weight which attaches to the findings and con- 
clusions of a master in chancery upon disputed questions of fact or 
mixed law and fact. On this subject a number of cases hâve been 
cited by the counsel for the respective parties. It is unnecessary to 
review them in détail. They recognize a clear distinction betvveen a 
référence to a master by the consent of the parties, on the one hand, 
and, on the other, a référence to a master solely by the action of the 
court. In the former case the parties virtually constitute the master 
an arbitrator to décide between them and bis findings on questions of 
fact or of mixed law and fact, where the testimony or other évidence 
is conflicting, unless under exceptional circumstances, are conclusive 
upon them. In Davis v. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237, 
39 L. Ed. 289, where the référence to the master was by the consent 
of the parties, the court said : 

"xVs the case was referred by the court to a master to report, not the évi- 
dence merely, but the facts of the case, and hls conchislons of law thereon, 
we thlnk that hls fliiding, so far as it involves (inestions of fact, is attended 
by a presumptlon of correctness slmilar to that in the case of the flndinfî by a 
référée, the spécial verdict of a jury, the findings of a circuit court in a case 
tried by the court under Kev. Stat, § 049 LU. S. Oomii. St. 1901, p. 5251, or 
In an adnilralty case a])pealed to tliis court. In neither of thèse cases is the 
liudlng absolutely conclusive, as If there be no testimony tendlng to support 
it; but so far as it de])ends upon coutticting testimony, or upon the credibllity 
of witnesses, or so far as there Is testimony consistent wlth the llndlng, it 
must be treated as unussailable." 

Where the référence is by the court, and not through the consent 
of the parties, a différent rule applies; the finding of the master on 
questions of fact carrying with it less weight than in the former case. 
It bas been said that in such case the findings and conclusions of a 
master are merely advisory to the court Icaving the case open to be 
determined by the court upon the weight of the évidence. The weight 
of authority, however, and the better reason clothe the findings and 
conclusions of the master with a presumption of correctness, not 
lightly to be disregarded. Unless in a clear case the findings and con- 
clusions of the master based upon conflicting testimony and évidence 
should not be disturbed; for the witnesses, not appearing before the 
court, but testifying before the master, the latter is in a more ad- 
vantageous position from personal observation of the witnesses, their 
demeanor and their manner of testifying, to form a reliable opinion 
of the weight of the testimony than the court, not enjoying such an 
advantage. Hence the findings of the master even where the référ- 
ence is not bv the consent of the parties are prima facie correct. 
Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664: 
Metzker v. Bonebrake, 108 U. S. 66, 2 Sup. Ct. 351, 27 L. Ed. 654; 
Callaghan v. Myers, 128 U. S. 617, 9 Sup. Ct. 177, 32 U Ed. 547; 
Camden v. Stuart, 144 U. S. 104, 12 Sup. Ct. 585, 36 E. Ed. 363; 
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Cimiotti Unhairing Co. v. American Fur Refining Co., 168 Fed. 529, 
93 C. C. A. 546. 

In Tilghnian v. Proctor, supra, the court said : 

"We are tlieii brought to a considération of the exceptions taken to tlie mas- 
ter's report in matters of fact, atïecting the accuracy of his conclusions in 
respect to the amount of those profits, gains and savings. In dealing witli 
thèse exceptions, the conclusions of the master, depending upon the weight of 
conflicting testitnony, hâve every reasonable presumptlon in their favor, and 
are not to be set aside or modified unless there clearly appears to hâve been 
errer or mistake on his part." 

In Camden v. Stuart, supra, the court said: 

"In cases of this kind, referred to a master to state an aceount, depending, 
as they do, upon an examinatlon of books, upon the oral testimony of wit- 
nesses, and, perhaps, as in this case, upon the opinions of an expert, 'his con- 
clusions hâve every reasonable presuuiption in their favor, and are not to be 
set aside or modified unless there clearly appears to hâve been error or mis- 
take on his part.' This vvas the rule laid down by this court in Tilghman v. 
Proctor, 125 U. S. 136 [8 Sup. Ct. 804, 31 L. Ed. 664]," etc. 

In Cimiotti Unhairing Co. v. American Fur Refining Co., supra, 
the court of appeals for the third circuit, in 1909, approved the fol- 
lowing proposition laid down by the court below : 

"The well-settled rule is that the conclusions of a master on matters of 
fact hâve every reasonable presumptlon in their favor, and are not to be set 
aside or modifled, unless there clearly appears to hâve been error or mistake 
on his part." 

[2] But it is insisted by the counsel for the receivers that inasmuch 
as the receiver Wallace and Frank W. Todd hâve given oral évidence 
touching a number of material and important matters and transac- 
tions, and hâve not been directly contradicted or discredited by other 
oral évidence, their statements should hâve been deemed by the master 
absolutely true, and that he should hâve treated the case in so far 
as testified to by thèse witnesses without direct contradiction as one 
of law and not of fact. There is a palpable distinction recognized by 
the authorities and founded in reason between the force of the find- 
ings of a master on questions purely of law, on the one hand, and, on 
the other, questions purely of fact, or of mixed law and fact. This 
case is not included in the former class ; for while the receiver Wal- 
lace and Todd bave not been directly and categorically contradicted 
with respect to a number of facts and transactions of a material na- 
ture by the oral testimony of other witnesses, their testimony with 
respect to such facts and transactions bas been shaken and largely 
discredited by divers proof s in the case, including not only papers and 
documents, but circumstantial évidence in the oral testimony of other 
witnesses. Not only so, but in a number of instances the circum- 
stance that the books kept under the supervision of the receivers, and 
of the contents of which Wallace and Todd must be presumed to hâve 
had knowledge, f ail to disclose facts and conditions testified to by them 
which had they existed would or should hâve been disclosed in the en- 
tries therein, further tends to render their testimony unsatisfactory 
and questionable. Nor does it necessarily follow that where oral tes- 
timony on one side of a case is wholly uncontradicted it must be ac- 
cepted as true and the case treated as one of pure law. For those so 
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testifying may either be mistaken or testify falsely. The probability 
or improbability of their statements must be taken into considération. 
A sworn and uncontradicted statement that the moon is made of green 
cheese, or that a witness had run a mile in a minute, cannot establish 
the truth of either affirmation as matter of law or, indeed, of fact. 
So, a plaintifï who gives uncontradicted testimony in support of a 
claim asserted by him is not as matter of law necessarily entitled to 
recover. I do not perceive any ground on which this case can be ex- 
cepted from the gênerai rule that a master's findings on disputed ques- 
tions of fact are presumptively correct and should not lightly be set 
aside by the court. 

But were it otherwise, the évidence in connection with the briefs 
of counsel and an indépendant examination of the law of the case,, 
hâve satisfied me that the findings, conclusions and recommendations 
of the master were proper and that his report should not be disturbed. 

[3] There are certain prominent features of the case strongly tend- 
ing to establish neglect and mismanagement of the estate of the steel 
Company by the receivers. In the first place from the manner in 
which they kept their accounts it is apparent that they did not ade- 
quately realize the obligations they had assumed as trustées for the 
bondholders and gênerai creditors of the steel company. If there was 
one duty more incumbent upon them than another it was to keep or 
hâve their books and vouchers kept in such manner as to furnish an 
intelligible and perspicuous account of their acts and transactions in 
order that the bondholders and gênerai creditors, as well as the court, 
might at any time as occasion required promptly and readily ascertaia 
the true condition of afïairs. But this to an inexcusable extent they 
failed to do. It is true that in the seventh paragraph of the original 
order of their appointment December 12, 1904, they were required 
to "make and file quarterly returns of their receipts and disburse- 
ments during their continuance in office," but in the same section it 
was also provided: 

"That said receivers are hereby dlrected and required to keep proper books 
of aceount wherein shall be stated the earniugs, expenses, receipts and dis- 
bursements of the said trust uiider this order of their appointment, and pré- 
serve voucliers for ail paj'ments made on aceount by them thereon." 

It goes without saying that the quarterly returns of merely receipts 
and disbursements were wholly inadéquate to furnish the data requi- 
site for the final settlement and adjustment of the afïairs of the steel 
company, and could not be deemed a compliance with the obligation 
resting upon them as trustées to keep proper books of account and 
vouchers as above stated. The fact that the quarterly accounts of the 
receivers largely failed to specify with particularity the items or 
classes of items for which expenditures were made, and the items or 
classes of items for which moneys were received by them, rendered 
it ail the more important that the books and vouchers, in contradistinc- 
tion to the quarterly accounts, should be full, detailed and explicit. 
Had their books and vouchers been properly kept the référence of 
July 27 , 1910, would hâve entailed but little trouble and the consump- 
tion of but little time for the ascertainment and détermination by the 
master of the matters submitted to him on the référence. But owing 
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to the failure of the receivers to make intelligible and sufficiently par- 
ticular entries in their books of account and vouchers as they should 
hâve donc under the duty which they as trustées owed to the bond- 
holders and gênerai creditors, a complicated problem confronted those 
conducting the proceedings before the master to supplément and ex- 
plain the entries in the books and vouchers by oral and documentary 
évidence. This necessitated the taking of a large aniount of oral tes- 
timony besides the production of documentary évidence, involving a 
delay of several years and the incurring of heavy costs and expenses 
and the loss of interest to the bondholders and gênerai creditors whom 
the receivers were in duty bound to protect. The loss thus occasioned 
resulting to the bondholders and gênerai creditors will amount to many 
thousand dollars and is largely attributable to the négligent omission 
by the receivers to keep their accounts in such form and with such 
particularity as to be intelligible to those for whom they were trustées. 

[4] Further, the receivers claim crédit for large sums improperly 
expended by them without authority of the court in an unsuccessful 
effort to reorganize the steel company or "sell the plant as a whole at 
private sale," before receiving any authority for either of thèse pur- 
poses. The court never authorized a reorganization of the steel Com- 
pany or a disposition of its plant at private sale, nor did it authorize 
the sale of the plant until September 21, 1906, when it ordered that it 
be exposed to public sale. Yet the receivers claim crédit for various 
sums for travelling expenses including a large amount improperly ex- 
pended from time to time by the receiver Wallace within the period 
of eighteen months next following the appointment of the receivers 
December 12, 1904, by way of his travelling expenses and the enter- 
tainment of sundry persons whom he consulted on the subject of the 
disposition of the plant. In many instances travehing expenses were 
incurred for différent purposes, some legitimate and others illegitimate, 
and were included in a single voucher, and were so expressed as not 
to be susceptible on their face of an ascertainment of the relative 
amounts of the legitimate and illegitimate expenditures and in such 
cases it was necessary to resort to évidence aliunde. 

x\lthough the receivers were not or might not hâve been entitled to 
any crédit by reason of the confusion of their accounts, the master 
using whatever light he could obtain upon the subject has erred, if 
erring at ail, in treating the receivers with undue liberality in his dé- 
termination of the amount to which they were entitled to crédit by 
way of travelling expenses. And a statement similar to the above is 
applicable to the case of crédits claimed by the receivers for travelling 
and other expenses of various offîcers employed by them with the 
différence that in the case of such subordinate officers the expenditures 
were usually stated with greater particularity and were in smaller 
amounts. The witness Frank W. Todd was permitted to draw from 
the "petit cash drawer" from time to time considérable sums of money 
upon depositing in the drawer receipts for the same specifying only 
that the sums therein mentioned were for "expenses," without any 
itemization whatever. 

Further, ■ the évidence shows that the receivers were extravagant 
and at f ault in employing and paying an unnecessary number of clerks 
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and employées and renting an unnecessary number of offices at a large 
expenditure until after the sale and delivery of the real and personal 
property of the steel company, and retaining thereafter, and at least 
until the order of référence to the master July 27, 1910, two clerks on 
substantial salaries when there were no sufficient receipts or need for 
clérical assistance to justify that course. 

Further, the receiver Wallace was the owner of bonds and capital 
stock of the steel company to the amount of about $200,000. It does 
not appear that the receiver Winchester ovvned either bonds or stock 
of that company. A given plan for reorganization might be very ad- 
vantageous to a large bondholder and stockholder, and at the same 
time detrimental to other bondholders and général creditors. The évi- 
dence points unmistakably to an effort on the part of the receiver s to 
secure a reorganization of the steel company without any authority on 
their part so to do. The large amount of travelling expenses together 
with other évidence in the case cannot be reconciled with a mère in- 
tent on the part of the receivers to effect a sale in contradistinction to 
a reorganization of the company. And this accounts for much of 
the delay in the performance of their duties as receivers and in their 
settlement of the estate. 

The évidence shows that the receivers with respect to a number of 
matters affecting the interests of the bondholders and gênerai creditors 
proceeded without due considération of their authority, or any ap- 
plication through their counsel for instructions, and they seek to jus- 
tify themselves for entering into sundry unauthorized transactions 
upon the ground that no loss resulted to the estate. This is particu- 
larly true of what was designated in the argument as the "trading ac- 
count." The receivers on their pétition to the court had received au- 
thority to manufacture certain portions of unmanufactured materials 
as in their judgment would facilitate or render more profitable the 
sale and disposition of the product, and to purchase from time to 
time such materials as would "enable them to carry on such limited 
manufacture as above authorized, and to purchase such manufactured 
materials in the open market as in their judgment would be profitable 
to complète lots of manufactured products of said company for the 
purpose of the sales thereof hereinbefore authorized." Instead of con- 
fining themselves within the limits of the authority thus conferred the 
receivers used the funds of the estate for the purchase of manufac- 
tured material to a large amount, not within the scope of their author- 
ity, and resold the same claiming that they had thereby made a profit 
of about $3,000, but without taking into considération any expenses 
for carrying on the opération. The évidence in fact shows that the 
receivers improperly conducted the "trading account" prior to receiv- 
ing any authority under their above mentioned pétition. 

Further, the management of the estate of the steel company by the 
receivers displays much improvidence, irregularity and négligence. 
This court does not impute to either of the receivers a dishonest or 
immoral intent. But solely as illustrative of the laxity which marked 
their dealings with the property of the estate, it appears from the évi- 
dence that the receiver Wallace made use of its funds for the purchase 
of certain coal for himself and sundry employées of the receivers 
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without causing any charge therefor to be made on the receivers' 
books, although admitting before the master on the référence this ir- 
regularity. Doubtless this was an innocent errer but, occurring on the 
part of a receiver, discloses a degree of inattention or neghgence not 
compatible with a proper discharge of the fiduciary duties attaching 
to the position. No case can be marked by such delay, irregularities 
and loss to creditors largely through the inattention or négligence of 
the receivers as hâve been hère displayed without causing reproach to 
the administration of justice. It is impossible to read the évidence, 
the briefs of counsel and the report of the master without being im- 
pressed with the conviction that the receivers largely dealt with the 
property of the steel company without any just récognition of the ob- 
ligation they were under to act only according to their authority, but 
in the same manner as if they and not the court had sole jurisdiction 
and power over the administration and disposition of the estate. 

[5] It was urged with much insistence by the counsel for the re- 
ceivers that from the nature and circumstances of their appointment 
they were clothed with a discrétion in the exercise of their officiai 
duty and could not be held accountable for any loss or damage re- 
sulting to the creditors of the steel company from an honest exercise 
of that discrétion. This is true, subject to the important proviso, that 
in the exercise of their discretionary power they were not guilty of 
carelessness, négligence, extravagance, or other fault resulting in loss, 
which would and should hâve been avoided by reasonably prudent 
men in the discharge of their duty as trustées. In the présent case 
the receivers in their management of the estate clearly did not satisfy 
the proviso. 

It is claimed that the receiver Wallace is entitled to considération 
and commendation by reason of the fact that he succeeded in collect- 
ing from certain pools the sum of $62,791.62, and turning it over to 
the receivers and that while he in his private capacity had no title to 
the above sum, or any part of it, yet it was solely on account of his 
personality that it was possible to collect the same. It should be said 
with respect to this matter that the évidence, documentary and cir- 
cumstantial, shows to a moral démonstration that as between Wal- 
lace and the estate of the steel company whatever right there was to 
receive the above sum was vested, not in Wallace, but in the estate 
and that it was obtained by the receivers by virtue of their receiver- 
ship. 

Wallace was the managing receiver and to him mainly attaches 
such culpability as is shown in the settlement of the estate of the steel 
company. But at the same time Winchester as a co-receiver who 
failed to scrutinize more closely what was done cannot be exonerated. 
If he be the victim of misplaced confidence he must nevertheless bear 
the conséquences. 

In the décision of this case the court is bound to consider the in- 
terests of the creditors of the steel company as well as those of the 
receivers, and it would be grossly at fault were it without sufficient 
cause to permit itself to lean in favor of the receivers and against the 
creditors who are the beneficiaries for whom the receivership was con- 
stituted. 

207 F.— 40 
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[6] It îs impracticable, as it is unnecessary, to discuss in détail the 
various exceptions taken bj^ the respective parties to the master's find- 
ings. He has with unusual assiduity and abihty treated and disposed 
of the subject-matter of the exceptions in his voluminous and well 
considered report. He was conf ronted with a duty most embarrassing 
in some respects, calling for the exercise of sound judgment, especially 
in the matter of making partial allowances of crédits claimed by the re- 
ceivers where through omission by them in their books and vouchers 
to separate proper from improper items there was no means of reach- 
ing a clear and mathematical division or apportionment. In the dis- 
charge of this délicate and difficult duty he has displayed sound judg- 
ment and zeal to reach proper results. 

I am satisfied after an examination of the record and of the argu- 
ments of counsel that his findings, conclusions and recommendations 
should not be disturbed. It may be that the court in the absence of a 
référence might hâve been less libéral to the receivers and their coun- 
sel, but on the whole I think there is no substantial ground of objec- 
tion. 

With respect to the disposition of the costs and expenses of the réf- 
érence in question I am not prepared to overrule the finding of the 
master that they should be borne equally by the receivers and the es- 
tate. 

The exceptions to the findings of the master must be overruled and 
his report in ail respects approved and confirmed. Let a decree in ac- 
cordance with this opinion be prepared and submitted. 



THE ROBERT H. COOK (two cases). 
(District Court, N. D. New York. August 18, 1913.) 

1. TowAQE (§ 12*) — Duty or Tows to Follow Tug. 

It is the duty of those in charge of boats making up a tow to do what 
they reasonably can, in the exercise of ordinary care, to see tliat tliey 
follow the tug. 

[Ed. Note. — For other cases, see Towage, Dec. Dig. § 12.*] 

2. TOWAGE (§ 12*) INJURT TO ToW — LiABILITY. 

When a tug with 29 coal-ladeii boats in tow in 14 tiers of two each 
and one in the rear was passing around Pulpit Point in Lake Chainplain 
where the channel is winding, going north, a canal hoat on the port side 
of the tow sagged against the government boom placed to keep boats off 
the rocks and was injured, Increasing her leak. There was considérable 
wind from the south and a strong current. The master of the boat was 
not using her tiller. He knew of the Injury but after pumping her ont 
several times went to sleep at night when the tow was more in the open 
lake and the water was rough, leaving no one on watch. He was awak- 
ened by the eoming in of the water and he and the master of the boat 
alongside started to puuip, but she soon sank. He did not notify nor sig- 
nal the tug of her condition. Helcl, that the master of the tug was nég- 
ligent in attempting to pass the point with such a tow under the weather 
conditions prevailing and in not directing tliose in charge of the tows to 
use their tillers ; that the master of the canal boat was also in fault for 
not Iceeping watch and glving notice of her injury, in which case the tug 

•For otber cases see same topic & § number in D(C. & Am. Digs. 1907 to date, & Rep'r Indexes 
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mlght hâve saved her or lessened the damage; and that the damages 
should be divided. 
[Ed. Note. — For other cases, see Towage, Dec. Dlg. § 12.*] 

In Admiralty. Libels by the Western Assurance Company and by 
the British & Foreign Marine Insurance Company, Limited, against 
the steam tug Robert H. Cook. Decrees for libelants for half damages. 

Carpenter & Park, of New York City, for libelants. 
O. A. Dennis, of Whitehall, N. Y., for claimant. 

RAY, District Judge. As both the above cases arise eut of the same 
accident, they will be considered together. 

April 27, 1909, at about 9 a. m., the canal boat "Fred Grube," laden 
with a cargo of coals with some 28 other loaded boats, was taken in 
tow by the steam tug Robert H. Cook, owned by Lake Champlain 
Transportation Company, at Whitehall, N. Y., bound north for the 
port of Québec, Canada. The tow was made up in 14 tiers, two boats 
abreast, with a single boat in the rear of the line. The "Fred Grube" 
was the outside port boat of the tenth tier. When the tow started 
out the wind was blowing some from the south and increased during 
the forenoon, although this is denied by the claimant. The water was 
running high with quite a current. There was some dragging at times 
on points of land, as the channel was narrow and crooked when 
passing what was known as the "Marshes," and at or opposite Pulpit 
Point, on the west side of the channel and lake, some nine miles from 
Whitehall, the Fred Grube sagged outwardly and over towards the 
shore and struck a boom placed there to prevent the collision of passing 
boats with the rocky shore. The Fred Grube sustained some damage 
in this collision. The pumps were sounded but no leak of conséquence 
then appeared. The tow was not halted, it is claimed, and that some- 
thing like a half mile further on some of the foremost boats took 
the ground at a point separating what are known as the East and 
West channels. This caused a stop and the tug went back to pull the 
grounded boats off. It is claimed that at this time the master of the 
Fred Grube notified the captain of the steam tug Robert FI. Cook of 
the said damage to the canal boat, but that no attention was paid, and 
that nothing was donc to ascertain the extent or nature of the dam- 
age or secure the safety of the damaged boat. The tow was in shape 
to proceed about midnight, and some time thereafter, it is claimed, 
the Fred Grube, because of such damage, commenced to leak badly 
and soon filled and sank. That she leaked and sank is not denied but 
that the steam tug was in any way at fault is most strenuously de- 
nied. The libellant allèges fault and négligence in seven particulars, 
viz. : Not having a proper lookout ; not having a shorter tow by put- 
ting more boats abreast in a tier, thereby shortening the tow and 
bringing it more under the control of the tug ; not having a compétent 
master and pilot; the steam tug being of insufifîcient power to handle 
such a tow ; not having sufficient help on the tug and tow to keep such 
tow in the wake of the steam tug and consequently in the channel ; in 
negligently permitting the Fred Grube to sag to the shore and collide 

•For other cases see same topie & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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with tlie boom; in not coming to the assistance of the Fred Grube 
knowing her to be in danger or injured and taking proper and timely 
measures to insure her safety. 

Red Rock Bay is south of Pulpit Point, and in going north the 
course is first northwest towards the point and then bends quite sharp- 
ly towards the east and then to the north. It is hère that the United 
States government for many years has maintained the boom men- 
tioned to protect boats from going on the rocks. It is recognized 
as a more or less dangerous place. This boom was known, properly 
constructed, and located in a circulât form around the point. The 
tendency of a boat going against it was to sag away therefrom if 
being drawn ahead. The tug was manned by a captain, a pilot, two 
engineers, two iiremen, a deck hand, and a cook; was of 600 horse 
power and fitted with a steam pump having a capacity of 1,600 gallons 
per minute. Both the captain and the pilots were duly licensed. 
The western shore of the lake is mountainous with openings in the 
hills, and the claimant asserts that on arriving at this point tliere was 
a sudden rising of the wind or exposure to it which was unsuspected 
but that the tow was slowed down to some iy2 or 2 miles per hour. 
The master of the boat Grube does not complain of the speed; says 
it was going slow enough. Nine tiers of thèse boats passed the point 
without coUiding with the boom, but the Grube sagged outwardly and 
struck and slid along the boom as did the boat in her rear. The 
next boat in the tow was a scow with irons at the sides and this caught 
in the chain holding the boom and dragged it loose. The next boat 
in line, the Riley, ran on the rocks. The captain of the Riley signaled 
the tug, which drew in its hawser and came back to give any necessary 
aid. The master of the Grube was then on the Riley assisting in pump- 
ing. The claimant contends that it was while this was being done 
that the tow drifted ahead and that some of the boats grounded. The 
master of the Grube says that she struck the boom, port side for- 
ward of its cabin, with stich force that : 

"I stood on the deck and it raised me up about six inclies in tlie air on 
the deck." 

He explained this later as an upward bulge of the deck where lie 
stood. He was not thrown down. As to the efïect it had on the 
side of the Grube, he said it "opened her up about three inches." He 
had about 2i/'2 f eet f reeboard and : 

"Q. Was this damage to the boat above the water Une? A. It was right 
below the water. Q. At the point where the boat struck the boom? A. Yes, 
sir. * * * Q. Did yon soinid your pumps after striking the boom? A. 
Yes, sir. Q. Find any leaking? A. Just a trifle." 

Later he said this injury was some two feet above the water line. 
He then testifies that this collision occurred about noon, and that the 
tow went aground at about half past 12 or 1 o'clock and was straight- 
ened out about 5 o'clock, and that while aground the tug came back 
as far as his boat, and that: 

"I told Capt. Rockwell (in charge of the tug) he dainaged the boat and 
he better conie over aud look at her, and he uever auswered me, went on 
with his boat." 
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Says lie tried his pumps after that during the rest of the day and the 
last time, about half past 10 in the evening, found about four inches 
■of water and pumped her out. He conveyed no information as to this 
to the master of the tiig. Capt. Prior was in charge of the boat along- 
side of the Grube, and Gordon says he and Prior talked they would 
lie down and the first one to wake should call the other if anything 
Jiappened. 

"Q. What was the next thlng that hapjiened? A. When I waked up, there 
was about three inches of water on the floor; I called Capt. Prior and he 
came over and I got Victor Jandreau up on the boat behind and we casted 
liis lines on the J. G. Lafagette [the boat alongside the Grube]." 

He then says the boat sank before the remainder of the tow, four 
tiers, had passed. On cross-examination he says they went slow 
enough through the marshes and at Pulpit Point were going 3 or 4 
miles an hour; that his boat sagged up against the boom sidewise 
which he had stated projected 3 or 4 inches above the water; that 
the seam opened up was not below the water line and that the boom 
(Hd not strike the sheer plank ; that the seam he testified to on his 
direct examination as caused by the collision was a foot or two above 
the boom, and later he said two feet; and that so far as he could see 
there was no seam or injury below the water line. He was asked if 
he told the captain of the tug that he was leaking, and his answer was : 

"I don't remember. I don't believe he ever said a word. I l^now he didn't." 

He also testified that the boat leaked when loaded and that after 
that he tried his pumps. Then : 

"After you sagged against the boom did you try lier? A. Yes, sir. Q. Any 
waterV A. A little. Q. How much? A. About 1% inches or 2 inelies. Q. 
"VVliere after tliat did you try her? A. Now and tlien ail the way down. 
Q. Well, when? A. I should say probably every half hour. Q. Did you dis- 
cover any water in her? A. Just leaking right along. Q. Any more than 
what the gênerai leak had been prior to that time? A. Well, she leaked a 
little more after she struck the boom. Q. Ho^v much? A. Half an inch an 
hour." 

He made no signais to the tug, although he says he knew what the 
signais were and how to give them. He was alone on the boat and no 
one was left on watch when he went to bed. 

This was an old boat, built in 1891, but since some new timbers 
had been put in without changing the old ones. When the boat sank 
the tow was more out in the lake ; that is, where the lake was wider. 
Gordon also says the wind had increased, was increasing ail the time ; 
there was a strong wind and the sea was roUing pretty heavy at the 
time the boat sank, and that the boats rolled. He also says that he 
went to bed at half past 10, laid awake an hour and a half, and at 
half past 10 felt the sea shaking him up but went to sleep and was 
awakened by the water coming in at half past 12 or 1 o'clock. 

"Q. What arouud you? A. The water. Q. Touch you? A. Xo, I heard 
It coming in. Q. Waked you up? A. Yes, sir. Q. How much water was 
there? A. About three inches." 

This tow was about 1,800 feet from tug to rear boat and it was 
about 1,100 feet from the tug to the Grube. Capt. Prior makes no 
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claim to a heavy wind or to much of any wind when the tow started 
out, but says they f elt it more as they got further out and in the vicini- 
ty of the point where it has a sweep around the point. Gordon told 
Prior at the time : 

"If he had any damage It was In the forward of bis cabin ; he didn't know 
wliether he had any damage or net." 

Prior also says that Gordon did no more pumping after the colli- 
sion with the boom than usual and that he had been pumping ail 
the way down. Prior also says the tug was just drifting as they passed 
Pulpit Point and that the wind was on the starboard side and that 
the current set in towards the point. Rockwell, the captain of the 
tug, says he was going slow at the point; that the channel was nar- 
row and crooked ; that a helper would hâve been of no assistance ; 
that it could not hâve maneuvered alongside the tow; and that at 
the rear it would not bave been of any assistance. He also says : 

"Q. Was it the effect of the wind and current that sagged the beat up 
against the boom? A. Yes, sir." 

That he then slowed down ,and as soon as he reasonably could went 
back on the signal of the Riley, inquired if damage had been donc, and 
in suDstance informed ail of them that if damage was discovered to 
inform him. Riley corroborâtes this. He sat up ail night watching 
for leaks, although he had stopped the leak in his boat soon after 
the accident. Substantial évidence was also given that some considér- 
able time elapsed after the captain of the Grube discovered the water 
coming in and the sinking of his boat, and that the tug could hâve 
gone to its assistance and pumped her out or grounded her before 
sinking if he had been notified by signal. There is also évidence that 
if the men on the boats had been at their tillers they could hâve kept 
the boats away from the boom. There was also évidence that if the 
tow had been made with the boats three abreast it would not follow 
as well, especially around bends, and could not meet at ail places in 
the marshes. It was also testified that Gordon after the accident told 
Mr. Holden of the transportation company that he had no f ault to find 
with the tug and that Capt. Rockwell did ail that any one could. There 
is also évidence that the side of the Grube as she lay at the loading 
place, or in that vicinity, was bulged in and that the deck bulged up- 
wardly. 

I am very well satisfied from this évidence, a brief outline of which 
has been given, that there was négligence on the part of the captain 
of the boat Fred Grube as well as on the part of the captain of the 
tug Robert H. Cook. It is quite impossible from this évidence to dé- 
termine whose négligence caused the Grube to go on the boom, but it 
is quite certain that due care and watchfulness on the part of her cap- 
tain after the collision would hâve averted the sinking or would hâve 
enabled the tug to corne to her rescue and to hâve beached her at least. 

If, when boats are taken in tow as thèse were, the persons in im- 
médiate charge of them owe no duty to the tug or its owner, then it 
was in law the sole négligence of the tug that caused such damage to 
the Grube as she actually received when she struck the boom. If she 
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was injured in that collision, as Gordon claims she was, and was leak- 
ing thereafter constantly, and the wind was increasing and the waves 
running high and roUing and tumbling the boat, it is unaccountable that 
he should hâve gone to bed and to sleep on this very dark and misty 
night. It was gross négligence to do so. It is also very strange that 
Gordon did not give a signal when he awoke and found the water com- 
ing in, was awakened in fact by the inpour of the water. It appears 
that the owner of the Grube, Gordon, her niaster, had offered to sell 
her for less than the Insurance. The captain of the tug knew that 
this lake at the point was a dangerous place to navigate and that he 
had a very long and heavy tow as most of the boats had a double load ; 
and while, of course, her captain could not know how much the wind 
would blow on Lake Champlain during the voyage, or until he reached 
a wide channel and deep water where there would be no danger of 
running ashore or on the rocks in rounding points, he did know that 
/Vpril is a very uncertain month as respects the currents of air and 
their velocity; and I think it was négligence to attemijt to taKe tn? 
long tow of double-loaded boats through that crooked channel and 
around that dangerous point without taking extra care and précau- 
tion. The tow could hâve been divided until that point was passed in 
charge of two tugs, or if two tugs were not obtainable then a part of 
the tow should hâve been left behind. Capt. Rockwell could hâve in- 
structed the masters on the boats to use their tillers to keep the boats 
off. I do not think he was proceeding too rapidly ; if there was any 
fault in respect to speed at this point, he was going too slow, as boats 
will foUow better if the towline is kept taut at such a point. If the 
tow is left to drift, wind and current will take it ashore unless mov- 
ing out to sea. I am convinced that the Grube was in poor condition, 
an unsuitable condition for such a voyage loaded as she was, and that 
a very slight shock was sufficient to so open or weaken her seams as 
to make further progress dangerous to her. She was old; this was 
her first voyage that spring ; she was more or less damaged, etc. But 
ail this was unknown to the captain of the tug except as he looked her 
over generally. Ail this was known to her master. After the col- 
lision and increased leaking it was his duty at once to notify the cap- 
tain of the tug of her actual condition, which, on his own évidence, he 
did not do, and to keep a constant ail night watch, as they were going 
out into deeper and broader water in a very dark night and with in- 
creasing wind which rocked or tumbled the boat and made a heavy 
sea. There is grave suspicion that the master of the Grube did not 
care whether she sunk or swam, survived or perished, so long as he 
himself survived. At best he was lazily indiffèrent. He had reason 
to apprehend trouble in those troubled waters afteir the collision, tak- 
ing his own statement as true. It is évident that under ordinary con- 
ditions the Grube would not bave struck the boom, and it is equally 
évident that this boom was placed there with the expectation that un- 
der some conditions boats would swerve or sag from the channel and 
strike it. The boom was there to be struck on occasion and keep the 
striking boat off the rocks. But ail this does not excuse the want of 
suitable care and précautions on the part of the tug having the boats 
in tow, including the proper make-up of the tow, to meet conditions 
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known or reasonably to be apprehended. It would liave been a wise 
thing for some one to hâve provided fenders for thèse boats when 
rounding such a point where a dangerous situation was recognized and 
had been for some ten years. 

[1] It was the duty of the tow to follow the tug and of those in 
charge of the boats making up the tow to do what they reasonably 
could, in the exercise of ordinarv care, to see that this was done. The 
Stranger, 1 Brown, Adm. 281, Fed. Cas. No. U,523; 1 Asp. M. L. C. 
19; the Ciampa Emilia (D. C.) 46 Fed. 866; The Jacob Brandow 
(D. C.) 39 Fed. 831, 832; The Thomas Wilson (D. C.) 124 Fed. 649; 
The Henry O. Barrett (D. C.) 156 Fed. 417 ; The W. G. Mason (D. 
C.) 131 Fed. 632. This is not a case where a presumption arises from 
the mère collision of the Grube with the boom that the tug was négli- 
gent, for hère was a point to be rounded and a danger signal in the 
form of this boom which told ail navigators passing that there was li- 
ability to get out of the channel and that the boom was there to pre- 
vent going on the rocks in case they did or in case they were forced 
towards the point by wind or current or both. 

I am satisfied from the whole évidence and fînd : 
[2] I. That the captain of the Robert H. Cook was guilty of nég- 
ligence in attempting to take this long tow out into the main part of 
the lake and around Pulpit Point under the prevailing weather con- 
ditions and other known conditions, currents, etc., périls to naviga- 
tion, without a helper and without notifying those in charge of the 
loaded boats to be on the watch and use their tillers to keep ofif the 
boom and dangerous points. He had reason to apprehend that scme 
part of such tow, made up as this was and extended to such a length, 
was liable to be thrown by wind and current against the boom, with 
what force he could not foresee, but with sufficient force to cause dam- 
age to the weaker boats especially. While a short tow on a short tow- 
line will follow the tug and in its wake in a reasonably straight chan- 
nel, the rear portion of such a long tow as this in a crooked channel 
bending as this did at and in the immédiate neighborhead of Pulpit 
Point will not, especially if there be winds and currents, as there was 
hère, tending to deflect the tow and carry it on the obstruction or 
rocks. The captain of the tug of course knew that any sudden and at 
ail violent contact of any boat in the tow with the boom would be li- 
able to do damage and that such damage might resuit in sinking the 
boat. It was therefore his duty to exercise greater care and caution 
than he did in rounding or passing this point, with this tow, by either 
using a helper or by notifying the masters of the boats to use their 
tillers or fenders and seeing that it was done. 

IL This négligence on the part of the captain of the tug resulted in 
the collision or a collision so violent that, in view of her condition, 
damage was done to the Fred Grube which eventually resulted in her 
increased leaking and eventual filling and sinking. 

III. The Fred Grube was old and in a weak condition and liable to 
serions injury from a comparatively light shock or blow, and this 
condition was well known to her master and owner and was not 
known to the captain of the tug. 
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IV. It was the duty of the several masters of thèse boats which 
made up the tow, in the présence of the wind and current, tending to 
set or drift them in on this boom, and the boom and in the absence of a 
helper, ail of which was known to them, to use their tillers to keep, or 
aid in keeping, the boats ofif or away f rom the boom ; but the master 
of the Fred Grube, located as he was in the tow, with only 12 feet 
of line between his boat and the boat ahead and the same length of 
Une between his boat and the one in the rear, could not alone and 
of himself by the use of his tiller hâve kept ofï the boom, but he might 
hâve lessened the severity of the collision to some extent. 

V. The collision did more damage to the Fred Grube than was 
known and apprehended at the time by its master in charge, and he did 
not notify the captain of the tug of his real condition, of the character 
of the boat as to âge and weakness, or of the severity of the collision 
or of his increase in leaking. He conveyed no information to the 
captain of the tug which made it the duty of that officer to go on 
board the Grube and examine her injuries or not proceed on the 
voyage with her in tow. He was not then called on or required to 
eut her out f rom the tow or beach her in shallow water and was not 
guilty of any négligence in not then examining her or removing her 
from the tow and beaching her. The master of the Grube did not 
apprehend or realize the extent of the damage or effect of the blow in 
weakening her. Ordinary inspection at that time would not hâve 
disclosed the full extent of the damage. 

VI. Bat the master of the Grube did know that the shock of the 
collision was severe; that it had donc some damage; opened up a 
seam above the water line; bulged the deck more or less and caused 
some considérable increase in her leaks and that they were liable to 
still f urther increase ; and he was négligent in not inf orming the cap- 
tain of the tug of thèse facts. 

VIL If the captain of the tug had been informed of the actual and 
visible conditions, he could hâve taken proper measures to remedy 
the leaks, plan a watch, or even beach the boat then or at the first 
favorable opportunity. He was misled into inaction by the careless- 
ness of the master of the Grube. It is presumed he would hâve done 
his duty in thèse regards had he been fully informed of the conditions 
known to the master of the Grube. 

VIII. In view of the actual condition of the Grube known to its 
master after the accident, he was négligent not only in failing to notify 
the master of the tug fully but in going to bed and to sleep at half 
past 10 that evening under the known weather conditions and in failing 
to keep a watch, or calling for assistance to keep a watch, and in failing 
to keep his boat with such a leak pumped out. He knew, or should 
hâve known, what the master of the tug did not know and had no rea- 
son to apprehend, that the Fred Grube was liable to gradually fill; that 
under the strain of the heavy seas in the more open parts of the 
lake the leaking was liable to increase, the boat fill and sink. The 
master of the Grube was négligent in not keeping on watch himself 
or keeping a watch so as to give timely warning to the tug by signal 
or otherwise in case of a dangerous increase in the leaks. 
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rX. If a proper watch had been kept, the increased leaking would 
hâve been discovered in time and the tug could hâve been notified 
easily by signal and the Fred Grube beached in shallow water and 
most of the cargo saved as well as the boat itself. In short, by the ex- 
ercise of due and even ordinary care on the part of the master of 
the Grube, the damage could and would hâve been much decreased. 

X. The évidence shows the character of the shores of the lake to 
hâve been such that beaching in shallow water was practicable. 

XI: The évidence does not justify a finding that the damage to the 
Fred Grube in the collision was such, or of such a nature or character, 
that her sinking was inévitable. If a proper watch had been kept and 
the increased leaking observed, as it must hâve been, and a proper 
signal given to the tug, the captain of the tug could and presumably 
would hâve come back and assisted in pumping the Grube out in 
case hèr master was unable to keep the water down. If pumping 
would not hâve saved her, then beaching would hâve lessened the 
damage or loss. 

XII. I find that it is négligence for the master of a boat forming 
one of a tow in deep water and quite a sea, and which boat has been 
quite recently injured so as to considerably increase her leaks and bulge 
her decks and open her side above the water line, to go to bed and. 
to sleep, leaving no watch and no one to care for the boat. 

XIII. Under the circumstances disclosed in tue évidence, the cap- 
tain of the tug was not négligent in not placing a watchman on the 
Grube, and on that dark and misty night no watchman on the tug 
could hâve discovered the danger of the Grube because of the in- 
creased leaks. 

The remaining question is: Who must bear the loss? I think it a 
case where the master of the tug was primarily in fault, the damage 
to the boat resulting mainly therefrom, but that the négligence of the- 
master to some extent contributed to and increased such injury; and 
that the loss and damage to the owners of the cargo and to the owner 
of the boat and consequently to the insurers was largely contributed 
to and increased by the négligence of the master of the Grube, for 
which the captain of the tug was in no way responsible. It is a case 
where the loss of the boat ought to be divided and part borne by the 
transportation line, the tug, and part by the owner of the boat. I can 
see no justice in placing the whole burden on the tug or its owners. 
As to the cargo of coal, the transportation line, the tug, must bear a 
part of the loss in any event. Should it bear the whole loss ? Must it 
bear the conséquences of the négligence of the master of the boat on 
which was placed this coal for transportation ? 

It seems that Charles Gordon, the owner of the Fred Grube under 
a contract of sale, not paid up in full, was insured with the Western 
Assurance Company of Toronto, Canada, libelant, in the sum of $900- 
on the boat, "loss if any, payable to J. P. Tyler as his interest may 
appear," and that claim was made and $775 paid by the insurance 
Company. It also seems that Gordon received from the Delaware 
& Hudson Cbmpany on board this boat 191% tons of egg coal April 
23, 1909, which he promised to deliver in good order (dangers of the 
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sea excepted) to Carbray Son & Co., at Québec, Canada, and that the 
British & Foreign Marine Insurance Company, Limited, of Liverpool, 
libelant, insured for account of Carbray Son & Co., owner, said cargo 
of coal loaded on said Fred Grube in a sum equal to the value thereof. 
That claim of loss was made and that said British & Foreign Marine 
Insurance Company paid the value of such cargo, $1,082, less $82.30 
net salvage on such cargo, or the sum of $999.70. 

The claim in the respective libels is that, by reason of such loss, In- 
surance, and payment, the libelant became subrogated to the rights of 
the owner. The claimant Lake Champlain Transportation Company 
is the owner of the Robert H. Cook, and, in regard to loading the 
boat Fred Grube with this coal, the évidence shows that J. J. Man- 
ville was in the employ of the Lake Champlain Transportation Com- 
pany as its shipping clerk to look after the shipping, and that Gordon, 
owner of the Grube under the contract of purchase, and Tyler, the 
real owner, appHed to him to load the boat. Manville inquired if the 
boat Grube was insured and was informed that she was. He then 
gave orders to load her, and this was done. Manville had no other 
knowledge of the condition of the boat and made no examination or 
further inquiries. The transportation company was furnishing the 
boats to transport this coal going in this tow then being made up. 
Still the actual relations of the parties is not apparent. 

The Robert H. Cook has made no offer or tender, so far as appears, 
but has denied ail liability in each case. I think the steam tug Robert 
H. Cook is properly liable for one-half the loss on the cargo, $999.70, 
or $499.85, with interest thereon from the date of such payment and 
possibly for the whole thereof, and for one-half the $775 paid as 
loss on the boat Fred Grube, or $387.50, with interest from the date 
of such payment in case it is conceded those sums respectively were 
the face value of cargo, less salvage and boat. But of course the 
claimant is not bound by such payments made by the libelants and 
may contest such values. As no offer was made, I think the Robert 
H. Cook properly charged with taxable costs. 

If the parties do not agrée on such damages or the damages, it may 
be referred to J. Ward Russell, Glens Falls, N. Y., as master to 
take proof thereof and report, and also as to the actual relation be- 
tween the Robert H. Cook, or the said transportation company, and 
the owners of the coal and the insurer and the owner of the boat 
in the matter of transporting this coal. 

In the case The Transfer No. 8 (D. C.) 88 Fed. 551, the barge M. 
in tow of the W., by the mutual fault of the W. and transfer 8, was 
so damaged as to be in a sinking condition and was thereafter taken 
by the W. into deep water, where she sank. Judge Brown held the 
W. solely liable for the damage to cargo after the collision to the ex- 
tent of $1,000 on the ground that the W. had actual notice or knowl- 
edge of the sinking condition of the barge. I do not find anything in 
this case to change the conclusion to which I hâve corne. 
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In re WEIGHT-DANA HARDWARE CO. 
(District Court, N. D. Kew York. September 8, 1913.) 

BANKETJPTCY (§ 165*) — PREFERENCES — BANK DePOSIT — SeT-OfF. 

Prior to Jauuary 1, 1912, tlie baukvupt and claimant bank did business 
in the ordinary way; the bank receiviug the bankrui)t's deposlts and 
discountlng its paper wltli kuowledse of the bankrupt's insolvency, ap- 
plylng deposlts from tlnie to tlnie ou tlie indebtedness by direction and 
consent of the baukrupt. On tbat date, hovvever, the bankrupt's treas- 
urer ceased actlvely to engage in tlie business, and the person in cliarge 
was told by the bank's attorney, who was also attorney for the bank- 
rupt and vice président of tlie bank, that he sliould sell the goods of 
the bankrupt as fast as possible, even at cost, placlng the proceeds on de- 
posit in the bank for a space of 10 days whlch would be consumed in 
making an application for bankruptcy adjudication, whlch was filed 
January 17th. No ehecks were paid by the bank during this period wlth 
the exception of one for $14.35 for new goods, which it was necessary 
for the bankrupt to hâve and the drawing of wliich was consented to 
by the bank. On January 16, 1912, the bank transferred to one of the 
clerks In the ofiice of its attorney two notes of the bankrupt aggregating 
^5,200, with interest, taklng the clerk's note tlierefor wlth the notes of 
the bankrupt as collatéral; the transférée testifying that he did not ex- 
pect the bank would claim to hold liim on his note for an amount larger 
than he could coUect from the bankrupt's estate. Held, that the bank 
was entitled to the beneflt of the set-oft of deposlts against the bankrupt's 
indebtedness made prior to January 1, 1912, but that the deposlts ap- 
plled after that date constituted a préférence, and that the claiins of the 
bank and of the transférée of the notes were not entitled to allowance 
except on surrender of the amount so applied. 

[P]d. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 
266; Dec. Dig. § 165.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of 
the Wright-Dana Hardware Company, to review a referee's order dis- 
allowing a claim of the Utica City Bank unless the bank should sur- 
render and pay over the amount of an alleged préférence, and also 
disallowing the claim of one Robert L. Kinne unless he should sur- 
render and pay over the amount of an alleged préférence. Modified 
and affirmed. 

See, also, 199 Fed. 632; 205 Fed. 335. 

Martin & Jones, of Utica, N. Y., for trustée. 
Lynch & Willis, of Utica, N. Y., for claimants. 

RAY, District Judge. The pétition in bankruptcy was fîled against 
Wright-Dana Hardware Company of Utica, N. Y., on the 17th day 
of January, 1912, and it was adjudicated a bankrupt on the 5th day 
of February, 1912. The référée has found as follows : 

(1) That for several years prior to the filing of such pétition the 
said Wright-Dana Hardware Company had kept an account with 
the said Utica City National Bank. 

(2) That September 17, 1911, the said bank was the owner and 
hokier of certain promissory notes made by the said company aggre- 
gating over $14,000, and also the owner of other promissory notes 

•For other cases see same topic & § numbkk in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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made by other parties on which the said company was liable as in- 
dorser. 

(3) Thereafter the said company made payments on the said notes 
or renewals thereof as f ollows : 

1911. 

Dec. 18. Interest $ 30 11 

" 20. Principal T2o 55 

" 26. rrlucilial 376 45 

" 26. Interest Tt! 

Oct. T. Principal and Interest 100 42 

1912. 

Jan. 4. Interest 48 7T 

" 8. Principal 200 00 

" 8. Interest 1 27 

Total ?1,481 33 

(4) For the two years prior to January 1, 1912, one Lowery, the 
treasurer of the company, had sole charge of its business. 

(5) From that time on, having engaged in other business or duties, 
said Lowery ceased to be at the store of said company or actively 
engaged in the business of said company. 

(6) Thereafter one Samuel Bennett, an employé, was in charge of 
the store of the company, and one Mabel E. Denslow, bookkeeper, 
had the charge of depositing its funds received in conducting the 
business. She had no authority to draw checks on or against the 
bank account of said company. 

(7) For several years prior thereto Lynch & Willis, a firm of at- 
torneys at law, had been the attorneys for said company and also 
the gênerai counsel for the said bank, and thèse attorneys prepared 
and filed the pétition in involuntary bankruptcy which was signed 
and executed by said Utica City National Bank, said Robert L. Kinne, 
and one George S. Dana. 

(8) On said 15th day of September, 1911, said company was in- 
solvent and unable to pay its debts and continued in that condition 
down to the time the said pétition was filed. 

(9) When Lowery ceased actively to attend to the management of 
the afifairs of said company, January 1, 1912, no other officer of 
the company assumed or took charge of its afifairs or business or 
arranged to continue same. At about that date the préparations were 
commenced for having said company adjudged a bankrupt. 

(10) Said Bennett, however, continued in charge of the store and 
continued to sell the goods of the company and on or about January 
1, 1912, was told by Mr. Lynch, one of the firm of Lynch & Willis, 
the attorneys for said company, and who was also the vice président 
of said Utica City National Bank, that it would be a matter of some 
ten days before the application for adjudication in bankruptcy would 
be made, and to continue to sell the goods of said Wright-Dana Hard- 
ware Company until final arrangements were made to get out, and to 
hurry matters along and to get in as much money as possible and sell, 
if necessary, at cost priées. 

(11) Thereafter the selling of goods continued, the price for which 
the same were sold was received, and accounts due were coUected and 
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the moneys so received and collected were deposited in said Utica City 
National Bank down to February 5, 1912; the last deposit liaving 
been made February 2, 1912. 

(12) When Lowery, the treasurer of the company, so abandoned 
the business as above stated, there was an understanding arrived at 
or had between him and the said Utica City National Bank that no 
checks would be drawn upon or against the deposit of the said 
Company in the Said bank. 

(13) Thereafter, and up to January 11, 1912, no check was drawn 
on or against such deposits, so far as the évidence shows, and there- 
after only one check was drawn against it, viz., one for $14.35 Janu- 
ary 12, 1912, payable to the order of Sargent & Co. of New York 
City, which was drawn with the express assent and approval of said 
Lynch, then one of the attorneys for the said company and also 
attorney for and vice président of said bank, and was drawn to ob- 
tain certain goods from the said Sargent & Co. and which could not 
otherwise be obtained. 

(14) At the close of business January 10, 1912, the amount on de- 
posit in said bank to the crédit of said company was $52.69. There- 
after, the same year, the following sums were deposited pursuant 
to such understanding and from such sales and collections, viz., 
Tanuary llth, $109.55; January 13th, $300.73; January 15th, $166.- 
Ô7; January 16th, $100; January 18th, $271.42 and $100; Ja^nuary 
19th, $123.14; January 22d, $174.81; January 24th, $78.94; Janu- 
ary 27th, $220.29 and $95.75; January 30th, $121.36; and February 
2d, $132.33. 

(15) The total of such deposits during said times, less said check, 
was $2,032.73. 

(16) January 16, 1912, the day before the pétition was filed, the 
said bank applied $639.04 of such deposit then standing to the crédit 
of said Wright-Dana Hardware Company to the partial payment 
and satisfaction of one of the said notes still held and owned by the 
bank and made by the said company, and on the 26th day of Janu- 
ary, 1912, the said bank applied and credited $75 of such deposit 
standing to the crédit of said company in such bank to the payment 
of a note, made by Doti and Pandolfi and indorsed by said company, 
and which note was owned by the bank. Thèse applications of this 
deposit on thèse notes was not authorized by the Wright-Dana 
Company. 

(17) February 5, 1912, the day the adjudication in bankruptcy 
was made, the deposit to the crédit df said bankrupt in said bank, 
not deducting or allowing'such sums, $629.04 and $75, was $2,032. 73. 

(18) That the said City National Bank had cause to believe that 
the said payments aggregating $1,481.33, made between December 
18, 1911, and January 8, 1912, on said notes and renewals thereof, 
mentioned in finding 3 would efïect a préférence in its favor out of 
the assets of said company. 

(19) That said bank had reasonable cause to believe the receipt 
and rétention of the said sums mentioned in finding 14, and aggregat- 
ing, less the check, $2,032.73, would efïect a préférence in its favor 
from the assets of said company. 
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(20) That the claim of said Robert L. Kinne is based on certain 
of said promissory notes which were transferred by said City Na- 
tional Bank to the said Kinne formally merely and only for the pur- 
pose of permitting or enabling Kinne to enforce the claim thereon 
for the bank, and in efïect that said bank was and is the real owner 
of said notes so transferred. 

The référée fînds as a conclusion of law that such claims should not 
be allowed until the bank has surrendered and paid over to the trus- 
tée in bankruptcy said sum of $1,481.33 and the amount of such 
deposits, less the check paid, or $2,032.73. 

Note of $1,300. 

As to the payments mentioned in fînding 3, the facts are as fol- 
lows : June 7, 1911, the Wright-Dana Hardware Company gave the 
Utica City National Bank its note for $1,300, due December 18, 1911, 
and on that day, by direction of Lowery, the treasurer of the Com- 
pany, the bank credited on the note $30.11 and charged the account 
of the Company that sum and took a renewal note of $1,300, due in 
tvvo days or December 20, 1911. On December 20, 1911, the Com- 
pany held the note of one Fenton W. Johnson for $700, which the 
Company turned over to the bank, which discounted same and 
credited the account with the proceeds and by direction of Lowery 
charged the account $723.55 to apply on such note of $1,300, there- 
by reducing it to $576.45, for which sum a new note was given, due 
December 26, 1911. December 26, 1911, when this note fell due, 
Lowery instructed the bank to charge the account $377.12 to apply 
on the note, which was done, and a new demand note of $200 was 
given. This left the note of $200, dated December 26, 1911, out- 
standing and it forms part of the claim. 

Note of $100. 

October 7, 1911, the bank held a note of the company, dated Sep- 
tember 7, 1911, which fell due that day, and Lowery instructed the 
bank to charge the account of the company $100.42 in payment there- 
of, which was done. 

Note of $1,900. 

January 4, 1912, the bank held the note of said company for $1,- 
900, on which $48.77 interest was due, and the account of the com- 
pany was charged that sum and a new note of $1,900 given due Janu- 
ary 6, 1912. January 8, 1912, this note was reduced $201.27 by 
charging the account of the company that sum with the assent of 
the company, which gave a new note of $1,700, and it, less crédits, 
forms part of the claim. 

The claims presented by the Utica City National Bank are : Note 
$3,300, dated May 3, 1911, on demand with interest from August 1, 
1911. Note $2,300, dated August 9, 1911, on demand, interest from 
date. Note $200, dated December 26, 1911 (before mentioned), on 
demand, interest from date. Note $1,700, dated January 8, 1912 
(before mentioned), and interest on which is credited $629.04, Janu- 
ary 16, 1912. This crédit on this note was made by the bank the 
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day before the pétition in bankruptcy was filed by charging the ac- 
count of the company $629.04 and crediting same on the note. De- 
cember 26, 1911, Michèle Pandolfi and Rocco Dole gave said com- 
pany its note of $75, due January 26, 1912, and same was discounted 
by the bank for the company which indorsed it. January 26, 1912, 
when said note became due, the bank charged the account of the 
company the amount of such note. No authority was given the 
bank to charge the account either this sum of $629.04 or $75. The 
bank also files a claim of $220.29 on a note made by said Doti and 
Pandolfi and indorsed by said company and which fell due Mardi 26, 
1912. 

Robert L. Kinne files his claim on two notes made by said Wright- 
Dana Hardware Company and indorsed by it, viz., one dated June 
27, 1911, for $2,400, and interest from August 1, 1911, and the other 
for $2,800, dated May 23, 1911, and interest from August, 1, 1911. 

As to the relations of the Utica City National Bank and the 
Wright-Dana Hardware Company and tlie individual members of 
the respective corporations, the facts seem to be as foUows : Arthur 
J. Lowery was one of the incorporators of the Wright-Dana Hard- 
ware Company, a director and its treasurer. When the company was 
organized, Charles Symonds and De Puyster Lynch were stock- 
holders, but Mr. Symonds ceased to be a stockholder in 1904. He 
is the président of the Utica City National Bank, and Mr. Lynch 
has been its vice président since 1910. The Wright-Dana Hardware 
Company made its deposits witli said bank and no other. Mr. Lynch 
has been assisting in the management of the bank and was also the 
attorney of the Wright-Dana Hardware Company, being one of 
the firm of Lynch & Willis, which firm was gênerai counsel for the 
said bank. Mr. Kinne seems to hâve been in the office of Lynch & 
Willis. 

The évidence is sufficent to show that, from September, 1911, on, 
the bank was familiar with the involved financial afïairs and condi- 
tion of the Wright-Dana Company. August 31, 1911, the indebted- 
ness of the company was $32,561.79. In 1909 its loss was $9,123.92; 
in 1910 its loss was $7,466.97; and in 1911 its loss was $5,481.79— 
in ail about $22,000. The main portion of the indebtedness of the 
company to the bank had existed for several years. The cause of 
change from time to demand notes was that Mr. Symonds, président 
of the bank, wanted the line of crédits reduced, and from time to 
time Lowery had conférences with Mr. Symonds as to the indebted- 
ness of the company, and in a gênerai way Lowery told hini that the 
company needed some money ; that they were trying to interest 
additional capital and did not want the bank to crowd them. Lowery 
says, and Mr. Lynch does not contradict, as follows : 

"Q. Ilad you, after sunmier and siirinjr of 1011, conférences fi-om time to 
time witli Mr. Lyncli in respect to your financial affalrsï A. Yes. Q. Gone 
over tliose matters vvltii Imn? A. Yes." 

I think it is presumed, or at Icast fairly may be assumed or infer- 
red from this uncontradicted évidence, that Lowery told Air. Lynch 
the trutli and disclosed the situation. As to the assets of the Wrisrht- 
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Dana Company, Lowery says, and the évidence is not disputed, that 
the same consisted of fixtures, accounts receivable, and stock. The 
stock was diminished from September 11, 1911, to February 5, 1012, 
but it varied only as the ordinary sales would vary it, and the sales 
were not large. The fixtures did not vary much, and the accounts 
receivable did not vary more than about $1,000. At the time of the 
bankruptcy the accounts receivable were $2,621.74 good and $2,- 
178.83 bad. Of thèse accounts the trustée bas collected $2,212.17, 
and the value of the uncollected accounts is about $150. The stock 
and fixtures of the company at the time of the bankruptcy sold for 
$8,750. As the indebtedness of the company September 1, 1911, was 
over $32,000, and there is no évidence of any substantial decrease, if 
we assume that the company, Mr. Lynch, and Mr. Symonds consid- 
ered the bills receivable to be worth $5,000 and that the stock and 
fixtures were worth about $10,000, making.allowance for decrease 
by sales, it seems certain they knew from September on that the 
Wright-Dana Company was hopelessly insolvent. There is no évi- 
dence that bankruptcy was contemplated prior to January 1, 1913, 
unless we are at liberty to infer that it was in mind prior to that 
date. 

When Lowery left the store January 1, 1912, he left Bennett in 
charge and told him to keep the store open and go along as before. 
Mr. Lynch told Bennett to "hurry matters along and get in as much 
money as possible and sell even if I (Bennett) had to sell at what 
articles cost." After Lowery left, Bennett went to Mr. Lynch and 
had an interview with him. Lynch told him to stay and continue 
until something further developed. Bennett also says : 

"I asked wliether or not it would be a good plan to sell every one that came 
in the store at what au article cost, and he said to get priée (cost?) of article 
rather than let the party go. Q. To make a sale if possible? A. Yes. * * * 
I wanted to know .iiist what to do, and he (Lynch) told me it was a matter 
of ten days until they applied to the courts for bankruptcy and told me to 
continue to sell goods until final arrangements were made to get out. * * * 
Q. Did you hâve any talk with auybody in the office of Lynch & Willis? A. 
Yes, ilr. Kinne. Q. What conversation with Mr. Ivinue? A. Along the same 
Unes ; he was of the same opinion. * * * q. Was there anything said by 
ilr. Lynch or Mr. Kinué as to deposits being made frequently? A. There was 
something said ; if there was no deposit made for two or three days some 
one from the bank would send word down as to why deposits were not made." 

He also testified that creditors wanted their pay but Miss Den- 
slow told him not to pay. 

Robert Kinne says he was in the employ of Lynch & Willis and 
personally had charge of getting up the pétition in bankruptcy. This 
was executed by the Utica City National Bank, said Kinne, and Geo. 
S. Dana. As to the notes transferred to him, Kinne says that he 
is an attorney at law with the firm of Lynch & Willis, and that he 
acquired the notes on which he bases his claim from the Utica City 
National Bank. He says : 

"The transaction took place January 16 (1912), and the bank transferred to 

me two notes aggregating $5,200, with interest that was unpaid, and I gave 

my promissory note to the Utica City National Bank for that amount; also 

placed those two notes with the Utica City National Bank as collatéral securi- 

207 F.- 
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ty for my note and they retained the notes. Q. As matter of faet the bank 
would only daim under the note It holds against you the amount that may be 
coUected on thèse two notes? A. I assume that to he the case; I never 
thought they (the bank) would try to coUect the $5,200." 

The évidence also shows that it was understood that no checks 
should be drawn against the deposits, and that it was the purpose 
of the bank and thèse irresponsible persons left in charge of the 
place of business of the Wright-Dana Hardware Company, with 
the acquiescence of Lowery, the treasurer, to convert the assets of 
the Company so far as possible into money and deposit it in the Utica 
City National Bank to the end that the bank should apply it on the 
notes held by it and claim to offset under the authority of New York 
County National Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 199, 48 
L. Ed. 380. In effect the bank took and had control of the company 
and the possession of its property from and after January 1, 1912, 
and in effect those assets were being disposed of and the proceeds of 
sales and collections turned over to or taken possession of by the 
bank. It was giving directions, and its directions were being obeyed. 
The, assets were being disposed of and collection of accounts were 
being made and importunate creditors turned away empty-handed 
with the knowledge and pursuant to the instructions of the vice 
président of the bank, who was also attorney for the company or one 
of its attorneys. New York County National Bank v. Massey, supra, 
sanctions no such transaction. The syllabus of the case is as follows : 

"The balance of a regular bank account at the time of tiling the pétition is a 
debt due to the bankrupt from the bank, and, in the absence of fraud or col- 
lusion between the bank and the bankrupt with the vlew of creating a prefer- 
ential transfer, the bank need uot surreuder such balance but may set it ofC 
against notes of the bankrupt held by it and prove its claim for the amount 
remaining due on the notes. Plrie v. Chicago Title & Trust Oo., 182 U. S. 438 
[21 Sup. Ct. 906, 45 L. Ed. 1171], distinguished." 

Hère is a clear case of collusion between the bank and the bankrupt 
with the view of creating a preferential transfer, and the transactions 
above recited and not denied would operate as an actual fraud on 
the other creditors if allowed to stand and treated as a mère offset. 
When Lowery left the place of business of the company as he did 
and left it in the hands he did, and the vice président of the bank, 
the légal adviser of the company, gave the instructions he did, which 
were obeyed, and payment to other creditors was refused, it is évi- 
dent that the purpose was to prefer the bank on the one hand and re- 
ceive a préférence from an insolvent debtor on the other and to place 
the money deposited in such situation that it could not be used by 
the Wright-Dana Company in its business; that is, withdrawn by 
check. This substantial abandonment of the property of the Wright- 
Dana Hardware Company by the treasurer and this taking possession, 
in effect, by the bank which, in effect, directed its disposition, togeth- 
er with the directions and conduct as to the disposition of such pro- 
ceeds of sales and collections, was an appropriation thereof by the 
bank to the payment of its debt, and the sales and deposits were 
procured and secured for this very purpose and not for the purpose 
of having an ordinary deposit made subject to check, one where the 
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ordinary relation of debtor and creditor between this bank and Com- 
pany would and did exist. Thèse transactions subséquent to January 
1, 1912, contemplated the sale and disposition of the stock of goods 
and collection of outstanding accounts for the benefit of the bank 
alone and to make payment on the notes held by it, and consequent- 
ly the moment the sale or collection and deposit were made the estate 
of the bankrupt was diminished by so much for the benefit of the 
bank. When the sales were made and the money deposited, the 
Wright-Dana Hardware Company no longer had any control over 
the property or its proceeds or the collections made. It was intended 
that it should not. 

In the Massey Case, supra, the court said (192 U. S. 146, 147, 24 
Sup. Ct. 201, 48 Iv. Ed. 380) : 

"This section 1 (25), read with sections 60a and 57g, requires the surrender of 
préférences having the effect of transfers of property 'as payment, pledge, 
mortgage, gift or security which operate to dlminish the estate of the bank- 
rupt and prefer one créditer over another.' The law requires the surrender 
of such préférences given to the creditor within the time liniited in the act 
before he can prove his claim. Thèse transfers of property, amountlng to 
préférences, contemplate the parting with the bankrupt's property for the 
benefit of the creditor and the conséquent diminution of the bankrupt's es- 
tate. /* is such transactions, operating to dcfcat the purposes of the act, 
which under its terms are préférences. * * * There is nothing in the flnd- 
ings to show fraud or coUusion between the bankrupt aud the banlv with a 
View to create a preferential transfer of the bankrupt's property to the bank, 
and in the absence of such showing we cannot regard the deposit as having 
other effect thau to create a debt to the bankrupt and not a diminution of his 
estate." 

In the case now before this court there was a parting with the bank- 
rupt's property, first a sale and collection of accounts and then a de- 
posit for the benefit of the bank and for the very purpose of having 
the deposits held by the bank and applied on the notes held by it. 
The évidence hère does show "collusion with a view to create a pref- 
erential transfer of the bankrupt's property to the bank," and no oth- 
er conclusion is possible. But as to the deposits prior to January 1, 
1912, and the application of the deposits on the notes held by the 
bank, we bave a différent situation and a différent state of facts. As 
to those transactions it is a question whether thèse constitute pref- 
erential payments or mère offsets. Prior to January 1, 1912, the 
business of the company was being conducted in the usual manner. 
Sales were made, the money collected and placed in the bank in the 
usual course. It is true that the bank insisted on having demand or 
short-time notes. Of course there could bê no offset until the notes 
became due, and it is évident that Mr. Symonds, the président of the 
bank, desired to hâve rhatters in such shape that the amount in bank 
to the crédit of the company could be applied on its indebtedness to 
the bank at short intervais. But if the deposits were made, in the ab- 
sence of collusion or fraud, and the relation of debtor and creditor 
between the bank and the company as to such deposits prior to Jan- 
uary 1, 1912, was created and existed, could not the parties offset 
the one indebtedness against the other in whole or in part, the com- 
pany directing the bank to charge its account so much and apply it 
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on one of the notes? In short, when thèse applications, prior to 
January 1, 1912, were made, the bank owed the company certain 
sums by reason of the deposits then or before made, and the com- 
pany owed the bank certain notes then due. Hère was a mutual in- 
debtedness and by mutual understanding the deposit, to an extent, 
was offset or applied as a payment in whole or in part on the note, 
one or more of them. There is no évidence, unless by inf erence, that 
bankruptcy was then contemplated or that any préférence was in- 
tended by the company. As stated, the bank i.mst hâve known that 
the company was in fact insolvent, but business was being continued 
in the usual manner down to January 1, 1912. If bankruptcv (that 
is, the filing of a pétition) had occurred on either of the days when 
the application of deposits on notes was made prior to January 1, 
1912, the deposit would hâve been offset on the notes. New York 
County Bank v. Massey, 192 U. S. 138, 147, 24 Sup. Ct. 199, 201 (48 
L,. Ed. 380), where the court said : 

"As we hâve seen, a deposit of money to one's crédit in a bank does not op- 
erate to diminish tlie estate of the depositor, for when he parts with the 
money he créâtes at the same time, on the part of the bank, an obligation to 
pay the amount of the deposit as soon as the depositor may see fit to draw 
a check against it It is not a transfer of property as a payment, pledge, 
mortgage, gift, or security. It is true that it créâtes a debt, wliich, If the 
créditer may set it ofC under section 68, amounts to permitting a créditer of 
that elass to obtain more from the bankrupt's estate than creditors who are 
not in the same situation and do not hold any debts of the bankrupt sub- 
ject to set-off. But this does not, in our opinion, operate to enlarge the scope 
of the statute defining préférences so as to prevent set-off in cases coming with- 
in the terms of section 68a. If this argument were to prevail, It would in 
cases of insolvency defeat the right of set-off recognized and enforced in the 
law, as every créditer of the bankrupt holding a claim against the estate sub- 
ject to réduction to the full amount of a debt due the bankrupt receives a 
préférence in the fact that to the extent of the set-off he is paid in full." 

It seems to me that what the law would do and sanction in case a 
pétition was filed it would permit the parties to do prior to that time, 
in the absence of any collusion or intent and purpose on the part of 
the one to give a préférence and on the part of the other to receive a 
préférence. 

We corne to this proposition, viz.. if a bank, receiving deposits in 
regular course from a mercantile firm, knows that such firm is in fact 
insolvent but continues to receive its deposits and discount its paper, 
applying deposits from time to time on such notes by direction and 
consent of the firm, does it do so at its péril of being compelled to 
refund ail such sums so applied within four months of the filing of a 
pétition in bankruptcy, in case one is subsequently filed, if it would 
prove the balance of its claim against the bankrupt estate, the deposit 
having been received subject to check and not with a view to use it 
as a set-off or payment on the note or notes? If this is the law, 
then banks must cease to do business with men, firms, and corpora- 
tions engaged in business the moment they are advised of insol- 
vency. In the Massey Case, on the 23d day of January, the bankrupt 
asked the bank to extend two notes coming due January 26th stating 
they would be unable to pay the notes when due. In the afternoon 
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they delivered a statement as of January 22d, showing assets $19,- 
095.67 and liabilities $65,864.61. January 25th the bankrupts made a 
deposit of $1,803.95, bringing their total deposit up to $6,209.25. 
Later the bank honored a check drawn on the account. January 26th 
a note held by the bank fell due. January 27th a pétition in bank- 
ruptcy was filed, and on the 27th adjudication was had. The bank in 
its proofs of daim credited the balance of the deposits on its notes 
or the note which fell due January 26th. It was held that the bank 
had the right to do this. It is noticed that $1,803.95 was deposited 
after the bank actually knezv of the insolvency. The check paid 
thereafter was only $16. It seems to me that this décision of the Su- 
prême Court of the United States (New York County Bank v. Mas- 
sey, 192 U. S. 138, 147, 24 Sup. Ct. 199, 48 h. Ed. 380) is décisive of 
this case as to the amount of the deposits applied on the notes held 
by the bank prior to January 1, 1912, or $1,231.29, and equally déci- 
sive as to the applications thereafter, viz., $48.77, $200, $1.27, $629.- 
04, $75, and $1,328.69; the last sum ($1,328.69) being the balance 
on deposit after deducting the $624.04 and $75 applied January 16, 
1912, and January 26, 1912. See, also, Studley v. Boylston Nat. 
Bank, 229 U. S. 523, 33 Sup. Ct. 806, 57 L. Ed. 1313. 

My conclusions are that the order of the référée should be modified 
so as to provide that the claim of the bank and that of Kinne, in fact 
a daim of the bank, shall not be allowed unless the bank pays over 
to the trustée in bankruptcy said sunis, aggregating $2,282.77, being 
the amount of the préférence paid and retained by the bank or ap- 
propriated by it, viz., $48.77 applied January 4, 1912; $201.27 applied 
January 8, 1912; $629.04 applied January 16, 1912; $75 applied 
January 26, 1912; and the balance of the account applied and re- 
tained at the time or day before the pétition was filed, $1,328.69. In 
case such sums are paid over, the bank will be entitled to file a new 
claim for the amounts applied and disallowed or an amended claim 
so as to include the amount of such notes without deducting the 
amounts held to be préférences, and this notwithstanding the year 
for filing daims has expired. 

So ordered. 



UNITED STATES v. BREEDING. 
(District Court, W. D. Virginia, at Blg Stone Gap. September 3, 1913.) 

GKAND JuEY (§ 3*) FEDERAL COURTS NuMBEB TO BE SuMMO>-ED. 

Judiclal Code (Act March 3, 1911, c. 231) § 276, 36 Stat. 1164 (U. S. 
Coiiip. St. Supp. 1911, p. 2.39) .spécifies the iiiethod of drawliig jurors in 
fédéral courts by commission provided for, and section 282 déclares tliat 
every grand jury shall conslst of not less than 16 nor more than 23 per- 
sons, and that if, of the persons summoned, less than 16 attend, they shall 
be placed on the grand jury, and the court shall order the marshal to 
summon, either immediately or for a day flxed, from the body of the 
district, and not from the bystanders, a sufflcient number of persons to 
complète the grand jury. Held that, since nelther section nor any fed- 
ei'al statute llmlts the number to be summoned, such question is to be 

*FoT other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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determined by tlie common law; and lience it is proper for the court, in 
its discrétion, to order tlie siimmonlug of more than 23, in order that on 
tlieir appearance In court there shall be a siifficient number of qualifled 
persons to coustitute a lawful grand jury. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. §§ 3-6; Dec. 
Dig. § 3.*] 

Alfred Breeding was indicted for carrying on the business of a 
retai! liquor dealer without having paid the spécial tax in due time. 
On motion to quash the indictment. Denied. 

Barnes Gillespie, Dist. Atty., of Tazewell, Va., for the United 
States. 

S. H. Sutherland, of Clintwood, Va., for défendant. 

McDOWELIv, District Judge. The défendant, who was indict- 
ed at the August, 1913, term of the court at Big Stone Gap for carry- 
ing on the business of a retail dealer in malt liquors without having 
paid the spécial tax, in due time moved to quash the indictment 
because more than 23 veniremen for grand jury service had been 
summoned to attend the court. This motion was overruled and an 
exception noted. 

The first order for juries for the said term directed the clerk and 
jury commissioner, inter alia, to draw from the box for the Big Stone 
Gap division of the district the names of 30 veniremen for grand jury 
service. The next order directed the issue of writs of venire facias. 
The returns on the writs were in proper form. When the grand jury 
was called it was found that 24 qualified veniremen were présent. 
Under a standing ruie of court, made and entered May 13, 1911, 
providing for such contingenc)", an alphabetical list of the venire- 
men was made by the clerk, and the first 23 veniremen were chosen 
as grand jurors. The grand jury thus formed was duly sworn and 
charged, and the sole point for considération is the propriety of 
ordering more than 23 veniremen to be summoned. 

Prior to May, 1911, it was the practice in this district to bave 
only 23 veniremen summoned for grand jury service. Owing chiefly 
to the great number of exemptions from jury service allowed by 
the Virginia statutes, it happened not infrequently that less than 
16 qualified veniremen were found présent. The provisions of sec- 
tion 808, Rev. Stat. (U. S. Comp. St. 1901, p. 626)— section 282, 
Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1164 [U. S. Comp. 
St. Supp. 1911, p. 239]) — in connection with Act June 30, 1879, c. 
52, § 2, 21 Stat. 43 (U. S. Comp. St. 1901, p. 624)— section 276, Ju- 
dicial Code — when complied with, made the procédure for supplying 
a deficiency of grand jurors so dilatory, inconvénient, and expensive 
that the présent practice was adopted. At that time the rule of court 
above mentioned was adopted, and I prepared two rather volumi- 
nous opinions, one pointing out certain serious objections (perhaps 
of greater weight in this circuit than eleswhere) to any method of 
supplying a deficiency of grand jurors other than a strict compliance 

•For other cases see same topic &. § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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vvith the statutes above mentioned, and the other stating the reasons 
and authority for adopting the practice of ordering more than 23 
veniremen to be summoned in the first instance. For présent pur- 
poses it will be sufficient to set out a part of the latter opinion. 

It should first be said that no charge of undue extravagance can 
be made against the présent practice. In the more than two years 
that this practice has been in force, during which time about 30 
terms of court hâve been held, the présent writ of venire for grand 
jurors is, so far as I can recall, the first one that has brought to 
court more than 23 qualified veniremen. Usually only from 18 to 20 
of those in attendance are found to be quahfied. 

The first objection to summoning more than 23 veniremen is, of 
course, the seeming difficulty in fairly selecting those who are to 
serve. The ruie of court above mentioned certainly vi'holly obviâtes 
this objection. This rule being followed, it is a matter of pure 
cliance. There is no room for even any suspicion of unfairness in 
selecting the grand jury of 23 from the quaUfied veniremen présent. 

The only remaining objection that occurs to me must be found in a 
supposed implication from the statutory requirement (section 808, 
Rev. Stat. ; section 282, Jud. Code) that grand juries shall not ex- 
ceed 23 members. There is certainly in the statute no express in- 
hibition against summoning more than 23 veniremen, and there are 
some very strong reasons against finding in the statute any implied 
inhibition. 

Section 808, Rev. Stat., was taken from Act March 3, 1865, c. 86, 
13 Stat. 500. That act was gênerai in opération and applied to the 
fédéral courts in practically ail of the states. At that date — as well 
as prior thereto and since (27 L. R. A. 848 et seq.) — the laws of the 
différent states (as appears from the sources of information at prés- 
ent available) fixed varions différent numbers of persons to be sum- 
moned as grand jurors, and in some of the states the maximum 
number allowed to be summoned was less than 16. 27 L. R. A., note 
page 851; 12 Am. St. Rep., note page 904; U. S. v. Wilson, 6 Mc- 
Lean, 604, 28 Fed. Cas. 725 ; U. S. v. Tuska, 14 Blatchf. 5, 28 Fed. 
Cas. 234; State v. Ostrander, 18 lowa, 435, 440, 444; State v. 
O'Brien, 18 R. I. 105, 25 Atl. 910. While deriving the nature of the 
State laws indirectly from the sources stated is not as satisfactory 
as would be an actual examination of the statutes of the varions 
states in force in March, 1865 (which at présent is impracticable), 
still the information thus obtained seems to fully justify the conclu- 
sion that in enacting the statute in question Congress did not intend 
that the number of persons to be summoned as grand jurors should 
be regulated by the state laws. 

Of the possibility that Congress had by its own previous législa- 
tion fixed the number of persons to be summoned as grand jurors, 
it should be said that every statute to which référence is made in 
the margin of the Revised Statutes has been examined, and that 
nothing has been found which seems to bear such interprétation. 
See Act Sept. 24, 1789, c. 20, 1 Stat. pp. 88, 112; Act May 13, 1800, 
c. 64, 2 Stat. 82; Act Alay 20, 1826, c. 136, 4 Stat. 188; Act July 20, 
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1840, c. 47, 5 Stat. 394; Act Aiig. 8, 1846, c. 98, 9 Stat. 73. See, 
also, opinions infra. 

As the intent of section 808 niay hâve been that tlie common law 
should govern it is of interest to ascertain the common-law rule in 
respect to the number of persons to be summoned as grand jnrors, 
at least since the grand jury as we know it came into existence. In 
1 tChitty, Crim. L,aw, 310, 311, it is said: 

"Upon the suinmons of any sessions of the peace, and in cases of commis- 
sions of oyer and terminer and gaol delivery, there issues a precept, either 
in the name of the king or of two or more justices, directed to the sherlfC, 
upon which he Is to return 34 or more out of the whole county, naniely, a 
sufficient number out of every hundred, from whicli tlie grand jury is selected. 
Upon this precept, although it gcn-cralli/ spécifies orily 2^, the shcriff usuully 
returns J/S. * * * Though the number of jurymen tlius returned to the 
court amount to 48 or more, not more than 23 are to be sworn. * * * x\t 
the sessions, it is not an unusual practice, after 15 or 16 names hâve been 
called, to consider the inquest complète, and not to Insist upon the service of 
the rest, who may happen to be in attendance." 

In 3 Bacon, Abr. (Ed. 1794) p. 232 ("Juries"), it is said: 

"Upon the summons of any session of the peace, and in cases of commissions 
of oyer and terminer and gaol delivery, there goes out a precept, eltlier in 
tlie name of the king or of two or more justices, directed to the sheriff, upon 
whlch lie is to return 24 or more, out of the wliole county, namely, a consid- 
érable number out of every hundved, out of which the grand inquest » * * 
are taken and sworn. * • * " 

Bacon and Chitty both cite 2 Hale's P. C, 154, as authority. In 
4 Blackstone's Com. 302, it is said that the sheriff is bound to return 
2Jf good and lawful men. But, as he also refers to 2 Hale's P. C. 
154 as authority, it seems that Blackstone (who is foUowed in 10 
Ency. PL & Pr. 367, and 20 Cyc. 1317) failcd to accurately follow the 
text of his authority. In 2 Plale's P. C. 154, the language is : 

"Upon this precept the slieriff is to return 21/ or more out of the whole 
county, a considérable number out of every Imndred, out of whlch the grand 
inquest at the session of the peace, oyer and terminer, or gaol delivery are 
taken. • * * " 

In Lesser's Hist. Jury System, p. 148, it is said: 

"In the reign of Edward III, the séparation of the grand and petit jury 
was an establlshed factor in English crimlual jurlsiirudence. * * * After 
the varions enactments enunierated and changes referred to, it was only a 
question of time to dispense with the service of the knights who acted as 
ellsors, and by precept of the court dlrectly to anthorize the slieriff of eacli 
county to return the names of 2} or more persons froui whom the grand jury 
is cliosen. * * * " 

In Thompson & Merriam on Juries, § 483, it is said : 
.1 * * * xhere issued a precept, * * * directed to the sherlfC, upon 
whlch lie returned 24 or more ont of the whole county, a certain number be- 
ing froui each hundred, froni whlch panel the grand jury was organlzed." 

In Crown Circuit Companion (Ed. 1816) p. 4, it is said: 

"Before the justices of asslze go their circuits, tliey issue out tlieir precept, 

directed to the sherlfC, to cause the asslzes to be summoned, and the persons 

who are obllged to attend thereon to appear before them, in conséquence of 

which he Issues out his warrant directed to hls balllfCs. * * * He is also 
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to cause 24 or more good and lawful nieii of the county, some out of every 
hundred, and which are called the grand inquest, * * * to attend. 
• * * " 

See, also, Rex v. Marsh, 6 A. & E. 236, 33 E. C. h. Rep. 143. 

From the foregoing, and especially from what is said in Chitty 
(see, also, People v. McKay, 18 Johns. [N. Y.] 214, 215), it seems 
reasonably clear that the precept specified the number of persons 
to be summoned, and that the number could be more than 24, al- 
though that was the number usually specified. It foUows that, if 
the intent of Congress in enacting section 808 was to leave the num- 
ber of persons that should be summoned as at common law, there 
can be Httle or no doubt of the right to order more than 23 to be 
summoned. And such seems to be the most reasonable construction 
to put upon the statute. 

It is a canon of statutory construction that a statute is not to be 
construed as making any innovation upon the common law which is 
not expressed, or which its words do not clearly require. In Arthur 
V. Bokenham, 11 Mod. 148, it is said: 

" * * * Statutes are not presumed to make any altération in the com- 
mon law further or otherwise than the act does empressly déclare. * * *" 

In Shaw v. Railroad Co., 101 U. S. 557, 565 (25 L. Ed. 892), it 
is said: 

"No statute is to be construed as altering the common law farther than its 
tvords import. It is not to be construed as making any Innovation upon the 
common law which it does not fairly express." 

In Northern Securities Co. v. U. S., 193 U. S. 197, 361, 24 Sup. 
Ct. 436, 466 (48 L. Ed. 679), Mr. Justice Brewer said : 

"Whenever a departure from common-law rules and définitions is claimed, 
the purpose to make such departure should be clearly shown." 

In Johnson v. Railroad Co., 117 Fed. 462, 466, 54 C. C. A. 508, 
512, it is said: 

"The common or the gênerai law is not further abrogated by such a statute 
than the clear import of its language necessarily rcquires." 

In Chauncey v. Dyke, 119 Fed. 1, 17, 55 C. C. A. 579, 595, Judge 
Sanborn says : 

"The common or the gênerai law Is not further abrogated by such a statute 
than the clear import of its language necesswrily requires." 

In 26 Am. & Eng. Ency. (2 Ed.) p. 662, it is said : 
" * * * statutes are not presumed to make any altération in the com- 
mon law further or otherwise than the clear import of the statutory language 
necessarily requires." 

See, also, Sutherland, Stat. Constr. § 290; Black, Interp. Laws, 
pp. 110, 233; Whitfield v. Insurance Co., 144 Fed. 356, 361, 75 C. 
C. A. 358. 

Assuredly the language of the statute in question neither neces- 
sarily nor at ail clearly requires that it be construed as repealing 
the common-law powers of the judges as to the number of venire- 
men to be summoned for grand jury service. 
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Again, construing this statute as limiting the mimber of persons 
that may be summoned to 23 brings about frequently great public in- 
convenience. Not only must the grand jurors présent be held idle, 
but the frequently numerous witnesses recognized to appear before 
the grand jury, the persons bound over or held for action by the 
grand jury, and sundry court officiais are delayed, it may be for sev- 
eral days, if less than 16 qualified veniremen respond. If there be 
any real doubt as to the intent of Congress in this respect, that con- 
struction which leads to such inconvenience should be avoided. In 
U. S. v._ Fisher, 2 Cranch, 359, 386 (2 L. Ed. 304), Chief Justice Mar- 
shall said; 

"It is also true that, where great inconvenience wlll resuit from a particu- 
lar construction, that construction is to be avoided, unless the meanlng of the 
Législature be plain. * * * " 

See, also, 1 Fed. Stats. Ann. xlix ; 26 Am. & Eng. Ency. (2d Ed.) 
648, note 3; Black, Interpret. Laws, p. 102; Sutherland, Stat. Constr. 
§ 323. 

Mr. Justice Brewer's opinion in U. S- v. Eagan (C. C.) 30 Fed. 608, 
610, 611 (from which Judge Thayer dissented, and which possibly may 
not ultimately prevail), is a striking application of the doctrine in 
question. In order to avoid the inconvenience involved in a literal 
construction of Act June 30, 1879, c. 52, 21 Stat. 43, 4 Fed. Stats. 
Ann. 749 (U. S. Comp. St. 1901, p. 624), requiring that "ail such 
jurors, grand and petit, including those summoned during the session 
of the court, shall be publicly drawn from a box," etc., Mr. Justice 
Brewer thought it proper to substitute the word "juries" for the word 
"jurors" used in the statute. 

The conclusion reached is that Congress intended to leave the num- 
ber of persons that should be summoned for grand jury service, as 
at common law, to the discrétion of the trial judges. The entire 
silence of section 808, as well as of ail previous and later statutes, on 
this point, is itself an indication of some force in support Of such con- 
clusion. But of much greater force is the fact that, in order to find 
in section 808 an implied intent to limit the number to bë summoned 
to 23, we must unnecessarily sq construe the statute as to create public 
inconvenience, and must, in défiance of an elementary canon of con- 
struction, assume an intent to change the common law which is not 
expressed and is neither necessarily nor clearly implied. The chief 
argument for an implied intent to restrict the number that may be 
summoned is found in the fact that the statute restricts the maximum 
number that may be impaneled. At common law only 23 persons could 
act as grand jurors, but this fact did not forbid summoning more 
than 23 persons. By parity of reason the statute, in forbidding that 
more than 23 persons be impaneled as grand jurors, does not im- 
pliedly forbid that more be summoned. 

The foregoing conclusion is seemingly justified by the following 
authorities : 

In U. S. v. Insurg-ents, Whart. St. Tr. 102, 26 Fed. Cas. 499, 514 
(1795), the objection was to the number of trial jurors summoned. 
Mr. Justice Patterson said: 
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"The objections that hâve been suggested on this occasion are principally 
founded on the twenty-nlnth section of the Judicial act of Congress, which 
refers the fédéral courts to the state laws for certain régulations respecting 
juries. But the words of this référence are clearly restricted to the mode of 
designating the jury by lot, or otherwise, and to the qualifications which are 
requisite for jurors, according to the laws and practiee of the respective states. 
Since, therefore, the act of Congress does not Itself fix the nuniber of jurors, 
nor expressly adopt any state ruie for the purpose, it is a necessary consé- 
quence that the subject must dépend on the common laïc; and hy the com- 
mon laïc the court may direct any numher of jurors to be gummoned, on a 
considération of ail the circuuistances under which the venire is issued." 

In U. S. V. Dow, Taney, 34, 25 Fed. Cas. 901 (1840), Mr. Justice 
Taney said : 

"The foUowing points were ruled bv the court, before the Jury were sworn : 
* * * The act of Congress of September 24, 1789, c. 20, § 29 [1 Story's 
Laws, 63; 1 Stats. 88], in referriug to the laws of the states in relation to 
juries, applies only to the mode of selecting them, and not to the number to 
be summoned. The Circuit Courts are bound to follow the laws of the re- 
spective states in which they are held, in the mode of forming the juries, and 
in determining upon their qualifications ; but the laws of the states do not 
regulate the courts of the United States in the mimber to be summoned ; upon 
this subject, the courts of the United States are govo-ned by the rules of the 
common law." 

In U. S. V. Tuska, 14 Blatchf. 5, 28 Fed. Cas. 234, 235 (1876), Judge 
Benedict said: 

"This case cornes before the court upon a demurrer to a plea in abatement. 
Ail the averments of the plea relate to the constitution of the grand jury that 
found the indictment. The material averments are that 48 persons were sum- 
moned by the marshal to attend as grand jurors. * * * In regard to the 
order directing that 48 persons be summoned to attend, I désire to say, fur- 
ther, that it is not open to the charge of irregularity. No statute of the United 
States fixes the number of persons to be summoneu, nor has the state law as 
to number been adopted ; and, moreover, there is no unlform law of the state 
upon the subject, in force throughout the locality comprising the Southern 
district of New York. In some parts of the district the state law allows the 
summoning of 50 persons; in other parts, the number is 36. Resort to the 
common law also fails. Whether, at common law, an irregularity would be 
committed by the sheriff in selecting and summoning more than 24 jurors to 
attend as grand jurors, I do not stop to inquire. If sueh be the rule applica- 
ble to an offlcer charged with the duty, not only of summoning but of select- 
ing good and lawful men to compose a grand jury, the reason of the rule fails 
under our System of procédure, where the marshal has simply to summon 
deslgnated persons, and the court, in the absence of any other mode provided 
by statute, must sélect the requisite number of fit persons from those in at- 
tendance. In the absence of statutory régulation, the court must necessarily 
détermine what will be a suflicient number to enable a grand jury to be 
constituted ; and the existence of this power will be found to be implied in 
section 808, Rev. St. U. S. It should be added that it has been of fréquent 
occurrence, in this district, to direct that 48 persons be summoned ; and, in 
at least one Instance, an order similar to the one in this case was made by 
the Circuit Judge." 

See, also, U. S. v. Tallman, 10 Blatchf. 21, 28 Fed. Cas. 9; Pries 
Case, Whart. St. Tr. 458, 9 Fed. Cas. 826, 921, 923. 

In U. S. V. Richardson (C. C.) 28 Fed. 61, 69 (1886), Mr. Justice 
Gray, considering an objection to the method employed to obtain a 
grand jury, after great considération of the Acts of Congress of Sep- 
tember 24, 1789 (1 Stat. 88), May 13, 1800 (2 Stat. 82), June 20, 1840 
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(S Stat..394), sections 800, 802, and 803, Rev. Stat, and the Act of 
June 30, 1879 (21 Stat. 43), said: 

"The courts of the United States must détermine for themselves the num- 
ber of jurors to 6e summoned. * ♦ * " Citing U. S. v. Dow, supra ; TJ. S. 
V. Reed, 2 Blatchf. 435, 27 Fed. Cas. 727 ; U. S. v. Tallman, supra ; U. S. v. 
WoodruflC, 4 McLean, 105, 28 Fed. Cas. 761; Alston v. Manning, Chase, 460, 
1 Fed. Cas. 575. 

In Wolfson v. U. S., 101 Fed. 430, 432, 41 C. C. A. 422, 424 (1900) : 
"The court ordered that the names of 23 persons be drawn to constltute 
the grand jury. The court also ordered that 10 additional natnes of persons 
be drawn to serve as grand jurors. The grand jury was organized by first 
calllng the 23 persons flrst drawn. Sixteen of them appeared, and were sworn 
as grand jurors, together with 7 of the 10 ordered to be drawn and sum- 
moned." 

Motion to quash an indictment found by the grand jury obtained as 
above stated was overruled on the ground of delay in making the ob- 
jection. The appellate court does not discuss the question we are con- 
cerned with, but the case is of interest as showing the construction put 
upon section 808, Rev. Stat. by the trial court. 

In U. S. V. Mitchell (C. C.) 136 Fed. 896, 905 (1905), Judge Bel- 
linger said: 

"The summons In thls case was for 30 jurors, and It Is suggested, rather 
than argued, that this fact may operate to invalidate the grand jury. Ex- 
périence bas shown that it is necessary, and It bas therefore become the prac- 
tlce in this court, to issue the venire for a greater number than the maximum 
required, inasmuch as not ail of those summoned will be found, and among 
tbose found some will be entitled to exemption, and others will be disqualified, 
through sickness or otherwise, for jury service. In tlie présent case, of those 
summoned, 19, not including Robertson, who was exempt, reported for duty. 
This number was afterwards increased, by the présence of Peebler and Buf- 
fum, to 21. If the venire had been only for the maximum number required, 
it is doubtful If a quorum could bave been had at the time appointed for the 
organlzatlon of the grand jury. The practice whieh bas resulted in the par- 
ticular eomplaint is founded in necessity, and I hâve no doubt of its legality 
and propriety. It is immaterial, and does not affect the legality of the grand 
jury, if more than 24 versons are summoned to appear as jurors. Stevenson 
V. State, 69 Ga. 68 ; Turner v. State, 78 Ga. 177 ; People v. Harrlot, 3 Parker, 
Cr. R. [N. Y.] 112 ; State v. Watson, 104 N. C. 735, 10 S. B. 705 ; Lowrance v. 
State, 4 Yerg. (Tenn.) 147." 

After writing the foregoing an eiïort was made to ascertain the 
practice of the fédéral trial courts generally in respect to the number 
of persons ordered summoned as grand jurors. Excepting the judges 
in North Carolina (where a state practice is followed — United States 
V. Breese [D. C] 172 Fed. 767), and in Indiana, Kentucky, and the 
Western district of Arkansas (governed by spécial statutes — 4 Fed. 
Stat. Ann. 752, 754), a request was sent to ail of the District Judges 
in the United States for information as to the practice of the judges 
in the respect mentioned. From the answers received it appears : 

In the Eastern, Western and Southern districts of Texas and in the 
Western district of Tennessee, as in North Carolina, the practice is 
to summon a sufficient number of jurymen, without distinguishing 
between grand and petit jurors. In the Western district of Missouri 
the practice is to summon 21 grand jurors. In the Northern and 
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Southern districts of Alabama, in Delaware, Kansas, Eastern district 
of Illinois, Maryland, Massachusetts, Western district of Michigan, 
Minnesota, Southern District of Ohio, Eastern and Western districts 
of Oklahoma, Eastern district of Pennsylvania, per Judge Holland, 
Western district of Pennsylvania, Rhode Island, South Carolina, 
Utah, Eastern district of Virginia, Southern district of West Virginia, 
Western district of Wisconsin, and in Wyoming the practice is to 
summon only 23 grand jurors. Of the judges of thèse 21 districts, 
one expresses the opinion that section 808 forbids summoning a 
greater number than 23, two express a doubt on the subject, and nine 
express the opinion that the statute does not limit the number that may 
be summonecl. The remainder express no opinion. 

In the following districts the number of persons summoned as grand 
jurors is as shown below : 

M. D. Ala. (JudKe Jones) more than 23 

E. D. Ark., 23 and 6 alternâtes 29 

N. D. Cal usually 40 to 45 

S. D. Cal over 23 

Colo about 30 

Conn 27 

N. D. Fia 27 

S. D. Fia .usually 23, occaslonally over 23 

K. D. Ga 36 

S. D. Ga at least 30 

Idalio usually 23, sonietimes over 23 

-. ^.. j Judge Carpenter 30 to 35 

JN. u. m. I jy^ij^g Landis from 45 to 50 

g. D. 111 24 

N. D. lowa 23 to 30 

S. D. lowa 30 to 40 

E. D. La 40 

N. D. Miss 35 to 40 

E. D. Mo 40 

Mont 45 to 50 

Neb. 23 and 7 alternâtes .' 30 

Nev never less than 30 

N. J 24 

N. D 30 to 33 

E. D. N. Y 36 

N. D. N. Y 25 or 26 

S. D. N. Y 50 to 75 

W. D. N. Y 36 

N. D. Ohio as high as 30 

Or 30 to 35 

E. D. Pa 24 

M. D. Pa 23 to 24 

S. D., 23 and 5 alternâtes 28 

E. D. ïenn 25 

Vt 23 to 25 

E. D. Wash 25 

W. D. Wash occasionall v over 23 

N. D. W. Va 24 

E. D. Wis 30 

A practice which is followed in so many other districts, which often 
obviâtes great public inconvenience, which is fortified by sound rules 
of statutory construction and a very considérable weight of authority, 
should not be lightly abandoned. 
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In re BARDE et al. 

(District Court, D. Oregon. September S, 1913.) 

No. 2,288. 

1. Baxkbtjptct (§ 384*) — Composition— Confibmatiox — Best Inteeests of 

Ckeditors — Evidence. 

Where a proposed composition with creditors lias the approval of a 
majority of such creditors, such fact in itself is prima facie évidence that 
it is for the best interests of ail. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 590-592; 
Dec. Dig. § 384.*] 

2. BANKSift-TCT (§ 384*) — Composition — Confirmation — ^Objection^ — Bur- 

DEN OP Pboof. 

Bankr. Act July 1, 1898, c. 541, § 12d, 30 Stat. 549 (U. S. Comp. St. 
1901, p. 3426), provides that a proposed composition shall be conlirmed 
if the judge is sa,tisfied that the bankrupt has not been guilty of any acts, 
or falled to perforrn any of the duties which will bar his discharge. 
Held, that the burden is on the objecting creditor to establish by a clear 
prépondérance of the évidence that some valid reason exists for denying 
the bankrupt's discharge, in order to prevent a confirmation of a com- 
position. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 590-592; 
Dec. Dig. § 384.*] 

3. Bankbuptoy (§ 384*) — Composition — Confirmation — Objections — 

Gbounds. 

Bankr. Act July 1, 1S98, c. 541, § 12d, 30 Stat. 549 (U. S. Comp. St. 1901, 
p. 3426), provides that a composition shall be conflrnied by the judge if 
satlsfled that the bankrupt has not been guilty of any acts or failed to 
perform any of the duties which wlll bar his discharge, and section 14b, 
subd. 2, déclares that a bankrupt shall be entltled to a discharge unless 
he has with intent to conceal his flnancial condition destroyed, concealed, 
or failed to keep books of account or records from which such condition 
might be ascertained. Held, that such latter provision is available as 
an inhibition to confirmation to a composition with creditors. 

[Ed. Note. — For other cases, see» Bankruptey, Cent. Dig. §§ 590-592 ; 
Dec. Dig. § 384.*] 

4. Bankbuptcy {l 384*) — Composition — Objections — Failure to Keep Books 

— Evidence. 

Evidence held to requlre a finding that bankrupts had falled to keep 
books of account, with intent to conceal their fluancial condition, and 
hence that tliey were not entitled to confirmation of a proposed com- 
position as against the protest of certain creditors. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 590-592; 
Dec. Dig. § 384.*] 

In Bankruptey. In the matter of bankruptey proeeedings of M. 
Barde and J. L,evitt, individually and as partners, doing business as 
Barde & Levitt. Application for confirmation of a proposed composi- 
tion denied. 

Bauer & Greene and A. H. McCurtain, ail of Portland, Or., for 
objecting creditors. 

Giltner & Sevi'all and Alex. Sweek, ail of Portland, Or., for bank- 
rupts. 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WOLVERTON, District Judge. This is a proceeding on a pro 
posed composition with the creditors of the copartnership of Barde 
& Levitt. Tlie assets of the bankrupts, botli as partners and as in- 
dividuals, as appears by the appraisers' report, amount to $112,908.50. 
The proved claims, as appears from the report of the référée in bank- 
ruptcy, aggregate $132,872.12, being 147 in number. Besides thèse, 
there are claims, five in number, which hâve been allowed, amount- 
ing to $488.65. Other claims hâve been scheduled, 17 in number, 
amounting to $3,885.60, but hâve not been proven. 

Subséquent to adjudication and examination of the bankrupts, they 
ofïered a composition of 45 per cent, of their Habilities, and later de- 
posited with R. L. Sabin, the duly elected trustée, the sum of $62,029.- 
ii7 with which to meet such offer. 

Certain creditors, seven in number, whose claims aggregate $8,- 
362.72, hâve interposed objections, assigning numerous grounds why 
confirmation of the composition should not be had. Among thèse 
objections is one that the bankrupts, with intent to conceal their finan- 
cial condition, failed to keep proper books of account so that their 
business condition might be ascertained. 

In the view I take of the controversy, after a careful and thorough 
reading and study of the record, it will be unnecëssary to discuss oth- 
er objections except incidentally. 

Oneof the objections goes to the insufficiency of the amount of 
money deposited as a considération to be paid by the bankrupts to their 
creditors under the proposed composition. It might be that upon a 
close estimate the amount deposited would be short of the require- 
ments of the statute, but the diiïerence cannot be large as compared 
with the magnitude of the transaction, and the point may well be 
waived that the merits of the controversy may be considered. 

A brief statement of the facts attending the formation of the part- 
nership of Barde & Levitt will be instructive and aid materially in 
the solution of the question which is brought into the record by the 
objections, and which I deem vital to the cause in the présent aspect. 

For from 15 to 20 years prior to entering into partnership with 
Levitt, Barde had been engaged in the junk business, and had evi- 
dently ■ prospered in that line, as he had accumulated a considérable 
property; the partnership with Levitt having been entered into early 
in August, 1912. Barde's sons were engaged in business with him 
part of this time. The eldest son, J. N. Barde, entered into business 
with him about ten years ago, at which time young Barde was of the 
âge of 16 years. Barde says he then took bis son in as half partner, 
and the firm was called M. Barde & Son. Later — that is, in 1908 — he 
took in bis second son, L. B., also as a partner ; the firm name being 
changed to M. Barde & Sons. L. B. Barde was at the time 16 years 
of âge. When asked what proportion this son was to hâve in the 
firm. Barde replied: 

"I was supposed to give him a third, each of them. Q. The other boy had 
previously had a half? A. Well, It wasu't exactly a half. I dldii't promise 
him exactly a half. I told him to go on and Imy it ont and be a partner, 
and then the second hoy growed up and we took him in and supposed to be 
partners ail together. Q. You one-third, and J. X. Barde one-thlrd? A. Yes." 
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Each of tliese boys is alleged to hâve put in $2,000 wlien he entered 
the firm ; they having accumulated the money or being entitled there- 
to by reason of having worked for their father in the business dur- 
ing their younger days. Barde asserts that still later, namely, about 
five or six months previous to the time of taking his testimony, an- 
other son, Harold, still younger than the others, was taken in and 
became a partner; this son being about 17 at the time. Harold, 
however, received stock in a corporation previously formed under 
the name of M. Barde & Sons, but was really never a partner. He 
is said to hâve put about $2,000 into the business also; this being 
an estimate of what was due him for services rendered the firm in 
his younger days. The capital stock of the corporation was fixed at 
$100,000, divided into 1,000 shares of $100 each. The property of 
the partnership was turned into the corporation, and the stock issued 
in payment therefor. The shares of stock were subscribed for, and 
divided among the three partners as follows: M. Barde, 600 shares; 
J. N. Barde, 250 shares; and L. B. Barde, 150 shares. The incor- 
poration was had and the stock assigned about August 13, 1912. 
L-ater, namely, in December, 1912, the shares of stock, by mutual un- 
derstanding between the parties concerned, were reissued and re- 
assigned as follows : To M. Barde, 200 shares ; J. N. Barde, 350 
shares; L,. B. Barde, 200 shares; Harold Barde, 150 shares; and 
to J. N. and L. B. Barde, 100 shares in trust. The 100 shares in 
trust, it is explained, were to secure the payment of money that Barde 
owed the corporation. 

Barde claims by his testimony that the first issue and assignment of 
the stock wasi merely temporary, and that the shares were to be so 
held until the parties to the arrangement "were straightened out," 
and f urther says : 

"Now, that is the way it was. It was made iip before I left till I would 
corne back, then we will straighten that matter out between the children. 
* * » That was just temporary uutil we would meet again and we would 
divide it among the three boys." 

The words "before I left" had référence to his going East with 
Levitt to purchase merchandise for the business of Barde & Levitt. 

Jacob Levitt had a store in East Portland, in charge of his brother, 
S. J. Levitt, which he had been conducting about two years, and a 
store in Oregon City. This latter he had owned for a much longer 
time. He says his stock in Oregon City at the time he entered into 
partnership with Barde was worth $24,000 or $25,000, and his stock 
in East Portland inventoried about $5,000; that he valued his entire 
stock, held in both places, at $30,000. At the time his liabilities were 
$18,000 or $19,000 for merchandise, and at banks in amounts suffi- 
cient to carry them up to $36,000 and over. So that, adding to his 
assets $2,000 for accounts receivable, it left him with liabilities ex- 
ceeding his assets in a sum above $4,000. Barde was on some of 
Levitt's paper, and was aware approximately of Levitt's true financial 
condition. Levitt's stock was contributed to the business, and imme- 
diately he and Barde borrowed considérable sums of money at the 
banks with which to carry on the venture. They moved the East 
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Portland stock to Salem, but in the meantime they established what 
they term a chain of stores — one at Salem, one at Corvallis, and later 
one at Hood River, and partially made arrangements for one at Eu- 
gène. Having made provision for opening thèse stores, both Barde 
and Levitt vvent East to purchase stock, and purchased heavily on 
the usual crédit. In the time between that date and the failure, Feb- 
ruary 14, 1913, there was added to the old stock, according to the 
testimony of Alexander Young, the expert accountant employed to 
expert the accounts of the firm, $99,981.50, making a grand total of 
stock received, including the original stock of $30,000 and the pur- 
chase of a store at Salem for $2,900, of $132,881.50. The appraise- 
ment of stock on hand at time of failure is $66,582.31. The stock 
representing the différence between thèse tvvo amounts is not satis- 
factorily accounted for, and, even aided by the verbal statements of 
Levitt, there is yet a large sum wholly unaccounted for. Barde knew 
but little about the business, and S. J. Levitt, who is styled the man- 
ager and was given gênerai oversight concerning it, does not enlighten 
us greatly. 

This brings us to the inquiry as to the manner in which the bocks 
of the concern were kept. Miss Levitt, a sister of Levitt, the partner, 
was employed at Oregon City as stenographer to Levitt, and book- 
keeper. She kept a merchandise ledger, showing the invoices of mer- 
chandise purchased and payments made upon merchandise. This was 
practically the only regular book of account kept for the entire busi- 
ness conducted at ail the stores. As to the bookkeeping, Levitt testifies 
as follows: 

"Q. Who kept that ledger? A. It was my sister. I started that ledger 
myself, and then my sister would take the bill and put it Into that ledger. 
For instance, we got in a bill of goods, why she would put in the ledger, 
and if I sent away a check she would crédit the account with so much. That 
is ail the bookkeeping I did. Q. She posted from the bill or invoIce directly 
into the ledger? A. Into the ledger. Q. Didn't it contain any cash account, 
that ledger? A. No. Q. Nor an expense account? A. No. Q. Nor rent ac- 
count? A. No, it was ail done by checks. Q. Or a salary account? A. No. 
Q. None of that was entered in this ledger? A. No. Q. Was it entered in 
any other book? A. Well, I used to bave a little book there to keep a mémo- 
randum of my salaried men, what they were drawing and what they were 
getting paid." 

Further on he was interrogated : 

"Q. So I understand, then, you did not keep a regular set of books at any 
of thèse stores? A. No. Q. Nor a gênerai set of books at any of the stores 
or at Oregon City? A. No; only this ledger I kept at Oregon City." 

And again: 

"Q. How did you keep the flnanclal accounts In thèse branch stores, how 
was it kept? Just explaln the mode. A. Well, it was just kept this way: 
It was a little daily sales — we had registers in every place. National Cash 
Registers, and sales were taken off of that register, you know. Q. And en- 
tered into daily sales books? A. And entered that Into the dally sales book. 
Or they didn't hâve them sales book, they had them sales slips ; not regular 
sales books ; and during the day they would hâve a place there where to put 
them, and in the evening they would go more on the register than they would 
on those sales slips. Q. They checked up the sales slips with the cash register 
total? A. Well, now, I don't know as to that, Mr. Greene. Q. Did you ever 
207 F.— 42 
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do it any? A. In my own store? Q. Yes ; or the other stores elther? A. 
Well, I don't know. Q. You don't recollect? A. I dou't recollect wliether I 
ever doue it. I didn't do it. Q. Wliat did yon .do with the cash received dur- 
Ing the day? A. Well, they nseîl to deposit it in the bank every day. Q. 
ïhe local bank? A. The local bank." 

And later: 

"Q. Ail the facts you hâve testified to hère were merely gathored by the 
expert from the checks and the books and a little due hère and there, Is that 
the situation? A. Yes, sir; that is as near as I can get at it. Q. You didn't 
keep the cashbook? A. I kept no books than what is hère. Q. ïhat's ail 
the books you kept? A. Yes, sir. Q. You kept no cashbook? A. No, sir. 
Q. You kept no bllls payable account? A. No, sir. Q. Any interest account? 
A. No, sir. Q. Any expense account? A. No, sir. Q. Any operating account? 
A. No, sir ; nothing of that sort at ail. Q. You never kept anythlng of that 
sort at ail? A. I kept track of the checks I paid out, and had a daybook 
of the accounts credited, charge accounts, and niy ledger ; when I got in a 
bill of goods I put it in the ledger, and when the bill was paid I took it and 
put it in the file." 

Alexander Young testifies as f ollows : 

"Q. Tell the court, Mr. Young, whether or not the books, records, and docu- 
ments kept by the bankrupts, Barde & Levitt, and exaniined by you, were 
and are such as to afpord a hasis for a détermination of the flnanclal stand- 
ing of Barde & Levitt at the time they w-ent into bankruptcy, or at any tlme 
covered by the books you exaniined? A. No such condition to allow doing that. 
Q. Are you able to say whether or not they kept such books or accounts as 
would enable any bookkeeper or aecountant of ordlnary Intelligence and 
ability to détermine their flnanclal condition at any tlme duriug the perlod 
the books covered? A. If thèse are the books hère, it is absolutely impossi- 
ble. Q. You now bave référence to the exliibits that bave beeii introduced in 
this case, including the ledger and various books and documents and check 
stubs and canceled checks, and so forth? A. I do." 

Mr. Kenneth Evans, an expert aecountant employed by the bank- 
rupts to make a statement of the condition of the assets and HabiUties 
of the firm, testifies, as bearing upon the manner in which the books 
were kept, as f ollows : 

"Q. Now go right along with your statement. A. There was no cashbook, 
consequently I could not make a statement of cash from any record. Taking 
the facts, they borrovs-ed ,$42,200 from the banks, and they had no cash ou 
hand at the time the partnershlp was formed, and they had received from 
the sales, cash sales, $.j4,000 ; they bave handled actual cash durlng the six 
months of business $76,200. Q. What became of that money? A. Upon in- 
quiry from Mr. Levitt and from sonie mémos which he had, I learned that 
théy had paid in remodeling the various stores ; At Salem, ,$1,625 ; Oorval- 
lis, $645; Hood River, $250 — in remodeling and flxing those stores up ready 
for their business, and occupancy. A total' of $2,520. From Mr. Levltt's state- 
ment of what he paid bis manager at each store, rent, llghts, phone, adver- 
tising — not advertising, but rent, phone, light, beat and help — wages, I ar- 
rived at the total expense, operating expense at Salem, $5,844 ; Corvallis, 
$2,935; Oregon City, $7,503.88; Hood River, $250; a total operating ex- 
pense of ail stores, $16,522.88. Q. Durlng what period? A. From August 
12, 1912, to February 14, 1913. They tell me they had made a trip East at 
a cost of $3,000, and various other traveliug expenses between the stores, 
$1,550, or a total traveliug expense account of $4,550. They claimed to hâve 
paid out in addition in the neighborhood of $2,500 — the interest they were 
paying at the banks for their loans, from what they told me. As near as 
I could figure it was $2,43.'i.l2. They paid from their recelpts and loans, for 
merchandise, according to the merchandise ledger, $22,000, and Mr. Levitt 
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clainis he had paid on old accounts, merchandise accounts, -whicli were ruade 
previous to the partnership — Q. And assumed by the partnership? A. (Con- 
tlnuing) $15,500, or a total amount paid eut for merchandise of $37,500. They 
claim to hâve paid for freight and express $3,500. They paid back to the 
banks on their loans, according to my previous statement, .?4,650, and they 
vs'ithdrew and paid Mr. A. Le\'itt, $900; M. Blum, $575; Morris Goldblock, 
$346; K. Blum & Sons, $203— or a total of $2,024 withdrawn from the busi- 
ness for Personal accounts. This would account for the entire amount of cash 
that they apparently had received and borrowed. Q. What is the total of 
their disbursements? A. $76,200. Q. This shows the amount of ail moneys 
they received during the time they were in partnership? A. As near as I 
could arrive at it from the books and what Inquiries I could make. * * * 
Q. Go on with your statement. A. From the information, and from the fig- 
ures that I had prevlously secured, the statement of Barde & Levitt's bal- 
ances at the close of the business would appear as follows : Assets, account» 
receivable, $2,000 ; assets, account receivable from M. Klapper, Aberdeen, 
$7,000; merchandise stock as per inventory, $74,717 — or a total of $83,717. 
Their liabilities for merchandise, $76,717; loans of banks, $53.800 — or a total 
liability of $129,917, showing a déficit of $46,200. Now, I will state that one 
reason I wa,g called in this matter was to put in some kind of writing or 
some shape, figures or a statement that thèse gentlemen could understand. 
It is apparent there is no books kept other than this one ledger. From that 
ledger I gave you the statements of the actual purchases and amounts paid 
back on those purchases. In endeavoring to account for this déficit of $46,- 
200, I find that Mr. Levitt began with $30,000 worth of stock and $2,000 worth 
of accounts." 

On cross-examination he testified: 

"Q. You said, I believe, on analyzing book 'Creditors' Exhibit 2,' you found 
it was wrongfully kept? A. Yes, sir. Q. You said in inquiring from Levitt 
you found he owed $15,000 for merchandise? A. That statement is wrong. 
Q. The only information you had ou that subject is what Levitt said to you? 
A. In regard to what crédits he was owing; yes, sir. Q. Did he show you 
any records or vouchers to prove his statements? A. I didn't go into the 
old books. I didn't know where they were. Q. You say the payment to 
George W. Bâtes & Co. and Oregon City Bank were not showed by the books? 
A. jN'o, sir. Q. The only way you know about that is by what Levitt said to 
you? A. Yes, sir. Q. And you also stated said Levitt informed you that 
since then — that is, I suppose, meaning since the partnership was formed, 
and in the six months period they operated — were sums of money aggregat- 
ing $42,200. Did you ascertain that figure from anything else than Levitt's 
statement? A. iNo, sir. Q. And you also stated that the total money bor- 
rowed from banks was $58,450 between August 12, 1912, and F'ebruary 14, 
1913? A. No, Mr. Greene, I said the total amount they had borrowed al- 
together was $53,800. Q. Did you learn that from any other source than 
the books? A. No, sir; I learned that from Mr. Levitt. Q. The books did 
not disclose those facts? A. No, sir. Q. You also say that Levitt informed 
you he had stock and flxtures at the time of the partnership of $30,000. Did 
he exhibit to you any records, or documents, to verify that figure? A. No, 
further than Mr. Barde stated also that was the correct amount. They both 
admitted the stock at that figure. Q. The two of them estlmated the amount 
on hand at that time? A. Yes, sir. Q. There is no entry made in any book 
to sustain that fact? A. I didn't examine the old books. Q. Was it made in 
book 2 of Barde & Levitt? A. No, sir. * * * Q. You also in your state- 
ment include an estimate of the amount of sales or business transacted at 
the three stores, Oregon City, Oorvallis, and Salem. Is there any deflnite 
record of that in any of the books or records or documents of the firm? A. 
There is a definlte record of the deposits which indicate sales, but there is 
no record on the books showing the sales from day to day, except in the 
case of Oregon City. I found that. I found a mémorandum or daybook in 
which it shows the cash receipts for the day, and in taking that ofC on an 
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addlng machine I found It came to a llttle less than $10,000. Q. Why your 
estiinate for Oregon City is $16.660. A. Oli, just a minute — tliat was at Salem 
I found tliat. Q. But tliere is no record of it in auy otlier store? A. No, 
sir. * * * Q. You furtlier said tliere was no caslibook kept by tliis flrm. 
You found no caslibook? A. No, sir. Q. You reaclied the sales by tlieir 
statements or methods you hâve stated? A. No, sir; absolutely without any 
statenient at ail, or any vérification from Mr. Levitt. I arrived alone flrst, 
at the average business done by the bank book deposits from day to day. 
Jîxcepting any one large ainount which would appareutly be reeeipts from 
other than the regular store. Q. Now, your estiiuate of the cost of fltting 
up the stores, what did you base tliat on? A. Merely took Mr. Levitt's state- 
nient. Q. Was tliere anything in the books or records to verify his state- 
ments? , A. No, sir. Q. On what did you base your figures as to the traveling 
expenses for the eastern trip and other traveling expenses? A. Mr. Levitt's 
statement. Q. Was there anything in the books to verify that? A. No, sir. 
Q. And your estimate as to the nioney paid out for advertising, upon \vhat 
did you base that? A. Mr. Levitt's statement. Q. Was there any vérifica- 
tion in any of their books or records? A. No, sir. A reasonable apportion- 
ment of the three stores they opéra ted and engaged in business. * * * Q. 
T)o you want the court to understand then, Mr. Evans, that you could, from 
the records of this flrm now in évidence and which you say you hâve ex- 
amined, accurately détermine their flnancial condition on the 14th of Feb- 
ruary, 191,3, without any inquiry from anybody outside of the books and 
records themselves, or any explanatlon of any kind? Could you hâve done 
so? A. Probably not. Q. Did that flrm keep such books of account as would 
enable a bookkeeper or accountaut of ordinary ability to détermine their 
exact financlal condition at any one time during the six months' period tliat 
you went over their affairs? A. Not from the books." 

It appears that, in order to establish a trade, the firm began selling 
at reduced priées, and later, finding themselves needing money with 
which to meet demands falHng due, they sold at greatly reduced fig- 
ures. One sale was had to one Klapper, amounting to $14,000, at 50 
per cent, of the invoice price of the goods. While it is suggested that 
this sale was made for the purpose of meeting maturing obligations, 
it appears that it was on time running from three to six months. and 
could render them no aid in that direction. Whether the firm for any 
considérable time maintained normal priées, by which the usual mer- 
cantile profits were derived, is problematical. They claim they lost 
money in the business, and low priées and forced sales are excuses, 
among others given, for such loss. 

[1] One of the objections urged why the composition should not 
be confirmed is that it is not for the best interests of the creditors. 
The proposed composition hère has the approval of a large majority 
of the creditors, and this is in itself prima facie évidence that it is 
for the best interest of ail. Were this the only objection, I should be 
inclined to direct a confirmation. 

[2] The Bankrupt Act requires, among other things, that the com- 
position shall be confirmed if the judge is satisfied that the bankrupt 
has not beeij guilty of any acts or failed to perform any of the duties 
which would bar his discharge. Section 12d. By the manner in which 
the proposition is stated, the act would seem to require the bankrupt 
to establish the fact that he is not amenable to it in this respect; but 
the burden of proof is cast upon the objecting creditor, and he must 
establish the fact by a clear prépondérance of the évidence. 

The bankrupt is entitled to a discharge unless he has, among other 
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things, "with fraudulent intent to conceal his true financial condition, 
* * * destroyed, concealed, or failed to keep books of account or 
records from which his true condition might be ascertained." Section 
14b, subd. 2. 

[3] Reading the two clauses together, this latter is available as an 
inhibition to a composition with creditors. 

[4] From the testimony, it is very clear that the bankrupts hâve 
failed to keep books of account or records from which their financial 
condition could be ascertained. The testimony of the two accountants 
proves this, and they were experts in the business of stating accounts. 
But the crucial inquiry is: Did they so fail to keep such books and 
records with intent to conceal their financial condition? What their 
intent was in this respect is left for inference and presumption, and 
must be deduced from what they did and their manner of installing 
and conducting their business. At the beginning we find them em- 
barking in a business that was even then hopelessly insolvent. Barde 
had never had any expérience in that line of business, for he says him- 
self, "I just started to learn the game." After borrowing some money 
at the banks, for their crédit was good (probably more through Barde's 
connection with the firm than on account of Levitt), and paying some 
of Levitt's liabilities, they both went East, and purchased heavily, leav- 
ing S. J. Levitt in charge, as manager of the business, to install the 
chain of stores and put them in working order. About the time of 
entering into this partnership, if not shortly subséquent. Barde had his 
private business incorporated, and a division of the capital stock was 
had between himself and his two sons; he retaining the controlling 
interest. Later, in December, when it must hâve become apparent that 
the burden of liabilities of the firm was becoming oppressive, the cap- 
ital stock of M. Barde & Sons was reissued and reassigned so as to 
include another son in the arrangement, leaving Barde without control 
of the stock, and, incidentally, 100 shares of the stock which Barde 
was entitled to were issued in trust to secure his indebtedness to the 
corporation. I do not say at this time that this latter transaction, in- 
cluding the reissue and reassignment of this stock among the partners 
receiving the same, was fraudulent as it respects the creditors of Barde 
& Levitt, for it is not necessary to pass upon that question now ; but 
I allude to the incident as bearing upon the intent of Barde in not 
keeping a proper line of books in the partnership business. Further 
than this, goods were sold, for a good part of the time the business 
was conducted at least, at a loss to the concern, and the receipts from 
sales can only be approximated, and this from deposits made with the 
banks and from Levitt's statements of what was probably drawn out 
of the business to meet expenses and the private needs of the partners. 

The business was conducted from the early part of August, 1912, 
until February 14, 1913, and within that time the merchandise shrank, 
taking the estimate of the bankrupts' own accountant, from $128,117, 
including f reight estimated only, to $72,307, leaving a margin of $55,- 
817, and of this amount $6,810 is wholly unaccounted for. But, ac- 
cording to Mr. Young's report, the shortage in cash unaccounted for 
is much greater, running up to $28,415.67. 

Thèse matters are ail pertinent for considération on the question of 
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the intent with which Barde & Levitt failed to keep proper books of 
account of their business. 

In the case of In re Alvord (D. C.) 135 Fed. 236, it was held by 
Platt, District Judge, that from failure to keep any books whatever it 
must be presumed that the bankrupts intended to conceal their finan- 
cial condition. McKibbon, Driscoll & Dorsey et al. v. Haskell, 198 
Fed. 639, 117 C. C. A. 343, a Court of Appeals case, is to the same 
effect. The court says in this case: 

"The act of Congress proclaims the presumption and expectation of the 
law that honest nierchants will keep account books which wlll disclose their 
true flnancial condition. In the absence of prevailing évidence to the con- 
trary, every man Is presumed to intend the natural and inévitable consé- 
quences of hls acts." 

In the case of In re Brod (D. C.) 166 Fed. 1011, the bankrupt was 
denied a discharge because of a shrinkage of $10,000 in his assets in 
a period of 13 months ; he being unable to show from his books what 
became of the property. 

Taking into considération the entire history of this unfortunate 
venture, and the magnitude of the business to be transacted and which 
was in reality carried on, including a chain of mercantile stores at 
several points, the inference and presumption are so strong as to 
amount to absolute persuasion that Barde & Levitt, by their failure 
to keep suitable books of account, intended the natural and inévitable 
conséquence of such failure, which was to conceal the true condition 
of their business and financial standing from their creditors. 

The composition with the creditors will therefore not be confirmed. 



In re BANKS. 
(District Court, N. D. New York. Septeniber 15, 1913.) 

1. BA^'KEUPTCY (§ 172*)^OWNBRSIIIP OP AsSETS — FlLlNG PETITION. 

Prlor to the flling of a pétition in voluutary bankruptcy, the bankrupt 
is the owner of ail hls property and may sell and incumber It except In 
fraud of creditors or in violation of some provision of law, and after 
filing the pétition and prior to adjudication he holds the title in trust 
for creditors. 

[Kd. Note. — For other cases, see Bankruptcv, Cent. Dig. § 220 ; Dec, 
Dig. § 172.*] 

2. Bankruptcy (§§ 164, 314*) — Debts Babbed ,by Limitation — Renewal — 

Payment on Account befobe Filing Pétition. 

Wliere a bankrupt, knowing liis Insolvency and that he Is about to file 
a pétition In bankruptcy, before filing the same went to two of his cred- 
itors whose clalins were barred by limitations and who had no kuowledge 
of his Insolvency or of his intention to become a bankrupt and paid to 
each a dollar with the statement that he did so to renew the debt, such 
act was not an attenipt to create a préférence but was elïective to renew 
the debt so as to entitle the creditors to prove their claims against the 
bankrupt's estate, and this though the bankrupt in his schedules refer- 
red to the debts as evidenced by notes, when in fact he owed such cred- 

•Por other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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itors only one claliii each which were on open accounts for goods sold 
and dellvered. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 267, 469- 
473, 478, 483-487, 489, 490; Dec. Dig. §§ 164, 314.*] 
.3. Ba>'kruptcy (§ 314*) — Claims Provable — Debts Babred — New Promise — 
Description of Debt — Listing Claims in BANKRrPT's Schedules, 

Where a bankrupt owed two elalms for goods, wares, and merehandise, 
both of wliich were barred by limitations, the fact tliat lie listed tlie 
claims in his schedules in bankruptcy, describing tliem as evidenced by 
notes, when in faet no notes liad been giveu, did iiot constitute a new 
promise sufflcient to renew the claims under the rule that a new promise 
to pay in order to take the debt ont of the statute must satisfactorily 
appear to refer to the very debt in question. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 469-473, 
478, 48.3-487, 489, 490; Dec. Dig. § 314.*] 

4. Bankbupicy (§ 314*) — Payment by Bankrupt — Debt — Renew al — Fraud. 

A payment made by a bankrupt immediately before bankruptcy and 
the flling of his pétition, to renew an outlawed debt, and to euable the 
créditer to prove his clalm and sliare in the distribution, the credltor 
having no reasonable cause to believe it would operate as a préférence, 
was nelther a fraud on creditors nor the Bankruptcy Law. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 469-473, 478, 
483-487, 489, 490; Dec. Dig. § 314.*] 

5. Bankruptcy .(§ 340*) — Claims— Proof — Evidence — Issues. 

Where a trustee's pétition for re-examination of claims did not allège 
that they were for too large a suin but rested entirely on the statute of 
limitations, and no application to aniend was made, the exclusion of évi- 
dence to siiow an alleged uncredited payment on one of the claims was 
not error. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Ira O. 
Banks. Proceedings to review referee's order allowing the respective 
claims of Phihp Quencer and John Quencer. Affirmed. 

Curtis L. Hildredth, of Watertown, N. Y., for trustée. 
Edgar V. Bloodough, of Watertown, X, Y., for claimants. 

RAY, District Judge. The référée has allowed the claim of John 
Quencer at the sum of $792.03 and the claim of Philip Quencer at 
the sum of $701.26. The allowance of thèse claims is challenged on 
the ground that they were barred by the six years' statute of limita- 
tions at the time the pétition in bankruptcy was filed, and that the 
bar of the statute had not been removed by part payment or by an 
acknowledgment of the debt in writing, as provided by section 395 of 
the Code of Civil Procédure of the state of New York, which pro- 
vides that: 

"An acknowledgment or promise contained in a writing, slgned by the party 
to be chargea thereby, is the only compétent évidence of a new or continning 
contract, whereby to take a case out of the opération of this tltle. But thls 
section does not aller the effect of a payment of principal or iuterest." 

On the 7th day of September, 1912, the bankrupt. Ira O. Banks, 
signed and verified his pétition and schedules in voluntary bankruptcy, 
which were filed September 12, 1912, and adjudication made. In the 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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schedules of debts owing the bankrupt listed, "Philip Quencer, Wa- 
tertown, N. Y., note, $250,"" and "John Quencer, Perch River, N. Y., 
note, $250," and no mention was made therein of any other debt ow- 
ing them or either of them or of the considération for the note, if 
there was one. After the trustée was appointed and quahfied, and 
September 25, 1912, Philip Quencer fîled his verified claim for : 

71 tons of hav at ifD.SO ?(!74 50 

September, 1904, by cash 200 00 



)f474 50 
Interest for 8 years 227 76 

$702 20 
1912. Recelved 1 00 

Balance due $701 20 

October 14, 1912, John Quencer filed his claim with the référée for : 

66 tons of hay at $11 $726 00 

Interest to Aiiril 1, 1905 2.3 23 

$740 23 
April 1, 1905, cash 200 00 

$540 23 
Interest to September 1, 1012 244 40 

$793 68 
September, 1912, cash 1 00 

$702 63 
— with interest from September 1, 1912. 

In the verified claims filed there is no mention of or référence to a 
note or notes. The claims state : 

"That the considération of said debt is as follows : 'Goods, wares and mcr- 
ehandise sold and dellvered to the said bankrupt at his spécial instance and 
request.' * * * Nor has any note or other évidence of said debt been re- 
celved exeept as herein stated." 

As stated no note is mentioned in the claim. The total of ail claims 
of other creditors proved is $721.69. 

As to the claim of Philip Quencer it is asserted that on the lOth or 
llth of September, 1912, some five days after the pétition was verified 
and one or two days before it was filed, Banks paid to Quencer the 
sum of $1 and stated to him that he wanted to pay him the dollar to 
renew the debt. As to the claim of John Quencer, it is asserted that 
on the lOth or llth day of September, 1912, Banks paid to him the 
sum of $1 and stated that he paid it to him for the purpose of renew- 
ing the debt. What debt was not mentioned. 

[ 1 ] It is, of course, true that until a bankrupt files his pétition in 
bankruptcy, he is the owner of ail his property and may sell or incum- 
ber it, exeept in fraud of creditors or in violation of some provision 
of law, as he sees fit. Even after the pétition is filed and down to 
the time of the adjudication, the title remains in the bankrupt, but 
during that time he holds in a sort of trust capacity for creditors. 
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[2] A debtor as a gênerai rule may at any time acknowledge a debt 
against which the statute of limitations bas run and renew same by 
a promise in writing which identifies the debt or by a partial payment 
of the spécifie debt. A récognition of the debt by a part payment 
thereof opérâtes as a new promise to pay the remainder. If, as against 
the trustée and the creditors, this renewal of the debt cannot be ef- 
fected by an acknowledgment of the debt made in the schedules and 
filed with the pétition, still if the acknowledgment in writing is made 
before the pétition is filed or a part payment of the spécifie debt is 
made before the filing of the pétition, in the absence of fraud on the 
law or collusion, I see no reason why the transaction is not valid, un- 
less made under such circumstances as to amount to a préférence. If 
within four months of filing a pétition the debtor makes a payment 
on an outlawed debt intending at the time to go into bankruptcy know- 
ing his insolvency, and the person receiving the payment knows the 
insolvency and has reasonable cause to believe that a préférence is 
intended, it would not be such a payment as would renew the debt. 
The transaction would be in fraud of the Bankruptcy Act (Act July 
1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). The 
transaction could be repudiated by the trustée and the payment re- 
covered. 

By section 60a of the Bankruptcy Act, as amended (Act June 25, 
1910, c. 412, § 11, 36 Stat. 842 [U. S. Comp. St. Supp. 1911, p. 1506]), 
it is provided that: 

"A person shall be deemed to bave given a préférence if, being insolvent, he 
has, within four months before the flling of the pétition * * * or made a 
transfer of any of his property, and the effect of the enforcement of sueli 
* * * transfer will be to enable any one of his creditors to obtain a greater 
percentage of his debt than any other of such creditors of the same class." 

And section 60b provides that : 

"If a bankrupt shall * * * hâve made a transfer of any of his prop- 
erty, and if, at the time of the transfer, * * * the bankrupt be insolvent 
and * * * the transfer then opérâtes as a préférence, and the person re- 
ceiving it or to be beueflted therehy, or his agent acting therein, shall then 
hâve reasonable cause to believe that the enforcement of such * * * 
transfer would effect a préférence, it shall be voidable by the trustée and he 
may recover the property or its value from such person." 

Section 57g of the act provides that : 

"The claims of creditors who ha^'e received préférences, voidable under sec- 
tion 60, subdivision b, * * * shall not be allowed unless such creditors 
shall surrender such préférences, conveyauces, transfers, assignments, or in- 
cumbrances." 

If, then, the payment to renew a debt be made on the eve of bank- 
ruptcy (that is, the filing of a pétition) and be made under such cir- 
cumstances and with such knowledge as to constitute the giving and 
receipt of a préférence, the claim cannot be allowed unless the préf- 
érence is surrendered. The amount of the payment is immaterial. If 
the payment is recovered (that is, was in fraud of the law), then how 
can it operate to renew the debt? It leaves the whole matter as if no 
payment had been made 
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It is plain that Banks knew liis insolvency and intended to prefer 
both John and Philip Quencer. What knowledge did they hâve? So 
far as appears, thèse claimants had not taken any proceedings to coUect 
or reduce their claims to judgment, except one of them says he had 
spoken of the debt, we may infer, when he met Banks. Ail deny that 
the claimants had any knowledge of the contemplated bankruptcy pro- 
ceedings prior to the filing of the pétition. Ail fail to remember any- 
thing that was said at the time the $1 payments were made, except 
the statement of Banks that he wanted to pay the $1 to renew the 
debt. 

[3] The alleged renewal of the debts by listing claims in the sched- 
nies, "creditors whose claims are unsecured, * * * Philip Quenc- 
er, Watertown, N. Y., note, $250; John Quencer, Perch River, N. Y.,, 
note, $250" — cannot be held to renew thèse claims on accounts two 
years outlawed when it appears that no note whatever was given. It 
appears in such case that the debtor had notes in mind, not an ac- 
count for goods, wares, and merchandise sold and delivered. If he: 
intended to renew a note, he certainly did not intend to renew an ac- 
count for hay for which no note had been given. 

"The gênerai rule is that a new promise, whetber made before or after tlie- 
bar is complète, will avold the opération of the statute of limitations." 25 
Oyc. 1328; Wincbell v. lîlcUs, 18 N. Y. 558; Esselstyn v. Weelvs, 12 N. Y. 
6.35 ; Wright v. Parnienter, 23 Mise. Kep. 029, 52 N. Y. .Supp. 99. 

See the many cases cited in note, 25 Cyc. 1328. 

"The gênerai rule is that an aeknowledgmeut or promise to pay, in order 
to take the debt out of the statute, must satisfactorily and certainly appear 
to refer to the very debt in question." Stafford v. Bryan, 3 Wend. (X. Y.) 532;. 
Clark V. Dutcher, 9 Cow. (K. Y.) 674 ; 25 Cyc. 1330, and cases there cited. 

In Re Currier (D. C.) 27 Am. Bankr. Rep. 597, 601, 602, 192 Fed- 
695, the bankrupt filed his voluntary pétition in bankruptcy not know- 
ing that he had sufficient property to pay ail his debts when in fact he 
did hâve. He scheduled the valid existing claims against him and in- 
cluded and scheduled an outlawed clàim. This was duly approved and 
allowed. Later the bankrupt discovered that he had property more 
than sufficient to pay ail his debts, and he (the bankrupt) then moved to 
expunge the scheduled outlawed claim and that it be disallowed. No 
creditor objected or had objected to the proof and allowance of that 
claim, nor did the trustée in their behalf. This court discussed the 
whole situation, but ail that it decided was that under such circum- 
stances the bankrupt himself, and wholly in his own interest and in 
order to secure for himself the balance of his own estate after paying 
the claims which were not outlawed prior to making his schedules, 
could not allège that a claim which he scheduled as valid and sub- 
sisting was outlawed and barred by the statute; and that under the 
circumstances the creditor whose claim was barred when the pétition 
was Med could share in distribution only after the others were paid in 
full. 

Hère creditors are objecting through the trustée who represents 
them. Hère the question of the eiïect of a partial payment on an out- 
lawed claim on the eve of filing a voluntary pétition in bankruptcy as 
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Isetvveen creditors, those whose daims zvere and those whose claims 
were not barred by the statute of limitations at that time, is in ques- 
tion. In Re Currier the question was between a solvent but alleged 
bankrupt in his own interest and his creditors. 

There are very substantial reasons why an insolvent person on the 
eve of going into voluntary bankruptcy should not be permitted, as 
against his creditors whose claims are not barred by the statute of 
limitations, to renew by a small partial payment thereon those claims 
which are barred by the statute. Creditors whose claims are barred 
by the statute usually do not seek to enforce them by suit and judg- 
ment as they feel assured the debtor will plead the statute. If, then, 
a person who has been out of business seven or eight or more years, 
and who has no judgments against him and no claims against him 
which hâve accrued due within six years but does owe debts to a large 
amount barred by the statute, starts in business and obtains crédit 
and purchases and has in possession a large amount of property re- 
cently purchased on crédit, but finds himself unable to meet his obli- 
gations, he may make a small payment on each of his outlawed debts 
and then go into bankruptcy and both ancient and modem creditors, 
80 to speak, will share in the distribution of the proceeds of such re- 
cently acquired property. This would operate as a fraud on his cred- 
itors whose claims were not barred by the statute. Still if there was 
no collusion and no reasonable cause on the part of the creditors re- 
■ceiving the payments to believe that a préférence was intended, and 
the défense of the statute is personal to the créditer until after a pé- 
tition is filed, how can the court hold that such renewal by part pay- 
ment is f orbidden by any law ? Section 67e of the bankruptcy act pro- 
vides that : 

"AU * • * transfers • * • of bis property or any purt thereof 
made, or siveii by a person adjndged a bankrupt under the provisions of tliis 
act sulisetpieut to the passage of this act and within four months prlor to the 
fillug of the pétition witk the intent and purpose on his part to hlnder, delay, 
or defraud his creditors, or aiiy of them, shall be null and vold as against 
the creditors of such debtor, except," etc. 

And the property so transferred remains a part of the bankrupt's 
estate. It would seem, not from direct évidence but from some state- 
ment or question asked, that some person had obtained a judgment 
against Banks, and we may inf er that this was the reason of his going 
into bankruptcy. This is surmise, however. Assume this to be the 
case, we further in fer that Banks made up his mind that ail his cred- 
itors should share in his estate, those whose claims were barred by the 
statute and those whose claims were not so barred, and hence he made 
the payments referred to after the exécution of, but before filing, his 
pétition. Assume this to hâve been his purpose, was the transfer of 
the $1 on the occasion in question one "with the intent and purpose 
on his part (Banks) to hinder, delay, or defraud his creditors or any 
of them ?" I am not prepared so to hold. So far as this court is in- 
formed, it has not been held that a payment made on account or on 
a note for the express purpose of renewing an outlawed claim of it- 
self is or opérâtes as a fraud on creditors within the meaning of the 
statute. 
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Suppose we take tlie position that the payment of the $1 on each 
of thèse daims, after the pétition was verified but before it was filed, 
was the création of new debts or obligations, and I am not able to find 
any law which will prevent their proof and allowance. The status of 
the claim must be determined as it existed at the time the pétition was 
filed. Suppose the parties had figured up the accounts and Banks had 
given promissory notes intermediate the vérification of the pétition 
in bankruptcy and its fiHng, would or would not the claim be prov- 
able ? I am of the opinion that Banks, as against his other creditors, 
in the absence of fraud and collusion, had the right to renew thèse 
claims at any time before he filed his pétition. It does not appear 
that the Quencers, or either of them, knew Banks was insolvent. It 
seems to me that the law has not prohibited the renewal of outlawed 
claims under such circumstances. 

It is contended that there is nothing to show that the bankrupt in- 
tended to pay anything on an account or debt due for hay sold and 
delivered, but that the évidence discloses an intent to make a payment 
on a promissory note. A few days before the payments were made, 
the bankrupt made up his schedules of indebtedness which were at- 
tached to and formed a part of his pétition in bankruptcy. Hère he 
stated that he owed to John Quencer a note of $250 and to Philip 
Quencer a note of $250; that is, debts evidenced by such notes. The 
considération of thèse notes is not mentioned in the schedules. It is 
évident that Banks at that time had in mind claims against himself in 
favor of the Quencers evidenced by notes, $250 to each. The date 
of the notes was not given. So far as appears, this was his state of 
mind and thèse the debts he had in mind when he went to the Quenc- 
ers on the occasions mentioned. There was no conversation as to any 
indebtedness except Banks handed to each $1 and said he wanted to 
pay or paid the dollar to renew the debt. In fact, so far as the proof 
goes, no note had been given to one of the Quencers, but a note of 
$400 had been given to the other which he had handed back, under 
what conditions and for what reason does not appear. In fact, as the 
référée finds, Banks owed a balance to each of the Quencers for hay 
sold and delivered and nothing else ; the claim, however, being barred 
by the statute. The contention is, nothing having been said regarding 
the nature or character of the debt, that Banks had notes in mind and 
intended to make a payment on notes and not on an account or claims 
for hay sold and delivered. But if there was only one claim or debt, 
and that for hay, is it material that Banks supposed he had given a 
note for the debt when in fact he had not? It is only material that a 
spécifie indebtedness was recognized and a payment made to apply on 
it as a partial payment of a greater indebtedness. If it was stated that 
the dollar was paid to renew the debt, a larger debt than $1, and there 
was but one debt, hère is a plain récognition of a larger sum due than 
the amount paid and an implied promise to pay the remainder. If 
the debt was for hay, is it material that it was not evidenced by a 
promissory note as Banks supposed? On this subject see Crovv v. 
Gleason, 141 N. Y. 489, 493, 494, 36 N. E. 497. This case is cited 
and approved Brooklyn Bank v. Barnaby, 197 N. Y. 210, 90 N. E. 
834, 27 L. R. A. (N. S.) 843. See, also, Hughes v. Eddy Valve Co., 
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147 App. Div. 356, 131 N. Y. Supp. 744, and Murphy v. Walsh, 113 
App. Div. 428, 99 N. Y. 346. I think the claimants brought them- 
selves within the principles enunciated in the cases cited. 

[4] I cannot hold that a payment made immediately before bank- 
ruptcy, or filing a pétition in bankruptcy, to renew an outlawed debt 
and to enable the créditer to corne in and share in the distribution, the 
one receiving it having no reasonable cause to believe it will operate 
as a préférence, is a f raud on creditors or the law. 

[5] The pétition of the trustée for a re-examination of thèse claims 
and praying that they be expunged f rom the list of proved claims did 
not allège that they were for too large a sum. The reason for disal- 
lowance alleged was the bar of the statute. In one case, that of Philip 
Quencer, the bankrupt was asked if he had not paid $25 at one time 
on the claim. This évidence was offered, evidently, to reduce the claim. 
in case the court held it not barred by the statute. The référée held 
that, under the pétition as it stood, the trustée could not go into the 
question of the amount of the claim. The trustée should then hâve 
asked to amend, and a refusai to permit the amendment and allow 
proof of the exact amount of the claim would bave been error. But 
the trustée did not seem to regard the question of much importance,^ 
and I do not think it was error to reject the évidence. The same ques- 
tion had been raised regarding the other Quencer claim, and the ques- 
tions were answered. 

On the whole, I am of the opinion that the order of the référée al- 
lowing the claims should be affirmed. So ordered. 
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THE JAMES McCArLLET. 

(District Court, D. Delaware. July 30, 1913.) 

No. 730. 

Collision (§ 102*) — Steamship and Tow Meeting in Fog — Violation or 
Speed and Narbow Channel Rules. 

A collision oecurred in the Delaware river between a steamship down- 
bound and a schooner passing up in tow of a tug by hawser, ïhere was 
a fog and both steamship and tug were sounding proper fog signais. The 
steamship was in about the middle of the channel whlle the tug and tow 
were on the western side of the river. Held, on the évidence, that the 
steamship was in fault for not reducing speed when she heard or should 
hâve lieard the fog signal of a towing vessel ahead which she could not 
see, as required by article 16 of the Inland Rules, 30 Stat. 96 (U. S. 
Comp. St. 1901, p. 2880) ; that the tug was also in fault in that, although 
there was a fog which increased the danger of collisions, she was with a 
tow on a long hawser on the wrong side of the channel without neeesslty, 
in violation of article 25 of such rules, which applies to towing tugs as 
well as other steam vessels. 

[Ed. Xote. — For other cases, see Collision, Dec. Dig. § 102.*] 

In Admiralty. Suit for collision by Walter M. Ervin, Master of the 
Schooner Dorothy B. Barrett, against the steamship Texas and the 

•For other cases see same toplc & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tug James McCaulIey, brought in under admiralty rule 59. Decree 
against both steamship and tug, each for half damages. 

Ward, Gray & Neary, of Wilmington, Del., for libelant. 

H. Alan Dawson, of, Philadelphia, Pa., and Léonard E. Wales, of 
Wilmington, Del., for the steamship Texas. 

John F. Lewis and Francis C. Adler, both of Philadelphia, Pa., for 
tug McCaulley. 

BRADFORD, District Judge. This suit was instituted by Walter 
M. Ervin, master of the schooner Dorothy B. Barrett, by the filing 
of a libel in rem against the Norwegian steamship Texas for the re- 
covery of damages sustained by the former from a collision with the 
latter in the Deiaware river December 20, 1906. AU injury that was 
infficted was sustained by the Barrett. Subsequently, on the pétition 
of the Texas, the tug James McCaulley was brought in as a party re- 
spondent under rule 59 in admiralty. The collision occurred shortly 
after two o'clock in the afternoon not far from Marcus Hook and 
while the Barrett was in tow of the McCaulley. The weather, though 
unsettled, was not stormy ; but at and for some time prior to the colli- 
sion fog more or less dense prevailed on the river necessitating the 
use of fog signais. The Texas was proceeding down the river in 
charge of a duly licensed pilot of long expérience on the Deiaware 
river and bay. The Barrett in tovv of the McCaulley was proceeding 
up the river on her way to Philadelphia without cargo and light. She 
was not attached to the tug save by a towing line as to the length of 
which there is considérable diversity of évidence. The proverbial con- 
flict of mariners' testimony in collision cases is strikingly displayed 
hère as to the density of the fog, the giving of proper signais, the 
distance between the steamship and the tug and her tow when first 
seen or heard, the positions of the vessels with respect to the chan- 
nel of the river, the courses or directions they vvere respectively pnr- 
suing prior to the collision, and many other points deemed by the 
proctors of the several parties of more or less importance to a proper 
détermination of the cause. 

No contention has been made that the collision was the resuit of 
accident tmaccompanied by culpable fault. In view of the évidence 
such a claim would be whoUy inadmissible. Further, the évidence 
does not disclose actionable or substantial négligence on the part of 
the Barrett. In fact the Texas admits as much ; for her proctors in 
their brief say : 

"We doubt very much whether in law tlie schooner can be condemned for 
thèse faults [some supposed mlnor faults] and in oui- judgment the tug is 
wholly respousible for the collision." 

The inquiry, therefore, is whether the collision was due to fault 
on the part of both the steamship and the tug, and if not, of which 
of the two. A careful examination of the évidence in connection with 
the briefs of the proctors has led me to the conclusion that the Texas 
was in fault. It appears from the évidence, direct and cirqumstantial, 



THE TEXAS 671 

when taken as a whole, that the Texas as she was approaching the 
Barrett shortly before the collision and until it became imminent was 
proceeding down the river not far from the center of the channel and 
approximately parallel to the Pennsylvania or, as it has been termed, 
the western shore, and that she duly conformed to the requirements 
of subdivision (a) of article 15 of the pilot régulations that in case of 
fog "a steam-vessel under way shall sound, at intervais of not more 
than one minute, a prolonged blast." Nor do I place any reliance 
upon the reckless testimony adduced on the part of the Barrett and 
the tug that the Texas ported her helm, swung to starboard, and 
headed toward the Pennsylvania shore almost at right angles, maintain- 
ing a speed of from six to ten knots through the water and thus caus- 
ing the collision. That Teal, an old and experienced pilot, thoroughly 
familiar with the channels and waters of the Delaware river and bay, 
should hâve directed, while in his right mind and without any per- 
ceptible reason, such a suicidai course on the part of the Texas is 
not to be accepted for an instant. The circuit court of appeals for the 
third circuit in The Menominee, 197 Fed. 736, 117 C. C. A. 130, used 
language very suggestive on this point, as follows : 

"Tliat an old and experienced pilot like Schellinser who was thoroughly ac- 
qualnted with the navigable channels of the Delaware should without the 
slightest cause and whlle in his sensés (and there.is no évidence that he was 
not in fuU possession of his faculties) should hâve executed or intended such 
a maneuver is incredible in the absence of évidence of such quality and 
strength as to be conclusive on the point." 

But article 16 of the pilot rules provides that : 

"Every vessel shall, in a fog * * * go at a nioderate speed, having 
eareful regard to the existing circumstances and conditions." 

I am satisfied from the évidence that for some time before the Tex- 
as came in proximity to the Barrett and the tug the latter vessel duly 
complied with article 15 of the pilot rules requiring that "a steam- 
vessel when towing, shall, instead of the signais prescribed in sub- 
division (a) of this article, at intervais of not more than one minute, 
sound three blasts in succession, namely, one prolonged blast followed 
by two short blasts"; and that the fog whistle of the tug was loud 
and strong and either was heard by those on the Texas or should bave 
been heard by them, had they been paying the attention the circum- 
stances demanded, considerably before either the tug or the Barrett 
became visible. This was plain notice to the Texas that she was ap- 
proaching a steam vessel having a tow and imperatively required the 
exercise of the utmost vigilance and caution on her part. Notwith- 
standing the testimony of those on the Texas that she was making 
little or no headway through the water at and for some time prior to 
the collision the weight of the évidence, including not only the direct 
testimony of witnesses but the force with which the Barrett was 
struck by the Texas as shown by the amount of repairs rendered nec- 
essary, establishes the fact that the Texas was moving at an improper 
and dangerous rate of speed which had a direct causal connection with 
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the collision. I see no reason why tlie second paragraph o£ article 16 
of the pilot rules was not applicable to the Texas. It provides : 

"A steam-vessel, hearing, apparently forward of her beam, the fog signal 
of a vessel, the position of which is not ascertalned shall, so far as the clr- 
cumstances of the case admit, stop her englnes, and then navigate wlth cau- 
tion untll danger of collision is over." 

It is argued on the part of the Texas that the tug had the former 
vessel on her starboard side and consequently was obliged to keep ont 
of her way. But on this point it should be observed not only that the 
tug had the Barrett in tow, but the fog was of such a character as to 
render the rule inapplicable by obscuring the course if not the bear- 
ings of the vessels with respect to each other. If the Texas had 
promptly adopted the proper précautions as soon as the fog signal 
of the tug was or should hâve been heard by the Texas the latter ves- 
sel would not hâve been at fault. But this she failed to do and ac- 
cordingly must bear the conséquences. 

The évidence also satisfies me that the tug was at fault. In her 
answer it is set forth that "at the time of meeting the said steamship 
Texas the tug McCaulley and her tow were at the extrême western 
edge of the navigable part of the river." Article 25 of the pilot rules 
provides : 

"In narrow channels every steam-vessel shall, when it is safe and practlca- 
hle, keep to that slde of the fairway or mid-channel which lies on the star- 
board side of such vessel." 

And article 27 provides : 

"In obeylng and construlng thèse rules due regard shall be had to ail dan- 
gers of navigation and collision, and to any spécial circumscances which may 
render a departure from the above rules necessary in order to avold immé- 
diate danger." 

Article 25 clearly applies to the portion of the channel in which the 
collision occurred. The tug was proceeding with her tow on the 
wrong side of the channel in direct violation of that article. It would 
hâve been "safe and practicable" within the meaning of the rule for 
the tug to keep on the starboard side of the channel in going up the 
river. Nor were there any "spécial circumstances" rendering a de- 
parture from the rule "necessary in order to avoid immédiate danger." 
The fact that the tug was towing the Barrett did not confer a privilège 
on the former vessel to pursue a course on the port side of the chan- 
nel in violation of the sailing régulations. It would hâve been no 
more unsafe for the tug with her tow to pass up the river on the star- 
hoard side of the channel than it would bave been for the Texas to 
pass down the river on that side. Yet it would hâve been a fault of 
the Texas to so pass down the river, whereas it would hâve been al- 
together proper for the tug and her tow to pass up the river on that 
side. The circumstance that the tug was a towing vessel gave her 
no right to force the Texas from the proper side of the channel in 
descending the river or to adopt an illégal course for the purpose of 
seeing the land. If a sight of the land was necessary to the safety 
of navigation under the circumstances it was quite as important that 
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the Texas should hâve that sîght as the tug. The tug- with its tow 
being on the wrong side, it was especially incumbent on her to observe 
great vigilance and care to avoid colHsion. The Taurus (D. C.) 156 
Fed. 838. The tug was not lashed to the side of the Barrett, but con- 
nected with her by a towing line of 50 or 60 fathoms in length, if 
not longer. The danger and impropriety of using such a line in a 
fog and on the wrong side of the channel must be apparent, and bave 
been judicially recognized on one or more occasions. The tug had 
no right to place herself and her tow on the wrong side of the chan- 
nel in a fog, and to do so without being attached to the tow by lashing 
or otherwise in such a manner as to control the movements of the 
latter from swinging with the tide or otherwise was inexcusable. Had 
she been so attached to the Barrett she could upon the approach of 
danger from the oncoming steamer in ail human probability bave 
prevented the collision by forthwith reversing and proceeding full 
speed astern. There is much conflicting testimony as to signais and 
courses, but it is unnecessary to pursue the subject further. The total 
damages and costs must be borne equally by the Texas and the Mc- 
Caulley. Let an interlocutory decree in accordance with this opinion 
be prepared and submitted. 



EEVETT V. CLISE et al. 

(District Court, W. D. Washington, N. D. Septemher, 1913.) 

No. 10. 

1. Courts (§ 314*) — Fedebal Courts — Parties — Citizenship — Corporations. 

Tlie citlzenslilp of a corporation, for the purpose of jurlstlictlon of féd- 
éral courts, Is in the state of its création. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § SCO; Dec. Dig. § 
314.*] 

2. Courts (§ 272*) — Fédéral CorRTs — Jueisdiction — Citizenship — Eesi- 

DENCE. 

Complainant, a citizen of Colorado, sued C. and another, citizens of 
Washington, in the Western district of Washington aiid also joined N. 
and W., citizens and résidents of New Yorlv, the G. Navigation Company, 
a New Jersey corporation authorized to do business in AVashington, and 
doing business witiiin the district, and the G. Navigation Company, Lim- 
ited, a Washington coriioratiou, charging tliat the Indlvidual défendants 
had entered into a conspiracy to orgauize the corporations named and se- 
cure the subscription of capital stock by Irresponslble third persons ; that 
the indlvidual défendants were the sole owuers of ail the stock of both 
corporations, but carried it on the books of the corporations in other 
names ; that the stock of the corporations was unpaid ; that the New 
Jersey corporation purchased certain steamships and chartered them to 
the Washington corporation, in order to relieve the New Jersey corpora- 
tion from ail liability for their opération ; that the New Jersey corpora- 
tion never engaged in the transportatiou business, but both corporations 
malntained the sauie office and were represeiited by the same person ; that 
complainant seeured a judgnient for breach of a transportatiou Contract 
agalnst the Washington corporation, l)ut that this corporation had no 
assets, and about the tlme of the rendition of the judgnient transferred 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
207 F,— 43 
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ail of Us assets to tlie New Jersey corporation; and that, in order for 
complainant to enjoy tlie beneflt of liis judgment, it was necessary that 
the New Jersey corporation be required to pay tlie saiiie — and prayed 
that the indivldual défendants be compelled to pay into court a suffl- 
cient sum on their subserlptions in the name of third persons for the 
stock of the Washington corporation to satisfy the judgment. Held. that 
N. and W., citizens and résidents of New York, and the New Jersey cor- 
poration, could not be required to answer a denmud for .iudgment in per- 
sonam against them wlthout their consent in the fédéral court sitting in 
Washington, even though they niight be doing business within the dis- 
trict and hâve a gênerai agent pursuant to the laws of Washington, i5n- 
der Judicial Code (Aet March 3, 1911, c. 231) § 51, ,'Î6 Stat. 1101 (U. S. 
Oomp. St. Supp. 1911, p. 150), providing tliat no civil suit shall be brought 
in any District Court against any person in any other district than that 
whereof be is an Inhabltant, but, where jurisàictlon is founded on di- 
versity of citizenship, suit shall be brought only in the district of the 
résidence of either plaintiff or défendant. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 811 ; Dec. Dlg. § 
272.*] 

3. Courts (§ 269*) — Fédéral Courts — Jurisdiotion— Claim to Property. 

Such cause of action was not to establish a claim to real property in 
the district, or to enforce a lien or remove a cloud on the title to real 
or Personal property, and therefore was not maintalnable in Washington 
under Act Cong. Miirch 3. 1875, c. 137, § 8, 18 Stat. 472 (TJ. S. Comp. St. 
1901, p. 513), providing that when, in any suit commenced in any Cir- 
cuit Court of the United States to enforce any lien or équitable clalm on 
or claim to, or to remove any incumbrance or claim or cloud on, the ti- 
tle to real or Personal property within the district where the suit is 
brought, one or more of the défendants thereto shall not be Inhabitants 
of or found within the district, or shall not voluntarlly appear thereto, 
it shall be lawful for the court to direct the défendants to appear, etc. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 809 ; Dec. Dig. § 
269.*] 

In Equity. Bill by Ben Stanley Revett against J. W. Clise and oth- 
ers. On objection by défendants William Nottingham, H. S. Wil- 
kinson, and the Globe Navigation Company to the jurisdiction, on 
the ground that neither complainant nor défendants are résidents or 
citizens of the district or state of Washington. Objection sustained. 

Richard Saxe Jones and James A. Snoddy, both of Seattle, W^ash., 
for complainant. 

H. R. Clise and C. K. Poe, both of Seattle, Wash., for défendants. 

NETERER, District Judge. The complainant, a citizen of the state 
of Colorado, brings this action against J. W. Clise and H. R. Clise, 
citizens of the state of Washington and of this district, William Not- 
tingham and H. S. Wilkinson, citizens and résidents of New York, 
the Globe Navigation Company, a corporation of the state of New 
Jersey, authorized to do business under the laws of the state of 
Washington, and doing business within this district, and the Globe 
Navigation Company, Limited, a corporation of Washington, and 
charges the défendants Clise, Nottingham, and Wilkinson with en- 
tering into a conspiracy for the purpose of organizing the corpora- 
tions named and securing the subscription of capital stock of the 

*For other cases see aame topic & i ncmber in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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•corporations by irresponsible third parties, and allèges that they are 
the sole owners of ail of the capital stock of each of the said corpora- 
tions, but carry it on the books of the company in other names ; that 
the capital stock of the corporations is unpaid ; that the New Jersey 
corporation purchased three steamships for the sum of $300,000, 
and executed a charter to the Washington corporation, so that it 
might appear to operate the vessels and to relieve the parent cor- 
poration from ail liability in the opération thereof; that the New 
Jersey corporation also proceeded to build five sailing vessels for 
the purpose of carrying lumber and other merchandise, and for a 
long period of years prior to 1913 said sailing vessels were operated 
by the Globe Navigation Company, Limited, the Washington cor- 
poration, under varions charters from the Globe Navigation Com- 
pany of New Jersey ; that in pursuance of such conspiracy the Globe 
Navigation Company of New Jersey never itself entered upon or 
engaged in the business of carrying freight or passengers for hire, 
but that the business of the said corporations was operated by the 
Globe Navigation Company, Limited, of Washington; that, as a 
part of the conspiracy, J. W. Clise was given the control and man- 
agement of the business of both corporations, maintaining offices in 
Seattle, Wash. ; that the plaintifï in the year 1905 entered into an 
agreement in writing with the Globe Navigation Company, Limited, 
for the transportation of certain freight to the port of Nome in the 
territory of Alaska ; that a breach of said contract was made ; that 
the complainant brought an action in the Washington courts against 
the said corporation, obtained judgment for a sum in excess of 
$8,000; that exécution was issued, and return by the sherifif of nulla 
bona was made; that supplemental proceedings under the laws of 
Washington were prosecuted, and it was ascertained that the Globe 
Navigation Company, Limited, against which the said judgment was 
-obtained, had no assets of any kind ; that at about the time of the 
rendition and entry of said judgment the Washington corporation, 
for the purpose of defrauding complainant, transferred ail of its as- 
sets to the New Jersey corporation ; that demand was made upon 
William Nottingham, H. R. Clise, J. W. Clise, and H. S. Wilkinson, 
and the Globe Navigation Company of New Jersey, for the payment 
of such judgment, but same was refused ; that in order for the com- 
plainant to enjoy the benefît of his judgment it is necessary that the 
Globe Navigation Company of New Jersey be required to pay the 
same, and that William Nottingham, J. S. Wilkinson, H. R. Clise, and 
J. W. Clise be compelled to pay into court a sufHcient sum upon 
their subscription made in the name of third parties for the stock 
of the Globe Navigation Company, Limited, to satisfy this judg- 
ment; and judgment is prayed to that efïect. 

The défendants Clise hâve filed separate answers. The de- 
fendants Nottingham and Wilkinson and Globe Navigation Com- 
pany, appearing separately and specially for such purpose, object 
to the jurisdiction of the court on the ground that neither the com- 
plainant nor the défendants are résidents or citizens of this district 
or of the state of Washington. 
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The provisions of the Judicial Code of the United States, wliicli 
are necessary for the court to consider, are as follows : 

"Sec. 51. * * * No civil suit sliall be brouglit in any District Com-t 
agaiust any person by any original process or proceeding in any otlier dis- 
trict tlian tliat wliereof lie is an inhabitant ; but where the jurisdiction is 
founded only on the fact that the action is between citizens of différent states, 
suit shall be brought only in the district of the résidence of either the plain- 
tift or the défendant." 

Section 50 provides : 

"Wlien there are several défendants in any suit at law or in equity, and one 
or more of thejn are neither inhabitauts of nor found within the district in 
which the suit is brought, and do not voluntarily appear, the court may en- 
tertain jurisdiction, and proceed to tlie trial and adjudication of the suit 
between the parties who are properly before it; but the judgment or decree 
rendered therein shall not conclude or préjudice other parties not regularly 
served witli process nor voluntarily appearing to answer ; and nonjoinder of 
parties who are not inhabitants of nor found within the district, as afore- 
sald, shall not constitute niatter of abateuient or objection to the suit." 

[1] The citizensliip of a corporation, for the purpose of jurisdic- 
tion of the fédéral courts, is in the state of its création. St. Louis & 
S. F. Ry. V. James, 161 U. S. 545, 16 Sup. Ct. 621, 40 L. Ed. 802; 
Southern Ry. v. Allison, 190 U. S. 326, 23 Sup. Ct. 713, 47 L. Ed. 
1078; Louisville Ry. v. Louisville Trust Co., 174 U. S. 552, 19 Sup. 
Ct. 817, 43 h. Ed. 1081 ; Baldwin v. Pacific Power & Light Co. (D. 
C.) 199 Fed. 291. 

[2] Nottingham and Wilicinson, citizens and résidents of New 
York, and the Globe Navigation Company, being a New Jersey cor- 
poration, could not be required to answer a demand for judgment 
in personam without their consent in this court ; this not being the 
district of the citizenship and résidence of Wilkinson and Notting- 
ham, nor the district of the création of the Globe Navigation Com- 
pany, even though it may be doing business in this district and hâve 
a gênerai agent pursuant to the laws of Washington. Judicial Code, 
§ 51 ; Shaw v. Quincy, 145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768; 
In re Keasbey & Mattison Ce, 160 U. S. 221, 16 Sup. Ct. 273, 40 
E. Ed. 402; Western Loan Co. v. Butte & Boston Mining Co., 210 
U. S. 368, 28 Sup. Ct. 720, 52 L. Ed. 1101; Ladew v. Tennessee 
Copper Co., 218 U. S. 357, 31 Sup. Ct. 81, 54 L. Ed. 1069; Puget 
Sound Sheet Métal Works v. Great Northern Ry. (D. C.) 195 Fed. 
350. 

[3] It is contended that by the provisions of the act of 1875, sup- 
plemented by the act of 1888, it was the intention to give jurisdiction 
to any question between parties residing in différent states ; where 
several défendants were joined, and some of them served in the dis- 
trict of their résidence, and the interests of ail were joint or the busi- 
ness "really local," ail could be sued in the locality where such 
business was conducted ; and emphasis is placed upon section 8 of 
the act of 1875. Section 8 of the act of 1875 provides, in substance, 
that when, in any suit commenced in any Circuit Court of the United 
States to enforce any lien or équitable claim upon or claim to, or to 
remove any incumbrance or claim or doud upon the title to, real 
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or Personal property within the district where such suit is brought, 
oric or more of the défendants thereto shall not be inhabitants of or 
found within the said district, or shall not voluntarily appear thereto, 
it shall be lawful for the court to make an ordcr directing the de- 
fendants to appear, and provides for process and hearing, and adjudi- 
cation of such suit in the same manner as if the said absent défend- 
ants had been served with process within the said district, "but said 
adjudication shall, as regard to said absent défendants, afifect only 
the property which shall hâve been the subject of the suit and under 
the jurisdiction of the court therein within such district." 

Manifestly, it appears to me from the allégations of the complaint 
and the prayer for relief that the contention is not well taken. Para- 
graph 21 of the complaint reads as follows: 

"That in order tliat complaiiiiint uiay hâve, receive, and enjoy the beneflt of 
hls iiidgnient hereinbefore set forth, It is necessary that the Globe Navi.satlon 
Company (of New Jersey) he requlred to pay, and that WlUiara Nottingham, 
IT. S. Wilkinson, J. W. Clise, and H. R. dise, the real owners of the cap- 
ital stock and the real incorporators of Globe Navigation Company, organized 
under the laws of New Jersey, be couupelled to paj' into tliis court a suffl- 
cient suni upon their subscrlption so made by and in the name of E. F. Johns- 
ton and otherwise for the stock of the Globe Navigation Company, Limited, 
to satisfy such judgment, together with interest thereon and the costs and 
disbursements of this action." 

And the prayer reads : 

"Wherefore complainant prays that testimony be taken as to the facts in 
regard to the cause above set forth and be returned to this court, and after 
due hearing, a final decree be entered in favor of the complainant as against 
the défendants herein, and each and ail of them, decreeing their true and full 
interest in this matter, and for the full amount of complainant's judgment, 
with interest and costs." 

I am of opinion that in no sensé can the cause of action be said to 
belong to the exceptional cases referred to in section 8. It is not 
an action to establish a "claim to" real property in the district, or 
enforce a lien or remove a cloud upon the title to real or personal 
property. Ladew v. Tennessee Copper Co., supra. There is no 
property the subject of this suit. The action is bottomed on con- 
spiracy, and the proceeding is in personam. Clearly complainant 
cannot proceed under section 8 of the act of 1875, and section 50 of 
the Judicial Code specifîcally fixes the légal status of the parties 
and the procédure which must be taken by this court. 

The objections are sustained. An order may be accordingly 
entered. 
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In re SCHMIDT. 

(District Court, W. D. Pennsylvanla. August 1, 1913.) 

No. 8,088. 

Aliens (§ 68*) — Naturalizatiox — Construction of Statute. 

Tlie certlflcate froni the Department of Commerce and Labor, wliieh 
an applicant for naturallsiation Is reqnired to tile witli liis pétition by 
Naturalisation Act June 29, 1906, c. 3592, § 4, 34 Stat. 596 (U. S. Comp. 
St. Supp. 1911, p. 529), sliowiug the date, place, and manner of liis ar- 
rivai, is not necessarily the same cerlificate which it is provided by sec- 
tion 1 (U. S. Comp. St. Supp. 1911, p. 124) shall he issued to an im- 
migrant on his registry by the Commissloner of Immigration, nor need 
it be niade up from the record Of his registry, since he may be admitted 
to citizensliip on i)roof of the requislte facts, although he did not corne 
Into the United State.s through a regular port of entry. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145 ; Dec. Dig. 
§ 68.*] ' 

In the matter of the pétition of Paul Hermann Schmidt for natural- 
ization. Pétition granted. 

W. M. Ragsdale, of Pittsburgh, Pa., for the United States. 

ORR, District Judge. On January 11, 1913, the petitiqner filed 
his pétition for naturaHzation, and attached to his pétition a cer- 
tificate in the form following: 

"Form 526. Certificate of Arrivai — For Naturalisation Purposes. 

"(For use of aliens arrivxng in United States after June 29th, 1906. ïo be 
issued immediately prior to petitioning for naturalization.) 

"Department of Commerce and Lalicr, 
"Inunigration Service. 

"Port of Pittsburgh, Pa., 12-31-12. 
"The immigration records at this port show the following as tô the alien 
named belovk' : 

"Name of alien : Paul Heruianu Sehniidt. 

"Date of arrivai : November 15, 1906. 

"Nanie of vessel : Ivaiser Wilhehn II. Llne, N. G. L. 

"[Over] W. W. Sibray, 

"[Title] U. S. Immigrant Iiispector." 

Indorsement : 

"The above certificate does not purport to verify the landing or admission 
of the alien descrilied tlierein, but investigation indieates that according to the 
records of the consul gênerai of Germany, New York, one Paul Schmidt de- 
serted the t^teanisliip Kaiser Wlllielm II on November 15, 1906. He therefore 
eutered without inspection under the immigration laws, and no registry was 
uiade at tlie tinie of his arrivai. It is granted solely for the purpose of al- 
lovviug the alien to tile a pétition, so that the court in which pétition is flled 
may judicially détermine whether the certificate of arrivai required by sec- 
tion 4 niust be made ui) from the registration prescribed in section 1 of the 
Naturalization Act. Tliis point should he brouglit to the attention of the 
court in every case in which it is used." 

At the hearing of the pétition it appeared that the applicant was 
born at Gersdorf, Germany, on May 12, 1888 ; that he came to 

•For other cases see same topio & S number in Dec. & Am. Dig.s. 1907 to date, & Rep'r Indexes 
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this country November 15, 1906; that he was 18 years of âge at the 
tinie he left his native country; that by reason of his âge it was 
impossible for him to secure a passport; that he secured employ- 
ment in a kitchen of the steamship Kaiser Wilhelm II ; that he de- 
serted that steamer in the harbor at New York ; and that he was not 
inspected by the immigration authorities. 

The government contends that the certificate attached to the 
pétition of the applicant was not a sufficient compliance with the 
requirements of section 4 of the act of June 29, 1906, commonly 
known as the Naturalization Act. As there are several cases in 
which a similar certificate lias been presented, this court deems it 
proper to express its reasons why the contention of the government 
cannot prevail. The only question is whether or not such a cer- 
tificate is in compliance with the law. 

Section 1 of the Naturalization Act provides in part as follows : 

"That It sball be the duty of the said bureau to provide, for use at the vari- 
ous iuimigration stations throughout the United States, books of record, vvhere- 
in the commissioners of immigration shall cause a registry to be made in the 
case of each alieu arrivlng in the United States from and after the passage 
of this act of the name, âge, occupation, Personal description (including height, 
eomplexion, color of hair and eyes), the place of birth, the last résidence, the 
intended place of résidence in the United States, and the date of arrivai of 
said alien, and, if entered through a port, the name of the vessel in which he 
cornes. And it shall be the duty of said commissioners of immigration to cause 
to be granted to such alien a certificate of such registry, with the particu- 
lars thereof." 

There is in that language no duty imposed upon the alien, but 
rather upon the commissioners of immigration. There is no provi- 
sion in the act requiring the alien to take the certificate at the hand 
of the commissioners and to préserve the same. 

In section 4 of the same act, after provisions as to résidence and 
as to the form and contents of the pétition for citizenship and its 
vérification by witnesses, there is this provision : 

"At the time of filing his pétition there shall be filed with the clerk of the 
court a certificate from the Department of Commerce and Labor, if the peti- 
tioner arrived in the United States after the passage of this act, statlng the 
date, place, and manner of his arrivai in the United States, and the déclara- 
tion of intention of such petitioner, which certificate and déclaration shall be 
attached to and made part of said pétition." 

There is no provision in the act that the certificate required to 
be attached to the pétition is the same certificate of registry that the 
commissioners of immigration should cause to be given to the alien. 
The certificate to be filed with the pétition for naturalization pro- 
vides only that it shall set forth the "date, place, and manner of his 
arrivai." The certificate of registry would include, in addition, oc- 
cupation, Personal description in détail, place of birth, last place of 
résidence, and the intended place of résidence in the United States. 

The government contends that it was the intention of Congress, 
in requiring a certificate of arrivai into the United States, and in 
establishing a means of providing said certificate, to prevent abuses 
in the administration of the old law by requiring at least a five years' 
registration before a pétition for naturalization should be filed. It 
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is contended that the certificate of arrivai in the United States is the 
évidence to the court of the period of résidence required before citi- 
zensliip may be conferred upon the ahen. 

We cannot agrée with that contention. It is interesting to note 
that the certificate of arrivai required by the act of June 29, 1906, 
is not wholly new. On April 14, 1802, Congress passed a naturaliza- 
tion law (Act April 14, 1802, c. 28, 2 Stat. 1^3) providing, among oth- 
er things, for the registration of aliens who contemplate naturaliza- 
tion, a certificate of which registration could be used as "évidence of 
the time of his arrivai within the United States." The material pro- 
visions of that act are as follovvs : 

"Sec. 2. * * * Ail free whlte persons, being aliens, wlio may arrive in the 
United States after the passlng of this act, shall, in order to beconie cltizens of 
the United States, niake registry, and obtain certlflcates, in the foUowing man- 
ner, to wit : Every person desirous of being naturalized shall * * * make 
report of hiniself * * * to the clerk of the District Court where such 
alien or aliens shall arrive, * * * and such report shall ascertalu the 
name, birthplace, âge, nation and allegiance of each alien, * * * and it 
shall be the duty of such clerk * * * to record the saine In his office, and 
to grant to the persou making such report * * * a certificate under liis 
hand and seal, * * * and such certificate shall be exhibited to the court 
by every alien who may arrive in the United States, after the passing of this 
act, on his application to be naturalized, as évidence of the time of lus ar- 
rivai within the United States." 

It is curious to note that that act of 1802 came under the notice 
of the great Chief Justice Marshall in Spratt v. Spratt, 4 Pet. 393- 
405 (7 h. Ed. 897). He says : 

"As James Spratt arrived within the United States after the passage of the 
act of 1802, he is embraced by the second section of that act, and was under 
the necessity of reporting himself to the clerk, as that section requires. Must 
this report be made flve years before he can be admitted as a citizen? The 
law does not in terms require it. The third condition of the first section pro- 
vides 'that the court adinltting such alien shall be satlsfled that he lias re- 
sided within the United States flve years at least, but does not prescrlbe the 
testimouy which shall be satisfactory. This section was in force when James 
Spratt was admitted to become a citizen, and was applicable to his case. But 
the second section requires, in addition, that lie shall report himself in the 
manner prescribed by that section, and requires that such report shall be ex- 
hibited, 'on his application to be naturalized, as évidence of the time of his 
arrivai within the United States.' The law does not say that this report shall 
be the sole évidence, uor does it require that the alien shall report himself 
within any Ilmlted time after his arrivai. Five years may interveue between 
his arrivai and report, and yet the report will be valid. The report is un- 
doubtedly concluslve évidence of the arrivai, [ind must be so recelved by the 
court ; but if the law intended to mako it tbe only admissible évidence, and to 
exclude the proof wlilch had been held suffi(!lent, that intention ought to bave 
heen expressed. Yet the inf erence Is very strong, from the language of the act, 
that the time of arrivai, must be proved by this report, and that a court, about 
to admit an alien to the rights of citizenshii), ought to require its production." 

. While the language just quoted from the opinion in that case was 
collatéral to the issue there decided, it is illuminating as revealing 
the attitude of the constructive jurist toward the naturalization laws. 
It is not for the courts to embody in an act of Congress some- 
thing which is not clearly to be found therein.- The applicant in the 
case at bar, like James Spratt, was under the necessity of procur- 
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ing a certificate. He was under the necessity of reporting himself 
to the department, while James Spratt was under the necessity of 
reporting himself to the clerk. He can no more be required to 
permit five years to elapse between his report to the department 
than James Spratt was required to make his report five years before 
hc was admitted to citizenship. The real reason is that the act does 
not require it. That the department might désire to create a uni- 
formity in matters wherein the act of Congress is déficient is easily 
understood, but it is beyond their power in this instance. 

It does not seem to us that the naturahzation laws and the im- 
migration laws are so interdependent that, because an ahen has 
entered this country in violation of the immigration laws, he should 
not be admitted to citizenship by virtue of the naturalization laws 
after the proper judicial action contemplated by the latter has been 
had. The immigration laws by their provisions recognize that im- 
migrants come to the United States other than through a port of 
entry or in the regular channel provided by said laws and the gên- 
erai rules of the department. This is plain from the provision that 
within a period of three years they may be deported. That a man 
may hâve come into this country in violation of the immigration 
laws is a fact perhaps to be considered by the court in reaching the 
conclusions required before the alien may be admitted to citizen- 
ship ; but it is not a ground for his exclusion from citizenship, else 
it would hâve been so provided in the acts of Congress. 

Citizenship is granted by a court of record after a hearing, and 
the court must be satisfied as to the résidence of the alien, as to 
his good moral character, as to his attachment to the principles of 
the Constitution and to his being well disposed to the good order and 
happiness of the United States. 

Our attention has been called to several cases where this same 
matter has been considered. One is the Matter of Dell Hayes 
Laverne Page, by Judge Tuttle, of the District Court of the United 
States for the Eastern District of Michigan, under date of April 14th 
last, in which he admitted to citizenship a man who was not regis- 
tered at the time of his entrance to the country and who presented a 
nunc pro tune certificate. 

Judge Day, of the District Court for the Northern District of Ohio, 
in the matter of the application for naturalization of Edward Hollo, 
seems to hâve reached a différent conclusion. Without considering 
his opinion in détail, with which we are at variance, we hâve noted 
that he uses the following language : 

"The certificate offered by the appllcant is slmply a record of a statement 
made by him. It is not verifled, and it is at most a formai record of what he 
said to the immigration authorities." 

The learned judge seems to hâve overlooked the fact that the 
certificate need not be based upon the statement of the applicant 
alone, but upon the records of the department, or, if they are défi- 
cient, then upon such other évidence as may satisfy the department 
of the truth of the facts stated in the certificate. 
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We are satisfied that the applicant in the présent case, and the 
other applicants in this court, who hâve filed similar certificates, 
hâve rightfully procured their certificates from the department ac- 
cording to law, and that because they hâve compHed with the law 
in ail respects, and hâve satisfied the court as to their qualifications, 
they should be admitted to citizenship. 

I am authorized to state that Judge YOUNG concurs in this opin- 
ion. 



UNITED STATES, for Use of JENNINGS et al., v. COGKE et al. (MINNEY 

et al., Interreuers). 

(District Court, E. D. Washington, N. D. August 6, 1913.) 

No. 1,581. 

1. Con-Tracts (§ 284*) — -Construction Conteacts — Performance — Décision 

OF Engineer. 

It is compétent for the parties to a building or construction contract 
to inake it a term of their contract that the décision of an engineer or 
other officer of ail or specified niatters of dispute shall be final and con- 
clu.sive as between theni, and in the absence of fraud or mistake so gross 
as to necessarily Iniply bad faith the décision of the umpire so selected 
will not be subjeeted to the revisory power of the courts. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§: 1292-lii02, 
1308-1310, 1312-1316, 1326-1338, 1340-13-12, 1344-1346, 1350, 1351 ; Dec. 
Dig. § 284.*] 

2. COXTBACTS (I 198*) — CONSTKUCTION — EXCAVATION WOBK — "RoCK IN PLACE." 

Cément gravel held not to eonstitute "rock in place," wlthin the mean- 
Ing of provisions of a contract classifying material to be excavated. 

[Ed. Note. — For other cases, see Contracts. Cent. Dig. §§ 861-877, 879- 
883; Dec. Dig. § 198.* 

For other définitions, see Words and Phrases, vol. 7, p. 6265.] 

3. Contracts (§ 47*)^— Validity— Considération. 

A circular letter, sent; ,by the gênerai contractors for government con- 
struction work to subcontractors, stating that they liad raised the priées 
on certain classes of the work, held, under the évidence, not to liave con- 
stituted a contract binding on the contractors for lack of considération ; 
tlie proposai being furthermore subject to certain stated conditions, wliich 
it did not appear that tlie subcontractors haU fulfllled. 

[Ed. Note.—For other cases, see Contracts, Cent. Dig. §§ 220, 221, 256- 
258; Dec. Dig. § 47.*] 

At I^aw. Action by the United States, for the use and benefit of 
P. A. Jennings and ail, other creditors of the défendants, against 
George Cooke, G. F. Cooke, and W. H. Cooke, copartners as George 
Cooke & Sons, and the National Surety Company, défendants, in 
which Homer Minney and W. J. Maxwell, copartners as Minney & 
Maxwell, James Lineham, W. h. Carpenter, O. F. I^e'onârd, Samuel 
Bowles, P. O. Berglund, and W. E. Rahier intervened. Judgment for 
plaintiffs and interveners. 

♦For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Post, Avery & Higgins, of Spokane, Wash., for plaintifïs and 
interveners Minney & Maxwell. 

H. J. Snively and Ralph B. Williamson, both of North Yakima, 
Wash., for interveners Lineham, Carpenter, Léonard, Bowles, Berg- 
lund, and Rahier. 

Robertson & Miller, of Spokane, Wash., for défendants Cooke & 
Sons. 

E. C. Macdonald, of Spokane, Wash., for défendant National 
Surety Co. 

RUDKIN, District Judge. On the llth day of April, 1910, the 
défendants George Cooke & Sons entered into a contract with the 
United States for the construction of 36 miles of laterals in connec- 
tion with what is commonly known as the "Tieton project" under the 
Réclamation Service in Yakima county in this state, according to cer- 
tain advertisements, proposais, plans, and spécifications which were 
made a part of the contract. At the same time Cooke & Sons ex- 
ecuted a bond to the United States in the pénal sum of $30,000, 
with the défendant National Surety Company as surety, conditioned 
for the faithful performance of this contract and prompt payment 
to ail persons supplying labor and material for the prosecution of 
the work provided for, as required by the acts of Congress in such 
cases made and provided. On the 21st day of September, 1911, 
P. A. Jennings, a subcontractor under Cooke & Sons, commenced an 
action in this court on the bond in the name of the United States 
to recover from the contractors and the surety company a balance 
of $5,181 alleged to be due under the subcontract with Cooke & Sons. 
Thereafter Minney & Maxwell, James Lineham, W. L. Carpenter, 
and O. F. Léonard, subcontractors under Cooke & Sons, and Sam- 
uel Bowles, P. O. Berglund, and W. E. Rahier, subcontractors under 
Minney & Maxwell, filed their complaints in intervention, likewise 
claiming a balance due from the principal contractors and the surety 
Company under the terms of their several contracts. 

Issues hâve been made up, and by stipulation of parties the case 
was tried by the court witbout a jury. The original contract and 
each of the subcontracts classify the material to be removed or ex- 
cavated in the construction of the laterals as follows : 

"Class 1. Ail material tliat is loose and can be handled with scrapers, and 
ail material that can be plowed by a six horse team, each animal welghing 
not less than 1,400 pounds, attachée! to a suitable plow, ail well handled by at 
least three men ; also ail looge rocks in pièces not exceeding two cubic feet 
in volume occurring in loose material or in material that can be thus plowed. 

"Class 2. Ail material not included in classes 1 and 3. 

"Class 3. Ail rock in place that cannot he removed without the use of pow- 
der, and ail detached masses of rock exceeding ten cubic feet in volume." 

The several contracts also contain the following stipulations : 
"It is mutually agreed between said parties that to prevent ail disputes and 
misunderstandings between them in relation to any of the stiiiulations con- 
tained in this agreement, or their performance by either of said parties, that 
the said chief engineer or assistant engineers shall be and liereby is made an 
umpire to décide ail matters arising or growing eut of this contract between 
them." 
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"It Is further mutually agreed and expressly understood that tlie décision of 
said clilef engineer on any point or niatter toucliing tliis agreemeut sliall be 
final and couclusive between the parties hereto, and eaeh and every of said 
parties bereby waives any and ali riglit of action, snit or suits, or other reme- 
dy, in law or otherwise, under tbls contract, or arlsiug ont of tbe same." 

"And the said flrst party, in considération of tbe fulflllment and perform- 
ance of ail tbe stipulations eontained in tlils contract by said second party, 
to be by said second party fulfilled and iierforuied, and wbenever said work 
sball bave been, in tbe opinion of said cbief or assistant engineers, coiuplete- 
ly tinished in every respect, and perfornjed agreeably to tbe varions stipula- 
tions and spécifications of this agreemeut, aud said cbief or assistant engineers 
sball bave furnisbed to said first party a certiftcate of tbe fact under bis 
band, together witli bis estimate of tbe quautlties of tbe varions kiuds of 
work doue by said second party nnder tbis agreemeut, wbicb estimate sball 
be final and couclusive between the parties hereto, will pay to said second 
party, within thirty days âfter said certiflcate and estimate sball bave been 
furnisbed by said cbief engineer, tbe sum wblcb may l»e due under this con- 
tract, agreeably to said estimâtes, at tbe foUowiug rates and priées." 

The rates differ in the différent contracts, but ail are based on the 
same classification. In addition to the construction contract, the 
cpntractors further ao;reed to furnish supplies to the subcontractors 
at cost, with 10 per cent, added. The contracts for supplies were 
oral in ail cases, and the vvitnesses naturally differ as to the languag-e 
used. The terms of the supply contracts, if such they maj' be callcd. 
are perhaps correctly statcd in a telegram and letter sent by the con- 
tractors to the subcontractor Lineham bcfore the contracts vi-ere let. 
The telegram reads : 

"Pay roll and furnisbing supplies optional. If we bandle, charge 10 per 
cent." 

This was explained in a letter of the same date as follows: 
"We stated in our telegram that tbe handling of tbe pay roll and furnisbing 
supplies were optional wltb you. Tbis was in part au crror, as we Invariably 
make a stii)ulation with subcontractors that we sball furnish supplies, for 
which we charge 10 per cent, altove actual cost. including freight. lu case, 
however, you sbonld wlsh to buy your supitlies elsewhere, you would be ])er- 
fectly free to do tbls, provided we receive tbe said 10 per cent. As to tbe pay 
roll, tbis is entirely optional with you. If you wisli us to bandle it, we will 
charge tbe 10 per cent, as stated." 

On the 13th day of October, 1910, the contractors sent to the 
subcontractor Lineham the following letter : 

"We bave this day raised tbe prices on varions classes of material covered 
by your contract with us, dated May 2, 1910, as follows : 
"Excavation — Ghiss Xo. 2, .48 (fortv-eight cents). 
— " No. 3, 1.00 (one dollar ). 

"Subject to tbe followiug provision : That you make a corresponding In- 
crease in the prices paid by you to your subcontractors, and that you pay 
the cost of liability Insurance, wliicb amounts to one-balf of 1 per cent, of 
your gross pay roll ; also that you complète your work in the time allowed 
by tbe government engineer." 

Similar letters were sent to ail other subcontractors under Cooke 
& Sons, but the date of the contracts and the amount of the in- 
crease were not the same in ail cases. 

Under the foregoing facts the following claims are made by the 
respective parties : 
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First. The subcontractors under Cooke & Sons, other than Jen- 
nings and Minney & Maxwell, seek to avoid the force and efïect of 
the certificate of the chief engineer of the Réclamation Service, or 
his assistants, because of their classification in part of what is com- 
monly known as cernent gravel under class 2 and their failure tO' 
classify it as "rock in place that cannot be removed without the use 
of powder, and ail detached masses of rock exceeding ten cubic feet 
in volume," under class 3. 

Second. The plaintifï Jennings and ail interveners, claim that 
they were entitled to purchase powder and other explosives from: 
Cooke & Sons under the terms and conditions of the contracts for 
supplies; whereas, the défendants Cooke & Sons and the surety Com- 
pany claim that powder and other supplies were furnished under a 
spécial contract and at a price considerably in excess of that flxed 
by the supply contracts. 

Third. The plaintifï Jennings and ail interveners claim that the 
increase of priées fixed by the letters of October 13th applied and 
extended to ail excavations made under their respective contracts, 
while the défendants Cooke & Sons claim that the increase only 
applied to work performed and excavations made subséquent to the 
date of the letter. The défendant Cooke & Sons and the surety Com- 
pany further claim that the promise to pay the increased rates was 
without considération and void. 

[1] 1. It is entirely compétent for parties to a contract of this 
kind to make it a term of their contract that the décision of an engi- 
neer or other officer of ail or specified matters of dispute that may 
arise duing the exécution of the contract shall be final and conclu- 
sive as between them, and in the absence of fraud or mistake so 
gross as to necessarily imply bad faith the décision of the umpire so 
selected will not be subjected to the revisory power of the courts. 
United States v. Gleason, 175 U. S. 588, 602, 20 Sup. Ct. 228, 44 L. 
Ed. 284. And before the contractor can recover any sum in excess 
of the sum allowed in the final certificate of the engineer, he must 
show that the latter, in making his final estimate, was guilty of 
collusion or fraud, or exhibited such an arbitrary and wanton dis- 
regard of the rights of the contractor under the contract as to be 
équivalent to fraud, or that he committed errors or mistakes to the 
préjudice of the contractor so palpable and so gross as to leave no 
doubt in the mind of the court that a grave injustice bas been done. 
Fruin-Bambrick Const. Co. v. Ft. Smith & W. R. Co. (C. C.) 140 
Fed. 465, 468. 

The reasons for this rule are obvions. As said bv the court in 
Choctaw & M. R. Co. v. Newton, 140 Fed. 225, 233, 71 C. C. A. 655, 
663, in speaking of a similar contract : 

"Swch stipulations are evolîed out o£ the expérience of railroad companies 
in sucli construction work. From its very nature, extending over a long Une 
of road, witli diversifled topograpliy of eountry, encounterlng many varieties 
of geological formation, and difflculties impossible to anticipate, the variant 
view's and notions of contractors and subcontractors respecting the infinité dé- 
tails of the work, the classiflcation and measurement of material, the préven- 
tion of incessant wrangles over the work, with its annoyances and litigation, 
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justified the railroad company In requiring as a condition précèdent to letting 
tlie construction of ttiis worlj, tlie aeceptance of the foregoing provisions of 
the contract. The contractor is presumed to protect iiimself agaiust possible 
loss resultlng from any adverse judgment of the englneer by the amount of 
his bid ; and when litlgation arises over the décisions and award of such an 
umpire the courts cannot, without nialjing a new contract for the parties, dis- 
regard such positive provisions, or set aslde the action of the umpire, except 
for the most grave and cogent reasons." 

[2] Viewing the testimony in the light of this established rule,. 
I am satisfied that the décision or classification made by the engineers 
of the Réclamation Service must stand. It is not charged that they 
were guilty of any actual fraud, nor can I find such gross errors or, 
mistakes as would of necessity imply fraud or bad faith on their 
part. On the contrary, I am inclined to agrée with those experts 
who testified that the classification made was libéral and just to the 
contractors. While "rock" is a very comprehensive term in geology^ 
in a construction contract such as this the term "rock in place" must 
hâve a far more restricted meaning, and it occurs to me that neither 
hardpan nor cément gravel are properly classified under that head. 
The expense of excavating the material or the necessity for blasting 
was not adopted as the criterion for classification. In Wilkin v. El- 
lensburgh Water Co., 1 Wash. 236, 24 Pac. 460, it was held that 
cément gravel came within the classification of "earth and gravel" 
in a contract of a similar kind, and, if so, it could under no possible 
circumstances be classified as rock in place. In the language of the 
court in the case cited : 

"We cannot, therefore, say that excavating 'cément gravel' was not con- 
templated by the parties to the contract, or that plaintiffs are entitled to re- 
cover compensation for removlng It, beyoud the price speclfied. On the con- 
trary, we are of the opinion that the contract prlce must be the measure of 
plaintiffs' compensation. Plaintiffs niay hâve made a bad bargain ; but. If 
so, it is thelr misfortune, and they can be afforded no relief in this action." 

2. I ami also of opinion that powder and other explosives were 
not expressly excepted from the contract for supplies, and I sec no 
satisfactory reason why they should be excepted by implication or by 
reason of custom,. But there is another reason why the claini of the 
défendants cannot be accepted. If thèse articles were not included 
in the contract for supplies, the price was not controlled by contract 
at ail, for the act of the contractors in sending slips for each purchase 
stating a price, against which the purchasers constantly and repeatedly 
protested, would not and did not establish a contract, express or im- 
plied. As a resuit, therefore, the défendants are at most entitled to. 
offset against the demands of the subcontractors the reasonable value 
of the powder and other explosives furnished at the time and place 
of delivery, and no évidence was offered upon that basis. True, some, 
évidence was offered tending to show a gênerai custom among con- 
tractors to make an arbitrary charge for powder and explosives,, 
regardless of the actual or reasonable value, or of the time or place 
of delivery; but such testimony did not establish or tend to establish 
the market value. The value of the powder and other explosives must 
therefore be fixed in accordance with the terms of the supply con- 
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tracts, because there is no other basis upon which the court can act. 
The testimony satisfies me that under thèse contracts the contractors 
were entitled to a net profit of 10 per cent, over and above cost. The 
fact that they were to receive the 10 per cent, on supplies purchased 
by subcontractors from third parties affords cogent proof in support 
of this construction. The défendants will therefore be allowed as an 
offset against the demands of the plaintiff and interveners the first 
cost of powder and other explosives, the cost of transportation and 
handling, to which will be added the 10 per cent, profit reserved to 
the contractors. 

[3] 3. The circular letter of October 13th, mailed or delivered to the 
varions subcontractors, is ambiguous on its face. The expression, 
"We bave this day raised the priées on various classes of material 
covered by your contract with us," might be consttued to apply either 
to the entire contract or to the uncompleted portions only. The court 
is therefore at liberty to look to the prior negotiations of the par- 
ties and ail the surrounding circumstances in order to give effect to 
their intent. When this is donc, I am convinced that the contractors 
had in mind the entire contract and ail excavations included therein ; 
and if the contract is valid, and founded upon a sufïicient considéra- 
tion, it must be enforced as written. The previous negotiations re- 
ferred to raise a grave doubt in my mind as to the validity of the con- 
tract on grounds of public policy. It clearly appears from the testi- 
mony that the main object and purpose of the increase was to induce 
the engineers of the Réclamation Service to give to the contractors, 
and as a resuit to the subcontractors, a more favorable classification 
of material than they had theretofore been receiving. It was the 
duty of the engineers to classify the material justly and properly — a 
duty they owed to both the government and the parties — and any con- 
tract or agreement entered into for the purpose of influencing them in 
the discharge of that duty would seém to be against sound public 
policy and utterly void. 

But, aside from this, what was the considération for the promise to 
pay the increased priées ? First. That the parties to whom the prom- 
ise was made should maiîe a corresponding increase in priées to their 
subcontractors. So far as the record discloses, some of them had no 
subcontractors, and it does not appear that any of them bave paid 
their subcontractors at the increased rate, or that they bave obligated 
therhselves so to do. Some of them testified in a gênerai way , tnat 
they had furnished statements or made settlements; but. the testimo- 
ny in this regard is extremely gênerai and indefinite, and cannot be 
said to establish a légal obligation on their part. The second require- 
ment was that thé subcontractors should pay the liability insurance, 
which it seems the contractors had taken out in their behalf and proba- 
bly paid for. At least, none of the subcontractors hâve paid the lia- 
bility insurance, or incurred any légal obligation there for, so far as 
the record discloses. The third requirement was that the contract 
should be completed within the time allowed by the government en- 
gineers — something the parties were already obligated by contract to 
do. Perhaps the weight of authority is to the efïect that a promise 
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to do that which a party is already obligated to do by law or by con- 
tract is without considération and void. Many cases hold, however, 
that if one of the parties to a contract refuses to perform, and the 
other party promises to pay an increased price in considération of 
performance, the latter promise is founded upon a valid considéra- 
tion. Domenico v. Alaska Packers' Ass'n (D. C.) 112 Fed. 554, and 
cases cited. 

But this case does not fall even within this exception. There is no 
testimony tending to show that any of the subcontractors refused to 
perform their contract, so as to support a new promise to pay at an 
increased rate. On the entire record, I am therefore of opinion that 
the accounts as stated by the contractors must stand, except as to 
the items for powder and other explosives. If the parties are unable 
to agrée upon the' priées for thèse items under the rule laid down 
by the court, the matter will rêceive further attention at some future 
day. 

Let findings and judgment be prepared accordingly. 



MURRAY V. PACIFIC COAST S. S. CO. 

(District Court, W. D. Wasliington, S. D. September 16, 1913.) 

No. 1,232. 

3. Shipping (§ 86*) — Injtjry to Stbvedore — Action— Nature and Form. 

An action bj' a lougshoreman to recover damages against a steamship 
corporation ownlng tbe ship in whicli lie was worlîing at the time of 
his injury, cliarglng tliat tlie injury was caused by defendant's négligence, 
and alleging tliat at tlie tlme of tlie Injury défendant was in default ia 
tlie payment of the accident funds used for compensation of injured work- 
men, requlred by Washington Workmen's Compensation Act (Laws 1911, 
c. 74), and that the same was therefore not applicable, was a suit to en- 
force a common-law remedy in personam and not a proeeeding against 
any res, independent of a Personal défendant, and was therefore not ex- 
clusively within tlie jurisdictlon of adnilralty. 

[Ed. Note.— For other cases, see Shipplng, Cent. Dlg. §§ 343, 353-360; 
Dec. Dig. § 86.*] 

2. CONSTITUTIONAL LAW (§ 46*) CONSTITUTIONAL QUESTION — DETERMINATION. 

Where, in a suit by a longshoreman for injuries alleged to hâve re- 
sulted from defendant's négligence, plalntiff charged that défendant was 
In default in the payment of accident funds used for the compensation 
of injured workmen, and that demand had been made for the payment 
of the amount due, for whlch reason Washington Workmen's Compensa- 
tion Act (Laws 1911, e. 74) was Inapplicable, defendant's contention that 
the suit was uneonstitutional would not be detennined, since whether 
unconstitutlonal or inapplicable It was no bar to plaintifC's right to en- 
force his common-law remedy. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dlg. «S 43- 
45; Dec. Dig. § 46.*] 

A.t Law. Action by John Murray against the Pacific Coast Steam- 
.ship Company. On demurrer to defendant's answer. Sustained. 



•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Re^'r Indexes 
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Bone & Wright and Grant A. Dentier, ail of Tacoma, Wash., for 
plaintiff. 

Farrell, Kane & Stratton, of Seattle, Wash., for défendant. 

CUSHMAN, District Judge. This cause is for décision upon plain- 
tiff's demurrer to the defendant's answer, alleging the unconstitu- 
tionality, as between plaintiff and défendant, of the Workmen's Com- 
pensation Act of the State of Washington (Laws of 1911, p. 345), 
under which it is claimed plaintiff sues. 

The action is one in personam to recover damages for an injury ta 
plaintiff, received, while in the employ of the défendant as a longshore- 
man, at work stowing away wheat then being loaded in the hold of one 
of defendant's vessels lying at the wharf in Tacoma. The injury is 
charged to bave been caused by defendant's négligence. 

In plaintiff's amended complaint it is alleged that the défendant is a 
California corporation, maintaining an oiSce for the transaction of 
its business in the county of Pierce, state of Washington, and en- 
gaged in transporting freight by water from and to the port of Ta- 
coma. Paragraph X of the complaint allèges: 

"That, at the time said injury was Inflicted upon the plaintiff as aforesaid, 
the défendant was in default in the payment to the accident funds used for 
the compensation of Injured worlimen of its percentage of its total pay roll, 
according to the schedule made and provided by law, and demand for sueh 
payment had been made upon the défendant by the State Industrial Insurance 
Department of the state of Washington long prier to the time said injury 
was inflicted upon said plaintifC as aforesaid." 

The Washington Compensation Law provides an industrial insur- 
ance for workmen injured in certain employments classed in the act 
as "extra hazardous." The fund from which said workmen are to 
be paid is raised by a tax upon the employers, based on a varying table 
of percentages on their pay roUs for the year. Stevedoring and long- 
shoring are classed as "extra hazardous," and the tax on thèse em- 
ployers is fixed at ".030." The act provides : 

" * • * Ail phases of the premises are withdrawn from private contro- 
versy, and sure and certain relief for workmen, injured in extra hazardous 
work, and their famllies and dependents Is hereby provided regardless of ques- 
tions of fault and to the exclusion of every other remedy, proceedlng or com- 
pensation, except as otherwise provided in this act ; and to that end ail civil 
actions and civil causes of action for such Personal injuries and ail jurisdic- 
tion of the courts of the state over such causes are hereby abolished, except 
as in this act provided. 

"Sec. 8. If any employer shall default in any payment to the accident 
fund hereinbefore in this act required, the sum due shall be coUected by ac- 
tion at law in the name of the state as plaintiff, and such right of action 
shall be in addition to any other right of action or remedy. In respect to any 
injury happening to any of his workmen during the period of any default in 
the payment of any premium under section 4, the defaulting employer shall 
net, if such default be after demand for payment, be entitled to the beneflts 
of this act, but shall be liable to suit by the injured workman (or the hus- 
band, wife, child or dépendent of such workman in case death resuit from 
the accident), as he would hâve been prior to the passage of this act. 

"In case the recovery actually coUected in such suit shall equal or exceed 

the compensation to which the plaintifC herein would be entitled under this 

act, the plaintiff shall not be paid anything ont of the accident fund ; if the 

said amount shall be less than such compensation under this act, the accident 

207 F.— 44 
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fund shall contribute the amount of the deflcieucy. The person so entitled nn- 
der the provisions of this section to sue shall bave the cholce (to be exerclsed 
before suit) of proceeding by suit or taking under this act. If such persou 
shall take uuder this act, the cause of action against the employer shall be 
assigned to the state for the benefit of the accident fnnd. lu any suit brought 
upon such cause of action the défense of fellow servant aud assumptlon of 
risk shall bp inadmissible, and the doctrine of comparative négligence shall 
obtain. Any such cause of action assigned tothe state may be prosecuied or 
compromised by the department in its discrétion. Any compromise by the 
workmap of any such suit, whieh vvould leave a deficiency to be made good 
out of the accident fund, may be made only with the written approval of the 
départaient." l'ages 345, 346, 362, and 363. 

The answer allèges that this act is unconstitutional, as between the 
parties to this suit, because it contravenes sections 1 and 2, art. 3, sec- 
tion 8, art. 1, of the Constitution of the United States, the fifth, sev- 
enth, and section 1 of the fourteenth ainendments to the Constitution, 
and sectioil 21, art. 1, of the Constitution of the state of Washington. 

Plaintifif relies upon the f ollowing authorities : Munn v. Illinois, 
94 U. S. 113-134, 24 L. Ed. 77; State v. Heldenbrand, 62 Neb. 136, 
87 N. W. 25, 89 Am. St. Rep. 743 ; Danforth v. Groton Water Co., 
178 Mass. 472, 59 N. E. 1033, 86. Am. St. Rep. 495; Pittsburgh, Cin- 
cinnati. Chicago & St. L. Ry. Co. v. Montgomery, 152 Ind. 1, 49 N. E. 
582, 69 L. R. A. 875, 71 Am. St. Rep. 301 ; State ex rel. Davis-Smith 
Co., V. Clàusen, 65 Wash. 156, 117 Pac. 1101, 11 L. R. A. (N. S.) 466; 
J. Iv. Stoil V. Pacific Coast S. S. Co. (D. C.) 205 Fed. 169 ; American 
Steamboat Co. v. Philip B. Chace, Adm'r, 83 U. S. (16 Wall.) 522, 21 
L. Ed. 369; Schoonmaker et al. v. Gilmore et al., 102 U. S. 118, 26 
L. Ed. 95 ; Garcia y Léon v. Galceran et al., 78 U. S. 185, 20 L. Ed. 
75 ; Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 38 E. Ed. 981 ; 
Moses Taylor v. Hammons, 71 U. S. (4 Wall.) 411, 18 L. Ed. 397; 
Steaihboat Ad. Hine v. Mathew R. Trevor, 71 U. S. (4 Wall.) 555, 
18 L. Ed. 451 ; Knapp, Stout & Co. v. John McCaffrey, 177 U. S. 638, 
20 Sup. Ct. 824,44 L. Ed. 921. 

Défendant relies upon the f ollowing cases : Steamboat Ad. Hine v. 
Trevor, 4 Wall. 555, 18 L. Ed. 451 ; Gerrity v. The Kate Cann (D. C.) 
2 Fed. 241; Leathers v. Blessing, 105 U. S. 626, 26 L. Ed. 1192; 
The Strabo (D. C.) 90 Fed. 110; Grimsley v. Hankins (D. C.) 46 Fed. 
400 ; Levy v. McCartee, 6 Pet. 108, 8 L. Ed. 337 ; Capital Traction 
Co; V. Hof, 174 U. S. 1, 19 Sup. Ct. 583, 43 L. Ed. 873; Cowhick v. 
Shinglei 5 Wyo. 87, 37 Pac. 692, 25 E. R. A. 608, 63 Am. St. Rep. 17; 
Workman v. New York, '179 Û. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314; 
TheJ. Ej Rumbell, 148 U. S. 1, 13 Sup. Ct. 500, 37 L. Ed. 345 ; The 
Chusan, 2 Story, 455, Fed. Cas. No. 2,717; The Roanoke, 189 U. S. 
185, 23 Sup. Cf. 491, 47 L. Ed. 770; The Lyndhurst (D. C.) 48 Fed. 
839 ; New Zealand Ins. Co. v. Earnmoor S. S. Co., 79 Fed. 368, 24 
C. C. A. 644; Laidlaw v. O. R. & N. Co., 81 Fed. 876, 26 C. C. A. 
665; Pacific Coast S. S. Co. v. Bancroft-Whitney Co., 94 Fed. 181, 
36 C. C. A. 135; Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 
52 L. Ed. 714, 13 L. R.'A. (N. S.) 932, 14 Ann. Cas. 764; Ex parte 
Wood(C. C.) 155 Fed. 190. 

This cause was begun in the state court and removed to this court. 
Paragraph X of the complaint (above quoted) brings the action within 
the excepHon named in the Compensation Act. 
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Section 2 of article 3 of the Constitution of the United States pro- 
vides that the judicial power of the United States shall extend "to 
ail cases of admiralty and maritime jurisdiction." The Fédéral Ju- 
diciary Act provides : 

"The district courts shall hâve jurisdiction as foUows ; » • * Eighth. Of 
ail civil causes of admiralty and maritime jurisdiction ; saving to suitors in 
ail cases the right of a common-law remedy, where the common law is compé- 
tent to give it; and of ail seizures on land and on waters not within admi- 
ralty and maritime jurisdiction. And such jurisdiction shall be exclusive, ex- 
cept in the particular cases where jurisdiction of such causes and seizures is 
given to the circuit courts. And shall hâve original and exclusive cognizance 
of ail prizes brought into the United States, except as provided in paragraph 
six of section six hundred and twenty-nine." Section 563, R. S. ; volume 4, 
Fed. Stat. Ann. p. 220 (U. S. Comp. St. 1901, p. 457). 

In the Judicial Code of March 3, 1911, c. 231, 36 Stat. 1091 (U. S. 
Comp. St. Supp. 1911, p. 136), this paragraph is amended to read: 

"Of ail civil causes of admiralty and maritime jurisdiction, saving to suit- 
ors In ail cases the right of a common-law remedy where the common law Is 
compétent to give it ; of ail seizures on land or waters not within admiralty 
and maritime jurisdiction ; of ail prizes brought into the United States ; and 
of ail proceedings for the condemnation of property taken as prize." Section 
24, par. 3, p. 8. 

The Judiciary Act further provided: 

"The jurisdiction vested in the courts of the United States in the cases and 
proceedings hereinaf ter mentioned, shall be exclusive of the courts of the 
several states: * * * Third. Of ail civil causes of admiralty and mari- 
time jurisdiction ; saving to suitors, in ail cases, the right of a common-law 
remedy, where the common law is compétent to give it." Section 711, R S. ; 
Fed. Stat. Ann. vol. 4, p. 494 (U. S. Comp. St. 1901, p. 577). 

This provision has been carried into the Judicial Code, without 
change, as section 256 (pages 87 and 88). 

Défendant contends that, under the Constitution and provisions of 
the Judiciary Act (section 563, R. S., above quoted), the subject-mat- 
ter of the présent suit being such as to permit a suit in admiralty, 
either in personam or in rem, the jurisdiction of the admiralty court 
is exclusive, and that, the Compensation Act giving the remedy asked 
in this suit, the same is unconstitutional as aiïecting a case in the ad- 
miralty jurisdiction. 

It would appeâr, although its décision in the présent suit is unneces- 
sary, that the change in the language of the Judiciary Act, as used in 
the judicial Code, omitting the words : 

"And such jurisdiction shall be exclusive, except in the particular cases 
where jurisdiction of such causes and seizures is given in the circuit courts" 

— which words were contained in the Judiciary Act, was made on ac- 
count of the Circuit Court having been abolished by the Judicial Code 
and not with the purpose of permitting or granting jurisdiction to the 
State or common-law courts over those matters theretofore within the 
exclusive jurisdiction of the admiralty court, especially in view of 
section 711 having been carried unchanged into the latter Code. 

The question is rather whether the suit is one seeking to enforce a 
common-law remedy "where the common law is compétent to give it," 
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saved and excepted from the exclusive admiralty jurisdiction by botli 
the Judiciary Act and the Judicial Code. 

[1] This suit is one seeking to enforce a common-law remedy, ask- 
îng a Personal judgment for damages for personal injuries, caused by 
négligence. It is not a proceeding against any res, independent of a 
Personal défendant, as in those suits held to be exclusively in the ad- 
miralty jurisdiction. Knapp v. McCaffrey, 177 U. S. 638, 20 Sup. 
Ct. 824, 44 L. Ed. 921 ; The Glide, 167 U. S. 606, 17 Sup. Ct. 930, 
42 L,. Ed. 296; Johnson v. Chicago, etc., Elevator Co., 119 U. S. 
388, 7 Sup. Ct. 254,. 30 L. Ed. 447; Pennoyer v. Neflf, 95 U. S. 714, 
24 h. Ed. 565;, Garcia y Léon v. Galceran, 11 Wall. 185, 20 L. Ed. 
74; The Hine v. Trevor, 4 Wall. 555, 18 L. Ed. 451; Stewart v. 
Potomac Ferry Co. (C. C.) 12 Fed. 299; The N. W. Thomas, 1 Biss. 
(U. S.) 210, 18 Fed. Cas. No. 10,386; Moir v. The Dubuque, 3 Chic. 
Eeg. N. 145, 17 Fed. Cas. No. 9,696. 

It is further claimed that the Washington State Compensation Act 
violâtes the fourteenth amendment to the Constitution and provides 
for the taking of defendant's property without due process of law; 
that this is accomplished by taking from défendant a tax, the con- 
sidération for which is the exemption of the défendant from suit on 
account of injuries to its servants while in the discharge of their 
employment. 

It is argued that the plaintiff might sue in the common-law courts or 
in admiralty, and that as the state Législature could not curtail the 
admiralty jurisdiction by abolishing a cause of action of which the 
admiralty court has jurisdiction, if the défendant paid the tax to the 
State, the plaintiff could still hâve gone into the admiralty court to re- 
cover for his injuries, and that its payment of the tax would not bave 
shielded the défendant from liability. 

[2] The question argued is an interesting one, but its décision is 
not required herein. The tax has not been paid. Defendant's prop- 
erty has not been taken on account of such tax. Nor is this suit one 
to recover such a tax. If the state law, on account of the tax provi- 
sion, violâtes the amendment to the Constitution and is therefore of no 
effect, plaintifï's right of action for the failure of his master to fur- 
nish him a safe place to work would remain, under the common law, 
unrepealed by reason of the invalidity of the Compensation Act. If 
the Compensation Act is effective, and the défendant has not paid 
its tax, as alleged, by the Compensation Law, the failure to pay the 
tax saves to the plaintiff the right of action for defendant's nég- 
ligence under the common law. In either event, the suit may be 
maintained. 

Upon the demurrer, the question of whether, if this suit were in 
admiralty, the défenses of fellow servant and assumption of risk 
would be abolished and the rule of comparative négligence supplant 
that of contributory négligence, as provided in the state law, it is not 
now necessary to décide, though it may be noted that they are ail 
common-law défenses, and that that of contributory négligence is 
not a défense in admiralty; the rule there being something nearer 
comparative négligence, as provided by the Compensation Act. The 
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Max Morris, 137 U. S. 1, 11 Sup. Ct. 29, 34 L. Ed. 586. In admiraV 
ty, équitable principles govern ratlier than the common law. Califor- 
nia-Atlantic S. S. Co. v. Central Door & Lbr. Co. (C. C. A.) 206 
Fed. S. It is also clear, for the same reason, that the question of 
whether the penalty imposed by the Compensation Law, rendering 
the défendant liable for the payment of the tax upon a suit by the 
State, while still leaving it subject to a suit by the injured servant, 
is so extravagant and unreasonable as to deny it the equal protection 
of the law, in violation of the fourteenth amendment to the Consti- 
tution, is not now properly before the court. 

It is not necessary to détermine herein whether the élimination of 
the défenses of assumption of risk, fellow servant, and contributory 
négligence is to be considered a penalty imposed for nonpayment of 
the tax, or whether the purpose was to abolish those défenses gen- 
erally in the cases of injured employés engaged in the extrahazardous 
followings enumerated in the Competisation Act. 

Demurrer sustained. 



In re GREEN. 

(District Court, E. D. Peniisylvîinia. September 10, 1913.) 

Ko. 4,643. 

BaNKRUPTCY (§ 212*) — PbOPEETY FKAUDULENTLY TEANSFERRED — JUBISDICTION 

• — PowEBS Claimed — Plekaby Suit. 

Where, In reply to a pétition by a bankrupt's trustée to recover cer- 
tain assets alleged to liave been transferred by the bankrupt witli intent 
to defraud hls creditors, it was shown that the assets were eut of the 
bankrupt's possession when the pétition was flled, and the transférée tes- 
tlfied under oath that he had purchased the property in good falth while 
the bankrupt was doing business in the ordlnary manner, and had paid 
the bankrupt therefor with money that the transférée had hoarded, he 
was entitled to hâve the question determined in a plenary suit, notwith- 
standiiig his testimony was incredible. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 236; Dec. 
Dig. i 212.*] 

In Bankruptcy. In the matter of Jacob Green, bankrupt. Proceed- 
ing by trustée to recover certain goods alleged to hâve been trans- 
ferred by the bankrupt to one J. H. Dahm, with intent to defraud the 
bankrupt's creditors. Dismissed. 

Alfred Aarons and Wessel & Aarons, ail of Philadelphia, Pa., for 
John H. Dahm. 

Maurice W. Sloan, of Philadelphia, Pa., for trustée. 

THOMPSON, District Judge. The order of the référée which is 
certified for review was entered July 21, 1913, and was as f ollows : 

"And now, to wit, the 21st day of July, 1913, it appearlng that J. H. Dahm 
has in his possession a lot of goods, the property of the bankrupt, Jacob 
Green, it is hereby ordered that the said Dahm hand over to the trustée in 
bankruptcy ail of the goods in his possession properly identified to hâve been 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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obtained l»y Mm from Jacob Green, and that tlie costs of this proceedlng be 
jmposed upon tlie said J. H. Dahui." 

The order was based upon a pétition of the trustée averring that 
the bankrupt, with the assistance of Dahm, had transferred the assets 
in question to a store at No. 1206 Columbia avenue, in the city of 
Philadelphia, with intent to cheat and def raud his creditors, upon 
which the référée entered a rule upon the bankrupt and Dahm to show 
cause why the bankrupt and Dahm should not deliver the property to 
the trustée. 

On behalf of Dahm a pétition was filed moving to dismiss the trus- 
tee's pétition for want of jurisdiction, averring inter aha that during 
the months of September, October, and November, 1912 (prior to the 
filing of the pétition in bankruptcy), he (Dahm) purchased certain 
shoes, rubbers, shoe findings, and window stands from the bankrupt, 
and that the purchases were made by him in the ordinary course of 
trade, in good faith, for valuable considération, without fraud, and 
while the bankrupt was a merchant in apparently prosperous circum- 
stances, and that he bas made payment for said purchases ; that since 
acquiring the chattels located at No. 1206 Columbia avenue by pur- 
chase he bas had sole, exclusive, open, notorious, and adverse posses- 
sion thereof, and that they hâve never been in the possession of the 
trustée, nor at any time since said purchases hâve they been in the 
possession of the bankrupt, Jacob Green ; that the chattels are his 
sole and separate property, and that neither the bankrupt nor any 
other person bas any interest therein whatsoever, but that he has title 
absolute and adverse against the trustée and against the whole world. 
Jacob Green, the bankrupt, filed an answer denying the removal and 
sécrétion of his goods as set out in the pétition, and denying possession 
of the assets, and averring that it is beyond his power to comply with 
the order. 

Sufficient appears from the testimony taken before the référée to in- 
dicate that the goods alleged to hâve been removed and secreted were 
out of the possession of the bankrupt at the time of the filing of the 
pétition, and it therefore became material to détermine whether 
Dahm's claim of adverse title was merely colorable, or whether his 
claim was such as to put the trustée to a plenary action to détermine 
the title to the goods. The learned référée, after careful considéra- 
tion of the testimony of Dahm and other witnesses, made the order, 
as stated in his report — 

"on the ground that I decllned to consider serionsly the testimony of Dahm, 
the claiuiaut, that he had accumulated $4,000 in baiik bllls, which he kept 
in a book, of which he did not know the name, and carried the same in liis 
pocket to Pliiladelphia. I discriminated this case from the case of In re 
Blum [C. C. A.] 29 Am. Bankr. Ttep. 'ir{2 [202 Fed. 888], on the ground the 
claimant in Ke Blum alleged crédible facts, whereas the facts related in the 
claim of Dahm are incredible on tlieir face and not worthy of serions con- 
sidération, as shown in my report." 

Dahm's testimony, which stands uncontradicted, is to the eiïect that 
he was désirons of embarking in the shoe business in Philadelphia; 
that he came to this city and leased the premises 1206 Columbia avenue 
in the summer of 1912, and that he arranged with Green to purchase 
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a stock of shoes for him; that he paid about $500 to fit up his store, 
and paid Green, up to October 3, 1913, $3,440 for the stock of shoes. 
He stated that before coming to Philadelphia he was working in Potts- 
ville, earning a salary of $12 per week and making some money in 
other work, and that in about five years he had saved nearly $4,000, 
which he kept in a book — the third volume of a set of Dickens' Works, 
the volume being kept in a shoe box net under look and key — in an 
attic room on the third floor of the house in which he lived in Potts- 
ville; that he brought this money in cash to Philadelphia, and used it 
in fitting up the store and in paying the $3,440 to Green ; that he later, 
before Green's bankruptcy, gave Green a note for $3,000 to cover the 
balance. He was not able to state the number of shoes purchased 
from Green, nor the humber of cases in which they were delivered, 
and his entire testimony was such as to justify an opinion that the 
story was incredible. The f acts set out in the motion to dismiss were, 
however, under oàth,' and the examination by the référée was under 
oath. 

While the circumstances stated by Dahm may hâve appeared so im- 
probable as to hâve convinced the référée that they were untrue, yet 
Dahm swore to them as facts, and, for the purposes of determining 
whether Dahm's claim is adverse, I think it is beyond the power of the 
référée or this court to décline to consider thèse alleged facts, which 
are not contradicted, notwithstanding the impression of untruthful- 
ness. Upon the face of the averments in the motion to dismiss and 
the statements made under oath before the référée, Dahm has set up 
an adverse claim of title to the property which comes within the rule in 
Bardes v. Bank, 178 U. S. 524,_ 20 Sup. Ct. 1000, 44 L. Ed. 1175, 4 
Am. Bankr. Rep. 163, and Louisville Trust Co. v. Comingor, 184 U. 
S. 19, 22 Sup. Ct. 293, 46 L. Ed. 413, 7 Am. Bankr. Rep. 421, and the 
question involved can, therefore, onlv be raised by a plenary suit. 
It was stated in Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 
L. Ed. 405, 7 Am. Bankr. Rep. 224 : 

"But suppose that respondent hïid assertert that he had the right to posses- 
sion by reason of a claim adverse to the btinkrupt., The baukrupoty court 
had the power to ascertalri whether any basis for such a claim actually ex- 
isted at the time of the flling of the i^etitiou. The court would hâve beeu 
bouud to enter upon that inquiry, and in doiug so would hâve undoubtedly 
acted within Its jurisdictlon, while its conclusion might hâve been that an 
adverse claim, not nierely colorable, but real, even though fraudulent and 
voidable, existed in fact, and so that it niust décline to finally adjudicate on 
tlie uierits. If it erred in its ruling either way, its action would be subject 
to review." 

In the case of In rè Blum the court said:. ' '■ 

"The term 'colorable' seems to havé crept intO' the bankruptcy décisions 
without authorlty of statute, unless it be construed to mean merejy that if 
a respondent sets up as facts, and not as conclusions of law, matters wliicli, 
if tnie, would eonstitute a statement of an adverse claim, then the claim 
would be adverse, and not colorable, and not within the jurisdictlon of the 
référée. It can hardly hâve been the purpose of Congress to deprive a liti- 
gant of the beneflt of a plenary hearing in cases involvlng the détermination 
of contested questions of fact." ' 

As I construe the décisions, the détermination of questions of fact 
is for a jury or a chancellor in a plenary suit, if the uncontradicted 
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facts asserted are sufficient, if true, to make ont a real adverse daim, 
no matter how ill-supported it may appear to be. In re Teschmacher 
& Mrazay (D. C.) 127 Fed. 728, 11 Am. Bankr. Rep. 547. 

Incredible though the facts to sustain the claim of adverse title may 
appear, I think the claimant is entitled to hâve them taken as true for 
the purpose of determining the question of jurisdiction, and it is 
therefore ordered that the order of the référée be set aside, and the 
trustee's pétition dismissed. 



Ex parte MAC FOCK. 

(District Court, W. D, Wsisliington, N. D. August, 1913.) 

No. 2,500. 

1. Aliens (§ 32*) — Proceedings for Depoetation of Chinese — Evidence — 

Former Judgme:vt. 

A certiflcate by a United States commissioner that a Cliinese persoii 
of a certain name was trlecl before him and adjudged to hâve the right 
to remain in the United States is uot compétent évidence of a judgment 
which can be used in bar of a subséquent proceedlng. 

[Ed. Note. — For other casea, see Aliens, Cent. Dlg. §§ 84, 92, 93-95; 
Dec. Dlg. § 32.*] 

2. Aliens (§ 32*) — Proceedings for Déportation of Ciiinbse — Abuse of 

Discrétion. 

l'etltloner, a Chinese person, sought to enter the TJnited States and pre- 
sented as the only évidence of his right what purported to be a certiflcate 
made by a commissioner 17 years before that petltioner had been tried 
before hlm and adjudged to be a citizen and entitled to remain in the 
United States, whlch was not in a form to be compétent évidence. Hcld, 
that the Immigration authovlties did not abuse thelr discrétion In maklng 
further examlnation nor, on flnding that the certiflcate was fraudulent, 
in ordering petltioner deported, althougli lie liad resided in thls country 
for the greater part of the 17 years. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95; 
Dec. Dig. § 32.*] 

In the matter of the application of Mac Fock for writ of habeas cor- 
pus. On motion to dismiss. Motion granted. 

Victor M. Place, of Seattle, Wash., and L,. Frank Brown, of Seattle, 
Wash., for petitioner. 

C. F. Riddell, U. S. Atty., and E. B. Brockway, Asst. U. S. Atty., 
both of Tacoma, Wash., for respondent. 

NETERER, District Judge. The petitioner allèges in substance 
that he arrived at the port of Seattle on his return from China on the 
21st day of March, 1913, and was denied admission by the Commis- 
sioner of Immigration ; that an appeal was prosecuted from the déci- 
sion of the Commissioner of Immigration to the Secretary of Labor ; 
and that such décision was affirmed. He further allèges that he had 
resided in the United States for over 17 years ; that he bas in his 
possession a certiflcate issued by Félix W. McGettrick, United States 
Commissioner, bearing date June 12, 1896, issued to him upon his dis- 

•For other cases see same topic & § nWmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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■charge after arrest for being unlawfnlly in the United States. Attach- 
ée! to the pétition is a copy of the alleged certificate, which reads as 
iollows : 

"l'nited States of America, District of Vermont. 

"Before me, Félix W. Mc(ïettrick, a commlssioner of the Circuit Court of 
the rnited States, within and for said district, complalnt was presented by 
.Tohu H. Senter, United States Attorney, within and for said district, charging 
in substance that on or about the 12th day of June, 1896, at Richford in said 

district, Mac Fock in violation of section of the Revised Statutes of 

the United States, did unlawfully corne and was in the United States, and on 
the 12th day of June, 1896, défendant was brought before me, the said com- 
mlssioner, at my office, in St. Albans, in said district, and upon full hearlng 
on said charge the said district attorney being présent, It was adjudged by 
me that said Mac Fock had the lawful right to be and remain in the United 
States, by reason of being a citizen thereof, and he was accordingly dis- 
charged. 

"Given under my hand and seal at St. Albans, in the district of Vermont, 
this 12th day of June. 1896. Félix W. McGettrick, 

"United States Commlssioner for District of Vermont. [Seal.]" 

A photograph is attached to the certificate. 

On the 9th of June a writ was issued directing the proper officers 
to produce in court Mac Fock, to do and receive concerning the said 
Mac Fock what should then be directed. A return was made to the 
writ as directed, in which the possession of the certificate is admitted. 
The return further states that Mac Fock is held under order of dé- 
portation; that he applied for admission to the United States as a 
returning native-born American of Chinese descent, and that, upon 
the examination by the Commissioner of Immigration upon oral and 
documentary évidence, it was found that Mac Fock was born in 
China ; that an appeal was prosecuted to the Secretary of Labor, who 
afîirmed such décision. A reply is filed to this answer, in which it is 
stated, in substance, that Mac Fock had lived in the United States in 
varions parts for more than 17 years ; that before his departure for 
China he presented the certificate to the Commissioner of Immigra- 
tion, and that it was pronounced genuine ; and that the petitioner 
thereupon departed for China, relying upon the investigation made 
by the immigration officers of his right to re-enter. AU of the évi- 
dence taken before the Commissioner of Immigration and the record 
on appeal is a part of the record in this case. A motion is made by 
the government that the proceedings herein be dismissed upon the 
pleadings and admitted facts as disclosed by the record, and that the 
petitioner be held for déportation. 

It is contended on the part of the petitioner: First, that the certifi- 
cate issued to him by Félix W. McGettrick, United States Commis- 
sioner, is a final adjudication of the petitioner's right to admittance ; 
second, that the Immigration Department, having investigated the cer- 
tificate and pronounced it genuine, led the petitioner to believe that he 
could re-enter and is now precluded and estopped to deny his admit- 
tance. 

[1] It bas been repeatedly held that where a Chinese person for 
alleged unlawful résidence in the United States has been apprehended 
and given a fair trial, and discharged, and a judgment of discharge 
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entered upon the merits, it eonstitutes an adjudication of the right o£ 
the Chinaman to remain in the United States. Leung Jun v United 
States, 171 Fed. 413, 96 C. C. A. 369. 

The first question to be disposed of is : Is the certiiicate which 
was presented a judgment in contemplation of the exclusion act? I 
think a reading of the document is sufficient to conclusively show 
that it is not. On its face it shows that it is not a judgment. It does 
not purport to be a certifîed copy of any judgment or record of judg- 
ment. It is not a document which could be considered as évidence 
by any court or tribunal. It is merely a statement that a certain act 
had been done. It does not purport to, nor does it in fact fill the 
requirements of any rule of évidence, state law, or act of Congress 
with relation to authentication of records of the United States. 

"A written statement by a TJnited States commissioner that a Chinese per- 
1^011 of a certain name was brouglit before him and was adjudged to liave the 
l'ight to remain in the United States by reason of beinjr a citizen is not évi- 
dence of a jndgment." Ah How v. United States, lO.'i U. S. 65. 24 Sup. Ct. 
357, 48 L. Ed. 619 ; United States v. Lew Poy Dew (D. G.) 119 Fed. 786. 

[2] Estoppel cannot operate as against the government, nor do 
the facts show abuse of discrétion. Upon the conceded facts with re- 
lation to this, certifîcate, it being ail the proof that was presented, the 
Department of Immigration cannot be criticised for further examina- 
tion with relation to the nativity of the petitioner. The examination 
as disclosed by the record seems to hâve been fair and impartial and 
no undue advantage taken of the petitioner. The examination dis- 
closed that the petitioner was born in China ; that he arrived in Van- 
couver and entered the United States at Richford, Vt. ; that the cer- 
tifîcate was there given to him ; that it was fraudulently issued or ob- 
tained through perjury. The petitioner, if not an actual participant,, 
was the beneficiary and knew of the wrongful practices. 

Being in the IJnited States urilawfully and the beneficiary of the 
certifîcate unlawfully issued, and having lived in the United States for 
17 years, and knowing of the fraud or perjury practiced upon the is- 
suance of the certifîcate, and the fraudulent practices continued by 
him upon the Immigration Commissioner when he obtained an ex- 
pression of regularity of such certifîcate, the petitioner upon the rec- 
ord before the court cannot complain. No lapse of time would ripen 
such a wrong into a right nor afïord a basis upon which to predicate 
abuse of discrétion. The Department of Immigration did not abuse its 
discrétion. De Brûler v. Gallo, 184 Fed. 566, 106 C. C. A. 546; Chin 
Yow v. United States, 208 U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369; Ex 
parte Lung Wing Wun (D. C.) 161 Fed. 211; United States v. Sing; 
Tuck, 194 U. S- 161, 24 Sup. Ct. 621, 48 L. Ed. 917. 

The motion is granted, the writ discharged, and the petitioner re- 
manded to the custody of the Commissioner of Immigration. 
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FREEMAN et al. v. NEW JERSEY PORTLAND CEMENT CO. 
(District Court, N. D. New York. September 16, 1913.) 

1. Mines and Minerals (§ 70*) — Lease or Mine — Removal of Pbopertt — 

Assignaient of Lease — Rights of Assignée. 

Where a lease of mlning property binding the siiccessors and assigns 
of the respective parties authorized removal of property placed on the 
leased premises by the lessee only in ca.se there vrere no arrearages oî 
royalty or taxes, on the terniination of the lease, a covenant between 
the lessee and its assignée, to vvhich the laiidlord was not a party, that 
the assignée .should not be bound by such covenant, did not affect the 
laudlord's right to insist that the Personal property placed on the land 
by the tenant and the assignée should remain until it was determlned 
whether there was royalty or taxes In arrears. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 192- 
197 ; Dec. Dig. § 70.*] 

2. Mines and Minerals (§ 70*) — Lease of Mine — Removal of Property — 

Royalty — In,junction. 

Where défendant, a foreign corporation, and having no property in New 
York, except certain property on land held under an assigned lease pro- 
viding for removal of such property only in case there were no arrearages 
of royalties or taxes at the end of the terni, the landlord was not re- 
quired to resort to attaohmeut to retain the property within the juris- 
diction pending a détermination of the question whether there wére ar- 
rearages of royalties and taxes unpaid, but wasentitled to i-elief by in- 
junctlon, 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 192- 
197; Dec. Dig. § 70.*] ' 

Action by Eliza J. Freeman and another against the New Jersey 
Portland Cément Company. On motion to vacate or modify an order, 
granted by a Justice of the Suprême Court of New York prior to 
removal of the cause, restraining défendant from removing certain 
of its property from a mine in St. Lawrence county owned by plain- 
tiffs, in alleged violation of the lease. Denied. 

Joseph F. Brown, of Canton, N. Y., for the motion. 
Sturtevant & Abbott, of Gouverneur, N. Y., opposed. 

RAY, District Judge. In April, 1912, the plaintififs, Eliza J. Freeman 
and Frank N. Freeman, who are the owners of a mine on premises 
owned by them in the county of St. Lawrence, JSI. Y., leased said mine, 
with certain privilèges, to the North American Selling Company of the 
City of New York, and June 3, 1912, the said company assigned said 
lease and its rights thereunder to the défendant, a corporation of the 
State of New Jersey, which has no property in the state of New York, 
except that hereafter mentioned, and said défendant corporation en- 
tered on said premises and, in said miije, and placed therein certain 
property and machinery for the purpose of operating said mine, which 
for a time it did. The plaintifïs claim that there is due them under 
the terms of such lease from the défendant the sum of $4,000, and 
this action is brought, not only to recover such sum, but to enjoin 

*For other oases see same topjc & § number in Dec, & Am. Digs. 1907 to date. & Tîfin'r TtiHovoq 
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the removal of the property referred to, in violation of the express 
terms and covenants of the lease so assigned to the défendant not to 
remove same in certain events, and imder which it operated, and which 
défendant threatens to do. The said lease contains this clause : 

"Furtlier understood tliat second piirty, whenever this lease is teriiiliiîited 
and for whatever reason, Is to leave ail supports and tlmbers, ladders, stairs, 
steps, and tracks used for or furnishing means of access, ingress, or egress 
in and from sald mine, to be absolutely the property of tlie party of the first 
part. Party of the second part also gives party of the first part the privilège 
of purchasing any and ail buildings, tools, railroad ties, railroad iron, and 
any and everything used in connection with said mine at the termination of 
this lease, upon party of first part giving party of second part 90 days' no- 
tice of their intention so to purchase, and in case party of the first part does 
not elect to so purchase, second party is to hâve a reasonable time to remove 
the sanie upon the termination of this lease, providing there is no arrearages 
of royalty or payment of taxes ; otherwise same are not to be removed with- 
out the consent of the party of the first part." 

Also the following; 

"And it is further agreed that this agreement shall bind the heirs, personal 
représentatives, successors, and asslgns of the respective parties." 

[1] It seems to me very clear that the parties to the lease intended 
that the personal property placed in the mine by the lessee should 
remain there as a security for the payment of the rents or royalties due 
the plaintiffs under the terms of the lease. The défendant hère claims 
that, when it took an assignment of the lease from the North Ameri- 
can Selling Company, it was stipulated that it should not be bound 
by thèse covenants ; but, as I view the matter, this would not affect 
the rights of the plaintiffs, unless they became parties to such an ar- 
rangement, which would operate as a modification of the lease. The 
papers before me do not establish such modification so far as the 
plaintiffs are concerned. Whether or not the défendant company is 
indebted to the plaintiffs, and, if so, in what sum, is to be determined 
on the trial of the action. This court should not assume to déter- 
mine that question on a motion, where, as hère, the afifidavits are in 
conflict. 

[2] The covenant in the lease not to remove the property is in the 
nature of a négative covenant. The défendant bound by the terms 
of the lease was not to remove this property in case there was 
default in the payment of royalties or taxes by the défendant, except 
with the consent of the plaintiffs. It seems to me clear that plain- 
tiffs hâve the right to insist on the observance of this condition, and 
enjoin the removal of such property, until it is determined on the 
trial of the action that no arrearages of taxes and royalties exist. 
Otherwise, the covenant is of no beneiit to the plaintiffs. 

I think the plaintiffs hâve the right to insist that this property 
shall remain vfhere it is until it is determined on a trial that they hâve 
no claim for royalties or unpaid taxes, and are not compelled to 
resort to an attachment in order to retain the property within the 
jurisdiction of this court. Hère is a remedy provided by the par- 
ties themselves, and I do not think this court has any right to dis- 
regard it. Clearly it was not contrary to any law to insert such a 
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provision in the lease. This court lias held that it has power to re- 
strain by injunction a covenant not to infringe a patent granted to 
and owned by the plaintiff; a license to use the patented article 
having been granted the défendant, accompanied by a covenant on 
its part not to infringe. In such case the plaintifif could sue at law 
for damages for the infringement and recover. General Electric 
Company v. Westinghouse Electric Company (C. C.) 151 Fed. 664; 
Reece Folding Machine Company v. Earl & Wilson (D. C.) 205 Fed. 
539. 

With such a provision in the lease given and accepted by the de- 
fendant, and under which it operated, and which provision was evi- 
dently inserted for the protection and security of the plaintififs, can 
it be that the court is without power to compel by injunction the 
rétention of this property within the junsdiction of the court, the 
défendant having no other property hère, and when they obtain 
a judgment, if they do, make it unnecessary for plaintifïs to pur- 
sue the défendant into the state of New Jersey? I am not prepared 
so to hold. This is not a case to restrain the violation of a con- 
tract, when the violation thereof would resuit in damages for which 
suit may be brought and judgment recovered and enforced in due 
course and in accordance with well settled practice, but one where a 
provision is deliberately inserted in the lease for the protection of 
the lessors and security to them, and the violation of which provi- 
sion will deprive them of that security. In such case equity may 
and ought to interfère and prevent the removal of the property, in 
efïect pledged as security from the jurisdiction of the court. If 
equity in such a case is powerless, then it is a sham. There might 
be a remedy at law by going into the state of New Jersey and there 
bringing suit; but it would not be an adéquate remedy, and to deny 
relief by injunction would be to disregard the covenants of the par- 
ties. The équitable remedy by injunction is much more full and 
complète and adéquate. 

This action may be speedily tried and the rights of the parties 
determined. 

Motion denied. 
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DREXEL STATE BANK v. CITY OF LA MOUEB. 
(District Court, D. Nortli Dakota, S. D. August 28, 1913.) 

1. Municipal Cobpobations; (§ 901*) — lMPR0VEi<ENT Warrants — Inteeest. 

Kev. Codes K. D. 1905, § 2786, provides tliat ' spécial assessmeuts levied 
for sewers, street paviiig, and wateii luaius sliall eonstitute a fuud for 
tlie payineiit of ttie cost of tlie iinprovenient ; tliat, in anticipation of tlie 
levy and collection of sucli assessments, tlie city may issue warrants on 
such fuuds, payable at specifled finies, whicli warrants sliall bear iuter- 
est at not to exceed 7 per cent, per amiuin, and uiay hâve coupons attaclied 
representing each- year's interest. Section C564 provides tliat tlie détri- 
ment caused by the breacli of an obligation to payi luoney only is deeuied 
to be the aniount due by the tenus of the obligation with interest; and 
section 5510 provides thaO interest for any légal indebtedness shall be 
7 per cent, unless a différent rate is contracted for, and that ail contracts 
shall bear the same rate of interest after they beconie due as before, uu- 
less it clearly appears therefroni that suçh was not the intention. Uahl, 
that warrants on spécial assessnieut funds and Interest coupons attached 
thereto draw interest froni maturity and, if no rate is nanied in the in- 
struments themselves, at the rate of 7 per cent. ; there being no statute 
makiiig sections 5510 and 6564 inapplicable to such warrants. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1886; Dec Dig. § 001.*J 

2. Municipal Corporations (§ 901*)— Impbovement Warrants — Interest. 

Under Kev. Codes N. D. 1905, § 2786, authorizing the issuance of war- 
rants on spécial assessment funds in anticipation of the levy and oolHoc- 
tion thereof, and providing that it shall be the duty of the city treasurer 
to pay such warrants and coupons as they mature and are presented/tor 
payment, ont of the. funds on wliich they are drawn, where, at the time 
of the maturity of the warrants and coupons, there were in tlie hands 
of tjie treasurer of the city moneys belouging to the funds on w'hicli they 
were drawn, wliich liad béen paid by property owners prior to assess- 
ment, vvhich fact was not known to the liolder of the warrants and cou- 
pons, and the clty's officers lod such holders to believe that no funds were 
ayailable for thelr pàyment, and there were sonie negotiations looking 
to the issuance of warrants to take up those In question, the failure of 
the holder to présent the warrants and coupons for paynient did not pre- 
vént the subséquent acorual of interest thereon. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1S8{;; Dec. Dig. § 901.*] 

Action by the Drexel State Bank against the City of La Moure. 
Judgment for plaintiff. 

Watson & Young, of Fargo, N. D., for plaintiff. 
W. J. Hughes, of La Moure, N. D., for défendant. 

YOUMANS, District Judge. This is a suit by the plaintifï on war- 
rants and interest coupons attached thereto, drawn on spécial assess- 
m,ent sewer and water main funds. Written stipulation waiving a 
jury bas been filed, and the cause has been submitted to the court upon 
an agreed statement of f acts. The only points in controversy are : 
(1) Whether the warrants and interest coupons draw interest after 
maturity; and (2) if so, whether in this case, in order to draw inter- 
est, they should hâve been presented for payment at maturity. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[ 1 ] The warrants and interest coupons in question were issued un- 
der authority of section 2786 of the Revised Codes of North Dakota 
of 1905. That section reads as follows: 

"Ali spécial assessments levied under the provisions of this article shall 
constitute a fund for the payment of the cost of the improvement for the pay- 
ment of which they are levied, and shall be diverted to no other purpose, and 
those for payment of sewer Improvements shall be designated respectively 

'Sewer District No. Fund,' and such fund shall be numbered accord- 

ing to the number of the sewer district in which it is raised. Those coUected 

for paving improvements shall be designated as 'Paving District No. 

E'und,' and such fund shall be numbered according to the paving district in 
which it is raised ; and those levied for the payment of water mains shall be 

known as 'Water Main District No. Fund,' and such fund shall be 

numbered according to the number of the water main district in which it is 
raised, and In anticipation of the levy and collection of such spécial assess- 
ments the eity may, at any time after the raaking of a contract for any such 
improvements, issue warrants on such funds, payable at speclfled times, and 
in such amounts as, in the judgment of the city council, the taxes and assess- 
ments will provide for, which warrants shall bear interest at the rate of not 
to exceed seven per cent, per annum, payable annually, and may hâve coupons 
attached representing each year's interest. Such warrants shall state upon 
their face for what purpose they are issued, and the fund from which they 
are payable, and shall be signed by the mayor, and countersigned by the city 
auditor under the seal of the city, and be in dénominations of not more than 
one thousand dollars each. Such warrants may be used in making payments 
on contracts for making such improvements or may be sold for cash, at not 
less than the par value thereof, and the proceeds thereof credited to such 
fund, and used for paying for such improvements. It shall be the duty of 
the city treasurér to pay such warrants and interest coupons as they mature 
and are presented for payment, out of the district funds on which they are 
drawn, and to cancel the same when paid." 

The warrants referred to in the section above quoted are a spécial 
class of warrants essentially différent from the municipal warrants 
referred to in sections 2708 and 2709, Revised Codes of 1905. In the 
former interest is provided for at the time of the exécution of the 
warrants by attaching coupons thereto. In the latter there is no fixed 
date for payment, and présentation and nonpayment are necessary 
in order that interest may attach and run. 

Section 6564 provides that : 

"The détriment caused by the breach of an obligation to pay money only 
is deemed to be the amount due by the ternis of the obligation with interest 
thereon." 

Section 5510 provides that: 

"Interest for any légal indebtedness shall be at the rate of seven per cent, 
per annum, unless a différent rate is contracted for in writing and ail con- 
tracts shall bear the same rate of interest after they become due as before, 
unless it clearly appears therefrom that such was not the intention of the 
parties." 

There is no statute of North Dakota making the two foregoing sec- 
tions inapplicable to warrants issued against spécial assessment funds. 
The rule is that interest coupons draw interest from maturity. Gel- 
pcke v. Dubuque, 1 Wall. 175, 17 h. Ed. 520; Genoa v. Woodruff, 92 
U. S. 502, 23 L. Ed. 586 ; Amy v. Dubuque, 98 U. S. 473, 25 L. Ed. 
228; Koshkonong v. Burton, 104 U. S. 668, 26 L. Ed. 886. There- 



704 207 FEDERAL REPORTER 

fore, in the absence of a statute in North Dakota changing the gên- 
erai rule, warrants and interest coupons payable eut of spécial assess- 
ment funds draw interest from maturity, and, if no rate is named 
in the instruments themselves, the rate will be 7 per cent, per annum. 

[2] At the time of the maturity of the warrants and coupons in 
question, there were in the hands of the treasurer of défendant some 
moneys belonging to thèse two funds. Thèse amounts had been paid 
by property owners prior to assessment, and the fact that such pay- 
ments had been voluntarily made before assessment was not known 
to plaintiff or its agents. It cannot therefore be charged with notice 
that funds were available for the payment of the warrants and coupons 
held by it. The agreed statement of facts shows that plaintiff and its 
agents were led to believe by defendant's officers that no funds were 
available for the payment of its warrants and coupons, and for that 
reason they were not presented to the treasurer. The agreed statement 
of facts further shows that there were negotiations between plaintiiï 
and defendant's officers looking to the issuance of refunding warrants 
to take up some, at least, of the warrants involved in this suit. Hav- 
ing that belief, induced by the représentations made by defendant's 
own officers, it cannot be said that it was incumbent upon plaintifï to 
présent its warrants and coupons for payment. Moreover, it appears 
from the agreed statement of facts that no money was held by the 
treasurer of défendant for the rédemption of the warrants and coupons 
held by plaintifï. Defendant's funds available for the payment of 
thèse warrants and coupons were paid out promptly, after they were 
received, upon other obligations. 

Judgment will therefore be entered for interest accrued after the 
maturity of the warrants and coupons. 
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In re WM. S. BUTLER & CO., Inc. 
t (Circuit Court of Appealg, First Circuit. September 10, 1913.) 

Nos. 1,020, 1,021. 

1. Bankbuptcy (§ 60*)— AcTS of Bankbuptcy — Application for Receiver — 

"Insolvent." 

ïlie définition of tlie terni "insolvent" given in Banlcr. Act July 1, 
1898, c. 541, § 1, cl. 15, 30 Stat. 545 (U. S. Conip. St. 1901, p. 3419), pro- 
viding that a person shall be deenied insolvent within the provisions of 
tlie act whenever the aggregate of liis property shall not at a fair valua- 
tiou be sufflcient in amount to pay his debts, is the one to be applied 
in determining the meaning of the term in section 3a, cl. 4, as amended 
by Act Feb. 5, 1903, c. 487, § 2, 32 Stat. 797 (U. S. Conip. St. Supp. 1911, 
p. 1493), provlding that an application for a receiver or trustée of his 
property, by the alleged bankrupt, being insolvent, or when because of 
insolvency a receiver or trustée has beeu put in charge of the property 
under the laws of the state, shall constitute an act of bankruptcy, and 
hence the appointraent of reeeivers for an alleged bankrupt on the ground 
that it was unable to nieet its obligations as they matured in the ordi- 
nary course of business did not constitute an act of bankruptcy. 

[FA. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80; Dec. 
Dig. § 60.* 

For other définitions, see Words and Phrases, vol. 4., pp. 3647-3655; 
vol. 8, p. 7689.] 

2. Bankbuptcy (§ 60*) — Acts op Bankbuptcy — Proof — Peoceedings for Ap- 

POIKTMENT OF KeCEIVERS. 

Where the appointment of reeeivers for a corporation was claimed as 
an act of bankruptcy, and the only évidence of the grounds on which 
they were appointed was the bill, answer, and decree, which blU applied 
for the appointment on the ground that the corporation was unable to 
meet its obligations as they matured in the ordinary course of business 
and did not allège that the corporation'g property at a fair valuation 
was insuflicient to pay its debts, and the prayer was granted only to the 
extent of appointing reeeivers to assume control of the business and 
conduct the conipany's affairs until otherwise ordered by the court, there 
was no finding of insolvency sufficient to constitute an act of bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 80; Dec. 
Dig. § 60.*] 

3. Bankbuptcy (§ 60*) — Acts op Bankbuptcy — Appointment of Receivebs. 

Where the appointment of reeeivers is alleged as an act of bankruptcy, 
it is not material whether the reeeivers are temporary or permanent; 
the important (luestion being whether the decree appointing them is 
based ou the insolvency of the debtor as defined by the bankruptcy act. 

[iCd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80; Dec. 
Dig. § 60.*] 

4. Equity (§ ,330*) — Waiveb of Ob.tections — Sufficiency of Bill. 

Where, in a bill for the appointment of reeeivers for a corporation, 
complainant alleged that it was a citizen and résident of Maine, and that 
défendant was a citizen and résident of Massachusetts and was indebted 
to coniplaiuant in a sum not less than !f25,000, a large part of which was 
overdue, and though often demanded remained wholly unpaid, défend- 
ant, having admltted both allégations by its answer, waived the rlght 
to object to any insutliclency in the second allégation for failure to al- 

•For other cases see same topio à § number in Dec. & km. Digs. 1907 to date, & Rep'r Indexes 
207 F.— 45 
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lege that the claim had been reduced to judgment and exécution Issued 
and returned unsatisfled. 

lEd. Note.— For other cases, see Equity, Cent Dig. §§ 660-668, 671; 
Dec. Dig. § 330.*] 

5. Judgment (§ 713*) — Decree — -Actual Oomplainant — Equitable Relief. 

Wliere a decree appointing reeeivers for a corporation determined that 
the coniplainant in the bill was the real complainant and a créditer of 
tlie corporation entitled to équitable relief, such decree when Introduced 
in a subséquent proceeding, in the absence of proof of fraud in its pro- 
curenient, was conclusive évidence that the application was made by 
the complainant in the bill and not by the défendant. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1063, 1006, 
1099, 1234-1237, 1239, 1241, 1247 ; Dec. Dig. § 713.*] 

6. Corporations (§ 397*) — Officers and Agents — Autiioritt. 

Though a corporation can act only through its offlcers and agents, 
thelr action to bind the corporation must be within the scope of their au- 
thority. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1585, 1586, 
1588, 1589, 1506-1601; Dec. Dig. § 397.*] 

7. Corporations (§ 404*) — General Agekt — I'roperty of Corporation — Dis- 

POSAL. 

A gênerai agent, charged vvith the management of a corporation, is not 
authorized to dispose of its entire property in a single transaction, in 
the absence of spécial authority so to do. 

[Ed. Note.- For other cases, see Corporations, Cent. Dig. §§ 1026-1628, 
1633-1639; Dec. Dig. § 404.*] 

8. Corporations (§ 298*) — Directors — Authority — Disposition of Property 

— Action — Meeting of Boabd. 

If the directors of a corporation may authorize a gênerai agent to dis- 
pose of ail of the eorporation's property in a single transaction, such 
authority can be conferred only at a duly warned meeting of the board 
or one at whicli ail are présent. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1292-1317, 
1319 ; Dec. Dig. § 298.*] 

9. Corporations (§ 191*)^Stockholders — Authority. 

Stoelfholders of a corporation can confer authority on the eorpora- 
tion's gênerai agent to dispose of ail the eorporation's property in a 
single transaction only by vote of the majority at a corporate meeting 
duly warned or by unanimous agreement. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. § 732; Dec. 
Dig. § 191.*] 

10. Bankruptct (I 91*) — Corporations — Receivehs. 

Evidence that certain agents of an alleged bankrupt corporation and 
its counsel uudertook to bring about an application for the appointment 
of reeeivers by procuring a créditer to file a bill for such relief in its 
name was insufflclent to show that the corporation committed an act of 
banlvruptcy by Itself procuring the appointment of such reeeivers, in the 
absence of proof that the eorporation's directors, while acting as a board, 
either authorized such action on the part of the eorporation's agents and 
counsel or that the eorporation's stoclîholders with full knowledge ratified 
such action. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 137-139; 
Dec. Dig. § 91.*] 

Putnam, Circuit Judge, dissenting. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts ; James M. Morton, Jr., Judge. 

In the matter of bankruptcy proceedings against William S. Butler 
& Ce, Incorporated. From a decree adjudging the corporation a 
bankrupt, the corporation, its receivers, and certain intervening cred- 
itors appeal. Reversed and remanded. 

Boyd B. Jones, of Boston, Mass. (Charles F. Choate, Jr., Frederick 
H. Nash, and William M. Morgan, ail of Boston, Mass., on the brief), 
for appellants. 

Lee M. Friedman and Burton E. Eames, both of Boston, Mass. 
(Tyler, Corneau & Eames, Friedman & Atherton, Jacobs & Jacobs, 
Warren, Garfield, Whiteside & Lamson, Harvey H. Pratt, and Julius 
Nelson, ail of Boston, Mass., of counsel), for appellees. 

Before EUTNAM and BINGHAM, Circuit Judges, and ALD- 
RICH, District Judge. 

BINGHAM, Circuit Judge. This is a pétition in bankruptcy filed 
November 9, 1912, in the United States District Court for the District 
of Massachusetts, by three creditors praying that William S. Butler 
& Co., Incorporated, be adjudged a bankrupt. The grounds stated in 
the pétition upon which it is claimed that the défendant should be 
adjudged a bankrupt are the following: 

"(1) That sald William S. Butler & Co., Incorporated, Is insolvent, and that 
wlthin four montlis uext precedlng the date of this pétition * * * commit- 
ted an aet of bankruptcy In that it did * * * on the 7th day of November, 
1912, because of insolvency, hâve put in charge of its property tvi-o receivers, 
* * * under the laws of the United States, by virtue of i)roceedings in equi- 
ty in the United States District Court for the District of Massachusetts; and 

"(2) Committed anactof bankruptcy in that it dld * * * on the 7th day 
of November, 1912, * * * being insolvent, apply to the United States Dis- 
trict Court for the District of Massachusetts, sltting in equity, for the appoint- 
ment of a receiver, by virtue of which proceedings tvvo receivers * * * 
were appointed." 

On the date alleged in the pétition, a bill in equity was filed in the 
District Court for the District of Massachusetts, in which Isaac Mc- 
Lean Sons Company appeared as plaintiit and William S. Butler & 
Co., Incorporated, as défendant. It was in form a creditors' bill, and 
af ter setting out the debt due the plaintiff it alleged in substance : 

(1) That the défendant is otherwise iudebted to an amount approximating 
$700,000, a large amount of v^hlch is novF due. 

(2) That the défendant is unable to meet its liabillties as they mature in the 
ordinary course of business, and that It would be unjust and inéquitable for 
the plaintiff or other creditors to attempt to gain a préférence in the time or 
manner of settlement of their claims. 

(3) That the défendant Is engaged in the retall dry goods business in Bos- 
ton ; has invested more than $250,000 in stocks of new merehandise which 
are immediately available for sale at a profit if the business can be carried 
on without interruption ; and that the store occupied by it has recently been 
refitted with expensive flxtures, which are of great value to a going concern. 

(4) That it holds a lease of the premises it occupies, which is of great val- 
ue, and would be of great value to any purchaser of its business as a going 
concern, but that if attachments should be placed upon its property, and the 
défendant should be adjudicated a bankrupt, the value of its lease would be 
wholly lost 
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(5) That the défendant and its predecessors diirlng many years of continu- 
ons business hâve built up a good will of great value wlilch would be almost 
wholly lost If the business should be closed up. 

(6) ïhat, unless a recelver is appolnted and enipowered to borrow money up- 
on reeelver's certificates, the store wlll hâve to be closed and Its assets sacri- 
flced because of its lack of qulck assets and its inablllty to raise money need- 
ed for carrylng on its business. 

(7) ïhat for thèse reasons the plaintiff is withotit adéquate remedy for the 
collection of its indebtedness without the intervention of a court of equity 
and the appointnient of a recelver to continue the business of the défendant 
and protect the value of Its assets until sufficient sunis can be realized, eitber 
from the continuance of the business or the sale of its assets, to discharge the 
defeudant's iudebtedness or to distribute its assets ratably among its credltors. 

The bill contained two prayers : 

"(1) That receivers be forthwith appointed to tako possession of and adinin- 
ister the assets of the défendant with povver to nianage and operate the prop- 
erty, to continue its business, eniploy agents and employés, and with the ap- 
proval of the court to borrov»- money and issue reeelver's certificates there- 
for ; and 

"(2) That the debt of the plaintiff aud the debts of ail other credltors who 
join In the proceedlngs be established, and that the assets of the défendant be 
equitably applled as the court may direct lu satisfaction thereof." 

On the date of the filing of the bill the défendant answered, admit- 
ting that the matters and things stated in the bill were true, and there- 
upon the following decree was entered: 

"On this 7th day of November, 1912, comes the plaintiff in tliis cause, by 
its attorney, and upon considération of the bill of complaint aud the an- 
swer thereto, and on motion of counsel for the plaintiff, the respondent, by 
its attorney, consenting thereto, it is ordered, ailjudged, and decreed that 
Charles F. Weed, of Broolvllne, and MlUory H. Gibson, of Boston, both in 
Massachusetts, be and hereby are appointed receivers of ail the assets and 
property of tlie respondent, wheresoever situated, and the moneys, contracts, 
debts, choses in action, boolis of accounts, deeds, and documents belonging to 
the respondent or relating to or arising from its property or business ; and they 
are dlrected to file with the clerlv of this court within two days from this 
date thelr several bonds, with sureties to be approved by the clerk, in the sum 
of $50,000 each. Said receivers are hereby authorized and directed to talîe in- 
to their possession forthwith ail the assets and ])roperty of the respondent 
wheresoever situated, carrying ou the business of tlie respondent until further 
order of the court, and for that purpose to purchase such materials and sup- 
plies, eniploy and pay such counsel, servants, and agents, coutract for such 
labor, and, subject to the direction and approval of tlils court, take such other 
steps, and enter into such obligations and agreenients, as shall be reasonably 
necessary; to insure any property of the respondent whlch they may think 
proper ; to collect and recelve ail sums due or payable to the respondents, 
or arising from the conduct of its business by the receivers; to pay any ac- 
crued rent for the préservation of leases; and under the direction of the 
court to institute and prosecute ail such actions, sults, and proceedlngs as 
they may thlnk proper and for the protection and préservation of the respond- 
ent's assets or for recovering possession thereof; to défend any and ail ac- 
tions, sults, and proceedlngs against the respondent or against the receivers 
in respect of thelr acts or management as such ; and out of the moneys to be 
received by them, as aforesaid, to pay ail taxes and assessments lawfully laid 
or assessed upon or in respect to the property or business of the respondent, 
and ail expansés and obligations properly Incnrred by them in carrying on 
said business, or otherwlse in connection with the preniises. The said re- 
ceivers shall deposit ail moneys comlng Into thelr hands as aforesaid iu some 
suitable bank or trust compauy in the clty of Boston." 
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The decree also contained an order restraining the respondent, its 
officers and agents, from interfering with or participating in the man- 
agement of the business except through and under the receivers. 

In the District Court it was found that the proceeding in equity was 
brought about by Butler & Co., and that, ahhough the bill was in form 
a creditor's bill, it was in fact an application by the debtor for the 
appointment of receivers. It was also found that the debtor was in- 
solvent in fact (that is, in the bankruptcy sensé of the terni) at the 
time of the filing of the bill and at the time of the filing of the pétition 
in bankruptcy. The company was adjudged a bankrupt on both the 
grounds set out in the pétition, and the receivers and intervening cred- 
itors appealed. 

[1] The provisions of the statute under which the alleged acts of 
bankruptcy are sought to be upheld read as f ollows : 

"Or, being insolveut, applied for a receiver or trustée of his property or be- 
cause of insolveney a receiver or trustée bas been put in charge of bis property 
under tbe laws of a state, or of a territory, or of the United States." Sec- 
tion 3a, cl. 4, of the Act of July 1, 1898, c. 541, .30 Stat. 546 (U. S. Comp. St. 
1901, p. 3419), as ameuded by the Act of February 5, 1903, c. 487, § 2, 32 Stat. 
797 (U. S. Comp. St. Supp. 1911, p. 1493). 

In section 1, cl. 15, of the act, it is provided that: 

"A person shall be deemed insolvent within the provisions of thls act when- 
ever the aggregate of his property * * * shall not, at a fair valuation, be 
sufficient in amount to pay his debts." 

This section undoubtedly sets forth the meaning Congress intended 
should be given to the words "insolvent" and "insolveney" as used in 
section 3a, cl. 4, and seems to be the one either directly or impliedly 
attributed to them by the courts in considering thèse provisions of the 
law. In re Golden Malt Cream Ce, 164 Fed. 326, 90 C. C. A. 258; 
Duncan v. Tandis, 106 Fed. 839, 45 C. C. A. 666; In re Boston & 
Oaxaca Mining Co. (D. C.) 181 Fed. 422 ; In re Perry Aldrich Co. 
(D. C.) 165 Fed. 249; Beatty v. Andersen Coal Mining Co., 150 Fed. 
293, 80 C. C. A. 181 ; Hooks v. Aldridge, 145 Fed. 865, 76 C. C. A. 
409; Blue Mt. Iron & Steel Co, v. Portner, 131 Fed. 57, 61, 65 C. C. 
A. 295 ; In re Edward Ellsworth Co. (D. C.) 173 Fed. 699. No case 
has been called to our attention in which a différent conclusion has 
been reached. If any inference as to the question is to be drawn from 
the décision in Re Kennedy Tailoring Co. (D. C.) 175 Fed. 871, relied 
on by the appellees, it would seem to be that the insolveney there con- 
templated was insolveney in the bankruptcy sensé, and in the Beatty 
Case it was specifically alleged in the bill of complaint that the debtor 
was insolvent in fact, as its assets were less than its liabilities. The 
décision in Re Golden Malt Cream Company, 164 Fed. 326, 90 C. C. 
A. 25"8, is directly in point, and to the effect that insolveney, as used 
in clause 4, means insolveney as defined in the bankruptcy act. 

With regard to the first act of bankruptcy alleged in the pétition 
(that on the 7th of November, 1912, receivers were put in charge of 
the debtor's property because of insolveney), the only évidence in its 
support presented at the trial was the bill, answer, and decree in the 
equity proceeding ; and the question is presented whether the decree 
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and record in that proceeding disclose that the receivers were put in 
charge of the debtor's property because of insolvency (that is, because 
its assets, at a fair valuation, were net sufficient in amount to pay its 
debts), for unless it can be clearly determined from the decree, or rec- 
ord as a whole, that this was the sole or one of the substantial grounds 
on which the decree appointing the receivers was based, the adjudica- 
tion in bankruptcy to the extent that its validity dépends upon this 
alleged act of bankruptcy cannot be sustained. 

In Russell v. Place, 94 U. S. 606, 608 (24 L. Ed. 214), the court, 
in considering the effect of a judgraent when pleaded as a bar or of- 
fered as évidence in a subséquent suit between the same parties or 
their privies and for a différent cause of action, said: 

"It is undoubtedly settled law that a judgmeut of a court of compétent ju- 
risdiction, upon a question directly Involved in eue suit, is conclusive as to 
that question in another suit (for a différent cause of action) between the sanie 
parties. But to tliis opération of the judgment it niust appear, either upon the 
face of the record or be showh by extrinslc évidence, that tlie précise question 
was raised and determined in the former suit. If tUere be any uncertalnty on 
this head in the record (as, for example, if it appear that several distinct 
matters may hâve heen litigîited, upon one or more of which the judguient 
may hâve passed, wlthout Indicating which of them was thus litlgated, and up- 
on which the judgmeut was rendered), the whole subject-matter of the action 
wlll be at large and open to a new contention unless this uncertalnty be re- 
moved by extrinslc évidence showing the précise point involved and deter- 
mined. To apply the judgment and glve effect to the adjudication actually 
made, when the record leaves the matfer in doubt, such évidence is admissi- 
ble." 

And again, on page 610 of 94 U. S. (24 L. Ed. 214), the same court 
says : 

"If upon the face of a record anythhig Is left to conjecture as to what was 
necessarlly Involved and decided, there Is no estoppel In It when pleaded, aud 
nothing conclusive in it when offered as évidence." 

See, also, on this question, Beatty v. Andersen Coal Mining Co., 
150 Eed. 293, 80 C. C. A. 181 ; In re Kennedy Tailoring Co. (D. C.) 
175 Eed. 871, 873; Cromwell v. County of Sac, 94 U. S. 35i; 24 L. 
Ed. 195 ; In re Watts, 190 U. S. 1, 35, 23 Sup. Ct. 718, 47 L. Ed. 933 ; 
Metcalf v. Gilmore, 63 N. H. 174, 189. 

[2] Does it appear from the bill, answer, and decree that it was 
alleged and determined that the assets of the debtor, at a fair valua- 
tion, were insufficient to pay its debts, and that that was the sole 
ground, or one of the substantial grounds, upon vi'hich the decree ap- 
pointing the receivers was made? It is to be borne in mind in consid- 
ering this question that the burden of proof is upon the petitioners 
to show thèse facts. It is also to be borne in mind that the record in 
the equity proceeding was the only évidence that was introduced in 
this case upon which thèse facts were to be determined, and that, if 
extraneous évidence could hâve been resorted to in case the record 
left it doubtful what was litigated or admitted and upon what the de- 
cree was based, no such évidence was introduced. 

The decree does not state the ground or grounds upon which the re- 
ceivers were appointed, and its terms are not coextensive with the 
allégations and prayers of the bill. It states that it was entered "upori 



IN KE WM. S. BUTLER & CO. îll 

considération of the bill of complaint and the answer thereto, and on 
motion of counsel for the plaintiff, the respondent, by its attorney, 
consenting thereto." We must therefore look to the bill and answer. 
The bill allèges as a spécifie ground for the appointment of receivers 
the inability of the défendant to meet its obligations as they mature in 
the ordinary course of business. This is an allégation of insolvency 
according to one of the common-law définitions of the term, but not 
as defined in section I, cl. 15; and, being specially alleged in the bill 
and admitted in the answer, it may be assumed, inasmuch as it was a 
sufficient ground on which to appoint receivers, that it was at least 
one of the grounds, if not the sole ground, upon which the appoint- 
ment was made. On the other hand, nowhere in the bill is it alleged 
that the defendant's property, at a fair valuation, is insufficient to pay 
its debts, and, although its liabilities are stated, the valuation of its 
assets other than that they are of great value is nowhere given. In 
the absence of such allégations, it cannot be said that the défendant by 
its answer admitted them to be true, or that in the absence of such an 
admission the court based its decree upon that ground. 

Then, again, the prayers of the bill were granted only to the extent 
that they contemplated and sought the appointment of receivers to 
assume control of the business and conduct the company's affairs until 
otherwise ordered by the court. The prayer wherein it was asked that 
the plaintiff's indebtedness and that of other creditors be determined, 
and that the assets of the company, if they were insufficient to pay its 
indebtedness in full, should be equitably distributed, was not covered 
by the decree. This being so, the decree is alone consistent with the 
idea that it was made with a view to the préservation of the value of 
the defendant's assets as a going concern and of enabling the debtor, 
through an extension of crédit and a continuation of its business, to 
realize a sum sufficient to pay its debts in full and to avoid insolvency 
if possible. In fact, ail the allégations of the bill, so far as they were 
recognized by the decree, are consistent with the main allégation that 
the défendant was unable to meet its obligations in the ordinary course 
of business, and it seems to us that it would be putting upon them a 
strained construction to hold that the debtor, by admitting in its an- 
swer that its property was of great value, thereby admitted that it was 
insolvent in fact (that is, in the bankruptcy sensé), and that the court 
made use of it as one of the grounds on which to base its decree ap- 
pointing receivers. 

[3] It has also been urged that the receivers appointed in this 
case were temporary, and that such an appointment was not an act 
of bankruptcy within the meaning of the clause under considération. 
It does not seem to us that it is of any moment whether the receivers 
be termed temporary or permanent; that the real question is whether 
the decree appointing them was based on the insolvency of the debtor 
as defined in the bankruptcy act. If it was, the act of bankruptcy 
contemplated by the statute took place, and if it was not there was no 
act of bankruptcy within its meaning. In re Kennedy Tailoring Co. 
(D. C.) 175 Fed. 871; Blue Mt. Iron & Steel Co. v. Portner, 131 Fed. 
S7, 65 C. C. A. 295. The décisions in Zugalla v. Mercantile Agency, 
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142 Fed. 927, 74 C. C. A. 97, and Hudson River Electric Power Co. 
(D. C.) 173 Fed. 934, upon which the appellants rely, would seem to 
be based rather upon the fact that no adjudication of insolvency had 
been made in tlie equity proceeding in which receivers had been ap- 
pointed than upon the nature of the receivership. 

[4] As to the second alleged act of bankruptcy, the question is 
whether the défendant, being insolvent, applied for a receiver for its 
property. 

In the bill in equity the plaintiff allèges: (1) That it is a citizen and 
résident of the state of Maine and brings the bill in behalf of itself 
and other creditors of the défendant, a citizen and résident of Massa- 
chusetts; and (2) that the défendant is indebted to the plaintiff in 
a sum not less than $25,000, a large part of which is overdue, and, 
though often demanded, remains wholly unpaid. 

Both of the above allégations were essential to establish a case 
cognizable under the judiciary act of the United States by the fédéral 
court. The second allégation was also material to the establishment 
of the plaintiff's right to équitable relief. 

The défendant in its answer admitted both allégations and by so 
doing waived its right to object to any insufficiency in the second 
allégation and material to the équitable relief desired in that it was 
not there alleged that the claim had been reduced to a judgment, 
and that exécution had issued and been returned unsatisfied. Matter 
of Reisenberg, 208 U. S. 90, 28 vSup. Ct. 219, 52 L. Ed. 403; Hol- 
lins V. Brierfield Coal & Iron Co., 150 U. S. 376, 14 Sup. Ct. 127, Z7 
L. Ed. 1113. 

[5] Now, what was determincd by the decree in the equity suit 
with référence to the application for receivers ? It is évident that 
under the first allégation of the bill the court must hâve decided that 
the proceeding was one brought by the plaintiff, a citizen and résident 
of Maine, against the défendant, a citizen an<l résident of Massa- 
chusetts ; and, under the second allégation, that the amount in con- 
troversy between the parties answered the jurisdictional requirement ; 
and that this allégation, taken in connection with the subséquent al- 
légations of the bill, entitled the plaintiff to équitable relief. It hav- 
ing, therefore, been determined in the equity proceeding that the 
party set ont in the bill as plaintiff was the real plaintiff and a creditor 
of the défendant entitled to équitable relief, the decree, when intro- 
duced in the bankruptcy proceeding, in the absence of proof of fraud 
in its procurement, was and should hâve been regarded as conclusive 
évidence that the application for receivers was made by the McLean 
Sons Company and not by the Butler Company. 

Moreover, it does not seem reasonable that Congrcss, in the 
enactment of clause 4, could hâve contemplated that a decree in an 
equity proceeding, determining who the applicant for receivers was, 
should be subject to attack when offered as évidence in a bankruptcy 
proceeding, unless it be for fraud or collusion. In this case it is ex- 
pressly found that there was no fraud or collusion, and it was there- 
fore not open to the bankruptcy court to disregard the decree and 
undertake to détermine the question anew. Matter of Reisenberg, 
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208 U. S. 90, 28 Sup. Ct. 219, 52 L. Ed. 403 ; In re Edward Ells- 
worth (D. C.) 173 Fed. 699; Exploration Mercantile Co. v. Pacific 
H. & S. Ce, 177 Fed. 825, 101 C. C. A. 39; In re Duplex Radiator 
Co. (D. C.) 142 Fed. 906; In re C. Moench & Sons Co., 130 Fed. 
685, 66 C. C. A. 37. 

[6-9] But, if it were open to the bankruptcy court to disregard the 
decree and to détermine this question anew, we are of the opinion 
the finding of the court below (that the application for receivers was 
made by Butler & Co.) was not authorized by the évidence. A cor- 
poration can act only through its oiiFicers and agents, but their action 
to bind the corporation must be within the scope of their authority. 
A gênerai agent charged with the management of a corporation is 
not authorized to dispose of its entire property in a single transac- 
tion, in the absence of spécial authority so to do. If the directors of 
a corporation may authorize such a disposition of the property of the 
corporation, they can do so only at a duly warned meeting of the 
board, or one at which ail are présent. And the stockholders can 
confer such authority only by the vote of a majority in a corporate 
meeting duly warned or by unanimous agreement. 

[10] The application for receivers in the equity proceeding involved 
action looking to a parting with the entire management and con- 
trol of the business of Butler & Co. and if made by the company, 
while insolvent, was an act of bankruptcy. The évidence upon which 
the finding that Butler & Co. made the application was based was 
that certain agents and counsel for the corporation undertook to 
bring about the application by procuring a créditer, the McLean 
Sons Company, to make it in its name. 

If procuring a creditor to make an application for receivers can 
be found to be the application of the corporation and an act of bank- 
ruptcy, it can only be so when there is proof that the agents had 
authority to take such a course of action. In this case the évidence 
discloses that there was no vote of the board of directors, or of the 
stockholders, authorizing the action, and no agreement of ail the 
stockholders. 

It is urged by the appellees that the directors and stockholders 
acquiesced in the action taken by thèse agents and ratified their 
conduct. But the directors of the corporation, having no authority 
to act singly, could not, except as a board, ratify action which they 
could not hâve authorized, except as a board. And the stockholders 
could not be found to hâve acquiesced in and ratified the action of 
the agents in question v^'ithout proof that they knew what action 
was taken and that it was in behalf of the corporation. There was no 
évidence that ail the stockholders knew what action thèse agents 
had taken. The equity proceeding, so far as the records would dis- 
close, was the application of a creditor and would give no informa- 
tion as to what thèse agents had done. And the knowledge possess- 
ed by the agents of action taken by themselves in excess of their 
authority would not be imputable to the corporation or the stock- 
holders. 
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As it appears that the action of thèse agents was unauthorized, 
and there was no évidence that it was subseqnently ratified, the cor- 
poration could not be found to hâve made the application for re- 
ceivers. 

The situation in this case résolves itself into this: That Butler & 
Co., being insolvent in the bankruptcy sensé, was put into the hands 
of receivers. This, however, is not an act of bankruptcy as defined 
in clause 4, as amended in 1903, and it is apparent that Congress did 
not intend to make it one. The amendment when introduced read: 

"Being insolvent, applied for or was put in the hands of a receiver." 

In the Senate its lariguage was changed to read as finally enacted. 
Had it become a law as originally introduced, the facts in this case 
would disclose an act of bankruptcy, but, by enacting the clause as 
amended by the Senate, Congress manifested an intention to leave 
the situation presented by this case unprovided for, and it is not for 
the court to enlarge the meaning of the statute by construction and 
attempt to provide for the omitted situation by holding that the 
phrase, "because of insolvency," means insolvency other than as 
defined in section 1, cl. 15. 

The power exercised by the court in extending the time for filing 
answers, and in allowing the receivers to appear, was discretionary. 
In re Everybody's Store, Inc. 

In each case the decree will be as f ollows : 

The decree of the District Court is reversed, and the case is re- 
manded to that court for further proceedings not inconsistent with 
the opinion passed down the lOth day of September, 1913; and the 
appellants recover cost of appeal. 

PUTNAM, Circuit Judge (dissenting). The burden of the litiga- 
tion in this case is over the définitions given to the words "insolvent" 
and "insolvency" incorporated in the Bankruptcy Statutes by the 
amendment of 1903, so far as they relate to thèse appeals. A careful 
perusal of text-books and of the décisions of the courts bearing on 
the définitions to be given thèse words as applied hère fails to show 
any authority for giving the peculiar définition to the words in ques- 
tion as applied hère, except the Golden Malt Co., 164 Fed. 326, 90 
C. C. A. 258. This case was much like many of the early décisions 
with référence to the bankruptcy statutes, where the conclusions 
were apparently reached without much considération. The text was 
so hastily drawn that, on page 328, it declared the provision in 
question hère was a part of the statute of July 1, 1898, when it came 
in by the Acts of 1903, 32 Stat. 797, as an entirely new topic; a 
fact which must be regarded in interpreting statutes, wdiich must 
-always be interpreted from an historical point of view in order to be 
correctly understood. It is true that the amendatory act of 1903 
was strictly amendatory in such way as to embody the amendment 
into the original act of 1898 ; but, whatever the circumstances under 
which an amendment comes in, or the fonn which it takes, the 
courts are always at liberty to make a broad investigation and to 
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apply broad considérations with regard to construing an amendment, 
even more than with référence to construing any part of the body of 
tlie original statute, which latter, of course, is always qualifîed by 
the context. Hère especially, while the statute of 1898 applied 
throughout to courts in bankruptcy, and therefore may justly be held 
to hâve made propositions from the uniform standpoint of those 
courts throughout, yet this amendment related to proceedings in courts 
of equity and common law ; and in describing those proceedings it may 
be assumed to use the language of those ctiurts and to construe that 
language as those courts would hâve construed it. It is not crédible 
to hold that, in referring to proceedings of the courts of equity and 
common law, the words "insolvent" or "insolvency," under thèse 
circumstances, were to hâve any diiïerent construction than that 
usually given them in those courts. 

By giving the words "insolvent" or "insolvency," as found in the 
amendment of 1903, the peculiar définition given them by the body of 
the act of 1898, we would practically defeat the purpose of the 
amendment, and the amendment would be inapplicable. No proceed- 
ing in either courts of equity or common law has ever yet, in appoint- 
ing receivers or otherwise, used the words "insolvent" or "insolven- 
cy" in the spécial sensé declared by the Bankruptcy Act of 1898. 
Giving thèse words the force which the opinion of the court gives 
them would be in substance declaring that no adjudication in bank- 
ruptcy based on the appointment of a receiver by a court of equity 
or common law was in fact and in substance justifiable, because there 
never has been any case where such an adjudication was secured in 
which the court which appointed the receiver has ever given to those 
words the peculiar définition given them by the Bankruptcy Act of 1898, 
or was ever asked to do so. In the Golden Malt Co. Case, to which 
we hâve referred, the adjudication in bankruptcy was finally refused. 
Not only has there never been any adjudication in bankruptcy based 
on the appointment of a receiver under circumstances like those 
stated in the opinion of the court, but there is no reasonable probabil- 
ity that there ever will be, as not only has no court of common law or 
equity ever accepted the définition of "insolvency" embodied in the 
bankruptcy statutes, but there is no reasonable probability that such 
courts ever will do so. 

None of the cases cited in the opinion of the court seems to sus- 
tain its propositions. In order to avoid unnecessary prolixity, we 
refer to them only by the volumes and pages of the décisions. 106 
Fed. 839, 45 C. C. A. 666, was decided before the amendment of 
1903 ; 181 Fed. 422, was in the District Court, and turned on a ques- 
tion of fraud and collusion ; 165 Fed. 249. has the same features as 
the case last referred to; 150 Fed. 293, 80 C. C. A. 181, the Beatty 
Case, quite well known, showed expressly that the proceeding in the 
state court declared only that the parties proceeded against were 
unable to meet their obligations as they came due ; in 145 Fed. 865, 
76 C. C. A. 409, the question we hâve hère was referred to at page 
868 but was not decided either there or at page 871 ; in 131 Fed. 57, 
65 C. C. A. 295, the case was submitted to the jury in the District 
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Court from the aspect taken in the opinion of the court hère but was 
disposée! of in the Circuit Court of Appeals as a mère question of fact, 
without any disposition of the question of law now brought to our 
attention ; the other cases cited were in the District Court and of 
course are not authority on an appeal from the District Court, as 
there has been no such mass of them as would indicate a gênerai 
acquiescence in the proposition now maintained. 139 Fed. 244, did not 
raise or discuss the question we hâve before us, although cited to sus- 
tain the décision of the District Court in 173 Fed. 699. 

Therefore, while disposed to give full effect to the rule in this 
circuit with regard to following décisions of Circuit Courts of Ap- 
peals of other circuits, we cannot go so far as to adopt the Golden 
Malt Co. Case, which is inconsistent with the settled practice, and 
which practically nuUifies the statute to which we are asked hère to 
give etïect. Therefore, as this is really the only substantial proposi- 
tion which stands in the way of affirming the judgraent of the Dis- 
trict Court, we are of the opinion that that judgraent should be 
affirmed. 

We think some additional exposition is necessary with référence 
to the power of the court to permit the intervention of receivers for 
the purpose of resisting adjudications in bankruptcy. This matter 
is pertinent with référence to this case and with référence to the 
two cases on appeal concerning Everybody's Store, Incorporated. 
The basis of the argument in opposition to permitting the receivers 
to intervene rests on the mère letter of the statute, found in sub- 
section "b" of section 1<S of the Bankruptcy Act of 1898. That limit- 
ed the right of opposition to the bankrupt or some créditer. The 
plain purpose of this suI)section was to fix a limited time in order 
that the proceedings might be expedited. It would be an extraor- 
dinary proposition that any gênerai provision of law of this char- 
acter, or of any other character, unless tmusually spécifie, should 
pull up by the roots in any particular case the ajiplication of a fonda- 
mental rule governing courts proceeding on équitable principles, in- 
cluding bankruptcy courts, and so denying the power permitting 
the intervention of receivers or anybody else having a title of any 
kind whatsoever. The povi'cr to intervene has been constnied in 
equity in the most libéral manner where the rights of third jiarties 
are involved. This point was authoritatively determined undcr the 
présent Bankruptcy Statutes in the Second Circuit, with the ap]3roval 
of the Circuit Court of Appeals for that circuit, in 183 Fed. 703, 
106 C. C. A. 139, 33 L. R. A. (N. S.) 454, of the décision of the Dis- 
trict Court in Hudson River Power Co., 173 Fed. 934. We think 
the uniform practice in this particular is in harmony with the gên- 
erai rules of equity, so that we would not be justified in disturbing it. 
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LEHIGH VALLEY R. CO. et al. v. CLARK et al. 
(Circuit Court of Appeals, Thlrd Circuit. August 25, 1913.) 

No. 1,708. 

1. Commerce (§ 91*) — Interstate Commerce Commission — Award or Damages 

—Action. 

A suit brouglit by one in whose favor tlae Interstate Commerce Com- 
mission lias miide an award of damages by way of réparation, under the 
autliority of Interstate Commerce Act Feb. 4, 1887, e. 104, § 16, 24 Stat. 
384, as aniended by Act Mardi 2, 1889, c. 382, § 5, 25 Stat. 859, and Act 
June 29, 1906, c. 3591, § 5, 34 Stat. 590 (U. S. Comp. St. Supp. 1911, p. 
1301), is not a suit on the award, qua award, to recover tlie amount of 
the same, but a plenary suit for damages aetually susitained by the plain- 
tiff by reason of the violation of the act as conclusively found by the 
Commission, and he must prove facts froni which défendants'. Uçibility 
may beproperly inferred, and not merely conclusions of the Commission 
from facts. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 143 ; Dec. Dig. 
§ 91.*] 

2. Commerce (§ 95*) — Interstate Commerce Commission — Award of Damages. 

The procédure contemplated by the act, which provides that the suit 
shall proceed like other civil suîts for damages, is a jury trial, uiiless 
waived, accompanied by the usual safeguards furnished by a proper ap- 
plication of the principles of évidence, with the exception that, as pro- 
vided, the flndings and order of the Commission are admissible as prima 
facie évidence "of the facts therein stated," which must be sufflciently 
clear and definite to advise the défendant of the violations charged. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 145 ; Dec. Dig. 
§ 95.*] 

3. Commerce (§ 95*) — Interstate Commerce Commission — Award or Damages. 

It does not follow, from a flnding by the Commission that a given tariff 
rate establislied by an Interstate carrier is unreasonable and that a lovi'er 
rate fixed by the Commission is reasonable, that plaintiff has suffered 
pecuniary damage by reason of the exaction of the former rate, nor, if so, 
that the measure of such damage is the différence between the two rates ; 
nor is an order of the Commission, awarding plaintiff damages to the ex- 
tent of the différence in rates by way of réparation, prima facie évi- 
dence of the defendant's liabillty in the subséquent action, which is a pri- 
vate suit for damages, and not for a penalty. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 145 ; Dec. Dig. 
§ 95.*] 

4. Commerce (§ 95*) — Interstate Commerce Act. 

A report of the Commission, awarding damages to a plaintiff as répara- 
tion for excessive rates charged, helû not to contain flndings of fact. as 
required by Interstate Commerce Act Feb. 4, 1887, c. 104, § 14, 24 Stat. 384 
(U. S. Comp. St. Supp. 1911. p. 1297), sufïicient to constitute prima facie 
évidence of actual damage sustained by plaintiff. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 145 ; Dec. Dig. 
§ 95.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; James B. Holland, Judge. 

Action by J. Mitchell Clarlc, William H. Mills, and J. Armstrong 
Rawlins, copartners trading under the firm name of Naylor & Co., 
against the Lehigh Valley Railroad Company, the Buffalo, Roches- 
ter & Pittsburgh Railway Company, the New York Central & Hud- 

"For otber cases see same topic & I numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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son River Raiiroad Company, the Philadelphia & Reading Railway 
Company, the Central Raiiroad Company of New Jersey, and the 
Delaware, Lackawanna & Western Raiiroad Company. Judgment for 
plaintiffs, and défendants bring error. Reversed. 

Edgar H. Boles, of New York City, and James F. Campbell, Abra- 
ham M. Beitler, John G. Johnson, and H. S. Drinker, Jr., ail of Phil- 
adelphia, Pa., for plaintiffs in error. 

Wm. Barclay Lex and Vivian Frank Gable, both of Philadelphia, 
Pa., and Frank Van Sant and Arthur R. Thompson, both of Wash- 
ington, D. C, for défendants in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. In the court below, suit was brought by 
the défendants in error (hereinafter called the plaintiffs) against the 
plaintiffs in error (hereinafter called the défendant companies) un- 
der authority of the Act of Congress of February 4, 1887, amended 
by the Acts of March 2, 1889, and of June 29, 1906 (see 24 Stat. c. 
104, 25 Stat. c. 382, and 34 Stat. c. 3591), to recover damages from 
the défendant companies, alleged to hâve been awarded by way of 
réparation to the plaintiffs, in certain proceedings had before the 
Interstate Commerce Commission. 

As authorized by section 13 of said Act, the plaintiffs, on April 
4, 1908, applied by pétition to the said Commission, complaining that 
défendant companies, during certain named years, had exacted and 
collected from the plaintiffs the rate of $2.00 per gross ton for the 
transportcition of pyrites cinder, by rail from Buffalo, New York, 
to points of destination in Pennsylvania and New Jersey. The plain- 
tiffs, as petitioners as aforesaid, attacked the rate of $2.00 per gross 
ton on pyrites cinder, as excessive, unjust, unreasonable, and unduly 
discriminatory, and therefore in violation of the said Act and the 
Acts amendatory thereof, and prayed that the défendant companies 
be ordered to desist from exacting and coUecting such unreasonable 
rate ; that a lower rate be put in effect, and that réparation be grant- 
ed to the petitioners. The défendant companies, having been served 
with a copy of said complaint, made answer thereto; issue was join- 
ed, and the cause regularly heard and argued by the parties. There- 
after, January 5, 1909, as alleged in the pétition of plaintiffs in the 
court below, the Interstate Commerce Commission made a finding 
and report, which was duly filed, ordering the said $2.00 rate on py- 
rites cinder to be reduced to a rate not exceeding $1.45 per gross 
ton for the carriage thereinbefore named, but refused to award répa- 
ration to the plaintiffs ; a certifîed copy of which finding, with the 
order of the Commission, is attached and made part of the pétition 
and statement of claim of the plaintiffs. It is then alleged by plain- 
tiffs that the défendant companies duly complied with this order of 
the Interstate Commerce Commission, and on or before February 
25, 1909, established, and put in effect, and now hâve in effect, the 
aforesaid reduced transportation rate. It is further alleged that on 
May 9, 1909, the plaintiffs duly filed with the Interstate Commerce' 
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Commission a motion for a rehearing on the question of réparation 
alone, which motion was granted, and notice of the granting of the 
same given to ail parties, who appeared at the taking of additional 
testimony by the plaintiffs; that after hearing and argument, the 
Interstate Commerce Commission, on June 2, 1910, made a finding 
and ordered the défendant companies to make réparation to the pe- 
titioners, specifying the amount to be refunded in each case, a cer- 
tified copy of the report, conclusions, and order of the Commission 
on the rehearing being attached as an exhibit to the pétition and 
statement of plaintiffs in the court below. The plaintiffs aver that 
a true copy of the aforesaid order of the Commission, dated June 
2, 1910, was duly served upon the défendant companies, and demand 
made that they should pay to the petitioners the sum claimed in their 
pétition and set forth in the aforesaid order of the Commission, 
but that said défendant companies hâve wholly failed, neglected, 
and refused to pay the same, etc. 

Upon the facts thus alleged, the plaintiffs aver in their pétition 
and statement of claim in the court below, that they are lawfully 
and legally entitled to receive and recover from the said défend- 
ant companies the several amounts of money set forth, as and for 
damages and réparation, in accordance with the said order of the 
Interstate Commerce Commission, dated June 2, 1910. 

Section 14 of the original Interstate Commerce Act provided that 
in an investigation made by the Commission, it shall be its duty to 
make a report in writing, which shall include the findings of fact 
upon which the conclusions of the Commission are based, together 
with its recommendation as to what réparation, if any, should be 
made to the parties found to hâve been injured, "and such findings 
so made shall thereafter, in ail judicial proceedings, be deemed prima 
facie évidence as to each and every fact found." Section 16 provided 
for 'the refusai or neglect "to obey * * * ^jjy lawful order or 
requirement of the Commission," by authorizing the Commission 
and the party interested in such order or requirement, to apply in 
a summary way to a Circuit Court of the United States sitting in 
equity, and empowering such court, as a court of equity, to hear and 
détermine the matter, on notice to the common carrier complained 
of, "in such manner as to do justice in the premises," with full power 
to conduct ail such inquiries as the court may think heedful to 
enable it to form a just judgment in the matter, "and on such hear- 
ing * * * the report of said Commission shall be prima facie 
évidence of the matters therein stated." And it is provided that, if 
it be made to appear to the court "that the lawful order or require- 
ment of said Commission, drawn in question, bas been violated or 
disobeyed," the court may issue a "writ of injunction or other prop- 
er process, mandatory or otherwise," to restrain the common car- 
rier from further violation or disobedience of the order or require- 
ment of the Commission, and enjoining obédience to the same, with 
power to issue writs of attachment or other process incident or ap- 
plicable to writs of injunction or other proper process, mandatory 
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or otlierwise, agaînst such common carrier. (The italics hère, as 
elsewhere, are ours). 

It seems clear from thèse sections of the Act of 1887, as they orig- 
inally stood, that Congress had net contemplated a distinction be- 
tween réparation cases and other cases in which the order of the 
Commission vvas not complied with. Circuit Courts -were vested 
with jurisdiction to entertain the complaint of a person interested, 
that an order had not been complied with, and to hear and deter- 
inine the matter as courts of equity, giving the redress pecuHarly 
appropriate to équitable jurisdiction, and for that purpose, ail the 
iîndings of fact by the Commission, as well as ail the évidence tak- 
en before the Commission, as set forth in the record, were before 
the court. As ail the proceedings for the enforcement of the légal 
orders of the Commission were solely in equity, a difficulty was soon 
recognized in réparation cases. It is one thing to enforce by in- 
junction or mandatory process the lawful ministerial order of the 
Commission, as to things to be done or not to be done in futuro 
by défendant carriers in the conduct of their business, and quite 
another thing to enforce an order for the payment of damages by 
such carriers for a past violation of law. The claim for such dam- 
ages, as said by the Commission in Heck & Petree v. Railroad Ce, 
1 Interst. Com. Com'n R. 775, "présents a case at common law in 
which the défendants are entitled to a jury trial," under the seventh 
amendment to the Constitution. As the statute provided for no 
trial by jury in the suits to enforce such awards, the Commission 
repeatedly held that it could make no award of damages in such 
case, for the reason that the défendants were entitled to hâve the 
amount assessed by a jury. 

This State of things undoubtedly brought about the amendment 
to section 16 of the original Act, by the Act of March 2, 1889. By 
this amendment, Congress recognized the propriety of the sugges- 
tion made by the Commission, and added to section 16 of the orig- 
inal Act, the following: 

"If the niatters involved in any such order or requirement of said Commis- 
sion are founded upon a controversy requiriug a trial by jury, as provided by 
tlie seventh amendment to the Constitution of the United States, and any such 
couimon carrier shall violate or refuse or neglect to ohey or perform the same,. 
after notice, * * * it shall be lawful for any Company or person inter- 
ested in such order oi- requirement to apply in a sunntiary way by pétition ta 
the Circuit Court of the United States sittlng as a court of law * * * al- 
leging such violation or dlsobedlence as the case may be; and said court shall 
by its order then flx a time and i)lace for the trial of said cause. » * * 
And it shall be the duty of the marshal of the district * * * to forthwith 
serve a copy of said pétition, and of said order, upon eaeh of the défendants, 
and it shall be the duty of the défendants to file their answers to said péti- 
tion within ten days. * * * At the trial [of] the findlngs of fact of said 
Commission as set forth in its report shall be prima facie évidence of the 
matters therein stated." 

This amendment, made to préserve the constitutionality of répara- 
tion proceedings, left the jurisdiction, in cases not involving répara- 
tion, to the Circuit Courts sitting as courts of equity, as originally 
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provided. Thèse cases arise either on a pétition by the Commission 
or party interested, to enforce its order, or on an application for in- 
junction by the party défendant, to restrain its enforcement. In 
either case, the entire record is before the court, and it can examine 
ail the évidence before the Commission, or évidence in addition there- 
to, to détermine the question of the legality of the order. The making 
of such an order is a ministerial function, though quasi judicial in 
the sensé that it must be made in the course of an orderly procédure, 
in which the parties interested may be fairly heard and évidence fair- 
ly considered. Thèse fundamental conditions appearing, the order is 
"lazvful," and must be obeyed and enforced. It is as though Con- 
gress had enjoined as a duty the things embraced in such lawful or- 
der. It is in this view of a non-reparation case that the finding by 
the Commission of the reasonableness or unreasonableness of a rate 
is a finding of an ultimate fact, which will not be disturbed by a court 
of equity unless the legality ofthe proceeding in which it is made 
is successfully attacked. 

In such cases, the judicial power of a court of equity is invoked. 
to enforce, the lawful order of the Commission, and involves no con- 
troversy requiring a trial by jury. It is the lawful order, qua order, 
of the Commission, as an administrative body, that is to be enforced ; 
whereas, in reparat'on cases, there is a controversy at common law 
as to whether the damages awarded by the Commission or any dam- 
ages are recoverabiw, and the mère order of the Commission, as we 
shall see, only figures in the case as a necessary condition précèdent 
to the bringing of the action, though the fîndings of facts by the 
Commission, as set forth in its report, are prima facie évidence of 
the matters therein stated. The damages sought are only recoverable 
by the verdict of a jury and judgment thereon, as in ordinary trials 
at common law. 

Section 14 of the original Act of 1887 is left unchanged by this 
amendatory Act of 1889. By the Act of 1906 (commonly called the 
"Hepburn Act") important amendments were made to the Act of 
1887, as amended by the Act of 1889. The most important of thèse 
amendments was the enlargement of the powers of the Commission, 
by authorizing them, not only to fînd the rates of Interstate carriers 
unreasonable or excessive, but to détermine and fix and make man- 
datory what, in the opinion of the Commission, under ail the cir- 
cumstances, would be a reasonable rate. Section 14 was amended so 
as to read as f ollows : 

"That vvhenever au investigation shall be made by said Commission, it shall 
be its duty to make a report in writing In respect thereto, which shall state 
the conclusions of the Commission, together vvith its décision, order, or re- 
quirement in the premises ; and in case damages are awarded such report shall 
include tlie flndings of fact on which the award is made." 

The effect of this amendment is, that in non-reparation cases, for 
reasons peculiar to such cases, as above pointed out, the Commission 
henceforth need make no fîndings of fact on which it bases its con- 
clusions. In réparation cases, however, it is still bound to make 
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findings of ail the facts, whicli it was its duty to make before the 
amendatory Act of 1906; not merely the facts relating to petition- 
er's particular tonnage and dates of shipment, but also ail the facts 
on which the Commission based its conclusion as to the propriety 
of an award of damages. 

Section 16 was also amended, so as to make still more clear the 
distinction between réparation and non-reparation cases. It pro- 
vides that where, after hearing on a complaint, the Commission 
should détermine that çomplainant is entitled to an award of dam- 
ages, under the provisions of the Act, for a violation thereof, it "shall 
make an order directing the carrier to pay to the çomplainant the 
sum to which he is entitled on or before a day named. If a carrier 
does not comply with an order for the payment of money within the 
time limit in such order, the çomplainant * * * niay file in the 
Circuit Court of the United States for the district in which he résides 
* * * a pétition setting forth briefly the causes for which he 
claims damages, and the order of the Commission in the premises. 
Such suit shall proceed in. ail respects like other civil suits for dam- 
ages, except that on the trial of such suit, the findings and order 
of the Commission shall be prima facie évidence of the facts therein 
stated. After other provisions, with which we are not hère con- 
cerned, the section further emphasizes the distinction between répara- 
tion and non-reparation cases, as foUows : 

"If any carrier faits or neglects to obey any order of the Commission, other 
than for the payment of money, while tlie same is in effect, any party injured 
tliereby, or tlie Commission in its own uanie, may apply to the Circuit Court 
in the district wliere sucli carrier lias its princiiial operating office, * » * 
for an enforcement of such order. Such application shall be by pétition, which 
shall State the substance of the order and the respect in which the carrier has 
failed of obédience, and shall be served upon the carrier in such niauner as 
the court may direct, and the court shall prosecute such inquiries and mal^e 
such investigations, through such means as it shall deeni ueedful in the as- 
certainment of the facts at issue or which may arise upon tlie hearing of 
such pétition. If, upon such hearing as the court may détermine to be neces- 
sary, it appears that the order was regularly made and duly served, and that 
the carrier is in disobedience of tlie same. the c<uu-t shall enforce obédience 
to such order by a writ of injunctiou, or other proper process, mandatory or 
othervvise," etc. 

As we bave remarked, section 14, as amjended by the Act of 
1906, relieved the Commission of the duty of stating specifically 
the findings of fact on which it based its conclusions in cases where 
damages were not awarded, and it is simply required to make 'a re- 
port, which shall state the conclusions of the Commission, together 
with its décision, order or requirenient in the premises. The District 
Court, as a court of equity, will consider the order it is asked to en- 
force as valid, when it appears to bave been made in the course of a 
regular hearing and to be founded upon évidence and facts proved. 
Much light is thrown upon a situation of this kind by the récent dé- 
cision of the Suprême Court in the non-reparation case of Interstate 
Commerce Commission v. Louisville & Nashvihe R. R. Co., 227 U. S. 
88, 33 Sup. Ct. 185, 57 L. Ed. 431. Mr. Justice Lamar, delivering the 
opinion of the court, said: 
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"In a case llke the présent the courts wlll not review the Commission's con- 
clusions of fact (Int. Corn. Conim. v. Del., etc., Ky., 220 U. S. 251 [31 Sup. 
et. 392, 55 L. Ed. 448]), by passing upon the credibillty of witnesses or con- 
flicts in the testimony. But the légal effect of évidence is a question of law. 
A finding without évidence is beyond the power of the Commission. An or- 
der based thereon is contrary to law, and must, in the language of the stat- 
ute, 'be set aslde by a court of compétent jurisdiction.' 36 Stat. 551." So. 
Pac. Co. V. Int Corn. Comm., 219 U. S. 433, 31 Sup. Ct. 288, 55 L. Ed. 283. 

So much for the conclusiveness of a décision or order of the Com- 
mission in a non-reparation case, where a court of equity is asked to 
enjoin the enforcement of such décision or order as the vaUd order 
of an administrative body. Such an order, if it stands the tests of 
legahty laid down by the Suprême Court in the case above referred 
to, is conclusive upon a court of equity where such administrative or- 
der is sought to be enforced. But it is clear that, in a réparation case, 
though the award of damages by the Commission, following its find- 
ing of fact that a given rate was unreasoriable, may be proved as the 
basis or condition précèdent to the institution of the suit for damages 
authorized by the statute, it is not capable of enforcement as an ad- 
ministrative order, and is not of itself évidence of liability, prima fa- 
ne or otherwise, in any judicial proceeding. 

The amended Act of 1906, no less than the original Act, or the same 
as amended in 1889, expressly requires that the report of the Com- 
mission "shall include the findings of fact on which the award is 
made." The Act of 1889 and the Act of 1906 both provide that, where 
damages are awarded by way of réparation, they can be recovered or 
enforced only by a suit at common law in a Circuit Court of the Unit- 
ed States, requiring a trial by jury. The Act of 1906 makes clear the 
plenary character of such a suit, by providing that it "shall proceed in 
ail respects like other civil suits for damages, except that on the trial 
of such suit the findings and order of the Commission shall be prima 
facie évidence of the facts therein stated." It hardly needs that at- 
tention be called to what is so obvious, that both the "findings and 
order" are prima facie évidence only of the facts therein stated. This 
is very far indeed from declaring that the order itself, awarding rép- 
aration, is prima facie évidence of damages, or the proper measure 
thereof. 

As to the provisions covering réparation cases, Congress is no longer 
dealing with those matters which concern the practical management 
and conduct of the business of carriers and the régulation thereof in 
futuro, in the interests of the public generally, but is conferring a 
private right of action upon those who hâve suffered actual damage, 
by reason of such carriers' violation of some requirement of the Act. 
The conferring of such right of action, though incident to its power 
to regulate commerce, is not a régulation thereof. It makes redress 
of a private injury actually sufïered, possible. It concerns the past 
and not the future conduct of the carrier, and, though this right of 
action for damages is qualified by making it dépend in certain cases 
upon the précèdent award of réparation by the Commission, such 
award is not of the nature of the administrative functions conferred 
on that body. 
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In the case of Western N. Y. & P. R. Co. v. Penn Refining Co., 137 
Fed. 343, 70 C. C. A. 23, which was decided with référence to the 
original Act, as amended by the Act of 1889, we said : 

"In proceedlngs at law iinder section 16, as amended, for the enforcement 
of an order or requirement of the commission, the parties are eutitled to an 
impartial trial by jury, so conducted as to accord to them in fuU measure the 
enjoyment of their constltutional right. The procédure coutemplated by the 
act and, unless waived, requlred by the Constitution, Is jury trial, aecom- 
panied with the usual safeguards furnished by a proper application of the 
principles of évidence and the proper submission of the case to the jury." 

The judgment in this case was affirmed by the Suprême Court, with 
no criticism of the language quoted. Penn Refining Co. v. West N. Y. 
& P.R. R. Co, 208 U. S. 208, 28 Sup. Ct. 268, 52 L. Ed. 456. 

With this understanding of the true intent and meaning of the In- 
terstate Commerce Act of 1887, as amended in the respects hereinbe- 
fore discussed, we may state as conclusions f airly resuUing therefrom, 
the following: 

[1] (1) That a suit brought by one in whose favor the Commis- 
sion has made an award of damages by way of réparation, under the 
authority of section 16 of the Act, is not a suit on the award, qua 
award, to recover the. amount of the same, but a plenary suit for 
damages actually incurred by the plaintifï, by reason of the violation 
of the act by the défendant as conclusively found by tlie Commission. 

(2) In the prosecution of such a suit, plaintifï may avail himself, 
without further proof, of the conclusive administrative finding or or- 
der of the Commission that the défendant was guilty of the violation 
of the act complained of, but niust prove the actual damages incurred 
by him by reason of such violation and for which damages alone the 
Act makes the défendant carrier liable. 

(3) In addition to this advantage given to the plaintiff in the pros- 
ecution of such a suit, plaintifif need not examine witnesses or offer 
other proof, in the first instance, of the facts stated in the findings or 
order of the Commission, such findings or order being made prima 
facie évidence thereof. 

[2] (4) Such suit is expressly required by the Act to be proceeded 
in "like other civil suits for damages," which can mean nothing less 
than that the "parties are entitled to an impartial trial by jury, so 
conducted as to accord to them in full measure the enjoyment of their 
constitutional right." 

(5) This essential right is not invalidated or impaired by the qualifi- 
cation of the rules of évidence, to the eflfect that "the findings and 
order of the Commission shall be prima facie évidence of the facts 
therein stated." 

(6) By reason of this qualification, the plaintifï may now avail him- 
self of a new method to get thèse facts before the jury, and that 
method is this: There must be found somewhere and in some form 
sufficiently clear and sufficiently definite findings of the Commission, 
in which the needful facts are stated and by which the défendant is 
thus given due notice of the facts to be urged against him, so that he 
may, if he can, controvert their prima facie effect. 

[3] (7) It does not necessarily follow, from a finding by the Com- 
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mission that a given tariff rate established by the défendant is unrea- 
sonable and that a lower rate fixed by the Commission is reasonable, 
that plaintiff has suffered pecuniary damage, by reason of the exac- 
tion by défendant of the former rate, or, if any such damage has been 
suffered, that the différence between the rate abrogated and the lower 
rate established is the measure of such damage. If any damage is 
shown, it may be either greater or less than such différence. 

(8) The authorization of a suit for damages by one claiming to be 
injured by a spécifie violation of the Act by a carrier, is not the im- 
position of a penalty in addition to the fines imposed and made pay- 
able to the government for every spécifie violation of a requirement 
of the Act, but a remedy for the recovery of damages actually in- 
curred by a private person because of the wrongful act of the carrier. 

We turn to the considération of the case, as presented in the record 
before us. The plaintiffs, in their pétition to the court below, set forth 
the fact of their application to the Interstate Commerce Commission, 
charging against the défendant companies the exaction of an excessive 
and unreasonable rate per ton for the transportation of pyrites cinder 
between points in the state of New York and the states of Pennsyl- 
vania and New Jersey. They then set forth the statements made by 
the Commission in two several reports, in the first of which, dated 
January 5, 1909, the Commission finds the rate as complained of un- 
reasonable, and directs that it thereafter be reduced to a rate named, 
but déclines to award damages by way of réparation. They also allège 
that the défendant companies duly complied with the aforesaid order 
of the Com.mission within the time limited therefor. The pétition then 
states that on May 8, 1909, the petitioners filed a motion with the Com- 
mission for a rehearing, on the question of réparation alone, notice of 
the granting of which was duly given to ail parties who appeared at 
the taking of additional testimony by the petitioners, and that after 
hearing and argument, the Commission made a report, awarding dam- 
ages as prayed for. The pétition then concludes with a statement of 
the demand made from the défendant companies for the payment of 
the sum awarded, and of their refusai to pay the same. 

At the trial, the plaintiffs offered in évidence thèse reports and or- 
ders of the Interstate Commerce Commission, as prima facie évidence 
of the facts found therein. After objection by counsel for the défend- 
ant companies, the said reports and orders of the Cominission were 
admitted for what they were worth as findings of fact. Except that 
one witness was produced to prove that the award of the Commission 
had not been paid by the défendants, thèse two reports and orders 
constituted the only évidence produced by the plaintiffs, and after 
their admission by the court, plaintiffs rested their case. No évidence 
was offered by the défendants. 

The first report, and the order made thereon January 5, 1909, is as 
follows : 

"ïhls coiiiplaint Involves the reasonableness of the rate of ?2 per gross ton 
on pyrites elnder over the Unes of the défendant companies from Buffalo, N. 
ï., to points In the states of Pennsylvanla and Xew Jersey. 

"Iron pyrites is a high grade ore containing a large percentage of both sul- 
phur and metallic iron. It is Imported, ehiefly from Spain, by fertilizer and 
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Chemical works located in this country. At thèse worlcs thls ore is burned in 
speclally constructed t'urnaees, and from the arislng siilphiirlc fumes sulphuric 
acid is obtained. The résultant product, pyrites éluder, contalns approxi- 
niately 60 per cent, of Iron and a small resldue of sulphur, usually from 1 to 
3 per cent., the amount of resldue determlniug the value of cinder to the Iron 
manufacturer, as the présence of sulphur lessens the value of Iron ore. Thls 
pyrites cinder, the rate upon which complainants clalm to be excessive, Is 
siilpped to blastlng furnaces in Pennsylvanla and New Jersey, where the iron 
is subtracted and used in the manufacture of pig iron. It is alleged by the 
complainants that pyrites cinder belng a low grade conunodlty, valued at 
about $1 per gross ton at BufCalo, is unable to move at the $2 per ton rate ; 
the output at the chemical works at Buffalo being from 20,000 to 25,000 ton^t 
per year, only one-quarter of which Is sold. Pyrites cinder is also produced 
at Chemical works in Bayonne, N. J., where It is valued at §2 per ton, the 
différence between the value at Buffalo and the value at Bayonne being, it is 
clalmed, accounted for because of the différence in freight rate to points of 
destination in Nevi- Jersey and Pennsylvanla. Thls fact is emphasized by 
complainants that the iron pyrites bears a rate from New York, Philadelphla 
and Baltimore to Buffalo of but $1.40 per ton, while the pyrites cinder for 
a return haul of but a part of the distance bears a rate of $2 per ton, the 
eheaper commodlty for a shorter haul being charged a greater amount than 
the higher grade commodity for a longer haul. 

"The contention of the défendants by way of answer is that pyrites cinder 
should take a higher rate than iron ore between the same points, owlng to 
the longer tlme consumed In loading the former than the latter, and because 
iron ore is consumed in greater quantifies than pyrites cinder. It appears 
that it does in fact take much less tlme to load iron ore than pyrites cinder, 
and a car load of iron ore is slightly heavler than a load of pyrites cinder 
The rate on iron ore Is |1.4o per ton to points of destination carrylng a $2 
rate on pyrites cinder. 

"We are of the opinion that the rate on pyrites cinder should net exceed 
the rate on iron ore from Buffalo, aud an order will be made accordlngly. 
Réparation will not be awarded." 

The second report and order of June 2, 1910, made upon a rehearing 
and investigation upon the question of réparation alone, as applied 
for by the plaintiffs, is as f ollows : 

"In the report made by thls Commission followlng an Inqulry Into the rea- 
sonableness of the rate of $2 per gross ton exacted by the défendants for the 
transportation of pyrites cinder from Buffalo, N. Y., to points in the states of 
Pennsylvanla and New Jersey, the rate was found excessive and the défend- 
ants were ordered to establlsh a rate not to exceed that contemporanoously 
applylng on shipments of Iron ore between the same points. Réparation was 
denied. Naylor & Co. v. L. V. R. R. Co., 15 Interst. Corn. Com'n R. 9. 

"Pursuant to the Conunission's order the défendants reduced the rate on 
pyrites cinder to çi.45, the rate on iron ore. ïhe eomplainant thereupon flled 
a motion for a rehearing upon the <iuestion of réparation, and after consid- 
ération by the Commission the motion was granted. Additional évidence was, 
taken and the parties were heard In oral argument. 

"We now find that the rate of ^2 per gross ton, assessed and collected by 
the defendiints on the shipments glving rlse to complalnt, was unjust and 
unreasonable to the extent that It exceeded the subsequently established rate 
of $1.45 per gross tou. Complainant is entltled to réparation on ail shipments 
moving withiu the perlod of the statute of limitations." 

Then follow the spécifie awards against the différent défendant 
companies. 

Plaintiffs contend that this hearing and investigation applied for by 
plaintiffs on the question of réparation alone, though had more than 
a year after the former report denying réparation, was a rehearing 
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of the original application to the Commission, and that therefore the 
first report and such findings as were contained therein were part of 
the second report. While this may in some respects be true, it is also 
true that réparation had been denied at the first hearing, and that the 
second hearing on the question of réparation alone was a distinct 
proceeding on that issue. That it was so, appears by the statement of 
the Commission itself, that "additional évidence was taken and the 
parties were heard in oral argument." It does not foUow that, because 
a given rate is found to be excessive and unreasonable, and is ordered 
to be discontinued and another rate established, the complainant has 
sufïered or is entitled to damages by way of réparation. Notwith- 
standing such a finding and order, there are many circumstances and 
considérations, such as the relations between the parties, want of 
knowledge by the défendant companies of the facts bearing on the 
question of reasonableness, lack of intention to violate the law in that 
respect, or lack of proof of actual damage sufïered by plaintiffs, which 
might influence the Commission or a jury in coming to the conclusion 
that the applicant was not entitled to an award of réparation or dam- 
ages. And this was the conclusion of the Commission at the first 
hearing. The f act that, while pyrites cinder was paying $2.00 per 
gross ton, f rom Bufifalo, New York, to points in Pennsylvania and New 
Jersey, iron ore was being charged $1.45 per ton, from the ports of 
Philadelphia and Baltimore to Buffalo, and that such diflference was 
unreasonable, was not sufficient at the first hearing to convince the 
Commission that the applicant had sufïered or was entitled to pecuniary 
damages. As said by the Suprême Court in Parsons v. Chicago & 
N. W. Ry., 167 U. S. 447, 17 Sup. Ct. 887, 42 L. Ed. 231 : 

"The only right of recovery giveu by the Interstate Commerce Act to the 
individual, is to the persons or person injured thereby for the fuli amount of 
damages sustalned In conséquence of any of the violations of the provisions 
of this Act ; and before any party can recover under the Act, he must slww, 
not merely the wrong of the carrier, but, that tliat wrong has operated to his 
injury." 

And so we find that, in the second report in which réparation was 
awarded, the Commission states that additional évidence was taken 
and the parties were heard in oral argument. What this additional 
évidence was, or what were the facts which the Commission found, 
established hy it, is nowhere stated in the report. So that we hâve 
nothing in the way of the findings of facts required by the statute 
upon which the award of réparation by the Commissioners was made. 
The second report does not state that réparation was awarded upon 
any supposed findings of fact in the first report. Nor could it well 
hâve been, because the Commission, though finding the charge made 
by the défendant companies to be unreasonable, distinctiy declined to 
find that plaintifïs were entitled to réparation. It is reasonable to 
conclude, therefore, that the award of réparation was made upon the 
facts established by the additional évidence. Section 14 of the In- 
terstate Commerce Act, as amended, is peremptory in its requirement 
that in such case the Commission should include in their report the 
findings of fact on which their award was made. 
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But, even if the référence to the first report were sufficient to incor- 
porate ail its statements and supposed findings of fact in the second 
report, yet the facts of which those statements or findings are the 
prima facie évidence, are whoUy insufficient to support the plaintiffs' 
claim for damages. 

As the Commission in its first report had refused réparation, it was 
relieved by the amendment of 1906 from the duty of including in its 
report the findings of fact on which its conclusion as to the unreasona- 
bleness of the rate was based. Such findings are not to be expected 
in that report. The statements in the opinion that most nearly ap- 
proach in character findings of fact, are that iron pyrites is a high 
grade ore containing a large percentage of both sulphur and metallic 
iron ; that it is imported chiefly from Spain by fertilizer and chemical 
Works; the ore is burned at thèse works, and from the arising sul- 
phuric fumes, sulphuric acid is obtained; that the résultant product, 
pyrites cinder, contains approximately 60 per cent, of iron and a small 
residue of sulphur, usually from 1 to 3 per cent., the amount of residue 
determining the value of the cinder to the iron manufacturer, as the 
présence of sulphur lessens the value of iron ore; that this pyrites 
cinder is shipped to blast furnaces in Pennsylvania and New Jersey,, 
where the iron is subtracted and used in the manufacture of pig iron. 

Though thèse facts be taken by the jury as prima facie true, they 
clearly hâve no relevancy to the demand of the plaintiffs for damages. 
What follows is a summary by the Commission of the contentions of 
the plaintiffs and the défendant companies, without any finding by 
the Commission as to the facts embodied therein, except that, in stat- 
ing the contention of the défendant companies, it does affirm some of 
the facts upon which it is founded. 

But for the reasons already stated, even if thèse statements of the 
contentions of the parties are to be regarded as findings of fact, \ve 
are still of opinion that, however they may bave justified the finding 
of the Commission as to the unreasonableness of the charge on 
pyrites cinder, and the order for its réduction to the rate charged on 
iron ore, they do not justify the jury in awarding damages to the 
plaintiffs. It does not at ail follow, as plaintiffs seem to be under the 
impression that it does, that because the Acts make certain findings 
of fact prima facie évidence of such facts, it also détermines their 
probative force. 

Counsel for plaintiffs apparently does not much rely, if at ail, upon 
thèse statements in the first report of the Commission, to which we 
hâve referred, as findings of fact sufficient for his purpose. The 
case was apparently tried in the court below and has been argued 
hère by counsel for the plaintiffs, on the theory that the Commission 
having found as a fact that the rate exacted by the carriers was un- 
reasonable, that that fact, together with the award of réparation, 
as set forth in the reports and orders of the Interstate Commerce 
Commission, must stand as prima facie proof of plaintiffs' case before 
the jury. As a matter of fact, that was plaintiffs' claim in their péti- 
tion. What we bave already said, should be sufficient to expose the 
fallacy of that theory. It is only as to the facts contained in the order. 
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that the order is made prima facie évidence. But the orders them- 
selves of the Commission are not prima facie évidence as to the ques- 
tion of liabiHty in a judicial proceeding. As well said by Jud^e Mc- 
Call in Darnell-Taenzer Lumber Company v. So. Pac. Co. (C. C.) 190 
Fed. 659: 

"Thls must be so for two reasons: First, if the Congress intended that the 
order mailing the award should be taken as prima lacie évidence of the lia- 
bility of the carrier, then it would seeni that it did a useless thing in re- 
quiring the Commission by the terms of the Act to malse findings of fact in 
cases wherein awards for damages are allowed. * * * In such a case the 
court would be at a loss to Ijnow whether it would be controlled by the facts 
reported or the order made by the Commission in pronouncing its judgment." 

But, upon this theory, the case was actually submitted to the jury, 
and presumably upon that theory determined by them. We find that 
the court below submitted the case to the jury, as follows: 

"Thèse amounts were awarded by the Commission against thèse rallroads 
in favor of the plaintiff. 

"The plaintilï has submitted to you évidence to establish the fact that thèse 
railroads hâve not, up to this time, paid thèse awards. They also submit to 
you the reports of the Interstate Commerce Commission, for the purpose of 
showlng that that flndlng was made by the Commission, and that thèse awards 
in favor of the plaintiff were made against thèse railroad companies. This 
same Act of 1887, the Interstate Commerce Act, section 16, says that such 
suit shall proceed in ail respects like other civil suits for damages, except 
that on the trial of such suit the findings and the order of the Commission 
shall be prima facie évidence of the facts therein stated. You will notice that 
the Act of Congress says that the findings of the Commission shall be prima 
facie évidence of the facts therein stated. In the report, the facts stated 
are, as I hâve read them to you, that is, the Commission finds that $2.00 
a ton is an excessive charge on this ore, and it is excessive to the extent of 
the différence between $1.45 per ton and $2.00 per ton ; and then it proceeds 
to State the number of tons that each of the railroads carried for the plain- 
tiff at that excessive amount, and awards an amount to the plaintiff equal to 
the amount of the excessive charge on the number of tons carried. That is 
to say, it has found that thèse railroads owe this plaintiff the amount of 
money stated, and found in the report, because of the fact that the railroads 
charged them excessive freight. The act says that that shall be prima facie 
évidence. That means that it shall be established, prima facie, the facts 
therein contained unless contradieted or explalned. The défendants hâve of- 
fered no évidence whatever, and leave the record as to the évidence the same 
as it was when the plaintiff closed its case. Ton hâve nothing, then, before 
you except that the Interstate (^^ommerce Conunission found that thèse rail- 
roads owe this plaintiff so mncli money, and that it has not yet been i)aid. 
The Act says that that flnding of the Commission shall be prima facie évi- 
dence of the facts, and you will therefore say whether or not the plaintiff 
is entitled to recover the amount of money claimed against each railroad 
respectively." 

We hâve quoted ail that was said in submitting the case to the 
jury, that we may do no injustice to the learned and usually careful 
judge who delivered the charge. It is impossible to say that the jury 
were not led to believe that they were justifîed in considering that the 
order of the Commission, that thèse défendant companies should pay 
the plaintiffs so much money, was prima facie évidence of the défend- 
ants' liability therefor. 

Since the argument and détermination of this case, the opinion of 
the Suprême Court in Pennsylvania Railroad Co. v. International 
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Coal Mining Co., 230 U. S. 184, 33 Sup. Ct. 893, 57 L. Ed. 1446, has 
been delivered, and by it the pivotai question involved in this case has, 
we think, been authoritatively and finally disposed of. 

In that case, the Coal Mining Company had sued the Pennsylvania 
Railroad Company, as a carrier in interstate commerce, for $37,268.- 
00, being the différence between the published tariff rates paid by the 
plaintiff and lower rates resulting from rebates from the published 
rates allowed other coal dealers making like shipments over the same 
road, from the same point to the same destination. 

It was objected by the défendant that, inasmuch as the suit was in- 
stituted by plaintiff in the court below, without first having made 
complaint to the Interstate Commerce Commission, and without any 
iinding by that body that the facts stated constituted a rebate or dis- 
crimination prohibited by the Act, the court had no jurisdiction to 
entertain such suit. In disposing of this objection and sustaining the 
jurisdiction of the court, Mr. Justice Lamar, in delivering the opinion 
of the court, said : 

"The tariff, so long as It was of force, was, in tliis respect, to be treated 
as tliough it had beeii a statute, binding as sucli upon railroad aud sliipper 
alike. If, as a fact, the rates were upreasonable, the sliipper was neverthe- 
less boiind to pay aud the carrier to retain what had been paid, leaving, liow- 
ever, to the former, the right to apply to the Commission for réparation. In 
view of this imperative obligation to charge, collect, aud retain the sum uamed 
in the tariff, there was no call for the exercise of the rate-regulating discré- 
tion of the administrative body to décide whether the carrier could make a 
différence in rates between free and contract coal. For whether it could do^ 
so or not, the refund of any part of the tariff rate collected was unlawful. 
It could not hâve been legalized by any proof, nor could the Commission by 
any order hâve made it valid. ïhe rebate being unlawful, it was a matter 
where the court, without administrative ruling or réparation order, could ap- 
ply the iixed law to the established fact that the carrier had charged ail 
shippere the published or tariff rate, and refunded a part to a particular 
class. This departure from the published tariff was forbidden, and section 
8 (24 Stat. 382) expressly provided that any carrier doing any act prohibited 
by the statute should be 'liable to the person * * * injured thereby for 
the full amount of damages sustained In conséquence of any such violation, 
* * * together with reasonable * • * attorneys' fee.' 

"2. But although this suit was brought to enforce a cause of action glven 
by this section to any person injured, it is a noticeable fact that in its plead- 
ing the plaintiff does not claim to hâve been damaged, and there is neither 
allégation nor proof that it suffered any injury. It contends, however, that 
this was not necessary, for the reason that, as matter of law. it was en- 
titled to recover as damages the same rate per ton on ail plaintiff's shipments 
as had been rebated any other person, on any of bis tonnage, shipped at the 
same time, over the same route." 

The question hère raised is in principle precisely that raised in the 
présent case. Hère, as there, in its pleading the plaintiff does not claim 
spécifie damages, but contends that, as matter of law, it was entitled to 
recover, as damages, the différence between the tariff rate charged and 
the reasonable rate established by the Commission. No distinction in 
principle can be predicated upon the fact that, in the case under con- 
sidération by the Suprême Court, the action was based directly upon 
an alleged violation of section 2 of the Act, prohibiting the giving by 
a carrier of rebates, etc., as therein defined, and as to which no com- 
plaint to the Commission was required before bringing a suit. Nor 
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can any distinction be based upon the bringing of that suit under sec- 
tion 8, instead of under section 16. 

In the présent case, the action is brought under the provisions of 
section- 16, authorizing a suit for damages, after complaint to and an 
order made by the Interstate Commerce Commission, but it is a pri- 
vate suit for damages, and not for a penalty, and, as expressly en- 
joined by the Act, is to be proceeded in "in ail respects like other civil 
suits for damages." Otherwise, it would not comply with the man- 
date of the seventh amendment to the Constitution. There can be no 
question, therefore, but that what is said by the Suprême Court in 
regard to the nature of the damages recoverable in a suit before it, is 
applicable to the damages sought to be recovered in this suit. 

We again quote somewhat at length the language of Mr. Justice 
Lamar in this respect. Referring to the case of Parsons v. Railway, 
167 U. S. 460, 17 Sup. Ct. 892, 42 h. Ed. 231, and quoting therefrom, 
with approval, the foUowing language : 

"Before any party can recover under the Act, he niust show not merely 
the wrong of the carrier, but that that wrong has ni effect operated to his 
lujury." 

In the case before us, the wrong of the carrier is conclusively shown 
by the administrative finding of the Commission. He then says : 

"Congress had not then and has not since given any indication of an 
intent that persons not injured niislit, nevertheless, reeoVer what, though 
called damages, would realty be a penalty, in addition to the penalty pay- 
able to the government. * * » 

"ïhe statute glves a rlght of action for damages to the injured party, and 
by the use of thèse légal ternis clearly Indicated that the damages recovera- 
ble were those known to the law and intended as componsation for the 
lujury sustalned. It Is eleiuentary that in a suit at law both the fact and 
the auiount of the damage niust be proved. And although the plaintiff 
liisists that in ail cases llke this the fact and amount of the pecuniary loss 
is matter of law, yet this contention Is not sustalned by the language of 
the act, nor is it well founded in actual expérience, as will appear by con- 
slderlug several usual and every-day instances suggested by testimony in this 
record. For example : 

"If plaintiff and oiie of the favored conipanies had both shlpped coal to 
the same niarket on the saine -day, the rebate on contract coal may hâve 
glven an advantage which may hâve prevented the plaintiff from selling, may 
hâve directly caused it expense, or may hâve dlminished or totally destroyed 
its profits. The plalutifC, under the présent statute in any such case belng 
then entitled to recover the fuU damages sustalned; but the plaintiff may 
hâve sold at the usual profit ail or a part of its 40,000 tons at the regular 
niarket priée, the purchaser, on his own account, paying freight to the point 
«f dellvery. In that event not the shipper, but the purchaser, who paid the 
freight would hâve been the person injured, if any damage resulted froni 
giving rebates. To say that the seller and buyer, shipper and consignée, 
could both recover, would mean that damages had been awarded to two 
where only one had suffered ; * » * for it [the plaintiff] argues that, 
whenever it showed that a lower rate had been charged on contract coal sold 
in 1899, it was entitled to recover the same rate on shipments made by it to 
the same place on the same day in 1901, even though there had been no com- 
pétition in the two sales, and wlthout proof that there had been any fall in 
inarket priées, diminution in its profits, decrease in its business, or increase 
in its exjienses. It clalmed that it was a niere matter of matheiiiatics, and 
that for every rebate on contract coal, plaintiff was entitled to a like réduc- 
tion on every ton of its coal wlthout further proof of damage or injury. 
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"6. To adopt such a rule and arbltrarily measure damases by rebates 
would create a lei-'alized, but endless. chain of departiires from tlie tarife ; 
would extend the effect of the original crime; would destroy tlie equallty 
and certalnty of rates; and, contrary to the statute, would make the carrier 
liable for damages beyond those intiicted, and to persous not injured. The 
limitation of liabillty to the persons daniaged, and to an amount equal to 
the injury suffered, is not out of considération for the carrier who has vio- 
lated the statute. On the contrary, the Act imposes heavy penaltles, Inde- 
pendent of the amount of rebate paid, and as each shipment constitutes 
a separate offense, the law, in its measure of fine and punishment, is a terror 
to evil doers. But for the public wrong and for the interférence with the 
equal current of commerce thèse penaltles or fines were made payable to the 
governnient. If by the same act a private injury was inflicted, a private 
right of action was given. But the public wrong did not necessarily cause 
private damage, and when it dld, the pecuniary loss varied with the charac- 
ter of tlie property, the circumstances of the shipment, and the state of the 
market; so that, instead of giving the shipper the right to reeover a penalty 
fixed in amount or measure, the statute made the guilty carrier liable for the 
full amount of damages sustained, — whatever they might be, and whether 
greater or less than the rate of rebate paid. 

'•7. This conclusion, that the right to reeover is limited to the pecuniary 
loss suffered and proved, Is demanded by the language of the statute, the 
construction put upon it years ago in the Parsons Case, and is the view taken 
in the only other case we find in which this question, under the Act to 
Kegulate Commerce, has been construed. In Kuudsen v. Mlchigan Central 
R. R., 148 Fed. 974 [79 C. C. A. 52], it was said by the Circuit Court of 
Appeals for the Eighth Circuit that to 'support a recovery under this section 
there niust be a showing of some spécifie pecuniary injury. A cause of action 
does not necessarily arise from those acts or omissions of a common carrier 
that may subject it to a crlminal prosecutlon by the governnient or to cor- 
rective or coercive proeeedings at the instance of the Commission.' " 

[4] In conclusion, we are of opinion, first, that there were no suf- 
ficient findings of fact in thèse reports of the Commission, as required 
by the statute; second, that if any of the statements in the first re- 
port could properly be considered as findings of fact, within the 
meaning of the statute, so as to make such findings prima facie évi- 
dence of the facts found, they were not sufficient to support the plain- 
tififs' claim or make out even a prima facie case for damages. The 
plaintiffs were not bound to rely upon prima facie évidence. The 
whole field of inquiry was open to them, — the production of such tes- 
timony as could be found bearing upon the issue, and notably the 
additional évidence ref erred to by the Commission in its second report. 
Failiiig to produce évidence prima facie sufficient to show actual dam- 
age suffered, and the amount thereof, the défendants were not put to 
a reply, and the plaintiffs must suffer the conséquence of their default. 

We think for the reasons stated, the assignment of error, based on 
the exception to the refusai of the court to give binding instructions 
in favor of the défendant companies, must be sustained, and the judg- 
ment of the court below reversed. And it is so ordered. 
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AMERICAN SUGAR REFIOTNG CO. v. DELAWARE, L. & W. R. CO. 

SAME V. NEW YORK CENTRAL & H. R. R. CO. 

(Circuit Court of Appeals, Third Circuit. August 19, 1913.) 

Nos. 1,737, 1,738. 

1. Commerce (§ 85*) — Interstate Commerce Commission — Procédure. 

Tlie acts of the Interstate Commerce Commission in tlie exercise of its 
administrative functions must, in order to be effective, strictly conform 
to those provisions and requiremeiits of tlie statutes by whicli its au- 
thority is prescribed and defined, and thls is especlally true as to those 
provisions relatlng to rate-maldng and rate-changing. 

[Ed. Note.— For other cases, see Commerce, Cent. Dlg. § 138; Dec. Dlg. 
§ 85.*] 

2. Carriers (§ 30*) — Interstate Commerce Act — Construction and Opéra- 

tion — Rates. 

Under the spécifie and mandatory provisions of section 6 of the Inter- 
state Commerce Act Feb. 4, 1887, c. 104, 24 Stat. 380 (U. S. Comp. St. 
1901, p. 315tl), as amended by Act June 29, 1906. c. 3591, § 2, 34 Stat. 586 
(U. S. Comp. St. Supp. 1911, p. 1289), which make it the indispensable 
duty of an Interstate rallroad carrier to file and publish schedules of ail 
rates and any rules and régulations which in any wise "change, affect, 
or détermine any part or the aggregate of such aforesald rates," and pro- 
hibit it from charging or receiving any greater or less or différent com- 
pensation than specifled in such schedules, from extendiug to any shipper 
any privilège or facilities "except such as are specified In such tarlffs," 
and from making any change in such rates except by plalnly changlng 
the schedules or flllng or publlshing new ones, after 30 days' notice, on 
the delivery of goods for carriage by a shipper, lie has a contract right 
to the rates named In the schedule at the time on file and published, anâ 
to the benefit of ail privilèges and facilities specifled therein which enter 
into such published rates. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 8l ; Dec. Dig. 
§ 30.*J 

3. Commerce (§ 85*) — Interstate Commerce Commission — Power to Change 

Rates— Procédure. 

ïhe Interstate Commerce Commission has no power to annul or change 
a rate, régulation, or practiee establlshed by a rallroad company by its 
flled and published schedules, except by a formai order made in con- 
formity to section 15 of the Interstate Commerce Act Feb. 4, 1887, c. 104, 
24 Stat. 384 (U. S. Comp. St. 1901, p. 3165), as amended by Act .Tune 29, 
1906, c. 3591, § 4, 34 Stat. 589 (U. S. Comp. St. Supp. 1911, p. 1297). 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 138 ; Dec. Dig. 
§ 85.*] 

4. Carriers (§ 32*) — Interstate Commerce Act — Construction — "Rebate." 

The Word "rebate," as used in the Interstate Commerce Act of Feb- 
ruary 4, 1887, e. 104, 24 Stat. 379 (U. S. Comp. St. 1901, p. 3154). and its 
amendments, refers only to such a discount, déduction, or drawback as 
créâtes a discrimination in favor of a partlcular shipper and agaiust other 
shippers in llke situation and destroys that equality of treatment In rates 
which It is the great purpose of the law to enforce. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-85 ; Dec. Dig. 
§ 32.* 

For other définitions, see Words and Phrases, vol. 7, p. 5086.] 

•For other cases see same toplc & § number in Dec. & Am, Diga. 1907 to date, & Rep'r Indexes 
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5. Carriers (§ 32*) — Interstate Commerce Act — "Reiîate." 

A déduction of two cents per hnndred poiinds from the freight charge 
on sugar shipped in carload lots to certain terminal points allowed by 
the rate schedule filed and published by an Interstate railroad carrier to 
eover cost of transfer froin refinery to station, which Is allowed to ail 
shlppers alike, regardless of the aetunl cost of such transfer, is not a re- 
hate wlthln the meanlng of tlie Interstate Commerce Act of Febrnary 4, 
1887, c. 10-1, § 2, 24 Stat. 379 (U. S. Comp. St. 1901, p. 3155), nor is it a 
discrimination wlthln section 3, or otherwise in violation of the act; 
the net rate belng the same to ail shlppers. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 83-85 ; Dec. Dlg. 
§ 32.* 

What constltutes an unlawful préférence or discrimination hy a carrier 
under Interstate commerce régulations, see note to Garuble-Koblnson Co. 
Y. Chicago & X. W. Ily. Co., 94 0. C. A. 230.] 

Bufflngton, Circuit Judge, dlssentlng. 

Tn Error to the District Court of the United States for the District 
of New Jersey; John Rellstab, Judge. 

Actions at law by the American Sugar Refining Company against 
the Delaware, Lackawanna & Western Railroad Company and the 
New York Central & Hudsôn River Railroad Company. Judgments 
for défendants, and plaintifï brings error. Reversed. 

For opinion below, see 200 Fed. 652. 

Chauncey G. Parker, of Newark, N. J., William A. Glasgow, Jr., 
of Philadelphia, Fa., and James M. Beck, of New York City, for plain- 
tifï in error. 

John L. Seager, Douglass Swift, and Vredenburgh, Wall & Carey, 
ail of New York City (Albert C. Wall, of New York City, of counsel), 
for défendants in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. Thèse cases are presented upon writs of er- 
ror to the United States District Court for the District of New Jersey, 
to review judgments entered in that court, in February, 1913, in favor 
of the défendants in error, défendants below. They were tried togeth- 
er in the court below, the évidence in both cases involving the same 
questions of fact and law. They hâve been so argued hère, and what 
we shall hâve to say in regard to the assignments of error in the first 
of the cases named in the caption, will apply also to the second. 

The plaintifï in error is a corporation of the state of New Jersey, 
and on June lOth, 1911, brought an action in assumpsit against the 
défendant in error, in the New Jersey Suprême Court, to recover 
the sum of $5,193.59, alleged to be due, with interest, for certain al- 
lowances or déductions from the through rate for sugar shipped in 
carload lots over defendant's road, from Brooklyn, New York, to 
trunk line points, according to the terms of the printed and published 
tariflfs of the défendant, existing on file with the Interstate Commerce 
Commission and in force between the month of March, 1908, and the 
month of May, 1909, during which period the shipments were made. 

, • : ^ ^ ^__ 

•For other cases see same toplc & i ntjmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Thèse shipments were ail in carload lots and were ail tb différent tnink 
line points. They were ail specified in the bill of particulars annexed to 
the déclaration, and were not in dispute. The plaintiff paid to the 
défendant, upon each shipment, the full amount of the rate, as fixed 
in the tariff, but never received the allowance, nor was it credited 
with the same, as déductions, mentioned and stipulated for in the 
said tariff schedule. 

The défendant, being a corporation of the state of Pennsylvania, re- 
moved the case to the United States Circuit Court for the District 
of New Jersey, and then pleaded the gênerai issue. 

The parties, waiving trial by jury, agreed that the cause should be 
tried by the judge, and the case came on for trial, October 8th, 1912. 
After the conclusion of the évidence, ail of which appears in the 
transcript of record, the learned judge, having reserved his opinion, 
later filed the same, together with his findings of fact ; and as a con- 
clusion of law he also found that the allowance mentioned in the 
tariffs was unlawful, and directed judgment in favor of the défend- 
ant, which was accordingly, on motion, duly enterëd. 

The court, having refused the motions of the plaintiff for judg- 
ment in its favor for the amount claimed, the plaintiff excepted thereto 
and assigned said refusais as error. 

It appears from the findings of fact, none of which are in dispute, 
that the controversy was between citizens of différent states, and that 
the amount in dispute exceeded the jurisdictional amount; that the 
défendant was a common carrier of passengers and commodities, and 
was engaged in interstate commerce ; that on or before March 2, 1908, 
it had duly filed with the Interstate Commerce Commission, at Wash- 
ington, posted and kept open for public inspection, printed tariffs, 
which named rates for the transportation of sugar over its line from 
various New York stations, including Brooklyn, to western termini of 
trunk lines, or points west thereof ; such tariffs were kept in force 
and effect from the last mentioned date until May Ist, 1909, and in- 
cluded a provision, as follows : 

"Effective at the Seaboard March 2d, 1908. 

"Allowances — Transfer of Sugar. 
"51. Allowances for Transfer on sugar in carloads : 

"On shipments of sugar in carloads delivered at New York, Brooklyn, N. 
T., Jersey City or Hoboken stations, an allowance of two (2) cents pèr 100 
pounds will be made for transfer, to be deducted from through rate when 
destined to western termini of trunk lines or points west thereof, the western 
termini points referred to being as follows : Allegheny, Pa. ; Erie, Pa. ; Sala- 
manaca, Pa. ; Bellaire, Ohio ; Parkerstown, W. Va. ; Black Eock, N. Y. ; 
Buffalo, N. Y. ; Dunkirk, N. Y. ; Pittsburgh, Pa. ; and Wheeling, W. Va." 

This provision of the tariff was not changed by the défendant until 
after May Ist, 1909, but on September 15th, 1908, was made applicable 
to shipments of sugar from ail points within the lighterage limits of 
New York harbor. 

The plaintiff was engaged in the business of refining and shipping 
sugar, and between March 5th, 1908, and May Ist, 1909, shipped 
over defendant's railroad, from Brooklyn, N, Y., to western termini 
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of trunk lines, or points west thereof, 25,854,300 pounds of sugar, in 
carload lots, and paid to the défendant, by its requirement, the f ull 
rates as stated and set forth in said tariff, without any allowance or 
déduction therefrom of 2 cents per 100 pounds, which vvas never there- 
after paid or refunded to the plaintiff. The judge also found as a 
fact: 

"That ail of the said 25,854,300 pounds of sugar were delivered by plain- 
tiff to défendant for transportation at its said station at the Brooklyn east- 
ern district terminal, in Brooklyn, N. Y., and that ail of said sugar was 
by the plaintiff transferred from the reflneries of the plaintiff to the said 
station, by carting the same in wagons drawn by horses, at an expense to the 
plaintifC of at least 2 cents per 100 pounds, and the said sugar was received 
by the défendant at the said freight station for transportation over its liue." 

The amount due to the plaintiff from the défendant, if the provision 
in defendant's tariff as to such allowance is lawful, was not disputed, 
and amounted to $5,170.86. The trial judge, however, decided as mat- 
ter of law, that thèse allowances or déductions were unlawful, and it 
is to review this finding that the présent writ is sued out. 

It is not to be denied as a gênerai proposition, that where a ship- 
ment is made in Interstate commerce, the schedule of rates tiled and 
posted by the shipper in conformity with the requirements of the In- 
terstate Commerce Act, constitutes a contract between the shipper and 
carrier, binding upon both parties. As a coroUary to this proposition, 
it is equally true tliat any amount exacted under protest from the ship- 
per by the carrier, in excess of the rate prescribed in such schedule, 
for a service covered thereby, is recoverable by the shipper in assump- 
sit, or other appropriate action. The learned judge of the court be- 
low, without controverting either of thèse propositions, placed his 
judgment as to the law and facts upon two grounds. First, to quote 
from his opinion filed : 

"The validity of thèse allowances was made the subject of investigation 
by the Interstate Commerce Commission, on its own motion, under section 13 
of the act to regulate commerce, and on December 12th, 1908, were declared 
to be rebates and in violation of said acts and the acts amendatory thereof 
and supplementary thereto, in the matter of allowances for transfer of sugar. 
(Op. No. 742, 14 Interst. Coni. Com'n II. 619.) No formai order annulllng such 
allowance was entered in such cause, the Commission stating, in that behalf : 

" 'No order wlll be made at this tinie, but the Commission will expect the 
carriers in question at once to eonform their tariffs and iiractices to the pur- 
pose hère announced. If this is not doue, tlie Commission wlll take such steps 
to enforce compliance with its views lu this connection, either by an order 
in this proceeding (jurisdiction of which is reserved for that purpose), or by 
such other means as it may deem advisable In the premises.' 

"In obédience to such décision, the défendants desisted from making such 
a') :,owances, though no corrected tariffs in couformlty therewith were filed 
by either défendant until after the expiration of the perlod covered by the 
claims in suit. * » * CThe effect of the Commission's décision was to 
elimlnate such allowances from the filed tariffs. No eo-operation by the de- 
fendants was reguired to bring about such resuit. They were as much bound 
to refrain from making such rebates from the time of such décision until 
it shouid be reversed or its opération suspended, as if the tariffs had never 
contained such allowances. To do otherwise, would subject the défendants 
to the penalties of the Commerce Act. Such décision was equally bind- 
ing upon the shippers." 
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We are compelled to differ from this view, as to the légal effect of 
the décision and opinion of the Interstate Commerce Commission, as 
above referred to. 

'[1] A careful reading of the Interstate Commerce Act, and its 
amendments, makes it quite clear that the whole subject matter of rate 
making and rate changing, by carriers who are subject to the provi- 
sions of the said act, was intended by Congress to be controlled, either 
by its direct enactments, or, by the agency of the Commerce Commis- 
sion, established by it for that purpose. 

In the exercise, to that end, of the plenary power to regulate com- 
merce, conferred by the Constitution, Congress bas, in the interest of 
the public, denounced as unlawful certain practices theretofore in 
vogue, some of which it bas penalized as being contra bonos mores, 
and others, for the purpose of insuring conformity to the scheme of 
régulation imposed by the act and obédience to the requirements and 
orders of its administrative agent. So far, however, as carriers are 
subjected by the act to the administrative authority of the Commission 
which it establishes, that authority must be strictly pursued. Not oth- 
erwise can its merely administrative orders be enforced. In other 
vk^ords, acts of the Commission, in exercise of its administrative func- 
tions, must, in order to be effective, strictly conform to those provi- 
sions and requirements of the act by which its authority is prescribed 
and defined. 

Especially is this true as to those provisions of the act relating to 
the important and vital function of rate making and rate changing, 
which, aside from statutory régulation and the requirements of the 
common law, as to the duty of common carriers, can be exercised 
within the domain of that freedom of contract that is incident, under 
free institutions, to individual enterprise. This will abundantly ap- 
pear from a brief review of such provisions. 

[2] Section 2 of the act déclares that if any common carrier, sub- 
ject to the provisions of the act, directly or indirectly, by spécial rate, 
rebate, drawback, or other device, charge, demand, collect, or receive 
from any other person or persons a greater or less compensation for 
services rendered, or to be rendered, in transportation, than it de- 
mands, etc., from any other person for a like service, it shall be deemed 
guilty of unjust discrimination, which is thereby prohibited and de- 
clared to be unlawful. 

Section 3 denounces any undue or' unreasonable préférence or ad- 
vantage made or given by any common carrier to any person, Com- 
pany, firm, corporation or locaHty. 

Section 4 forbids such common carrier to receive any greater com- 
pensation for a shorter than for a longer haul over the same line or 
route. 

Section 5 makes unlawful the pooling of freights and division of 
earnings. 

Thèse sections are concerned with spécifie inhibitions of acts and 
conduct on the part of the carrier, violations of which are denounced 
as misdemeanors and made i;he subject of indictment and proseçution, 
without référence to the action or non-action of the Commission. 
207 F.— 47 
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In section 6, however, the law provides for the control of rate mak- 
ing through the instrumentality of the Commission created by the act. 
Its provisions cover the svibject matter in great détail, and its require- 
ments are spécifie and mandatory, which we quote, as f oUows : 

"ïhat every common carrier subject to the iwovisions of thls act slvall file 
with the Commission created by thls act and priiit and keep open to public 
inspection schedules showing ail the rates, tares, and charges for transiiorta- 
tion between différent points on its own. route and between points on its 
own route aud points on the route of any otber carrier by railroad, by pipe 
Une, or by water when a through route and joint rate liave been establlshed. 

* «* « « * ** * « 

"The schedules uriiited as aforesaid by any sucli commou carrier shall 
plainly state the i)laces between which property aud passengers will be car- 
rled, and shall contaiu the classification of freisht in force, and sball also 
state separately ail terminal charges, storage charges, iciug charges, and ail 
other charges which tlie Commission may require, ail privilèges or facilitles 
granted or allowed and any rules or régulations which in any wise change, 
affect, or détermine any part or the aggregate of sueh aforesaid rate», fares, 
and charges, or the value of the service rendered to the passenger, shipper, 
or consignee.r Such schedules shall be plainly printed in large type, and 
copies for the use of the public shall be kept posted in two public and con- 
spicuous places in every dépôt, station, or ottice of such carrier where pas- 
sengers or f reiglit, respectively, are received for transportation, lu such 
forin that they shall be accessible to the public and can be conveuiently in- 
spected. ïhe provisions of thls section shall apply to ail trafflc, transporta- 
tion, and facilities deflned in this act. 

• *•**«**** 

"No carrier, unless otherwise provided by this act, shall engage or par- 
ticlpate iii the transportation of passengers or property, as deflned in this 
act, unless the rates, fares, and charges upon which the same are transported 
by sald carrier haye been iiled and published in accordance with the provi- 
sions of this act; nor shall aiiy carrier charge or demand or collect or re- 
ceive a greater or less or différent compensation for such transportation of 
passengers or property, or for any service in connection therewlth, between 
the points named in such tariffs than the rates, fares, and charges which are 
specified in the tariflf flled and in efCect at the tlme ; nor shall any carrier 
refund or remit in any œanner or by any device any portion of the rates. 
fares, and charges so specified, nor extend to any shipper or person any 
privilèges or facilities in the transportation of passengers or property, except 
such as are specified in such tariffs," etc. (The italics hère and elsewhere 
our o\yn.) 

Language is incapable of more clearly expressing the législative 
intent and meaning, than does that which we hâve just quoted from 
section 6 of the act. The indispensable duty is imposed upon the car- 
rier to "file with the commission * * * and print and keep open 
to public inspection schedules showing ail the rates, fares, and charges 
for transportation between différent points." Again: 

"The schedules,, printed as aforesaid, • • * shall plainly state the 
places between which property and passengers will be carrled, » * * and 
shall also state separately * * * ail privilèges or facilities granted or al- 
lowed and any rules or régulations which in any wise change, affect, or dé- 
termine any part or the aggregate of such aforesaid, rates, fares, and charges, 
or the value of the service rendered. * * * Mot shall any carrier refund 
or remit in any nianner or by any device any portion of the rates, fares and 
charges so specified, nor extend to any shipper or person any iirivilege or 
facilities In the transportation of passengers or property, except such as are 
specified in such tariffs." 
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The Commission is expressly authorized to reject any schedule which 
<loes not set forth the date at which it goes into effect. 

When such schedules are once filed with the Commission, by its con- 
sent, and posted for the purpose of notice to ail shippers, as required 
by the act, they may not in any respect be changed, altered, or modi- 
fied, except in the manner prescribed in the act. Until so changed, 
every shipper delivers his goods for transportation to the carrier, sub- 
ject to the terms imposed by such schedules, and until so changed, 
the carrier is under a contractual obligation to abide thereby. Such is 
the express mandate of the third paragraph of section 6, declaring: 

"No, change shall be made in the rates, fares, and charges or joint rates, 
fares, and charges which hâve been filed and published by any common car- 
rier in compliance with the- requlrements of thls section, except after thirty 
days' notice to the Commission and to the public published as aforesaid,' 
which shall plalnly state the changes proposed to be made in the schedule 
then in force and the timé when the changed rates, fares, or charges will go 
into efCect; and the proposed changes shall be shown by printing new sched- 
ules, or shall be plainly indicated upon the schedules in force at the time 
and kept open to public Inspection: Provlded, that the Commission may, in 
its discrétion and for good cause shown, allow changes upon less than the 
notice herein ,specified, or modlfy the requlrements of this section In respect 
to publishing, posting, and flling of tarifes, either in partlcular instances or 
by a gênerai order applicable to spécial or peculiar circumstances or condi- 
tions." 

No législative requirement could be more explicit than this, and 
the new schedule of rates filed by the défendant company, in which 
it is stated that an allowance of 2 cents per 100 pounds: will be made 
for transfer, to be deducted from the through rate, etc., was clearly 
binding upon the défendant company, until changed in the mode 
pointed out by the paragraph of section 6, above quoted. 

There is no suggestion hère that the défendant made any change 
in the schedule filed with the Commission, with, or without 30 days' 
notice to the Commission and the public of the change proposed. IsTo 
more is there any suggestion that the Commission has exercised its 
power to allow changes upon less than the notice specified, or modi- 
fied in any way the requlrements of the sixth section, in respect to 
publishing, posting and filing of tariflfs. The same section forbids any 
carrier to "participate in the transportation of passengers and prop- 
erty," unless the rates required by the section "hâve been filed and 
published in accordance with the provisions of the act." It further 
forbids the carrier charging, collecting, or receiving "a greater or less 
or différent compensation for such transportation of passengers or 
property, or for any service in connection therewith, between the 
points named in such tariffs, than the rates, fares and charges which 
are specified in the tariff filed and in effect at the time." The section 
also requires such schedules of rates to plainly state "any rules or 
régulations which in any wise change, affect, or détermine any part, 
or the aggregate, of such aforesaid rates, fares and charges, or the 
value of the service rendered to the passenger, shipper, or consignée." 

There can be no question that, on its face, the schedule filed by the 
défendant in this case in ail respects conforms to the requirements 
of this act, and especially to those to which we hâve abovè rgferred. 
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There is no pretense that any "refund" or "remittance" in any man- 
ner or by any device has been màde of any portion of the through 
rates stated in the schedule, except "siich as are therein spedûed," as 
specially provided for in the act, and there is no suggestion that the 
schedule filed omits "any rules or régulations which in any vvise 
change, affect, or détermine any part or the aggregate of the rates, 
fares, and charges" provided for therein. 

.We shall comment presently upon the obvions fact, that the allow- 
ance or déduction of 2 cents per 100 pounds from the through rate, 
is in no wise a rebate, nor does it in any way aflfect the equality of 
charges to ail shippers,' nor constitute any discrimination in favor of 
one shipper over another. 

[3] Such being the relation of the parties with référence to the 
schedules iiled by the défendant, in what respect and to what extent 
is this situation affected by the action of tïie Interstate Commerce 
Commission, referred to in the opinion of the learned judge of the 
court below? The propriety of, thèse allowances of 2 cents per 100 
pounds, for transfer, was made the subject of investigation by the 
Interstate Commerce Commission, on its own motion, under section 
13 of the Interstate Commerce Act. On December 12th, 1908, the 
Commission made a report, in which, as stated by the learned judge 
of the court below, thèse allowances were declared to be "rebates," 
and as such in violation of the Interstate Commerce Act. No formai 
order annulling such allowance was entered in the case, the Commis- 
sion stating in that behalf : 

"No order wUl be made at thls time, but the Commission will expeet the 
carriers in question at once to conform thelr tarifes and practiees to the prin- 
ciples hère announced. If this is not done, the Commission will take such 
steps to enforce compliance with its views in this connection, either by an 
order in thls proceeding (jurisdiction of whicli is reserved for that purpose), 
or by such other means as it may deem advisable in the premises." 

The authority to make such an investigation on its own motion 
is conferred upon the Commission by the statute. Acting strictly 
with in the confines of the authority thus conferred, we do not ques- 
tion the right of the Commission, after due inquiry and opportunity 
for hearing accorded to the parties concerned, to make an order in 
accordance with its décision or finding, binding on the défendant, 
and that in pursuance of such order, it might obtain en forcement 
of the same in the manner provided by law. 

Section 15 of the act prescribes with particularity the manner in 
which the Commission shall proceed after a full hearing upon a 
complaint madé, or under an order for investigation and hearing on its 
own initiative. It provides that when the Commission shall be of 
opinion that any individual or joint rates demanded by a common car- 
rier, subject to the provisions of the act, or any classifications, régula- 
tions, or practiees whatsoever of such carrier or carriers are unjust 
or unreasonable, or unjustly discriminatory, or unduly preferential 
or prejudicial or othervvise in violation of any of the provisions of the 
act, the Commission is authorized to détermine and prescribe what will 
be the just and reasonable rates or charges to be thereafter observed. 
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and what classification, régulation or practice is just, fair and rea- 
sonable to be thereafter follovved — 

"aud to make an order that the carrier or carriers shall cease and deslst 
from sucli violation, to tlie extent to wliicli the Commission finds the same 
to exist, and shall not thereafter puhlish, deinand or collect any rate or 
charge * * * in excess of the maximum rate or charge so prescrihed, and 
shall adopt the classification and shall conforin to and observe the régula- 
tion and practice so prescrihed. AU orders of the Commission, exeept or- 
ders for the payment of money, shall take effect vi'ithin such reasonable tinie, 
not less than thirty days, and shall continue in force for such period of time, 
not exceeding two years, as shall be prescrlbed in the order of the Commis- 
sion." 

It appears from a careful reading of the report referred to, that the 
Commission has done none of thèse things, as required by section 15 
of the act. It has made no order upon the défendant to desist from 
the practice condemned. It has prescrihed no individual or joint rate 
or charge to be thereafter observed, or what practice, in its opinion, 
is just, fair and reasonable to be thereafter followed by the défendant. 
It is obvions that the orders hère mentioned and described are essen- 
tial to give effect to the opinion or fînding of the Commission, and 
that without them, no such opinion or finding can be enforced against 
the parties concerned. 

That this is so, is made more apparent by the requirement of this 
section, that ail orders of the Commission, exeept orders for the pay- 
ment of money, shall take effect within such reasonable time, not less 
than 30 days, etc., and shall continue in force for such period of time, 
not exceeding two years, as shall be prescrihed in the order. Thèse 
time limitations are exacting and essential, but the Commission has 
made no order, judgment, or deliverance to which they are applicable, 
and for five months after the report of the Commission thèse schedules 
remained on file and in force and binding on the défendant. While 
they continued in force, the plaintiff had a right to demand from the 
défendant the rate of transportation which they disclosed. 

We are not hère concerned with the duty of the défendant, in regard 
to the investigation and report of the Commerce Commission. The 
schedule filed March 2d, 1907, was not changed thereby during the 
period in which the overcharge was exacted. If it was binding before 
December 12th, 1908, the schedule was equally binding after that 
date, and until it was changed, in accordance with the requirements 
of the law. The mère opinion of the Commission, as to the character 
of the déduction or allowance mentioned in the schedule, could not, 
ipso facto, afïect the validity of the same, in face of the positive 
requirements and prohibitions of the statute in regard to changes in 
rates which hâve been filed and published by a cpmmon carrier. The 
policy of the law is that of permanence and stability, that the public 
may be assured of the rates to \yhiçh they may be subjected for a 
transportation service, and that those rates cannot be changed, indi- 
rectly or without the formalities and notice expressly enjoined by the 
provisions of law to which we hâve referred. If it were otherwise, the 
resuit would be demoralization and confusion in the adnjinistration 
of this important public service. The language of Mr. Justice Harlan, 



742 207 FEDERAL EBPORTER 

in Louisville & Nashville R. R. Co. v. Mottley, 219 U. S. 467, 477, 31 
Sup. Ct. 265, 268 (55 L. Ed. 297, 34 L. R. A. [N. S.] 671), speaking 
for the Suprême Court, though in another connection, is applicable 
hère. He says: 

"It is now an establislied l'ule, that a carrier cannot départ to any extent 
froni its publislied scliedule of rates for Interstate trausportatlon on flle with- 
out incurring tlie peiialties of thestatute. * * * That rule was cstab- 
lished in exécution of a public pollcy wlilch, it seems, Congress deliberately. 
adopted as applicable to tlie interstate trausportation of persons or property." 

The power given to the Commission in this respect is confessedly a 
large and ample one, and for, that reason, it is the more necessary 
that its exercise should be . confined vvithin the limits expressly pre- 
scribed by the statute. There is no provision in the act to regulate 
commerce, which permits a tarifï provision to be set aside or be dis- 
carded or cancelled by the carrier, except by the filing of a new tariff, 
which was not done in this case until May, 1909, and there is no provi- 
sion in the act by which the Commission can bring about a condition 
under which the carrier wili be authorized to disregard a tariff provi- 
sion, except by an order entered in pursuance of an investigation 
made under the provisions of section 15 of the act to regulate com- 
merce, requiring the carrier to "cease and desist from sUch violation" 
of the act, as the Commission may find exists, and making such order 
effective "within such reasonable time, not dess than thirty days 
* * * as shall be prescribed in the order of the Commission." We 
cannot, therefore, agrée that the effect of the Commission's report or 
décision, as we hâve it in the record, was, ipso facto, to eliminate such 
allowances from the file tariffs. 

We turn, then, to the second ground upon which the court below 
based its judgment, to wit, assuming that the décision of the Commis- 
sion is not binding upon the plaintiff, and that it has a right to insti- 
tute a suit in this court; in the first instance, for a violation of its 
contractual rights arising from the filing of thèse tariffs, nevertheless, 
it cannot recover, because the allowance or déduction for transfer, 
specified in the schedule, is but a "rebate," and violative of the act 
to regulate commerce. 

We do not question that such practices on the part of common car- 
riers, as "rebates," "unjust discriminations." "undùe or unreasonable 
préférences," as defined and forbidden in the second and third sections 
of the act, are immoral and violative of a sound public policy, and 
that the penalties denounced in regard to them may be enforced, as 
direct violations of law, without référence to the administrative func- 
tions of the Commerce Commission. Nor do we doubt that the public 
policy thus especially declared by the statute, would restrain the en- 
forcement of a contract f ounded upon such practices. Each of the 
acts condemned constitutes a criminal offense, and is either defined by 
the statute or by the inhérent meaning of the act as deSignated. 

[4] We think what iS connoted by the word "rebate," as used in the 
act, is cleàfly set forth in the second section, which classes it with other 
acts by which unjust discrimination may be practiced. Such unjust 
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discrimination consists, to quote the act, in demanding, collecting, or 
receiving — 

"from any person or persons, a greater or less compensation for any service 
rendered, or to be rendered, in the transportatjon of passengers or property, 
suliject to the provisions of this act, than it charges, deniands, collects, or re- 
ceives from any other person or persons for doing for liim or them, a lllte 
and contemporaneous service in the transportation of a like kind of trafic, 
under substantially siinilar circunistances and conditions." 

A rebate is nowhere in the act declared illégal, except where it pro- 
duces this resuit. 

It is true, the word "rebate" has an etymological or dictionary mean- 
ing, which includes any discount or déduction from a stipulated pay- 
ment, charge, or rate not taken out in advance of payment, but handed 
back to the payer after he has paid the stipulated sum, even when 
such discount or déduction is equally applied to ail from whom 'Such 
payment is demandable. It is perfectly apparent, however,;that in the 
Commerce Act the word is used in an offensive sensé, and refers only 
to such discount, déduction or drawback as is the basis of a discrimina- 
tion in favor of a particular person and against other persons in a 
like situation, and destroys that equality of treatment in rates, to which 
the public are entitled and which it is the great purpose of the law 
to enforce. An undiscriminating rebate is not a criminal offense, 
nor in any way interdicted or denounced by the law. 

[5] It is established by the évidence, and not denied, that this 
allowance or déduction of 2 cents per 100 pounds for transfer, from 
the through rate on shipments qf sugar, in carload lots, delivered at 
the stations named, was applicable to ail shippers, without discrimina- 
tion and regardless of whether such shippers paid more or less than 
2 cents per 100 pounds for transfer from the refinery to the station, 
or whether they paid anything at ail for such a service. It is suffi- 
ciently obvious, therefore, that to ail shippers from the stations named 
and over the designated routes, an equal net freight charge was made. 
The language in which this déduction is stipulated for in the published 
schedule, on its face is applicable to ail shippers alike demanding or 
receiving the same or a like service. As we hâve said, there is no 
évidence whatever that any discrimination among shippers was made, 
as to this net rate, demandable for sugar shipped in carload lots from 
the stations named in the schedule. 

We are not concerned hère with the scrutiny applied by the Com- 
mission to the motives actuating the carrier, in using the words 
"for transfer," in connection with this allowance or déduction. It 
may hâve been, for ail we know, the purpose of the carrier to give 
some plausible excuse for making the net rate under the guise of an 
allowance for transfer. But we are dealing hère with the substance 
of things, and not with their appearances, and the fact remains, how- 
ever we look at it, that there was no discrimination among shippers 
as to any service, for which the carrier had the right to demand com- 
pensation. The allowance was made to ail shippers alike, whether 
they actually expended 2 cents per 100 pounds in transfer from the 
refineries to the station, as it appears the plaintiff did, or more or 
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less than tliat sum, or nothing at ail. The resuit was preciseîy what 
it would hâve been if the schedule had named the net rate after the 
aPiowance was deducted, as the. through rate. It would bave been 
equal to ail shippers alike, wlio delivered their sugar at the place des- 
ignated by the carrier for its réception, no matter how uneqiial the 
cost rnay hâve been, of carting such sugar to such receiving station. 
The défendant was, not obliged, in the performance of its public 
duty, to equalize the accessorial expenscs of its shippers. 

It was its duty to receive ail the sugar of its customers for trans- 
portation at designated places on its line, and to charge each shipper 
the same rate as every other, for a transportation service that was 
to begin when the sugar had been delivered into its custody for that 
purpose. The fact that the cost of bringing the sugar to the places 
designated for its réception by the carrier, was greater to some re- 
finers than it was to others, did not and could not constitute an in- 
equality in the rate of transportation by the carrier. A concession of 
2 cents per 100 pounds from the through rate, to ail shippers alike, 
had no tendency to equalize this varying cost to the refiners, in cart- 
ing their sugar to the receiving station of the défendant company. 
It left the advantages and disadvantages of the varying distances be- 
tween the refineries and the station preciseîy the same as they were 
before. Nevertheless, this varying cost "for transfer" was not nec- 
essarily an unnatural or improper motive for the concession on the 
part of the défendant company, it if chose to so state it, the important 
fact being that it was a flat rate déduction to ail shippers alike and 
without discrimination. 

Speaking, therefore, of the allowance in the schedule as one "for 
transfer," does not in any wise alter the real character of the situa- 
tion. Those who were nearest the station and had short hauls, or 
nône at ail, in order to deliver their goods, had a natural advantage 
over those further away, but this would hâve been the case, whether 
a déduction was made or not, as long as that déduction was undis- 
criminating. 

The allowance hère in question is not a rebate, because it was not 
a concession from the published schedulcs, but an allowance in ac- 
cordance with them. Peayey & Co. v. Union Pac. Ry. Co. (C. C") 
176 Fed.; 409. Moreover, it was not discriminatory or preferential 
in its character, and had none of the characteristics of a relmte of- 
fensive to eitber the common law or the statute. 

We are of opinion, therefore, that the second ground upon which 
the leafned judge of the court below places his juçlgment, is. inad- 
missible, and that there yyas no such offensive rebate, :within the 
meaning of the statute, pijacticed by the défendant, as would render 
void the shipping contract betv^'een the plaintifi and défendant. 

The judgments below should be reversed and entered in favor of 
the plaintiff for the full amount of. the clairr,. as ascertained by the 
findings of fact, which are not now in dispute. 

And it is so ordered; 

BUFFINGTON, Circuit Judge, dissents. 
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UNION RY. CO. V. ILLINOIS CENT. R. CO. 

(Circuit Court of Appeals, Sixth Circuit. June 30, 1913. Reliearing Denied 

October 10, 1913.) 

No. 2,323. 

1. Courts (§ 508*) — Fédéral Cqiiets— Injusction Against Proceedings i:^ 

State Court. 

A suit in a fédéral court by one railroad company against another to 
prevent the latter from obtainiiig the benefit of a judgment in a state 
court authorizing it to constru'ct a grade crossing over complainant's 
railroad on the ground that it vvould be inéquitable was not a suit to 
obtain a decree acting on tlie state court nor forbidding action in that 
court, and was therefore not witliin tlie protiibition of Judiclal Code, § 
265 (Act March 3, 1911, c. 231, 36 Stat. 1162 [U. S. Comp. St. Supp. 1911, 
p. 236]; Rev. St. § 720 [U. S. Comp. St. 1901, p. 581]), forbidding, ex- 
cept in a single case, the granting pf an injunction by any court of the 
United States to stay proeeedings in a state court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. i§ 1418-1423, 1425- 
1430; Dec. Dig. § 508.* 

Enjoinlng proeeedings in state courts, see notes to Garner v. Second 
Nat. Bank, 16 C. C. A. 90; Central Trust Co. v. Grantham, 27 C. C. A. 
,575; Copeland V. Bruning, 63 C. C. A. 437.] 

2. Courts (§ 508*) — Fédéral Court — Jueisdiction — Injunction Against 

Decbee of State Court. 

Diverse citizenship of parties gives a fédéral court in equity jùrisdic- 
tion to enjoin the enforcenient of a state court decree to the same exteiit 
as such relief would be obtainable In a state court of equity, but no fur- 
ther. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1423, 1425- 
1430; Dec. Dig. § 508.*] 

3. Railroads (§ 91*) — Crossing Otheb Railboads — Grade Crossing — Stat- 

dtes. 

Shannon's Code Tenu. § 1504, provides that ail railroads of the state 
hâve power to construct thelr roads so as to cross each other if neces- 
sary by the main trunks or branches, or to unité with each other as with 
branches. Sections 1845 and 1854-1857, relating to the condamnation of 
land by railroads, provide for the setting apart by metes and bounds of 
the land condenmed and that in estimating the damages the jury shall 
give the value of the land without déduction. Held that, there being no 
statutory provision as to the method of crossing, the courts hâve no juris- 
diction to require other than a grade crossing unless the conditions sur- 
rounding the crossing at the point proposed are such that a grade cross- 
ing would be practically destructive of the objecting railroad company's 
franchise to operate a railroad at that place. 

[Ed. Note. — For other cases see Railroads, Cent. Dig. §§ 249-259; Dec. 
. Dig. § 91.*] 

4. Railroads (§ 91*) — Crossing Otheb Railroads — Grade Crossing — Er- 

FECT. 

Evidence held insufïicient to show that condemnation of a grade cross- 
ing for defendant's railroad over the right of way of complainant's road 
at a point near where several spurs and sidings were laid from complain- 
ant's main Une, just north of complainant's railroad yards at N., would 
resuit in a practical destruction of complainant's franchise to operate a 
railroad at that place, so as to require the construction of the crossing 
under complainant's tracks. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 249-259 ; Dec. 
Dig. § 91.*] 

•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

Bill by the Illinois Central Railroad Company against the Union 
Railway Company. Decree for complainant, and défendant appeals. 
Reversed and remanded, with directions. 

■ Tliis Is an appeal fropi the final decree of the District Court perpetually 
enjoinlng appellant froin making a crossihg dver appellee's right of way aud 
tracks at grade, or In any way except by a subway or underpass. Appellee 
opérâtes a through Une of railroad from Chicago to New. Orléans, by way 
of Memphis. Appellant isorganized as a corporation under the gênerai rail- 
road laws of Tennessee, operating at and in the vlcinity of Memphis ; its 
principal business bein^ thàt of a belt Une. Under the statutes of Tennessee, 
railroad companles are empowèréd to condemn lands of other, railroaid coui- 
panies for crbssing pùrposes, and the benëflt of thèse statutes extends to 
appellant. Shannon's Code' of Tennessee, §§1504, 1868 ; Meihphis & State 
Line R. Co. t. Dnion Railway Co., 116 Tenn. 500, 527, 95 S. W. 1019; Collier 
V. Unioh Railway Cb., 113 Tenn.' 96,, 118, 83 S. AV. 155. ' , 

In constructing its road according to its charter, appellant sought to cross 
appellee's main line at a point about twô miles south of Mpiùphls; The cir- 
cuit court of Shelby county, Tenn., which has jurlsdlction oVer condemn'ation 
proceedings under the statutes referred to, upon due notice and appeurance 
by appellee, found as a tact that It was necessary that appellant hâve a right 
of way through appellee's property over aiid across a designated strlp of land, 
adjudged appellant's right tocondiemn the strip so designated, and appointed 
a "jury of view" to ascertain damages for the condenmation and taking of 
such right of way. The jury heard the proofs adducedby' the parties, set 
apart by metes and bounds. the strip in question, and assessecj appellee's dam- 
ages at $3,250. It Is conceded that the crossing so allowed wa,s a grade Cross- 
ing, and that the damages were awarded on that basis. Appellee excepted 
to the jury's report, aud asked that it be set aside and a new writ of Inquiry 
awarded, for the i-easons, aniong ôthers : (a) That the jury disregarded the 
évidence as to the feasibility of putting the tracks underneath the tracks of 
appellee; (b) that the eyidence introdlicéd showed daui'ages iiiany tifnes 
greater than those awarded by the jury ; that the award was so inadéquate 
that an appeal thel-ef rom under a statutory bond would be Insufficient protec- 
tion to appellee's constltutlonal rights ; and (c) that the jury disregarded 
évidence as to the necessity of establishing aii interlocklng plant for Insijrlug 
safety in the opération of trains.. 

' Without w-aiting for action upon Its exceptions, appellee fllëd its bill In the 
court below' (then the Circuit Court), allegiiig the pendency of the condeinna- 
tion proceedings i liï question; and that' appellant would, unless restrained, 
"probably ■ procure an order or take such proceedings as will authorize it to 
construct its tracks at' grade across the railroad oiC yôur coiiiplairiaiit." It 
further alleged the award 'ofdaitiages, the fact that nci'order had '}^èt''bee]i 
entered conflrniing the jui^y's report, and that appellant would on a day 
named (being the day on which thé MU of complaintherein was filéd)' aslc 
the Circuit .Court, "tp mabe such an order or take sucli proceedings as will 
authorize it to go upon coniplainant's property and lay its tracks across'coni- 
pla,huuit's tracks." ïlie bfU.^pUeged comp\ainant's, wjlllpguess that appellant 
coilstruct its Une from oné side of coniplainant's tracks to the other, "prb- 
vlded it; is donc by going underneath coin plainapt's tracks," but alleged that 
a Crossing' at', grade would, inrtictirpepçirable in jury upon complainant, not 
onlj: becàusjé pf the rîskof collision ,be'tj\Yêen trains of tjie two qouîpanies, but 
also because of 'the flnauclal ioss, aild nîaterml interférence with transporta- 
tio'n through beIng, requ'ired, , -under the laws of Tennessee, , to stop ajl of it.'! 
trains bcf ore , reacnlng thé crô^sing. The, bill, further alleged, as a, ground of 
équitable jurisdietibn, that the condemuation proceedliig wiis in , a court of 
law, and that appellee's défenses were équitable in character aud so could 
not there be considered. ' ' ; 

An order was niade restraining appellant not only from attempting to cross. 
at grade, appellee's right of way at the proposed point, but also from further 
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prosecuting the condemnation proeeedings. Tlie preliminary injunction later 
issued, as well as the final decree, omit the provision restrainlng the prosecu- 
tion of the condemnation proceediugs. By decree upon iinal hearing the court 
found an underpass with 16 feet clearance feaslhle and practicahle; that it 
could be constructed at a cost of $26,000 above the cost of a grade crossing ; 
that a crossing at grade at or ncar the point in controversy would seriously 
and unnecessarily impair tlie value of complainant's railway, wonld inter- 
fère with the proper opération of Its trains, wonld largely and unneceswarily 
increase the danger to passengers and train operators, and would suhject 
complainant to serions and irréparable damages, ïhe perpétuai injunction 
was niade upon a condition (accepted by complainant) that the latter pay 
one-half the estimated cost of the subway, subject to certain minor limita- 
tions not necessary to be stated. 

J. W. Canada, of Memphis, Tçnn., for appellant. 

C. N. Burch and H. D. Minor, both of Memphis, Tenn. (Blewett 
Lee and C. L. Sivley, both of Chicago, 111., of counsel), for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. [1, 2] This appeal présents the broad 
question whether a court of equity, upon the case hère presented, may 
lawfully forbid a railroad company crossing at grade the right of way 
and tracks of another railroad company under the authority of the 
Tennessee statutes. We set aside as without merit the contention that 
the decree complained of violâtes section 265 of the Judicial Code (for- 
merly section 720 of the Rev. Stat. [U. S. Comp. St. 1901, p. 581]), 
which forbids, except in the single case there stated, the granting of in- 
junction by any court of the United vStates to stay proceedings in any 
court of a state. The decree does not act upon the state court, nor does 
it in terms forbid action in that court. It in effect seeks to prevent ap- 
pellant from obtaining the benefit of a judgment claimed to be inéq- 
uitable. Xhe existing diversity of citizenship between the parties gave 
to the fédéral court precisely the same jurisdiction as vested in a court 
of equity of the state of Tennessee. In other words, appellee is en- 
titled in the fédéral courts to the relief obtainable in the state court, 
but to no greater relief. Arrowsmith v. Gleason, 129 U. S. 86, 98, 9 
Sup. Ct. 237, 32 L. Ed. 630 ; Marshall v. Holmes, 141 U. S. 589, 599, 
12 Sup. Ct. 62, 35 L. Ed. 870; Smyth v. Ames, 169 U. S. 466. 516, 18 
Sup. Ct. 418, 42 L. Ed. 819; Ewing v. City of St. Louis, 5 Wall. 413, 
419, 18 L. Ed. 657; Bank of Kentucky v. Stone (C. C. 6th Cir.) 88 
Fed. 383, 398. 

The authority of a court of equity to enjoin the proposed grade 
crossing must be considered in the light of certain uncontroverted 
propositions : 

[3] The Tennessee Railroad Act (Code, § 1504) provides broadly 
that : 

"Ail the railroads of the state bave power to construct their roads so as 
to cross each other, if neces.sary, by the main trunks or branches, or to unité 
with each othter as with branches." 

There is no other statutory provision as to method of crossing. The 
gênerai condemnation statute, which applies to railroads, provides for 
the setting apart by metes and bounds of the land condemned, and that 
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in estimating the damages "the jury shall give the value of the land 
without déduction," etc. Sections 1845 and 1854-57. Counsel on both 
sides rightly concède that the state circuit court (vvhich is the only tri- 
bunal given original statutory jurisdiction over this proposed condem- 
nation) hadno authority to decree any crossing except at grade. That 
court clearly had complète jurisdiction to grant or deny appellant's right 
to the crossing. If net convinced of its légal necessity, it was its duty to 
deny the application. It was, however, so convinced, and granted it. 
That court had also complète jurisdiction over the subject of damages 
resulting from a grade crossing, and a court oï equity could not prop- 
erly interfère with the exercise of such jurisdiction because of the dif- 
ficulty of questions afïecting the amount of damages. Dixon v. Louis- 
ville & N. Ry. Ce, lis Tenu. 362, 366, 89 S. W. 322. Moreover, the 
gênerai rulè is that equity will not interfère to control condCmnation 
proceedings still pending in à sipecial statutory tribunal (Pèhnsylvania 
R. Co. V. National Docks, etc., Co. [C. C] 56 Fed. 697; Ewing v. 
Çity of St. Louis, supra); and,,the, laws of Tennessee afford complète 
remedy by review in the Suprême Court, upon the merits of the pre- 
lirninary inquiry, as to the right of condemnatîon. . Tennessee Central 
R. Co. V. Campbell, 109 Tenn. 655, 660, 73 S. W. 112.' But it is be- 
cause of the lack of power in the state circuit court, to provide for any 
method of Crossing except ât grade, that the remedy in equity is in- 
voked, on the ground of irréparable injury and inadequacy of remfedy 
at law. Appellee cites many authorities in support of the proposition 
that, in the absence of statute regulating the manner in which one rail- 
road shall cross ànother, a court of equity has ppvver to déterminé the 
relative rights of the two companies; and that where the rights of the 
public or of one or the other of the intersecting lines would be materi- 
ally injured, such crossing may be ehjoined. We pass by thèse dé- 
cisions (with one exception) as inapplicable, in view of the décision of 
the Suprême Court of Tennessee, to which we shall presently rcfer. 
The exception mentioned is Chicago, B. & Q. Ry. Co. v. Chicago, etc., 
Ry. Co., 91 lowa, 16, 58 N. W. 918, in which it was held that a court 
of equity bas jurisdiction to prevent by injunction a crossing at grade. 
This décision is invoked as specially pertinent because the Tennessee, 
condemnation statute is largely borrowed from the lowa statute. Even 
if the décision of the Suprême Court of lowa were based upon a pro- 
vision also contained in the Tennessee statute, the décision, made long 
after the adoption of the statute by the Législature of Tennessee, would 
not be binding upon us. But the persuasive force of the opinion is 
impaired, if not destroyed, by the fact that it invokes a section of the 
lowa Code providing that a corporation may "construct and carry its 
railway across, over or imder any railway, canal or watercourse, when 
it may be necessary in the construction of the same, and in such case 
it shall so construct its crossings as not necessarily to impede the trav- 
el, transportation or navigation upon the railway, canal or stream so 
crossed." (Italics ours.) This provision is not found in the Tennes- 
see statute. A décision made in view of such a statute, that equity 
might interfère to prevent a grade Crossing, is a long way from assert- 
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ing the existence of such power in the absence of such statutory pro- 
vision. 

We are cited to no décision of the Tennessee courts asserting the 
power of a court of equity to enjoin a grade crossing; and, so far as 
we hâve been able to discover, the courts of that state hâve never ju- 
dicially decreed a right to a railroad crossing except at grade. The 
courts of Tennessee hâve, on the other hand, liberally construed the 
statutory right of crossing given to the junior road, and rigidly assert- 
ed the jurisdiction of the circuit court. For example: It lias been 
held that a discrétion as to the location of the proposed line, even as 
respects the place of crossing anotV.er railroad, is vested in the Com- 
pany desiring to cross, provided there is not a substantial departure 
f rom the course and direction indicated by the charter. Tennessee 
Central R. Co. v. Campbell, 109 Tenn. 655, 664, 73 S. W. 112; Mem- 
phis, etc., R. Co. V. Union Ry. Co., 116 Tenn. 500, 533, 95 S. W. 1019. 
And in Dixon v. Louisville & Nashville Ry. Co., supra, it was said 
that the circuit court "has as much right to construe the contract [be- 
tween the parties to a condemnation proceeding] and the common-law 
and statutory right of the complainant to crossings, if to be built at 
the expense of the railroad, as the chancery court has." 

The décision of the Suprême Court Of Tennessee in the unreported 
case of Jackson Railway & Light Co. v. Jackson Southeastern 
Railroad Co., decided May 8, 1909, is, in our opinion, a conclusive 
déniai of the power of a court of equity to require that a crossing be 
otherwise than at grade, unless perhaps vi'here such crossing would 
be practically destructive of the franchise of the senior road. In that 
case the circuit court awarded a grade crossing, and following the as- 
sessment of damages the case was removed to the Court of Civil Ap- 
peals, whose judgment, upon pétition of both parties, was reviewed by 
the Suprême Court on certiorari. Among the défenses presented was 
that it was the duty of the circuit judge, and within his province; to 
require that the crossing in question should be overhead rather than at 
grade. This contention was overruled in the following language: 

"However désirable it may be to avoid grade crossings, and wliatever may 
be tlie tendency of législation to require that overhead crossings of railroads 
and of public highways should he made, yet in this state the policy has not 
been adopted by the Législature, and we do not think, in the absence of a stat- 
utory reguirement, that it is ivithin the potcer of the courts to adopt such a 
policy. There is nothing in our statutes which suggests that the Législa- 
ture ever eontemplated giving this power to the courts. In the absence of 
such législation the authorlties Invoked by the .Tackson & Southeastern Rail- 
road Company whose track was to be crossed cannot be regarded as con- 
trolling in this state. So far as we hâve been able to discover, the cases in 
which overhead crossings hâve been required are rested upon statutory en- 
actments, and the text of Mr. EUiott, in his work on Railroads, in support 
of the iwinciple that such a crossing should be required, is based, we think, 
upon such cases. To adopt the policy thus recognized would fie judicial lég- 
islation." (Italics ours.) 

It is true that the petitioner in the Jackson Case was organized un^ 
der the street railway law and not under the gênerai railroad law of 
Tennessee, but we find no différences in the applicable stattites which 
should affect the décision of the question we are considering. ' It is 
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also' true that tlie Jackson Case was heard at law, and not in equîty ;: 
but the proposition broadly asserted woukl seem to apply equally to 
courts of equity as well as courts of law. If, as there asserted, there 
is nothing in the Tennessee statutes suggesting that the Législature 
ever contemplated giving to the courts the power to adopt a policy of 
requiring crossings otherwise than at grade, and that to adopt such 
policy would be judicial législation, it must be equally true both in 
equity and at law. The language quoted is the utterance of the highest 
court of the state, not with référence merely to a question of gênerai 
law, or of strictly private rights, but with respect to the public policy 
of the State regarding public and quasi public rights. It should not 
be disregarded or its binding force lessened by the mère fact that the 
décision was announced in a case at law rather than in equity. We 
are not unmindful of the grave dangers attendant upon. grade cross- 
ings, and of the tendency of many railroads (including appellee), as. 
well as of much modem législation, to eliminate such crossings so far 
as practicable, especially when not interlocked ; but the question 
whether a given method of crossing should or should not be allowed 
is, after ail, largely one of , state policy ; and, so long as that policy is 
declared by the highest court of the state to be opposed to the re- 
quiring of crossings other than at grade, the remedy does not rest in 
the fédéral courts. 

We should not, however, be understood as holding that relief could 
not be had in equity, provided the grade crossing in question were 
sought to be made at such a point, and under such topographical or 
other conditions, as to be practically destructive of appellee's franchise 
to operate a railroad at that place. In the Jackson Railway Case, the 
proposition that the défendant company could not dispute the peti- 
tioner's right to the route selected by it as most feasible was made with 
this qualification, "unless it be that the acquisition of the easements 
across its tracks will destroy or materially impair the use to which it 
has been dedicated by the défendant." This manifestly relates only 
to the question of the extent to which the petitioner's sélection of 
crossing point should be regarded as conclusive upon the question of 
necessity of crossing at the selected point. 

In Cincinnati, N. O. & T. P. R. Co. v. Morgan County, Tenn., 143 
Fed. 798, 800, 75 C. C. A. 56, 58, in which equity was invoked to re- 
strain the crossing at grade of a highway over the tracks of a railroad 
company, under the order of the county court, the présent Mr. Justice 
Lurton (formerly a justice of the Suprême Court of Tennessee, but 
then speaking for this court), said: 

"It may be that tlie crossing of a railroad at .grade inlght, under certain 
cireumstances, be absolutely destructive of tlie franchise to operate a railway, 
and the damage so resulting irréparable at law. In such a case, if one 
should arise, a court of equity niight flud Itself able to grant relief under 
the well recoguized head of equity jurisdiction in resjiect of damages incapa- 
ble of redress by an action at law. But we bave been uuable to discover 
auy authorlties of moment where a court of equity bas interveued to restrain 
a crossing unless there has been a taking of property for the purpose which 
was forbidden by statute as necessary to the enjoyment of the gênerai frau- 
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And af ter citing authorities the learned justice continued ; 

"The most that bas been inade out in thig case as a reason for enjoinlng 
a grade crossing is tbat sucb a erossing will to a certain extent inconvenience 
tlie business of the railroad company." 

Ànd after a discussion of the testimony relating to that proposition, 
it was said that: 

"It would take a more than ordlnary case to lustify a court of equity in 
substituting its judgment for that of the semi-leglslative body intrusted witli 
the whole subject of public hlghwaj's." 

In the Morgan County Case the judgment in condemnation was 
made by the county court, which,, was a "semi-législative" body; but 
the référence thereto is not without pertinency to the case before us, 
for not only is the court hère asked to interpose its judgment against 
the policy of the Législature of the state, but also to supersede by its 
own judgment the détermination of the state circuit court. 

The facts of the instant case do not bring it within the exceptions 
■stated in the Morgan County Case. 

The rule prevailing in one or more of the other circuits (Hardin v. 
Union Trust Ce, 191 Fed. 152, 156, 111 C. C. A. 632), that a decree 
sustained by findings of f act which there is évidence to support will 
not be reviewed by the appellate court, has neyer been adopted by this 
court. It is our duty to apply our own judgment to the testimony. 
However, we doubt whether the trial judge (who did not hear and see 
the witnesses) intended to find the facts more favorably to appellee 
than we do. 

[4] It is true that a grade crossing at the point in question will 
inconvenience appellee in the opération of its trains, as well as présent 
the élément of danger inhérent in grade crossings, everi (although to a 
less degree) when interlocked. The .most prominent inconvenience 
asserted lies in the f act that appellee's road at the point of crossing in- 
cludes two double tracks (nortli-bound and south-bound, respectively), 
used not only for high-speed passenger service, but for a large number 
of other trains daily, and that the grade crossing unprotected by an 
interlocker System (which System cannot be enforced under the Ten- 
nessee statutes) requires (under the statutes) the bringing of ail trains 
to a fuU stop before crossing. Again, at the crossing point the appel- 
lee's road is at a downgrade from north to South,' and thatof appel- 
lant at a downgrade frorii ëast to west. Anunderpass is shown to bé 
much less expensive than an interlocked grade crossing. It, of coursé, 
éliminâtes interférence with the movement of trains on the surface- 
road. But the point of crossing, while about two miles south of , Mem- 
phis proper, was north of appellee's iniportant NdncOnnah Yards, 
with which the tracks in question were connectéd by switches. A few 
hundred feet sotith of the jbrojected crossing were one or more tracks 
connected with spurs or sidings serving neighboring industries; about 
1,100 feet south of the crossing was a junction which connected with 
the Nonconnah Yards;, 1,400 feet south of this junction was a grade 
crossing of the Memphis & State Line Railroad. Although, when the 
testimony was taken, an interlocking System for the protection of the 
last-named crossing, was in process of construction, and the yard junc- 
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tion (and possibly the Junction with the indiistrial spurs) was protected 
by an interlocker, yet the crossing in question was practically within 
appellee's yard limits, and, notwithstanding the interlocking System 
employed, passenger trains could safely be moved only under full 
control, which is said to be 30 miles an hour, and much less than the 
high speed at which trains may be operated under favorable condi- 
tions. On the, whole, we are convinced that the inconvenience re- 
sulting from this grade crossing, while certainly substantial, présents, 
under ail the circumstances, no more than the average case of inter- 
férence by unprotected grade crossings in yards outside city limits ; 
and as to high-speed trains not so serious an interférence as if located 
outside of yard limits and at a considérable distance from other junc- 
tions and crossing points. On the other hand, while an underpass with 
16 feet clearance would seem, cornparatively speaking, feasible and 
practicable, a clearance of 21 or 22 feet is always désirable, and seems 
to be regarded necessary for complète convenience of opération and 
perfect safety of employés riding upon the tops of cars. Moreover, 
the conditions as to drainage of the subway, and as to the grade and 
curvature of the tracks proposed to be passed through it, impress us 
as being as objectionable and attended with as much danger as the 
grades at which the two roads would cross at the surface. Were the 
question of crossing at grade or under grade submitted hère purely 
as a question of original équitable discrétion, to be exercised merely 
upon a balancing of conveniences and inconveniences, we should, 
especially in view of the inhérent dangers of a grade crossing, be 
inclined to décide in favor of the underpass. But,, in our opinion, the 
case falls far short of amounting to a praUical destruction of appel- 
lee's franchise, or of presenting such an extraordinary and unusual 
case of impairment of such franchise, as to justify équitable interfér- 
ence with appellant's rights under the statutory condemnation pro- 
ceedings. 

For thèse reasons the decree of the District Court must be reversed 
and the case remanded, with directions to enter à decree dismissing 
the bill of complaint, and with further directions to ascertain, either 
with or without référence to a master as the District Court may dé- 
termine, what, if any, damages bave been suffered by the défendant 
by reason of the injunction issued in this cause, and to award the 
amount recoverable by défendant on account thereof by virtue of the 
bond given upon such injunction. 



BLACKSTOXE et al. v. EVERYBODY'S STORE, Inc., et al. ZUCKER et al. 
V. SAME. In re EVERYBODY'S STORE, Inc. 

(Circuit Court of Appeals, First Circuit. September 10, 1913.) 

Nos. 1,024, 1,025. 

1. Ba:nkruptcy (§ 74*) — Jueisdiction — InsolvbnCY. 

In an involuntary bankruptcy proceeding against a corporation, tbe 
court will not at the outset investigate and settle the ultimate rights of 
the parties in respect to titles, to reduce the apparent assets of the al- 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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leged bankrupt, in order to show insolvency and bring the estate of tlie 
debtor within the bankruptcy law. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 108; Dec. 
Dig. § 74.*J 

2. Bankruptcy (§ 60*) — Act of Bankbuptcy — Application foe Eeceiveb — 

Insolvency. 

Where the appointment of a receiver at the instance of the debtor it- 
self is relied on as an act of bankruptcy, the question of adjudication dé- 
pends solely on the question of solvency or insolvency. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80; Dec. 
Dig. i 60.*] 

3. Bankblptcy (§ 74*) — Acts or Bankbuptcy — Insolvency — Fbaudulent 

ÏKANSACTIONS. 

Creditors of an alleged bankrupt, in support of an involuntary bank- 
ruptcy pétition, were not entitled to clalm that a transfer of certain 
property to the alleged bankrupt, which would not operate fraudulently 
on the substantive or bénéficiai rights of such creditors, if It should 
stand, was iievertheless invalid, and should be disregarded in deter- 
mining the corporation's solvency. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 108 ; Dec. 
Dig. § 74.*] 

4. Bankbuptcy (§ 467*)^Proceedings — Answeb— Extension of TiiiE. 

It is veithin the discrétion of the court to grant an alleged bankrupt 
more than the statutory five days in which to answer, and a ruling ex- 
tending the time will not be reversed, except on grounds of pure error iu- 
volving injustice. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. § 467.*] 

5. Bankbuptcy (§ 88*)— Involuntary Pétition — Parties — Receivees. 

Bankr. Act July 1, 1898, c. 541, § 18b, 30 Stat. 551 (U. S. Comp. St. 
1901, p. 3429), providing that a bankrupt or any creditor may appear 
and contest au involuntary pétition, does not deprive the court of power 
to admit other parties, who are legltimately interested in the questions 
involved in the pétition for adjudication ; and hence It was not error,^ 
in involuntary bankruptcy proceedings against a corporation in the 
hands of receivers, to permit the receivers to appear and resist the ad- 
judication, though they were under no obligation to do so. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 58, 98, 104, 
109-112 ; Dec. Dig. § 88.*] 

Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts; James M. Morton, Jr., Judge. 

In the matter of bankruptcy proceedings against Everybody's Store, 
Incorporated, alleged bankrupt. From a judgment dismissing the 
pétition, complainants appeal. Affirmed. 

Lee M. Friedman and Harvey H. Pratt, of Boston, Mass. (Fried- 
man & Atherton, Julius Nelson, Tyler, Corneau & Eames, and Jacobs 
& Jacobs, ail of Boston, Mass., on the brief), for appellants. 

Boyd B. Jones, of Boston, Mass. (Charles F. Choate, Jr., Frederick 
H. Nash, and William M. Morgan, ail of Boston, Mass., on the brief), 
for appellees. 

Before PUTNAM and BINGHAM, Circuit Judges, and ALD- 
RICH, District Judge. 

•For other cases see same toplc & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
207 F.— 48 
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ALDRICH, District Judge. In this case (that of Everybody's) the 
pétition for an adjudication of bankruptcy was dismissed by the Dis- 
trict Court upon considération of the pleadings and proofs, and we see 
no reason for disagreeing with that resuit. 

The position of the petitioning creditors involves a novelty, because 
they seek in limine, in a bankruptcy proceeding, to invoke processes 
of, property élimination in order to bring the case within the jurisdic- 
tion of a bankruptcy court. 

[1] We do not think it the policy of the bankruptcy law that bank- 
ruptcy courts should at the outset seek to investigate, settle, and ad- 
just ultimate rights in respect to titlesj for the purpose of reducing 
apparent assets, and thus bringing the estate of a debtor within bank- 
rujJtcy jurisdiction. It is difHcult to believe that Congress intended 
thât cçurtjs should adopt inquisitorial methods with respect to a per- 
son's business, to the end that his afifairs should be thrown into bank- 
ruptcy. 

It cannot reasonably be supposed that the bankruptcy statute in- 
tended that bankruptcy courts Should anticipate questions as to the 
validity of record titles, which may possibly, at some future time, be 
raised by' creditors of concerns who are strangers to the proceeding 
under the pétition for adjudication. There is no reasonable and proper 
machinery for the adjustment of such ultimate rights in sûcli a pre- 
liminary proceeding, and those who may hâve the right to avoid appar- 
ent; titles: would not be cqncluded by results based upon an investiga- 
tion to which they were not a party. It would probably be the duty 
of any onp in charge of the créditer interests of a concern like Every- 
body's Store to hold to the apparent titles, in ail reasonable ways, in a 
situation like this, where the titles are voidable, rather than void. until 
some propér party in interest invokes the supposed right of avoidance. 

Under a pétition for an adjudication of bankruptcy, the court is 
not so muçh concerned with particular questions of ultimate rights as 
with the broader and more gênerai question whether the bankruptcy 
law shall be put in opération; Remédies through bankruptcy proceed- 
ings are soihewhat in dérogation of the rules for relief which obtain 
in the ordinary course of common-law and equity procëedings ; still 
the purpose of the bankruptcy statute, is. beneficent,^ and it should 
be so administered as to reasonably conserve the interests of credi- 
tors, and notto unreasonably wreck the apparent titles and the busi- 
ness of a dettor. , ,' , ; 

This court, now sitting as an appellate court of bankruptcy, lias to 
consider two cases cotempora.neously — this one instituted by certain 
creditors of the Everybody's Store, Incorporated, and that of certain 
petitioning creditors bf the concern of William S. Butler & Co., In- 
corporated. , Both debtprs are corporations, and the corpo rate and 
creditor rights and interests are doubtiess more or less interrelated 
and interlocked. ' 

Prior to the two pétitions in bankruptcy, other creditors of the re- 
spective corporations had iiistituted procëedings in equityi and in each 
case leceivers had been appointed and put in charge of the affairs 
of the bu3n)es,s establishment. 
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In each bankruptcy proceeding the petitioners rely upon the re- 
ceivership appointment in the prior equity case as an act of bankrupt- 
cy ; but we are only concerned in this case with the prior equity pro- 
ceeding instituted by Everybody's Store in so far as it bears upon the 
particular question whether such receivership appointment should be 
accepted as an act of bankruptcy. While in each bankruptcy pétition 
the creditors rely upon the receivership appointment as an act of 
bankruptcy, it must be borne in mind that the cases differ in one 
very substantial sensé, because in this case (that of Everybody's) the 
receiver was appointed under a bill in equity which, in stating its 
case for a receiver, expressly allèges solvency; while in the other 
(the Butler Case) the receiver was appointed under a bill in which an 
allégation of solvency is absent. This case (that of Everybody's) 
dnïers from the Butler Case in another respect, in that a temporary 
receivership was applied for under the debtor's own bill in equity, 
rather than that of its creditors, and thus the particular question hère 
is made to rest upon that clause of section 3a of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422]), 
which déclares that it shall be deemed an act of bankruptcy for a 
person, being insolvent, to apply for a receiver or trustée for his 
property. 

[2] Under a pétition like this, where the application is by the 
debtor itself, the question of adjudication dépends solely upon thé 
question of solvency or insolvency. 

Wepass by définitive détermination of any question as to the nature 
of the order appointing the receiver, and also ail questions with réf- 
érence to the définition to be given to the words solvency or insolven- 
cy in this connection, because we agrée with the conclusion of the 
District Court that, upon the présent aspect of the preliminary ques- 
tion involved, the alleged bankrupt corporation should be accepted as 
Suivent in fact and solvent in law, whether the word "solvent" is to be 
defined as at the common law or according to the bankruptcy statutes. 

[3] Kow, as to the sole question — that of solvency or insolvency. 

The petitioners admit in argument, and the proofs fairly show, 
that the corporation known as "Everybody's" was solvent, provided 
certain property, roughly estimated to be $250,000, or more, which it 
holds under a transfer from the Butler Company, is to be accepted as 
an asset for présent purposes; but the petitioners seek to disestab- 
lish apparent title — record title — by showing it to be based upon 
transactions without considération, and therefore fictitious and fraud- 
ulent. We do not think it reasonably open to the creditors of Every- 
body's to raise this issue at this stage of the proceedings. The trans- 
action which is questioned is at most a voidablc one — one to be avoid- 
ed, perhaps, by the Butler creditors, if it opérâtes frauduleutly upon 
their interests, and possibly by other interests, if fraudulently af- 
fected. The transaction in question would not operate fraudulently 
upon the substantive or bénéficiai rights of the creditors of Every- 
body's, if it should stand, and any possible bénéficiai interçsts which 
they may bave in forcing a proceeding which would cqmpel the af- 
fairs of this concern to be wound up in bankruptcy, rather than in 
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some other recognized and well-ordered way, would not be such as to 
eiititle them to raise the issue, and bring in such parties as would be 
necessary, if such an ultimate question were to be determined pre- 
liminarily in order to' establish bankruptcy jurisdiction. We look 
upon the proposition 'involved in the petitioner's contention as one 
which relates more to the question of a wholesome and orderly ad- 
ministration of the bankruptcy !aw than to àny question of bénéficiai, 
substahtial, or abstract rignt.' Under this view we hâve no hésitation 
in. holding that it is not within the reasonable right of the petitioning 
çreditors to raise an issue of this kind, for the purpose of disestablish- 
ing the record title and of minimizing the apparent assets of their 
debtor, tô the end that its affairs shall be settled in bankruptcy, rather 
than in some of the other regular channels of justice. 

The aUthprities cited by the petitioners upon this question as to as- 
sets and fitles hardly bear out the proposition which they urge. They 
genërally relaté to intervention proceedings after adjudication, rather 
than to the question of thé scope of the inqùiry in a preliminary hear- 
ing upon the question of adjudication, and tb situations where proper 
parties are before the court, and wheré the questions involved are as 
to what property ultimately vests in the trustée ; in other words, what 
are the ultimate available assets? And the authorities go to the éx- 
fent, of course, of holding that the trustée gets no bettef title than 
that which the bankrupt had. 

[4] Other questions raised relate to the power exercised by the 
court in extendmg the time for answers and in admitting the receivers 
who desired to appear in opposition to the adjudication in bankruptcy. 

The statute expressly clothes the court with power to grant more 
time than the stâtutory five days. An application for an extension 
of time in a situation like this calls for the exercise of discrétion, 
and, an extension being granted by the court of first instance in charge 
of the pro'ceedings, it must be accepted as a step taken in the field of 
discrétion, and one not to be disturbed, except upon grounds of clear 
error involving injustice. 

[5] It may not be the imperative duty of a receiver, and it may 
not be the absolute right of a receiver, in charge of an estate like this, 
to appear and resist bankruptcy adjudication ; still it may be in the 
interests of orderly proceedings that he should do so, and, standing 
as the receivers do, as représentatives of the equity court, it was quite 
within the power of the bankruptcy court, as well as within reasonable 
considérations of comity between courts, that the receivers should be 
permitted to appear and be heard upon the questions involved in the 
bankruptcy proceeding. While some of the authorities cited by the 
petitioners in bankruptcy go to the extent of saying it is not the duty 
of a receiver to appear, we do not understand that they sustain, in 
any sensé, the proposition that it is not within the power of the 
bankruptcy court to permit any interested person, at the proper time 
and under proper circumstances, to appear and be heard upon ques- 
tions in which he is interested. Section 18b provides that the bank- 
rupt or any créditer may appear. That is a grant of right to bank- 
rupts and to çreditors, but the statute in no sensé déclares against 
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the povver of the court to admit other parties who are in a legitimate 
way interested in the questions involved in the proposition of adjudi- 
cation. The case on which the petitioners chiefly, rely is that of In re 
Columbia, 112 Fed. 643, 50 C. C. A. 406. That case had référence 
to a claimant who soiight to 'appear after adjudication, with a view 
of having the adjudication set aside ; and therefore it has no control- 
ling application to the question involved hère, which relates to the 
discretionary power of the court to permit a party to be heard upon 
the original question of adjudication. 

The decree of the District Court is alîirmed, with costs. 



JOHN B. STEVEKS & CO. v. FRANKFORT MARINE, ACCIDENT & 
PTjATE GLASS INS. CO. 

FRANKFORT MARINE, ACCIDENT & PLATE GLASS INS. CO. v. JOHN 

B, STEVENS & CO. 

(Circuit Court of Appeals, Ninth Circuit. September 8, 1013.) 

No. 2,255. 

1. Insurance {§ 5.39*) — Employer' s Liability Polict — Notice — DriY TO 

GivE — Time — "iMMEMATEfiy." 

An einployer'i:! liuljillty policy provided that on the occuiTeuce of an. 
accident, wlietlier any claim was made in respect thcreof or not, tlie 
iusured should innnediately, and ât tlie latt'st within teu days, or wltliiu 
tlie time flxed for giving notice of accidents under liability iiisurance 
policies by any spécial law of the state in which the policy is Issued, 
give notice in writing of suoh accident to the insurer, etc. HeUl, that 
the Word "ininiediately," asso used, dld not mean instantly, and did not 
recpilre the insnred to give notice before assured itself had knowledge 
of the accident by which the employé in (juestion was injured. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1328-1336; 
Dec. Dig. § 5.^0.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3403-3-110.] 

2. Time (§ 15*)— "Immediately." 

AThere notice of an act is required to be given "immediately," the word 
implies reasonable notice in view of ail the circumstances of the case. 
[Ed. Note. — For other cases, see Time, Dec. Dig. § 15.*] 

3. Insurance (§ 513*) — Bmployee's Liability Policy — Défense of Action — 

CosTs and Attokney's Fées on Appeal. 

Where an employer's liability iiolicy bound the insurer to défend an 
action against assured for injuries to a servant, regardless of the in- 
sntficiency of the notice of injury, for which the insurer denied liability 
under the policy and refused to défend, the assured was not only en- 
titled to recover costs and attorney's fées paid in défense of the action 
in the superlor court, but was also entitled to recover costs and attor- 
ney's fées expended on appeal of the case to the Suprême Court. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 513.*] 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by John B. Stevens & Go. against the Frankfort Marine, 
Accident & Plate Glass Insurance Company. Judgment for plaintiff 
for less than the relief demanded, and both parties bring error. Re- 
versed and renianded for new trial. 

J. W. Quick and L. B. Da Ponte, both of Tacoma, Wash., for 
plaintiff. 

R. S. Holt, U. E. Harmon, and Hudson, Holt & Harmon, ail of 
Tacoma, Wash., for défendant. 

Before GILBERT, ROSS, and HUNT, Circuit Judges, 

ROSS, Circuit Judge. The policy of insurance upon which this ac- 
tion was brought indemnified the plaintiff (plaintiff in error hère), 
John B. Stevens & Co., a corporation, against loss arising from légal 
liability for damages on account of bodily injury or death suffered by 
any of its employés from accidentai causes, not exceeding the sum of 
$5,000, and also against the costs of defending an action or actions to 
recover such damages. While the policy was in force one I. B. Mer- 
rill, an employé of the assured, was injured, and on October 28, 1909, 
commenced an action to recover damages therefor. The plaintiff im- 
mediately sent the summons and complaint in the action to the insur- 
ance Company, with the request that it take the défensive proceedings 
provided for by the policy, which the insurance company refused to 
do, for which reason the plaintifï was compelled to défend the action 
at its own cost, incurring expense therefor in the sum of $1,073.95. 
The Merrill action resulted in a judgment against the assured for $6,- 
100, which on appeal was affirmed by the Suprême Court of the state 
of Washington, in which state the suit was brought, and which judg- 
ment was paid, with interest and costs, by the plaintiff in the présent 
action. 

In its answer to the plaintiff's amended complaint, the insurance 
company set up, among other things, that the policy sued on was is- 
sued to the plaintiff in the state of Washington, and that Merrill re- 
ceived the injuries alleged in the complaint on or about June 15, 1909, 
which fact the plaintiff at the time well knew, but that, notwithstand- 
ing such knowledge, the plaintiff did not give notice of the injury, or 
of the accident from which it arose, in writing or otherwise, to the 
insurance company "until the latter part of October or the first part 
of November foUowing the said accident and injury," and for that 
reason the défendant insurance company denied any liability to the 
plaintiff under the policy and refused to undertake the défense of the 
action of Merrill, and further pleaded in défense of the présent action 
that — 

"by reason of the failure of the said plaintiff to glve the said notice, and Its 
failure to investigate the accident and to préserve the testiuiony, the évidence 
became destroyed and the withesses scattered, and at the time the action 
referred to in plaintiff's complaint was brought, by reason of the neglect of 
the plaintiff to properly attend to the matter, and by reason of certain 
changes and altérations that it had made in the structure at which tlie ac- 
cident occurred, it was no longer possible to successfully défend the said ac- 
tion." 
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In the plaintiff's reply to the insurance company's answer it ad- 
mitted that the policy sued on was issued in the state of Washington, 
and admitted that it eave no notice of the accident or injury to Mer- 
rill prier to October 19, 1909, but denied that it knew of the injuries 
or accident on or about June 15, 1909, or at any time prior to October 
19, 1909, and alleged that immediately upon learning thereof it gave 
due notice of the same to the Insurance company. In its reply the 
plaintif! also admitted that there was an altération made in the struc- 
ture where the accident happened, but alleged that the same was sHght 
and immaterial, was made prior to the time that the plaintiiï khew of 
the accident, and that it was not claimed by Merrill to hâve been re- 
sponsible for the accident or connected therewith in any way, ànd that 
the structure was totally destroyed by fire without the plaintiff's fault 
prior to the, time that the suit brought by Merrill was or could hâve 
been tried, and could not hâve been available foi- use as évidence in 
that action. 

The clause of the policy in suit in respect to the giving of notice is 
as follows: 

"That npon the occurrence of an accident, whether anj' claim be made In 
respect thereof or not. the assured siiall liinnedlately, and at thB..latest mthln 
ten days, or wlthin the time fixed for giving notice oï accidents under lia- 
hility insnraïKe polieies l)y auy spécial law of the state in whicli the policy 
is issiied, give notice in writing of such accident to the company," etc. 

The policy also contains this clause: 

"That if any légal proceedings are taken to enforce a elaim agalnst the 
assiired, which would be covered by this policy if the ânsured were legally 
liable in respect to such claini, the company shall, at its own cost, undertake 
the défense or settlenient of such légal proceedings in the name and on be- 
lialf of the assured, and shall hâve entire control pf such défense, whether 
légal liability on the part of the asstired in respect to the claim Is proven 
as the resiilt of such proceedings or not. If the company shall at any time 
offer to pay to the assured the full amount for which the company might be 
liable to indeumify the assured in respect to the claim souglit to be eaforced, 
It shall ^not Thei'eafter l)e,liou]id to défend any légal proceedings, npr be^ lia- 
ble for auy'costs or expehses which the assured nuay incur in defending the 
same ; but the company sliall iiot be responsible for Sny damages àlléged 
to hâve been sustained by the a;ssure<l in conséquence lOf any action Or. omis- 
sion of the company in connection with such claijn or proceedlng. The as- 
sured shall, at ; ail times,. updef tlje , direction of the company, render ail 
reasonable and necessary assistance to enable the, company to efféct settle- 
inents, or tb properly cbiiduct a défense, or to prosècute an apiieal, or to 
secure information tii- the attendarioe of witnesses." ' 

The court below qn the trial qf the action refused, to allow the as- 
sured to prove that ,it had' no notice bf the accident or injury to Mer- 
rill until October l9, 1909, on which day it received a letter from Mer- 
rill's attorneys. giving thc; notice anddemanding; a settlement for the 
injur3^ and on which day it was admitted that the assured: sent, the 
letter to the. insurance. company ; and the trial court refused ;to allow 
the assured to prove the facts with respect to the happening, of the 
accident, and refused to allow it to, prove that the défendant insur- 
ance companV' — 

'•was not jjre.iiidic'ed by not having notice soouer; that ail of the witpesses 
were available at the time 'that nOtice'wàs giveuto the défendant of ttie ac- 
cident." ■ ! . 
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It was stipulated at the trial : 

"That judgment was rendered on tlie lOHi dny of February, 1910, in the 
superior court of the state of AVashiugton in and for Pierce county, against 
the défendant John B. Stevens & Co:, iu favor of I. B. Merrill, in the sum 
of $6,100, together with costs." 

The plaintiff was allowed to show that the Merrill case was ap- 
pealed to the Suprême Court of the state, and by it affirmed, and 
that Stevens & Co. paid the judgment, including interest and costs, 
aggregating $6,539.30, and also paid $250 to the attorney who de- 
fended the suit in the superior court of the state, but the trial court 
refused to allow proof of the amount paid the attorney for services 
rendered on the appeal of that case — to ail of which rulings the plain- 
tiff reserved exceptions, as it did to the instructions given by the trial 
court to the jury, which told them "that while there could be no re- 
covery against the défendant on account of the loss it sustained in 
paying the judgment which Merrill recovered, because they did not 
give the ten days' notice, yet that the insurance company undertook to 
défend that suit, regardless of whether the ten days' notice was given, 
and that it was its duty when called upon to do so, without requiring 
the plaintiffj John B. Stevens & Co., to release it beforehand on ac- 
count of any judgment that might be obtained. So you will not con- 
cern yourselves with that part of the pleading that goes to the lia- 
bility or claimed liability on accovmt of the judgment which John B. 
Stevens & Co. had to pay in the end. You will confine your attention 
to the évidence introduced hère regarding those costs and expenses 
which the plaintiff was put to in defending the case in the superior 
court of Pierce county after the défendant company refused to défend 
it" — but was not entitled to recover the costs and attorney's fées in- 
curred on the appeal of the case. For the costs incurred in the su- 
perior court, amounting to $286.40, the jury accordingly returned a 
verdict in favor of the plaintiff company. 

The plaintiff duly excepted to the charge of the court to the jury, 
and in other respects already indicated, which rulings are the basis of 
the writ of error sued out by the corporation John B. Stevens & Co. 

The other of the two writs hère considered together was sued out 
by the insurance company, and challenges the action of the trial court 
in allowing the recovery by the plaintiff company of the costs incurred 
in the superior court in défense of the Merrill action — the insurance 
company having moved for a peremptory instruction to the jury to 
find in its favor, and also for judgment notwithstanding the verdict, 
both of which motions were denied and to each of which an exception 
was reserved ; the contention of the insurance company being that the 
assured failed to give the notice required by the policy, which de- 
prived it of the right to hâve the case defended. 

[1] It will be seen, therefore, that the controlling point in the case 
is whether by the terms of the policy in question the assured was re- 
quired to give notice of the injury sustained by its employé before it 
had any notice of such injury. The court below held that it was, 
both by its rulings in respect to the plaintiff's offer of proof and in 
its instructions to the jury, and thereby, in our opinion, conrnitted 
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clear error. As said by this court in Empire State Surety Co. v. 
Northwest Lumber Co. (C. C. A.) 203 Fed. 417: 

"It is self-evldent that a party cannot give notice of an accident in respect 
of wliich a claim can be made until he himself is informed of it, or has knowl- 
edge concerning it, and he could not te expected so to do." 

Nor does the clause in the policy involved in this case undertake to 
require the assured to give such notice, regardless of its knowledge or 
information on the subject. We repeat the clause: 

"That upon the occurrence of an accident, whether any claim be made in 
respect thereof or not, the assured shall immediately, and at the latest within 
teu days, or within the time flxed for giving notice of accidents under lia- 
bility Insurance policies by any spécial law of the state in which the policy 
is issued, give notice in writlng of such accident to the company," etc. 

Not only is there hère no express requirement for the impossible 
giving of notice of something not known to hâve occurred, or concern- 
ing which the assured has no information, but the very terms in which 
the provision is couched indicate that no such unreasonable interpré- 
tation is permissible. 

[2] The notice is hère required to be given "immediately, and at 
the latest within ten days, or within the time fixed for giving notice 
of accidents under liability Insurance policies by any spécial law of 
the State in which the policy is issued." If the word "immediately" 
was not thus qualified, and stood alone, it would, under the well-es- 
tablished law upon the subject, be held to imply a reasonable notice 
in view of ail of the circumstances of the case. Fidelity & Deposit 
Co. v. Courtney, 186 U. S. 342, 22 Sup. Ct. 833, 46 L. Ed.' 1193; 
Guarantee Co. v. Mechanics', etc., Co., 183 U. S. 402, 22 Sup. Ct. 124, 
46 L. Ed. 253 ; American Surety Co. v. Pauly, 170 U. S. 133, 18 Sup. 
Ct. 552, 42 L. Ed. 977 ; Ward v. Maryland Casualty Co., 71 N. H. 
262, 51 Atl. 900, 93 Am. St. Rep. 514; Germania Insurance Co. v. 
Boykin, 12 Wall. 433, 20 L. Ed. 442; Mandell v. Fidelity & Casualty 
Co., 170 Mass. 173, 49 N. E. 110, 64 Am. St. Rep. 291; Edgefield 
Mfg. Co. V. Maryland Casualty Co., 78 S. C. 73, 58 S. E. 969; Wood- 
men's Accident Association v. Byers, 62 Neb. 673, 87 N. W. 546, 55 
L. R. A. 291, 89 Am. St. Rep. 777; Phillips v. Ben. Soc, 120 Mich. 
142, 79 N. W. 1. And that the insurance company in this instance did 
not mean the word "immediately" to be taken and enforced literally 
is conclusively shown by the fact that it immediately followed it with 
the words : 

"And at the latest within ten days, or within the time fixed for giving no- 
tice of accidents under liability insurance policies by any spécial law of the 
;state in which the policy is issued." 

We hâve examined the décision of the Suprême Court of Victoria 
in the case of Victorian Stevedoring & General Contracting Co., Lim- 
ited, v. Australian Accident Insurance and General Guarantee Co., 
Limited, 19 Victorian Law Reports, 139, citedin the brief of the in- 
surance company. Two of the leàrned judges sùstained a position like 
that taken by the défendant in error herein. The third jùdge con- 
curred in the judgrhent, but rested his opinion iipon a différent point, 
not material to this case. But the judge who tried the case, and who 
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was also a judge of the Suprême Court of Victoria, had been of a dif- 
férent opinion, and wrote in part as follows: 

"• ♦ * rphe défendants undertook to recoup to the plalntiffs any snm 
not exceedjng il.OOO' whlch they might hâve to pay for injuries caused by 
the négligence of their workmen or other employés lu the service of the plaln- 
tiffs or by their works to third persons. The pollcy recites certain facts, and 
then puts in the .prorisos which ralse the questions in dispute. The first 
proviso that was made refers to the conditions anuexed to the pollcy, and 
makes them a part of the contract ; and it is contended on behalf of the de- 
fendant that those conditions are really conditions précèdent to a person's tl- 
tle to recovér, or, rather, that noncoïnpliance with them is a bar to the right 
to recover. 

"The first condition is that 'upon the occurrence of any injury notice in 
writing ther'eof shall within seven dàys be given by the Insured to the Com- 
pany at their office where this pollcy hasibeèn Issued.' Did the iiartles really 
niean, vi'hen they sald that, that if notice was not glven exactly wlthln seven 
days — if a few minutes over the tlme,- for' instance, elapsed, or If It becanie 
impossible to give It by reason that tie plalntiffs dld not themselves kuow 
of the accident earller — that their right ta . be reimbursed uuder the terms 
of the policy would be at an end, that ^ they were to lose the £1.000.? Was 
it meant that the défendants should be ' ehtitle'd to say: 'You hâve glven no- 
tice flve minutes too late, and we will therefore keep your premiums and 
pay yon nothing?' The very statement wa.s absurd. I caunot believe that 
the parties intended anything of the sort. What they did intend was to place 
an obligation on the plaintliïs to glve notice, thereby entitling the défendants 
to compensation if they sustalned any Injury for vvant of that notice. It 
was never intended that the mère fact thàè notice was not given should be 
a complète answer to an action. * * * So far as relates to the first con- 
dition, I hâve no doubt whatever that wliat the parties meant was: 'You 
shall give me notice of the occurrence of any injury. If you don't glve no- 
tice, you niay bestill entltled to recover; but I shall get from you any dam- 
ages I niay sustain from want of that notice.' " 

[3] We are of the opinion that the court below was in error in 
holding that the policy in suit required the assured to give notice of 
the injury to its employés, regardless of its own knowledge or in- 
formation upon the subject, and in holding that the assured was not 
entitled to its costs and attorney's fee expended on the appeal of the 
Merrill case, as well as to its costs and attorney's fee paid in défense 
of that action in the superior court of the state of Washington. 

The judgment is reversed, and cause remanded for a new trial. 



In re LANE LUMBER CO., Limited. 

(Circuit Court of Appeals, Nlnth Circuit. September 8, 1913.) 

No. 2,243. 

Bankruptcy (§ 257*) — Sale of Assets — Bid^Acceptance — Withdbawal. 

A bankrupt's trustée having the assets' of a lumber corporation for 
sale, petitioner filed with him two papers entitled "proposais to purchase" 
in which he proposed to purchase certain property and assets of the 
bankrupt, subject to the Confirmation and approval of the court. After 
speciflcally descrlblng i quantifies of lumber and pièces of real esta te, one 
of the proposais recited that the bid was made as a bld on the property 
as a whble, and that a deposit of $1,000 was made as évidence of good 
faith, to be returned in case of nonacceptance. It further provided for 

•For other cases see same toplc & § numbbe Jn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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dellvery of abstracts of tltle to petitioner's attorney by tbe trustée and 
for return of such deposit after examination in case the title was un- 
satist'actory, and, if petltioner sliould fail to complète the contraet on the 
proposai being accepted and approved by the court, the damage for such 
fallure should be Ilnilted to the payments made. The other proposai 
liad référence to timber lauds and was practicaiiy the same. Tiie trus- 
tée petitioned the référée for confirmation of the saie to petltioner, al- 
ieging that he believed the "proposais to purchase" should be accepted 
and the sale conflrraed after 10 days' notice to creditors. The référée 
l)ublished notice to creditors "of a proposed sale of the property to pe- 
titiouer," but 5 days before the day set for the hearing petltioner notified 
the trustée that he withdrew his proposais and elected not to complète the 
sale. HeJd, that the proposais were not mère offers which the petltioner 
could withdraw at any time before acceptance by the trustée but were 
coutracts to purchase based on a suflBcient considération ; the trustée 
liaving doue ail that devoived on him to do when he approved the pro- 
posais, advised confirmation, and took the necessary steps to that end. 

[Ed. Xote.— For other cases, see Bankruptcy, Cent. Dig. §§ 356, 357; 
Dec. Dig. § 257.*] : 

Pétition for Revision of Proceedings of the District Court, of the 
United States for the Northern Division of the District of Idaho, in 
Bankruptcy; Frank S. Dietrich, Judge. 

In the matter of the bankruptcy proceedings of the Lane Lumbef 
Company, Limited, Pétition by Duval Jackson to be relieved from a 
bid for the purchase of certain of the bankrupt's property. Denied. 

Samuel L. Boyd, as trustée in bankruptcy of thé Lane Lumbér Company, 
Ijimited, a corporation, bîinkrupt, was duiy authorized by the United States 
District Court in and for the District of Idaho, Xotthern Division, to sell at 
private sale ail of the real and Personal property of the bankrupt sub.1ect to 
the approval of the court. On June 24th Duval Jackson, petltioner hereln, 
liled with the trustée two jiapers substantially alike, entltled "proposai to pur- 
chase" certain property. In theni Jacksoii "proposes to purchase," subjectto 
the contirmatiou and approval of the court, certain property and assets of 
the I^ane Lumber Company. After speclflcaily descrlbing quaiitlties of lum- 
bér and pièces of real estate, one of the otïers continues: 

"The prlces set opposite and sevèral items ' nientloned in said schedule are 
not deenied accurate by the undersigned, but the bid is made as a' lump bid 
on the property as a whole. 

"For this pToperty the undersigned offers you the sum of $69,519.40, of which 
sum I deposit with you at this time the sum of $1,000 as évidence of my good 
faith, to be returncd to the undersigned in case you fall to secure the accept- 
ance and confirmation by the court to this proposai. The further sum of $30.- 
000 is to be paid by the undersigned on July 24, 1912, and the further sum 
of $20,519.40 is to be paid September 24, 1912, at which time you are to con- 
vey to me ail the property aforesald by good and suflicient deeds and instru- 
ments of conveyance, and deliver actual possession thereof to the undersigned. 

"L'pon the making of the paynient of the further sum of $39,000 I agrée that 
the insurance now on the said property shall be propérly indorsed so as to 
make the same payable in the first instance to you as trustée in bankruptcy 
as your interest may appear, in order to protect your estate in the paynient 
of the further sum of .¥29,519.40 ; the remaining interest in the insurance to 
be carried, of coursCi on my behalf. 

» « * « * •• • * « 

"Within flfteen days from this date you are to deliver to my attorneys 
abstracts of title covering ail of the l'eai property herein described, shovv- 
Ing unlncumbered tltle clear of incumbrances, save those mentioned herein, for 
the examination of my attorneys. Should their examination disclose that 
the tltle to any of the tracts is détective in so substantial a manner as to af- 



»For other cases see same topic & § numbeh rn Dec. & Am. Dlgs. 1907 tff Oate, & Rep'r Indexe.5 
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fect my wUlingness to go on witli tliis transaction, I hâve tlie rîght, witliin, 
flfteen days after receipt of said abstracts, to require you eitlier to clear said 
title or to refund me the initial payment, in case you are unable to do so. 
Should this proposai to purchase be accepted by you and approved by the 
court, it is with the distinct and express uijderstandiug of ail parties cou- 
cerned that the damage for failure on my part to complète the fulfillnient 
of any part et this proposai is to be limited to such payments as hâve bcea 
made." 

In the other offer, after a minute description of certain tlmber lands, whlch 
belonged to the bankrupt corporation, the follov\'ing language appears: 

"As an évidence of my good faith in making this hid, I hand you here- 
with the sum of $1,000 and I offer you for the said timber land the sum ot 
$70,480.60, payable $.35,000 on December 24, 1912, and ?.'Î4,480.60 March 24, 
1913, each of said payments to bear interest at the rate of six per cent. 
per annum from July 24, 1912, interest to be paid at maturity on each pay- 
ment 

"I hâve had no opportunity to détermine your title to thèse timber' lands, 
or to détermine the quantity of timber upon them, and I am thereforo com- 
pelled to rely upon the représentations contained in the above spécifications 
and the priées set forth in your schedule. It is understood and agreed as a 
condition of this proposai that I hâve until Septemlier 24th in which to ex- 
amine the titles and to scale the timber lands in order to détermine whether 
or not the estimâtes of values comprehended in said inventory are correct, and 
whether or not the title to said land is as represented in said schedule. If I 
iind it to fail in a substantlal particular thereof I am entitled to hâve my 
original payment of $1,000 returned to me on demand on or before December 
24, 1912. No triiding variation shall be sufHcient to vitiate this proposai on 
my part. 

"At the time of making the last payment, you are to convey to me the whole 
of the property therein scheduled by good and sufficient deeds and instru- 
ments of conveyance, and to deliver to me the right of possession of the 
whole of said lands and every part thereof save only the property referred to 
as being In litigation. As to this, quitclaim deeds of your interest will be 
suflicient. 

"Should you fail to accept this bid or fail to hâve your acceptance con- 
firmed by the court and be thereby not enabled to consummate to the condi- 
tions specified in this proposai, then, and in that event, you are to return to me 
the said sum of $1,000 hereby deposited with you as évidence of good faith. 

"Within thirty days from this date you are to furnish abstracts to me 
showing unincumbered title clear of incumbrances, save those mentioned 
hereiu, for the examination of my attorneys. Should their examination dis- 
close that the title to any of the tracts is defective in so substantlal a nian- 
ner as to affect my willingness to go on with this transaction, I hâve the 
right within fifteen days after receipts of said abstracts, to require you either 
to clear said title or to refund me the Initial payment in case you are unable 
to do so. Should this proposai to purchase be accepted by you and approved 
by the court, it is with the distinct and express understanding of ail parties 
cpncerned that the damage for failure on my part to complète the fulfillment 
of any part of this proposai is to be limited to such payments as hâve been 
made." 

Thereafter, on June 27th, the trustée filed a pétition with the référée in 
bankruptcy praying for confirmation of sale of the real and Personal proper- 
ty of the bankrupt to Duval Jackson. The trustée set forth that he believed 
each of the "proposais to purchase" should be accepted and the sale confirmed 
after ten days' notice to the creditors, as was required in the order of sale. 
Thereafter, on June 29th, the référée published a notice to the creditors and 
other persons interested that the pétition of the trustée for approval and con- 
firmation "of a proposed sale" of the property to Jackson would be heard on 
Monday. July iSth. On Jnly lOth Duval Jackson, who had made the pro- 
posais referred to, sent a telegram to the trustée saying: 

"I withdraw my two proposais under date of Jime twenty-fourth, nineteen 
hundred and twelve, for the purchase of the timber lands, real estato, property 
and assets of the Lane Lumber Company, Limited, a Corporation, involiiutary 
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bankrupt. AU bids or propositions made by me are hereby withdrawn and 
bave also sent you notice to that effect by mail to-day." 

On July 15, 1912, before the hour set for the confirmation of the sale, Jack- 
son caused to be flled wltb tbe référée in bankruptcy two papers notif5'ing 
the trustée that he desired to and did withdraw "each and ail of the pro- 
posais and propositions made in référence to said property and each and every 
part of the same" and requesting that the amount deposited with the pro- 
posais be returned. The référée proceeded to a hearing of the application for 
confirmation of sale to Jackson and made au order to the effect that, a hear- 
ing having been had pursuant to a notice to ereditors at which no objections 
were made "to the sale of the said real and personal property referred to" 
in the pétition of the trustée flled June 27, 1912," the sale of the real estate 
and Personal property referred to, save and except certain legs and lumber, the 
appraised values of which were to be deducted from the purchase price to 
be paid by Jackson, was confirmed. The only reason why the sale of ail of 
the property eovered by one of the offers was not oonfirmed in strict accord- 
ance with the ofEer of Jackson was that, in order to meet a payment which 
would become due soon after the sale by the estate of the bankrupt, it was 
necessary for the trustée to procure funds out of the only resources to be 
availed of by sale of certain property. It Is found that Jackson knew that on 
August Ist such payment would be due, and that the trustée had no money 
on hand with which to pay the indebtedness, and that the trustée was rely- 
Ing upon the fulflllment of the purchase by Jackson in order to raise money to 
meet the payment. Thereafter the référée ordered the trustée to pay Jackson 
the $2,000 theretofore deposited. On review, the order of the référée was re- 
versed by'the District Court, whereupon in due course the case was brought to 
this court by a pétition asking that the decree of the District Court be set 
aside. 

Frank W. Reed and Eugène V. Boughton, both of Cœur d'Alêne, 
Idaho, and Clay H. Alexander, of Kansas City, Mo., for petitioner. 
E. N. La Veine, of Cœur d'Alêne, Idaho, for respondent. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). Cor- 
rect solution of this case is dépendent upon the construction of the 
writings referred to in the statement. We must look for the real 
intent of the parties, as evidenced by the language they hâve used,. 
and in that way arrive at a proper légal effect. 

The contention of the petitioner is that he had a right to with- 
draw his offers or bids at any time before the acceptance thereof 
by the trustée because they were merely offers to contract in the fu- 
ture. But we must hold otherwise. 

Jackson accompanied his proposai with the money transmitted to 
the trustée as an évidence of good faith in making his bid and in 
his offer went into détail sufficiently far to specify conditions with 
respect to the title to the property, times, and manner of payment. 
Furthermore, to protect himself against failure to complète fulflll- 
ment of any part of his bid, he limited the damage to the amount of 
such payments as he had made when he offered to buy from the 
trustée. He made a bid by which he fairly agreed to take the prope'r- 
ty described, provided always the conditions with respect to title 
could be fulfllled by the trustée. It is of no controlling force that 
he called his offer a proposai to purchase. We must look into ail the 
provisions of the writings. Doing so, it is plain that his payment of 
$2,000 was intended to be applied on the purchase price of the pfop- 
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erty with the understanding that, if he should fail to complète the 
purchase, no damages could be recovered beyond the limit of the 
sum paid to the trustée. 

It clearly appears that, after due notice to ail creditors, the court 
made and filed an order "approving and authorizing private sale of 
the real and personal property by the trustée, subject to the approval 
of the court after due notice to ail creditors." Again, after he had 
feceived the bids of Jackson, in submitting his action to the court for 
coniirmation, the trustée set forth : 

"That, In order to deliver said property to the purchaser, It is necessary 
* * * to hâve givea ten days' notice as required in the order of sale here- 
In, given to ail the creditors, so that the creditors herèin may détermine 
whether or: not they désire (for) said sale to be eonflrmed hy the court." 

It was also set forth that friuch of the property was deteriorating 
in value by being kept, and that great expense would attach unless 
"said sale" was confirmed and the property converted into money. 

As we read the several writirigs by the parties, we gather that it was 
the intention of the trustée to sell to Jackson and that it was the in- 
tention of Jackson to buy in accordance with his oiïer and vmder the 
conditions named therein. The trustée seems to hâve done ail that 
devoived upon him to do. He approved of the bids of Jackson, set 
forth the offers in his pétition to the court, and advised confirmation 
of saleby the court, and acted in ail respects with prompt and careful 
regard for the interests bf the estate.' Mason v. Wolkowich, 150 Fed. 
699, 80 C. C. A. 435, 10 L. R. A. (N. S.) 765. As was said by thé 
learned judge of the court below : 

"There was au aceeptanee and a partial performance on the part of the 
trustée; the estate parted with a considération. Ilaving induced tlie offlcers 
to refrain from looking elsewliere for a purchaser and to inciir expenditnres in 
reliance upon his promises, Jackson cannot be lieard to say there was no con- 
sidération." 

The circumstances connected with the whole transaction made the 
relationship one of contract between the trustée and Jackson. In 
re Jungmann, 186 Fed. .302, 108 C. C. A. 380. If the offer was one 
which could be withdrawn by Ja.ckson at any time, it would bave been 
wholly unnecessary to hâve made a cash deposit or to hâve entered 
into the détail employed in the written bids. While the sale to Jack- 
son was not confirmed as to a part of the property inchtded in one 
of the ofifers, it would hâve been confirmed in strict accord with the 
offer of Jackson, had it not been for Jackson's refusai to proceed to 
carry out his agreement. This feature of the case, however, loses 
importance, becàuse the record shows that Jackson gave his notice 
of withdrawal to the trustée and the référée before the hour for 
hearing the pétition for confirmation and with knowledge df tlie finan- 
cial condition of the estate. His positioii was that he would not com- 
plète the purchase and desired to withdraw his offers ; but, as it \Vas 
hi? unwillingness to perform which created the situation, the trustée 
was not obliged to go through the useless formality of obtaining con- 
firmation of the sale in strict accord with Jackson's offer. 

Holding that there was a contract and that Jackson bas no right 
to a return of the money, the decree of the lower court is affirmed. 



THE TBANSFEK NO. 20 767 

THE TEANSFteR NO. 20. 

THE OLYMPIA. 

(Circuit Court of Appeals, Second Circuit. June 14, 1913.) 

Nos. 21-:«_ 215. 

CoiLisioN (§ 95*) — Meeting Tows — Fault of Tug. 

The tug Olympia with two scows in tow tandem was passîng down East 
river near the Astoria shore on an ebb tide wlien both the scows came into 
collision with a car float on the port side of transïer tug No. 20 which 
was bound up with a tow on each iside. The tows approached each other 
on either side of Hallett's point and exchanged signais for passing port 
and port. Held, on confllcting évidence, that the collision toolj place be- 
low the point, where the transfer had properly stopped to allow the other 
tow to pass, and was due solely to the fault of the Olympia in keepiug 
toc close to the shore. ' ' 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §| 200-202 ; Dec. 
Dig. § 95.* 

Collision with or between towing vessels and vessels in tow, see note 
to The John Englis, 100 0. C. A. 581.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Mary A. Quigley, exeçutrix, etc.,, against the 
steam tug Transfer No. 20, the New York, New Haven & Hartford 
Railroad Company, claimant, and steam tug Olympia, the Goodwin 
Sand & Gravel Company, claimant; Cleary Bros, against the same. 
Decrees against the Olympia, and her claimant appeals. Affirmed. 

The following is the opinion of the District Court by Hough, Dis- 
trict Judge: 

Libelants are owners of two scows which coustituted . the tandem tow of 
the Olympia on January 11, 1912, when, with the tide ebb, the weather clear, 
the wind negligible, and in broad daylight, successive collisions occunva be- 
tween the scows and the tow of the Transfer No. 20 near Hallett's Point 
Light. The Transfer 20 was in charge of two car floats, one on each side. 

The Olympia was bound down the East river, and the No. 20 was bound 
the other way. It is either admitted or clearly proven that each vessel blew 
the usual one whlstle and each saw the other across Hallett's point and there- 
upon exchanged and understood a one wlùstle signal. It is also admitted 
that under thèse circumstances it was the duty of the Transfer to remain 
below Hallett's point until the Olympia and her tow had gotten clear, and 
the duty of the Olympia to go clear of the point by a proper margin of 
safety. Nevertheless a collision occurred, which cannot be accounted for ex- 
cept by négligence on the part of one or both masters distinctly more glaring 
than is usual in litigation of this class. 

The question of f act presented by the évidence may be stated thus : If the 
collision happened below Hallett's point (that is, nearer Manhattan), then the 
Olympia must hâve been at fault; if it happened above the point, then the 
Transfer did not live up to the agreement that she made by the exchange of 
two whistles, and she is at fault. Those in charge of the Transfer and her 
tow ail agrée that after the exchange of one whistle the Transfer immediately 
stopped her engines and remalned behind the point at a distance of not over 
a hundred feet from the Astoria shore, but that the Olympia, cutting too close 
to Hallett's point, went clear herself but dragged first one and then the other 
of her tows against the car float. 

•For other case» see same topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Those in charge of the Olympia agrée tliat with a flotilla, wliich was a 
llttle more than 420 feet long (from the how of th© tug to the stern of the 
after scow), they shaped theîr course in the true tide and passed Hallett's 
I^oint Light 400 feet oft' wlth the tow direçtly astern, but that nevertlieless 
the Transfer, advancing nearly 400 feet beyond the place where she should 
hâve been, caught the tow before ît could get by. 

The évidence from the Olympia also asserts that, if that tug had tried 
to do what the ïraiisfer says was done, the tide-set at Hallett's point is so 
strong that she could not hâve gotten close enough to eft'ect the necessary 
contact. AU the witnesses in this case were examined in open court ; no 
attack upon the credibility of any of them has been made ; and the coui t 
must turn, to décide as to the weight of évidence, from the interested wit- 
nesses to tliose who had no connection with the navigation of either tug or 
tow. Captain McKinnon was in charge of a dredge worklng In the neighbor- 
hood. He confirms in substance the original course of the Olympia, but after 
she had gotten clear of his dredge he watched her no further, and it Is per- 
f ectly possible that the Olympia might hâve done that which produced colli- 
sion after Captain McKinnon ceased to see her. 

The master of the Anna W. was on the 102d street pier, and he does as- 
sert that he savv the two tows in very close proximlty, 200 feet "ofC the Llght." 

The master and mate of the Intrepid passed the Olympia (bound east) above 
Hallett's point, and by looking backwards they observed the tows very close 
together (but thought that they had barely gone clear) about 75 feet above 
Hallett's Point Light. 

It is to be observed that the last three witnesses enumerated do not con- 
firm the story of the Olympia as to the distance by which she cleared the 
Llght. On the other hand, the keeper of the llghthouse and another observer 
déclare that they were on shore and watchlng at the moment of collision, 
and both agrée that the collision occurred 150 feet below the Llght and wheu 
the starboard side of the Transfer's tow was not more than a hundred feet 
from the shore. This is positive aud unimpeached testimony from whoUy 
dlsinterested witnesses and confirmatory in every détail of the statements as 
to navigation made by those in charge of the Transfer. 

This case must be declded by the weight of évidence. In my judgment that 
weight is on the side of the Transfer, and it results that eacli of the llbels 
first above named will be sustalned against the Olympia and dismissed as 
against the Transfer. 

Foley & Martin, of New York City, for appellant. 

J. T. Kilbreth, of New York City, for Transfer No. 20. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PËR CURIAA'I. Decrees affirmed, with interest and costs of this 
appeal to No. 20 against the Olympia. 



CINCINNATI, H. & D. KY. CO. v. SHERIFF OF CITY OF NEW YORK. 

(Circuit Court of Appeals, Second Circuit. June 14, 1913.) 

No. 229. 

SHERIFFq ANP CONSTABLES (§ 47*)— -CoîfpENSATION — POUNDASE FeES. 

Though out of proportion, to the work done and riak taken, the fées 

, and poundage of a sheritï on a levy issued out of the state court before 

reraoval of tlie action to the fédéral court, and discharged on the glvlug 

of a bond, should be flxed and taxed at the amouut to iwhich lie is en- 

titled under Laws N, Y. 1892, c. 418. 

:, [Ed. 'Note. — For other cases, see Sheriffs and Constables, Cent. Dig. §§ 
72-74; Dec. Dig. § 47.*1 

*Eor other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by Charles A. Bruce and the Corporate Organiza- 
tion & Audit Company against the Cincinnati, Hamilton & Dayton 
Railwày Company. Défendant seeks by writ of error to review an 
order fixing and taxing the fées and poundage of the sheriiï of New 
York County under an order of attachment issued by the state court 
before removal of the cause. Affirmed. 

Following is the opinion of Coxe, Circuit Judge, in the District 
Court : 

This case cornes bere on a motion by the sheriff of the county of New York 
for an order fixing and taxing Ms fées and poundage upon a levy niade under 
a warrant of attachment issued out of the Suprême Court of the state, prior 
to the removal of the action to this court. The warrant was regularly is- 
sued and under It the défendants property was duly attached pursuant to 
the provisions of sections 644, 647, 648, 649 and 709 of the New York Code. 
The property consisted of stock and bonds and a deposit of $20,607.97 held 
by a New York banking house as security for a demand note of $500,000, owned 
by the bankers. Subsequently a bond was glven and the attachment was 
duly discharged by an order of this court. 

Although the amount claimed by the sheriff is grossly out of proportion to 
the work done and risk taken by him, I see no answer to hls clalm. Ile seems 
to hâve done everything which the law required In making the levy. He couhi 
not hâve taken the property into hls possession because the bankers inslsted 
that they held a valid lien upon it. Hls action resulted in securing the plain- 
tifCs' clalm as effectually as if he had the securities in his possession. The 
sheriff has done his work and is entitled to the fées allowed by the state 
statutes. The proposition that the fées are out of proportion to the work 
done is one which should be addressed to the Législature and not to the 
courts. Under the law as Interpreted by the New York authorlties, I think 
the sheriff is entitled to hls fées. See chapter 418, vol. 1, Laws of New York, 
1892, p. 868 ; Jones v. Gould, 114 App. Div. 120, 99 N. Y. Supp. 789 ; Jones 
V. Gould, 119 App., Dlv. 817, 104 N. Y. Supp. 935; Plummer v. Tower Co., 
88 App. Div. 452, 85 N. Y. Supp. 107. 

The question was recently determined by this court, Judge Noyés writing 
the opinion, lu Lindsey v. Rubber Co. (D. C.) 197 Fed. 775, where the situation 
was substantlally the same as in the case at bar. 

The motion is granted. 

S. F. Hartman and Stanchfiekl & Levy, ail of New York City, for 
plaintifiE in error. 

F. A. O'Neill, of New York City, for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 
PER CURIAM. Judgment affirmed. 



PERFECTION COOLER CO. v. CORDLBY et al. 

(District Court, D. Massachusetts. August 26, 1913.) 

No. 83 (C. C. 521). 

PATEKT.S (§§ 62, .328*) — Anticipation — Wateb Coolek. 

Evidence considered, and ftc?4 insufficient to show anticipation of the 
Newell patents. No. 895,781 and No. 895,782, for water coolers by an 
unpatented structure, under the rule that to establish the Identity of 
the two structures, after the lapse of a number of years, something more 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
207 F.— 49 
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than oral testliiiony is requlred, and in view of the fact that, conceding 
Identity, the évidence that the use of the alleged anticipatlng structure 
aiitedated the Xewell invention rested entirely on the recollection of wit- 
nesses and was not clear. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 78; Dec. Dig. 
§ 62.*] 

In Equity. Suit by the Perfection Cooler Company against Henry 
G. Cordley and others. On supplemental bill in the nature of a bill 
of review, filed by défendants by leave of court March 26, 1913. Sup- 
plemental bill dismissed. 

For former opinion, see 199 Fed. 440. 

A. S. Pattison, of Washington, D. C, James A. Tirrell, of Boston, 
Mass., and Livingston Giiïord, of New York, N. Y., for complainant. 

Ellis Spear, Jr., of Boston, Mass., A. P. Greeley, of Washington, 
D. C., and W. K. Richardson and Harrison F. Lyman, both of Bos- 
ton, Mass:, for défendants. 

DODGE, Circuit Judge. This bill, filed by the défendants, has been 
answered by the plaintiff. The additional évidence tending to prove 
or disprove the additional facts alleged in the bill has been taken. 
The question presented is whether it requires any modification of the 
conclusions arrived at by Judge Coït, upon which his decree, entered 
September 16, 1912, and adjudging certain claims of the patents sued 
on valid and infringed, was entered. See 199 Fed. 440. 

The main défense before Judge Coït was that the patents sued on, 
being United States patents 895,781, August 11, 1908, and 895,782, 
of the same date, both to Isaiah Newell, were void for want of in- 
vention, in view of the prior art. 199 Fed. 444, 445. As to alleged 
anticipations, Judge Colt's opinion refers only to the "Rose invention," 
covered by United States patent 715,609, December 9, 1902, and to a 
so-called Estes cooler. 199 Fed. 445. 

Under their supplemental bill, the défendants hâve undertaken to 
establish an anticipation of Newell by a water cooler apparatus said to 
hâve been devised by Charles R. Towle, of Haverhill, Mass., and to 
bave been in public use at a factory in Haverhill f rom and after some 
time in June, 1900. Newell applied for his earlier patent July 22, 
1902, and for his later patent September 26, 1903. Proof that the 
Towle cooler embodied the inventions covered by the Newell claims, 
which this court has sustained, and was in public use, as the supple- 
mental bill allèges, from and after June, 1900, would entitle the de- 
fendants to bave the decree of September 16, 1912, superseded by a 
decree dismissing the plaintifï's bill, unless Newell can claim an earlier 
date for the inventions described in his first patent than July 22, 1900, 
two years before his first application. 

Newell died in 1909, pending the litigation hère and elsewhere in 
which the validity of his patents has been questioned. The plaintiff 
contends that his date of invention was in 1899. The Court of Ap- 
peals for the District of Columbia, upon appeals from the Patent Of- 
ce in interférences to which he was a party, afifirmed décisions by the 

•For other cases see same toplc & § nitmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Commissioner of Patents awarding priority to him. In those pro- 
ceedings Newell alleged conception and disclosure in the spring of 

1899, and réduction to practice in the early summer of 1899. His ad- 
versaries alleged conception in August, September, or November, 1901, 
and réduction to practice in February, 1902. In the opinion of the 
court it was said : 

"Taking, therefore, any date between the fall of 1899, or tlie early part of 

1900, * * * as a date for the réduction of the invention to practice, we 
think neither coneealment nor abandomnent can be charged against Newell." 

It was also said in the same opinion, regarding a large number of 
«xhibits offered by Newell, that they show him to hâve been engaged 
constantly, from the summer of 1899 up to and after the date of his 
application, in experimenting on and improving his original inven- 
tion. Rose V. Clifford, 31 App. D. C. 195, 199, 200. 

Judge Colt's opinion in this court contains nothing further in ref- 
«rence to thèse questions than the f ollowing : 

"In View of the évidence in the présent record and the décision of the 
Court of Appeals in Rose v. Clifford, supra, it seems to me that the eomplain- 
ant has flxed the date of the Newell invention at a time prior to the Rose 
invention which was in Interférence in that case, and which is eovered by his 
patent, No. 715,609, dated December 9, 1902." 

The défendants further assert, in their supplemental bill, the récent 
discovery by them of évidence to prove that an exhibit, claimed by 
Newell to be the first cooler embodying his improvements and to hâve 
been built by him in the spring or early summer of 1899, was not in 
fact built before 1902, and that other cooler exhibits claimed to hâve 
been made by Newell in 1899 were not in fact made until 1902 or 
thereafter. If thèse facts are established by their évidence, they also 
are sufiiicient to prevent Newell from being regarded as the first in- 
ventor, and will require the decree of September 16, 1912, to be set 
aside in the défendants' favor. 

A previous opinion in this case, dated March 22, 1913, has stated 
the grounds upon which the défendants hâve been allowed, after the 
case had once been decided hère, to introduce évidence for the above 
purpose; the record on their pending appeal having been returned 
hère for that purpose. 

1. Is the évidence taken since March 22, 1913, under the supple- 
mental bill, sufficient to prove the Towle cooler to hâve embodied the 
sustained claims of the Newell patents, and to hâve been in public use 
from and after June, 1900? 

The first question hère is : Precisely what was the Towle cooler ? 
It has been described by several witnesses for the défendants, prin- 
cipal among whom are Charles R. Towle, who says he contrived it, 
and Charles H. Morse, who says he made it. Charles R. Towle has 
been associated with Fox, in whose factory at Haverhill the public 
use claimed to hâve been made of the Towle cooler is said to bave 
taken place, since 1895, as foreman of a department in that factory. 
Charles H. Morse is a tinsmith in Haverhill, employed by W. C. Ben- 
nett & Co., of that place, from 1899 to 1907, and subsequently by 
their successor, O. F. Bennett. Towle says he made a rough sketch, 
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explained it to Morse, and got him to construct tlie device according 
to the sketch. The sketch "is not produced, hut what Morse is said 
to hâve constructed, or part of it, is made a défendants' exhibit, mark- 
ed "Fox Factory Coder." It consists of an outer wooden box, 27 
inches long, 15 inches wide, and 15 inches high, with an innerme- 
talHc Hning; a space being left between lining and box wherein is 
found an insulating packing. Within is a smaller metallic tank, 11 
inches long, 5 inches broad, and of nearly the height of the metalhc 
casing of the box. A pipe leads from this tank through the metalhc 
lining and the box, provided outside the box with a faucet from which 
the handle is absent. Another pipe leads from inside the lining 
through the outside of the box. This appears to hâve been intended 
ako to carry a faucet outside the box, but no faucet is now there. 
Morse says he constructed this apparatus according to Towle's sketch 
and instructions; the wooden box being furnished by Towle. 

This "Fox Factory Cooler," as it stands, when first brought forth 
for use in litigation involving Newell's patents, was taken in 1910, 
according to the défendants' évidence, from under the sink in the 
making room of the Fox factory. It then contained rubbish, and had 
not been used as a water cooler since 1904. The witnesses Towle 
and Morse, above mentioned, say that it had, when originally con- 
structed, two covers, now missing, a larger cover for the larger part 
of the metal-lined box, and a smaller cover for the smaller tank with- 
in ; the smaller cover being provided with a hole having beveled edges 
and adapted to receive the neck of an inverted water bottle or carboy. 
They say, also, that each of the two outlets mentioned was provided 
with a faucet. Upon completion, according to them, the device was put 
to use in the making rooni ref erred to ; ice being placed in the box out- 
side the smaller tank, water for drinking being contained in that tank, 
supplied to it from bottles or carboys supported in an inverted posi- 
tion by its cover, their necks projecting downward through the cover 
below the level of the water in the tank beneath. From this tank the 
drinking water was drawn, as required, through the connected out- 
let and faucet. The place of the water dravv'n from the tank would 
then be immediately supplied from the bottle above, through the water 
in which air would bubble until the air pressure again balanced. The 
drinking water was kept cool by the ice or melted ice kept surround- 
ing it in the box; the water from melted ice being withdrawn as 
necessary through the other outlet and faucet. 

Assuming it to be true that the exhibit produced was, when complète, 
constructed and operated as above, I cannot doubt that it embodied 
ail the inventions covered by the Newell claims in controversy. 

But, under the décisions in this circuit, the burden is on the défend- 
ants to establish the identity of structure, between what is patented 
and what they claim to hâve anticipated it, by something more than 
oral testimony, even of the highest character, when, as hère, there has 
been a considérable lapse of time ; and for this purpose "concrète, 
visible, contemporaneous proofs which speak for themselves" are nec- 
essary. Emerson, etc., Co. v. Simpson, etc., Corp. (C. C. A.) 202 Fed. 
747. The exhibit "Fox Factory Cooler," as it stands, can hardly be 
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said to speak for itself. Without its covers, at least, it does not fur- 
nish in itself a complète démonstration that the Newell claims were 
embodied in it. Oral testimony bas to be resorted to for that purpose, 
and ail the testimony relied on for the purpose cornes from witnesses 
who testify after a long lapse of time. None of their testimony was 
taken before 1911, while the original construction of the exhibit is said 
to bave been in 1900, and by agreement of ail it had not been in opéra- 
tion since 1904. Whether it sufficiently answers the above descrip- 
tion of what is required in a situation like this is by no means clear. 

Conceding, however, that from the exhibit as we now bave it, f aucets, 
covers, and an inverted bottle supported by one cover in the requisite 
position may be inferred, the défendants' purposes require, as against 
Newell's first patent, that its use before July 22, 1900, be shown. 
Towle and Morse testify, with positiveness, that after they had made 
the exhibit above it was put into use, in its completed form, in the 
"making room" of Charles IC. Fox's shoe factory, in Haverhill, and 
that this was donc in 1900, at the beginning of the warm weather. 
Towle says it was in the first part of June, 1900. Morse does not un- 
dertake to fix the month, but says he moved to Haverhill in the fall 
of 1899, and did his worlf on this exhibit at the beginning of the fol- 
lowing summer. There is no serious dispute that during the warm 
weather drinking water was kept in the making room referred to, in 
various forms, that coolers of more than one kind were there tried, 
and that during one of the summers between 1899 and 1904 a cooler 
wherein the drinking water was supplied from inverted bottles over a 
tank — whatever its précise interior construction — was installed by Towle 
and used there for a time. As to the précise date of this installation 
and use there is much conflict, and many witnesses hâve testified on 
each side. Of ail thèse witnesses, Towle and Morse claim to hâve 
been more immediately concerned with the installation than any others, 
and their testimony regarding the date is therefore first considered. 

Like ail the other witnesses, they gave their testimony, now before 
the court, more than 10 years after the summer of 1900. Little con- 
fident reliance can be placed upon the mère recollection of any wit- 
ness, after such a lapse of time, when the question is in which of two 
or three successive summers such an event as this occurred, even if 
his recollection be aided by référence to an established date of some 
other event." Especially when recollections are in conflict, something 
corresponding to the tangible proofs required to establish identity 
of structure would seem equally essential, even for a prépondérance 
of évidence. Written memoranda made at the time might supply 
what is hère necessary to supplément recollection; but neither side 
has been able to produce anything of this kind bearing directly upon 
the date which is in dispute. The nearest approach to anything of the 
kind is found in the évidence of Miss Thompson, called by the de- 
fendants. She says she kept the books of W. C. Bennett & Co., 
Morse's employers, from 1896 to 1907. The books so kept by her, 
down to 1906, were destroyed near the end of 1908; but before their 
destruction, late in 1907 or early in 1908, she says she found in them, 
after a search made at Mr. Towle's request, a journal charge against 
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him, under date of June 18, 1900, in her writing, for "making water 
cooler." This date she vvrote down at the time she found it on a pièce 
of paper, which she gave Mr. Towle. Independently of what she 
found, she does not undertake to fix the date of making the cooler. 
Towle says Miss Thompson told him in 1908 that the date she found 
was in 1900, but does not produce the paper she gave him. Miss 
Thompson's testimony, given three years after her search of the 
books, and Towle's testimony, not only that as to the statement of 
Miss Thompson to him, but also bis testimony that the cooler was 
built in June, 1900, hâve to be considered in connection with an afft- 
davit shown to bave been made by him in 1910, a year before be tes- 
tified in this case, and two years after Miss Thompson's search, 
wherein he stated that the cooler was built "in the spring of 1899." 

Towle's statement in this afïidavit of 1910 is that he "directed C. 
A. Lawson to bave a cooler made as follows," etc. ; and in bis testi- 
mony hère he admits that the cooler he then ref erred to was the Towle 
cooler hère in question. Lawson himself is a witness for the défend- 
ants, on whose behalf he testified as follows : Up to 1905 he was sell- 
ing drinking water in Haverhill from the Smiley spring, Early in 
1900 he got the business of the whole shop at the Fox factory, anoth- 
er dealer having before that divided it with him. About May 1, 1900, 
he put into the making room a syphon cooler which he describes. 
This was later replaced by a cooler so described by him as to identify 
it with the Towle cooler. Towle had it made, Lawson agreed to pay 
half the costs, and Towle agreed that this should entitle Lawson to 
make others like it for his own use. He made such others, the next 
year and thereafter until 1904, to the number of about 20. It was 
about the middle of June when the Towle cooler was first put into the 
Fox making room. Ile or bis employés kept it supplied with drink- 
ing water and ice from the time it was installed until its use there 
was discontinued in 1904. 

As to Lawson, it appears that in October, 1904, he wrote in reply 
to inquiries by James H. Griffin, opposed as counsel at the time to 
Newell in the interférence proceedings above mentioned, that the 
Towle cooler was put into the Fox shop the last of June or the first 
of July, 1900, but lie could not give the exact date. But it appears 
that in February, 1910, Lawson also swore to an affidavit stating that 
"in the spring of 1899 he shared with Mr. C. R. Towle, of Haverhill, 
Mass., the expense of making a water cooler," of vvdiich he proceeded 
to give a description agreeing with that given by Mr. Towle. Law- 
son's first testimony in this case was given in the spring of 1911; 
but when again examined, in April, 1913, he declared that he was 
not so sure of the date of the Towle cooler installation as he had been 
in 1911. He had been a business competitor of Newell, and admitted 
that they were not particularly friendly. None of the above are cir- 
cumstances which encourage reliance upon his recollection regarding 
the date hère in question, without regard to testimony still later given 
by him on the plaintiff's behalf, after his examination as a witness 
for the défendants had been concluded, and which appears to bave 
been the resuit of représentations made to him by the complainant's 



PERFECTION COOLBR CO. V. COBDLEY 775 

agents or counsel, no représentative of the défendants being présent, 
regarding discoveries said to hâve been recently made as to matters 
affecting his testimony. 

Lawson's connection with the installation of Towle's cooler has 
seemed to me to make him a witness second only in importance to 
Towle and Morse on the question of date. Next after him seems to 
corne Edward J. Hayden, employed by him in the dehvery of Smiley 
spring water during the seasons of 1899, 1900, and 1901. He says 
his dehvery route included the Fox making room during thèse sea- 
sons, and according to him a cooler answering Lawson's description 
of his syphon cooler was there in use at the beginning of the season 
of 1900; but, because it did not work well, it was replaced after a 
short trial by Towle's cooler, and this happened about the end of the 
second week in June. Hayden also says he accompanied Towle to 
Bennett's, when Towle left the sketch for his cooler there, and heard 
him explain the sketch. Hayden says, further, that he supplied the 
Towle cooler with water, when completed, daily during the remainder 
of the season of 1900 and during the whole season of 1901, after 
which he left Lawson's employ. He continued to work in Haverhill 
until 1907 or 1908, since when he has been at his home in Nova 
Scotia. Within two or three years prior to his examination in 1913, 
he had corresponded with Lawson regarding the Towle cooler. Be- 
fore he left Haverhill he had been interviewed by Mr. Griffin, above 
mentioned, concerning it. 

M. K. Wentworth, a competitor of Lawson's in the spring water 
business in Haverhill, testifies to having seen an inverted bottle cooler, 
which he so describes as to identify it with Towle's, in the Fox mak- 
ing room about the last of June, 1900, again during the season of 
1901, and again during the season of 1902. In 1905 his concern re- 
covered the Fox f actory business f rom Lawson ; but he saw nothing 
more of the Towle cooler then, as above stated, until he saw the ex- 
hibit "Fox Factory Cooler" in January, 1910, under the sink there. 
His visits to the Fox factory during the seasons of 1900, 1901, and 
1902 were for the purpose of regaining his former trade there in 
spring water. But Wentworth, like Towle and Lawson, made an 
affidavit in February, 1910, containing the statement that a cooler 
like Towle's was used in the Fox factory "early in the year of 1899." 
At the time thèse affidavits were given, Wentworth was actively 
allied with Rose, one of Newell's adversaries in the interférence pro- 
ceedings, and he seems, indeed, to hâve been the person by whose 
efforts the exhibit "Fox Factory Cooler" was brought to light in 1910 
f rom its position underneath the sink in the Fox making room, where 
it had lain in disuse since 1904. 

Rose was défendant in 1910 in a suit upon the Newell patents, 
brought by the présent plaintiff in the District Court for the New 
York Southern district. In that suit Rose has now submitted, with- 
out a hearing, to a decree against him. But in 1911 he took évi- 
dence before an examiner, to be used in it, tending to prove anticipa- 
tion of Newell by the use of the Towle cooler in the Fox making 
room as early as June, 1900, which is hère asserted. Evidence was 
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also taken by the plaintifif to meet that taken by Rose. Much of the 
présent record consists of évidence thus taken in 1911, brought into 
the présent case by stipulation. The witnesses referred to above, 
except Hayden, are among those whose testimony was originally 
given for use in the New York suit ; Charles R. Towle, Lawson, 
and Wentworth having also been recalled and further examined for 
the purposes of this case. The défendants' record hère includes the 
testimony of 8 other witnesses claiming to ha,ve worked in the Fox 
factory during the season of 1900, or immediately after it, examined 
on Rose's behalf in 1911; and the plaintiff's record the testimony 
of 8 other witnesses making similar claims, then examined on the 
plaintiff's behalf. Besides recalling some of those then examined by 
them, the défendants bave, for the purposes of this case, examined 
12 additional witnesses claiming to bave worked in the Fox factory 
in 1900 or 1901. The plaintiff has recalled some of the 8 witnesses 
of this class whom it examined in 1911, but has called no others in 
addition. 

Of the 12 witnesses for the défendants above referred to, 3 (Chis- 
holm, Howard, and E. D. Garland) were examined by the plaintiff 
in reply, after the conclusion of the défendants' évidence. The plain- 
tiff moves to strike ont their dépositions, as not properly in rebuttal 
of any évidence introduced by it, and as taken at a time not affording 
a proper opportunity to meet it. The évidence of the 3 witnesses re- 
ferred to is undoubtedly of a kind which ouglit to hâve been taken 
before the défendants closed their évidence; but the motion to 
strike it out is denied, no application having been made to the court 
at the time for an opportunity to contradict it. The circumstances 
under which it was taken, however, cannot be disregarded in estimat- 
ing the weight to which it is entitled. 

The évidence of ail thèse former employés at the factory, called by 
both sides, has been examined. It is voluminous, and, of course, con- 
flicting. Discussion of it in détail, and of the varions considérations 
arising from it, which tend to encourage or discourage reliance upon 
the recollection of the witnesses, respectively, regarding the time dur- 
ing which the Towle cooler was in use in the making room, or the 
time at which such use began, would greatly extend tliis opinion, but, 
it is believed, without corresponding advantage. Were the question 
one to be determined by a mère prépondérance of the évidence di- 
rectly bearing upon it, without regard to the requirement of tangible 
proofs above referred to, I should be prepared to hold it proved that 
the Towle cooler was used, as the défendants contend, in the making 
room beginning in June, 1900, and thereafter during successive sea^ 
sons until 1904. A numericai prépondérance is not hère referred to, 
but the prépondérance arising from comparison of the testimony of 
tliose witnesses whose recollection, on the whole, seems to me iiiost 
likely to be right. 

But I am nevertheless unable to hold that the évidence as a whole, 
unsupported as it is by anything in the nature of tangible proof, is 
sufficient for that clear conviction of the truth of tliis conclusion which 
is necessary for the décision that the anticipation of the Newell claims 
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by the Towle cooler, alleged in the supplemental bill, is sufficiently es- 
tablished. The foUowing considérations, some of them already in- 
dicated, obstruct any such clear conclusion, even upon an apparent 
prépondérance of the évidence, because of the uncertainty they sug- 
gest, in the case of each witness, whether his recollection of what hap- 
pened 10 years before he testitied is really an unbiased recollection: 

Newell, the patentée, lived in Haverhill, and was well known there 
frotn 1899 until the time of his death. Towle says he knew him in 
1900, that he visited the making room during the summer of that 
year, knew that the Towle cooler was in use, and late in the summer 
of 1900 questioned Towle about it, near Newell's place of business, 
on Wingate Street, in Haverhill, and said Towle was using his inven- 
tion. Towle discontinued its use in 1904 because Griffin, opposed to 
Newell in the interférence proceedings, while attending the taking of 
testimony on Newell's behalf in Haverhill, in September, 1904, called 
at the factory inquiring about it, and informed Towle that there was 
liable to be trouble over its use, as it was a patented article. Attempts 
were made, at about the same time, by both parties, to find persons in 
Haverhill who could testify in those proceedings regarding the date 
of the Towle cooler. In 1910 and 1911 attempts were again made 
by both parties in the suit against Rose to discover witnesses in Hav- 
erhill upon the question of this date, and this time upon a more ex- 
tensive scale, resulting, as has appeared, in the taking of much of the 
évidence now before the court; and since Judge Colt's décision, in 
September, 1912, when the présent défendants appear to hâve first 
heard of Towle's cooler, both parties to this suit hâve conducted still 
further investigations for the same purpose, in Haverhill, with much 
zeal, and many days hâve been spent there by the agents of each party 
and their counsel in searching for and examining witnesses. Not a 
few of the witnesses examined hâve talked with représentatives of 
both sides of the controversy. Towle has, during ail this time, con- 
tinued to be foreman of the making department in the Fox factory. 
Fox, owner of the factory, was director in a water company whose 
interests were opposed to Newell's. There are indications that, as would 
be natural, the attitude of Towle and Fox upon the question of the 
Towle cooler was understood by Haverhill shoe workers acquainted 
with afifairs in the factory, though I find nothing to show influence 
exerted by them upon any witness. It is difficult to suppose, how- 
ever, that any witness, examined about the date of Towle's cooler, 
has not heard or taken part in discussions about it before he came 
to testify, or that in making up his mind regarding it he has been 
wholly unaflfected by the opinions of others. Whether the cooler was 
in the Fox making room in 1900, or not until later, appears to hâve 
been a familiar and often disputed question, at least since 1904. 

The plaintifï has relied much on the évidence of Miner, a wit- 
ness who delivered Smiley spring water for Lawson during the sea- 
son of 1900, and produces a book containing entries of customers and 
deliveries made at the time — upon a paragraph published in the Hav- 
erhill Gazette of August 3, 1900^and upon a bill for a ref rigerator pro- 
duced by Lawson when the plaintifï examined him, dated July 21, 
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1900, and said by him to be the bill for the ref rigerator out of which 
he made his syphon coder, put into the making room, according to 
his first testimony and that of Hayden, at the beginning of the season 
of 1900, found unsatisfactory, and replaced in June by the Towle 
coder. Miner says he never saw this syphon cooler during the season of 
1900, except at a stand set up by Lawson on Merrimac street, Haver- 
hill, for the sale of Smiley spring water; that it was used there for 
about a month, and then taken to Lawson's house. The newspaper item 
mentions the establishment of the stand, but says nothing about any 
cooler used there. Lawson assigns the production of the ref rigerator 
bill, of Miner's book, and of the newspaper item as the reasons for his 
final doubt whether the Towle cooler can really hâve been installed as 
early as June, 1900, in substitution for his syphon cooler. The plain- 
tiff insists that thèse pièces of évidence bave proved that date impos- 
sible. This I cannot accept as a necessary conclusion; there being 
nothing more than Lawson's recollection to prove that the refriger- 
ator bill really fixes the date of construction of his syphon cooler. I 
see no necessary reason why, notwithstanding the pièces of évidence 
referred to, Lawson's original account may not be true. It must be 
conceded, however, that they f urther obstruct a clear conviction f rom 
the whole évidence in favor of the date alleged by the défendants for 
the Towle cooler. 

2. Is the évidence taken under the supplemental bill sufficient to 
prove that the coolers which Newell claims to hâve made in the early 
part of 1899 were not in f act made until later, or not bef ore 1902 ? 

At the hearing before Judge Coït, the record in the interférence 
proceedings above mentioned was one of the plaintiff's exhibits. Judée 
Colt's opinion does not refer to anything in that record, though his 
décision in the plaintiff's favor refers, as bas been stated, to the final 
décision in the interférence proceedings. The défendants now attack 
Newell's testimony, found in that record, regarding three exhibits put 
in évidence by him during that testimony. They bave been since of- 
fered by the plaintifï in this case as (1) "Newell Goil Pipe Inverted 
Bottle Cooler," (2) "Newell Diaphrani Inverted Bottle Cooler," and 
(3) "Newell Diaphragm Center Feed Inverted Bottle Cooler." 

Newell, as is not disputed, moved his place of business in Haver- 
hill from Wingate street to Washington street late in August, 1900. 
Regarding the above three coolers he testified that he completed (1) 
at his Wingate street place in the spring of 1899 ; that, when he pro- 
duced it, it was "just as it was when he first made it" ; that he com- 
pleted (2) perhaps a week or two later than (1). The above he later 
corrected by stating that (1) and (2) were made, not in the spring, 
but in the early summer, of 1899. He stated that h e made (3) after 
having operated (1) and (2), and that he completed it not later than 
the last of July, 1899. In bis best judgment aU three exhibits were 
the same when he produced them as when he fir.st completed them; 
no changes in them had been made. AU tliree were operated at his 
Wingate street place as soon as they were completed. 

Close examination, of certain brass faucets forming part of (1) and 
(3) of the above exhibits discloses the mark upon them, "Pat'd Aug. 
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1, '99." This fact is said to hâve been first discovered by Rose's coun- 
sel in the New York suit against him, and by thèse défendants not 
until after Judge Colt's décision. It does not appear to hâve been no- 
ticed during the interférence proceedings. The manufacturer of thèse 
faucets, examined in the Rose Case, has testified that no faucet so 
marked could hâve been made at a time earher than three or four 
weeks after August 1, 1899. 

I agrée with the défendants that the mark on thèse faucets shows 
Newell to hâve been in error in stating that thèse coolers were made 
by him in the spring or summer of 1899, and also shows that Cram, 
a witness for Newell in the interférence proceedings and for the plain- 
tiff in this case, could not hâve seen ail three in opération by Newell 
at Wingate street during the same period, or before July 1, 1899, a? 
he says he did, and shows that Foster, also a witness for Newell in 
the interférence proceedings and for the plaintiff hère, could not hâve 
seen any of them, as he says he did, in 1898. But I do not think it 
necessarily follows that either of thèse three witnesses made the er- 
roneous statements referred to knowing them to be false, or that 
their testimony that the coolers were in opération by Newell at his 
Wingate street place for some time before he left it, about September 
1, 1900, is wholly discredited. To this extent it is supported by other 
witnesses, and is not to be disregarded, unless the défendants hâve 
proved, as they contend, that cooler (1), which Newell says he made 
first, was not in fact made before January, 1902. 

To prove this, they rely upon the testimony of Stultz, formerly em- 
ployed by a plumbing concern in Haverhill called the Haverhill House 
Heating Company, and upon entries which he identifies in the books 
of that concern. Stultz's testimony now before me was taken in April, 
1912, in the suit against Rose. He says he made cooler (1) for Newell 
in January, 1902, and he identifies "Newell Entry No. 11" in one of 
the books as a contemporaneous entry of the work, made by him. The 
entry contains in itself nothing sufficient to connect it clearly with 
cooler (1), or with any such cooler. It was not dated when made, 
though carried into the ledger by the bookkeeper under date of Jan- 
uary 24, 1902. Stultz, though he did not testify until 1912, went over 
the books with Rose 6 or 8 years before his testimony was given, and 
found for Rose the entries hère relied on. It is Stultz's recollection 
alone, after 2 years at least had passed since January, 1902, upon 
which reliance must be placed if his statement is to be accepted. I do 
not find it necessary to discuss the évidence produced by the plaintifl^ 
tending to show that Stultz's entry on the books bears traces of altér- 
ation since it was first made. I should in any case hesitate to accept 
his testimony as proving that cooler (1) was not made before 1902. 
It is évidence from Haverhill, brought forward for the first time after 
Newell's death, although within the knowledge of parties opposed to 
Newell from a time considerably before his death. I am unable to 
regard it as sufficient to prove the fact asserted. 

Statements on cross-examination by McAree, one of the plaintiff's 
witnesses, are also relied on by the défendants. His testimony was 
taken for the Rose Case, and he was also called by the défendants in 
this case. Like Stultz, he was a former employé of the Haverhill 
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House Heating Company. The défendants claim that he identified 
coolers (2) and (3) as made by the company, and only after Newell 
had moved to Washington street. I am not satisfied that his answers 
referred to really mean just this; but, if they do, they still leave it 
possible for thèse coolers to hâve been made in 1900. I cannot fînd 
it proved that they were not made in 1899 upon the strength of Mc- 
Aree's statements. 

The défendants seek to draw, from the bocks of the Haverhill 
House Heating Company and from an examination of the testimony 
of thèse and other witnesses in connection with them, further conclu- 
sions inconsistent with Newell's claim to bave made the coder ex- 
hibits above mentioned in 1899. According to the défendants, the first 
inverted bottle cooler Newell ever made is shown to be what is re- 
ferred to as the "engine house cooler," installed in an engine house in 
Haverhill July 1, 1901. Without discussing thèse subjects in détail, I 
bave been unable to find in the évidence bearing upon them sufficient 
definite support for the défendants' conclusions. 

3. The défendants insist that the Towle cooler must be found, even 
on the plaintiff's évidence regarding it, to bave been in use in the 
Fox making room before September 26, 1901. and thus to bave an- 
ticipated Newell's second patent. But I am unable to discover enough 
in the évidence, taken together, to warrant the finding that any def- 
inite date, even in 1901, is the date upon vvhich the use of the Towle 
cooler then actually began. 

For the reasons above stated, I must dismiss the défendants' supple- 
mental bill, and allow the interlocutory decree for the plaintifï to stand 
as entered September 16, 1912. 



Ex parte MOOLA SINOII et al. 
(District Court, W. D. Wasliin,i;tou, N. D. September 10, 1913.) 

No. 2,5,32. 

1. Aliens (§ 54*) — Admission — lîiniiT to Enteb — Determixation ce Facts — 

JUKISDICTION or COITKT. 

Under Iniiragnitiou Act Feli. 20, 1007 (M Stat, 904, 900, c. IWA [U. S. 
Coinp. St. Supp. 1911, pp. 511,5151) §§ 20,21,25, iirovidiiig for the déporta- 
tion ol' aliens not eutltled ti) eid:er the United St.-itos, a final detevuiina- 
tion of ail the facts with relatloii to the (pialifleatlons of aliens to enter 
the United States, or thelr déportation within the time llniited, is vvlthin 
and exclusive jmisdiction of the immigration ottieers and the Seeretary 
of Labor ; the .iurisdictlon of the fédéral courts to review the détermina- 
tion of such offlcers lieing llmited to ascertainiiig whetlier the aliens liavo 
been denied a fair and fnll hearing. 

TEd. Note.— For other cases, see Aliens, Cent. Dig. § 112; Dec. Dlg. 
§ 54.*] 

2. Habeas Corpus (§ 9G*) — Review of Kbroks — Deportatiox. 

Where aliens were rejiresented by counsel in déportation proeeedings, 
and giveu every opportxmity to i)resent ail the facts bearing on their 
finiiliti< allons to enter the United States, a full and fair hearing was ac- 
coi'dert them, and the conrt was precluded on habeas corpus from re-ex- 

*For oUior cases fee samo tnpic & § NUMBKii in Dec. & Am. Digs. 1907 to date, & Kop'r Indexes 
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amining the issues presented, merely because it was eontended that the 
conclusions of the immigration offlcers, based on the testimony presented, 
were erroneous. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 81; Dec. 
Dig. § 96.*] 

Pétition for writ of habeas corpus by Moola Singh and 72 other 
Hindoo aliens to obtain a release from a déportation warrant. Writ 
denied. 

Herbert W. Meyers, of Seattle, Wash., for petitioners. 
C. F. Riddell, of Seattle, Wash., and E- B. Brockway, of Tacoma, 
Wash., for respondent. 

NETERER, District Judge. Moola Singh and 72 other Hindoos 
filed a pétition praying a writ of habeas corpus, and allège that 
they were former résidents of the Philippine Islands, and at this time 
are unlawfully detained by the immigration authorities at Seattle, 
Wash. ; that they hâve resided in the Philippine Islands for periods 
varying from several months to lèverai years ; that they. were law- 
fully admitted by the immigration oificers at the city of Manila; 
that they came to the city of Seattle, and were arrested, tried before 
the commissioner of immigration in Seattle, and the Secretary of 
Labor, denied admission, and ordered deported. They further allège 
that they were not accorded a fair trial, and pray that they may be 
discharged from custody and permitted to enter. Notice of applica- 
tion was served upon the United States Attorney, and the hearing 
came regularly before the court ; both sides being represented. 

[ 1 ] The question to be determined by this court is : Were the 
petitioners accorded a trial, and is the action of the Secretary of 
Labor res judicata. Section 20 of the Immigration Act of February 
20, 1907 (34 Stat. 904, c. 1134 [U. S. Comp. St. Supp. 1911, p. 511]), 
provides : 

"That any alien who shall enter the United States in violation of law, and 
such as become public charges from causes exlsting prior to landing, shall, up- 
on the warrant of the Secretary of Labor, be taken into custody and deported 
to the country whence he came at any time within three years after the 
date of his entry into the United States. * * * " 

Section 21 provides : 

"That in case the Secretary of Labor shall be satisfled that an alien has 
been found in the United States in violation of this act, or that an alien is 
subject to déportation under the provisions of this act or of any law of the 
United States, he shall cause such alien within the period of three years 
after landing or entry therein to be taken into custody and returned to the 
country whence he came, as provided by section tweuty of this act. * * » " 

Section 25 provides : 

» * « * That in every case where an alien is excluded from admission In- 
to the United States under any law or treaty now exlsting or hereafter made, 
the décision of the appropriate immigration offlcers, if adverse to the admis- 
sion of such alien, shall be final, unless reversed on appeal to the Secretary 
of Labor." 

•For other caser, see same topic & | numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The admission of aliens into the United States is regulated br 
Congress. The supervision is confided to the department of im- 
migration charged with the enforcement of laws regulating the ad- 
mission. The final détermination of ail of the facts with relation to 
the qualification of aliens to enter the United States or their dépor- 
tation within the time limit fixed by act of Congress for reasons 
therein given is intrusted to the proper immigration officers, "whose 
décision is final, unless reversed on appeal to the Secretary of La- 
bor." By the act of Congress thèse officers are made the sole and' 
exclusive judges of the existence of the facts establishing qualifica- 
tion, and no other tribunal is vested with authority or power by 
Congress to re-examine and consider the sufficiency of the évidence 
on which thèse officers acted. So long as the officers clothed with 
this authority act within the limits placed by Congress, courts hâve 
no right to interfère. The authority of the immigration officers 
and the jurisdiction of the courts dépend upon power conferred by 
Congress. It is a matter of législation. No discrétion is vested in 
the courts. Congress has the right to legislate upon the subject,. 
prescribe rules, fix limits, and confer authority where it deems wise 
in legislating upon the subject at hand. The suprême authority is 
conferred upon the immigration officers. The jurisdiction of the 
court is limited to ascertaining whether the petitioners were denied 
a hearing. Ekiu v. United States, 142 U. S. 651, 12 Sup. Ct. 336, 
35 L. Ed. 1146; Yamataya v. Fisher, 189 U. S. 86, 23 Sup. Ct. 611. 
47 L. Ed. 721 ; United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 
644, 49 L. Ed. 1040; Lee Moon Sing v. United States, 158 U. S. 
538, 15 Sup. Ct. 967, 39 L. Ed. 1082; Chin Yow v. United States, 208' 
U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369. 

[2] An examination of the record which is presented upon thi» 
hearing establishes to my mind conclusively that a fair and full hear- 
ing was accorded to each and every one of the petitioners. They 
were represented by counsel and given every opportunity of present- 
ing ail facts hearing upon their qualification. A hearing having been 
accorded, the court is precluded from a re-examination of the issue 
presented, merely because it is contended that the conclusion of 
the immigration officers, based upon the testimony presented, was 
wrong. Chin Yow v. United States, supra. 
The pétition for writ is denied. 



UNITED STATES, to Use of CHIEF ALL OVER et al., v. BAILEY et al. 

(District Court, D. Montana. August 18, 1913.) 

Ko. 937. 

United States (§ 67*) — Action ok Contractob's Bond — Limitation — "Final 
Settlement." 

Uuder Act Feb. 24, 1905, c. 778, ,33 Stat. 811 (U. S. Comp. St. Sni)p. 
1911, p. 1071), wliieh glves a right of action ou the bond of a contractor 
for gorernment woi-k in favor of persons supplyiiig labov or uiaterluls 
l)ut limits the tiine for hriniàng sucli action to one year "after the per- 

•For other case? see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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formance and final settlement of sald contract," the "final settlemeiit" 
dates from the settlement and certiflcation of the contractor's accounts 
after completion of the work by the proper auditor in the Treasury De- 
partment. 

[Ed. Note.- — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. § 67.* 

For other définitions, see Words and Phrases, vol. 3, p. 2804.] 

At Law. Action by the United States, to the Use of Chief Ail Over 
and others, against B. J. Bailey and others. Judgment for plaintififs. 

W. H. Meigs, of Great Falls, Mont., for plaintififs. 
Freeman & Thelen, of Great Falls, Mont., for défendants. 

BOURQUIN, District Judge. This action is pursuant to Act Feb. 
24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 1911, p. 1071), by 
unpaid laborers of a subcontractor of contractors with the United 
States, upon public work, against said contractors and their bondsmen. 
The case is tried by the court upon an agreed statement of facts, 
wherefrom it appears that the contract with the United States pro- 
vided for the construction of irrigation works to reclaim arid lands 
under the control of the Secretary of the Interior ; that the work 
would be donc to the satisfaction of the chief engineer of the United 
States, and, when completed to his satisfaction and a release of ail 
claims against the United States on account thereof was executed by 
the contractors, final payment of the balance due the latter would be 
made; that the contract was "completely executed," proof thereof 
made by the contractors to the satisfaction of said chief engineer, and 
release of ail claims as aforesaid filed, August 18, 1908 ; that the con- 
tractors' claim in connection therewith was examined, settled, and cer- 
tified in the amount due thereon by the Auditor for the Interior De- 
partment on September 10, 1908; and that the "last check or payment 
made" to the contractors was dated on or about September 10, 1908. 
The action was commenced on September 4, 1909. The issue is 
whether or not it was timely commenced. The court is of the opinion 
that it was. The aforesaid statute provides that like actions "shall 
not be commenced until after the complète performance of said con- 
tract and final settlement thereof, and shall be commenced within one 
year after the performance and final settlement of said contract, and- 
not later." It créâtes a right, liability, and remedy in behalf of those 
in like situation to the beneficiaries herein, conditioned upori, action 
commenced within a stipulated time. It is in its nature remédiai and 
to be liberally construed, but the condition must be performed or the 
right, liability, and remedy expire. The statute has made time of their 
essence. The prescribed time involves two events — performance and 
final settlement — and it is only after both hâve occurred that the time 
aforesaid begins to run. 

"Performance" and "final settlement" are not synonyms., The first 
is the agreed work donc; the second is the ascertainment or adjust- 
ment of the balance of rights and liabilities arising therefrom — in this 
case, détermination by the United States of the balance due the con- 
tractors. This. latter was not accomplished until the contractors' ac- 

*For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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counts were settled and ceftified by the auditor aforesaid. When the 
contract was entered into, the law was (it is part of the contract) and 
now is that ail claims, demands, and accounts wherein the United 
States is concerned shall be settled and adjusted in the Treasury De- 
partment. Section 236, Rev. St. (U. S. Conip. St. 1901, p. 130). To 
that end, the third auditor of said department is desi.çnated as auditor 
for the Interior Department, to receive, examine, settle and certify ail 
accounts relating to the department last mentioned, that treasury war- 
rants may issue for amounts or balances due claimants. Act July 31, 
1894, c. 174, 28 Stat. 205-207 (U. S. Comp. St. 1901, pp. 148, 149). 

When this is done and hot until then, in respect to government con- 
tracts performed, there is final settlement thereof, though further time 
be necessary for mère ministerial acts, to issue and deliver warrants. 
In no other wise can there be final settlement of contract obligations of 
the United States, and this is the final settlement contemplated by the 
Act February 24, 1905, aforesaid. And.from the date of said aud- 
itor's settlement and certificate forthwith as the évidence thereof, the 
limited time within which actions like unto this must be commenced, 
begins to run. 

Judgment will be entered for plaintiff. 



In re CODORI. 

(District Court, M. D. Peunsylvania. September 6, 1912.) 

No. 2,155. 

Bankruptcy (§ 262*) — Keal Estate — Sale by TRrsxEE — Dower. 

Bankr. Act July 1, 1898, c. 541, § 47a (2). 30 Stat. 557 (U. S. Comp. 
St. 1901, p. 3438), as amended by Act June 25. 1010, c. 412, § 8, 36 Stat. 
840 (U. S. Comp. St. Supp. 1911, p. 1500), provides that the trustée shall 
be deemed vested wlth ail the rights, remédies, and powers of a créditer 
holding a lien by eciultable or légal proceediug on the hankrupt's prop- 
erty. Held that, since In Tennsylvania a wldow is entitled to dower only 
in what remains of her husband's estate after paynient of debts, an or- 
der dlrecting a bankrupt's trustée to sell hls real property located in 
Peunsylvania free of liens contemplated a sale discharged of the inchoate 
dower right of the bankrupt's widow ; and heuce a sale subject to such 
rights would not be conflrmed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 363-365; 
Dec. Dig. § 262.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Wil- 
liam F. Codori, bankrupt. On exceptions to the confirmation of a 
sale of bankrupt's real property. Confirmation refused, and trustée 
directed to readvertise and sell. 

Donald P. McPherson, of Gettysburg, Pa., for exceptions. 
Chas. S. Duncan, of Gettysburg, Pa., and Robert Snodgrass, of 
Harrisburg, Pa., opposed. 

WITMER, District Judge. The référée ordered the real estate 
to be sold at pttblic sale free from ail liens and incumbrances. The 

•For other oases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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trustée advertised and sold it "free of ail liens and incumbrances un- 
der order of sale by the référée in bankruptcy, except the inchoate 
dower interest of Carrie S. Codori, the wife of William Codori, the 
bankrupt." The property was purchased by the bankrupt's wife, and 
the sale confirmed nisi by the référée. The matter is hère for final 
confirmation, with exceptions. 

The exceptions are chiefly founded upon the allégations that the 
sale was not made in accordance with the terms of the order of court, 
and in compliance with the act of Congress relating to bankruptcy 
as amended by the act of June 25, 1910, and that it proved prejudicial 
to the rights of the bankrupt's creditors. In this way the question 
is presented whether the order of the référée authorizing and directing 
sale of the bankrupt's real estate free and discharged of liens and 
incumbrances carries with it the power to discharge and convey it 
free and absolved from the widow's inchoate right of dower. 

Whether the right to dower under the order, if sold accordingly, 
would hâve been extinguished, dépends entirely upon the amendment 
of section 47a (2) of the Bankruptcy Act, since before, a sale would 
not hâve so operated. Porter v. Lazear, 109 U. S. 84, 3 Sup. Ct. 58, 
27 L. Ed. 865 ; In re Shaeffer (D. C.) 5 Am. Bankr. Rep. 248, 105 Fed. 
352. By the provisions of section 70, subd. 5, the trustée is invested 
with the bankrupt's title to ail property which he, prior to the filing 
of the pétition, could bave transferred, or by judicial process might 
hâve been sold for him. And as to such property the trustée, by sec- 
tion 47a (2), as amended by the act of June 25, 1910, "shall be deemed 
vested with ail the rights, remédies, and powers of a créditer holding a 
lien by légal or équitable proceeding thereon." The trustée, therefore, 
as bas often been decided, concerning such real estate of the bankrupt 
in his possession, is in the position of a lien creditor. The amend- 
ment had the effect of vesting in the trustée the enlarged rights, remé- 
dies, and powers of a judgment or other creditor having a lien upon 
the bankrupt's real estate (Bank of North America v. Penna. Motor 
Car Co., 235 Pa. 194, 83 Atl. 622), enabling him to sell such real 
estate acquitted and discharged of the inchoate right of the widow's 
dower, to the same effect as by a sheriff's sale after levy on proper 
writ of exécution. 

In Pennsylvania the widow's right to dower in her husband's real 
estate bas not been favored, so as to exclude the just demands upon it 
for his debts. She is entitled to dower only in what remains of her 
husband's estate after payment of debts. His land bas always been 
held as an asset or chattel for the payment of his debts ; and the sale 
of his land on judgment, mortgage, or other lien whatever bas been 
held to bar the wife's right of dower in such land. Director of the 
Poor V. Royer, 43 Pa. 146. Hence the order to sell free and dis- 
charged of liens by the enlarged authority conferred by the amend- 
ment, placing the trustée into the position of a lien creditor, contem- 
plated the discharge of the widow's inchoate right of dower, and the 
trustée had no authority to sell otherwise. To bave donc so beyond 
doubt operated to the préjudice of the bankrupt's creditors, since it 
207 F.— 50 
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is well understood that real estate is not as désirable with as without 
such interest as the trustée attempted to reserve. 

Confirmation ôf the sale is refused, and the trustée is directed to 
advertise again and sell as directed by the référée. 



NEW PADDOCK-HAWLEY CO. v. FAYETTEVILLE WAGON WOOD & 

LUMBER 00. et al. 

(District Court, W. D. Arkansas, Ft. Smith Division. September 6, 191.3.) 

1. OORPOKATIONS (§ 474*)— SUBROGATION (§ 26*) — BoNDS TbANSFEB — OWNEK- 

SHIP. 

Bonds having been issued by a bankrupt corporation, certain of tlieni 
were pledged to a trust company as collatéral to a note for nioney bor- 
ro\ved from the trust company through the hankrupt's finanelal agent, 
the P. H. Co. The proceeds of the note were dellvered to the P. H. Ce, 
and credited to the bankrupt. Extension or reuewal notes were made 
which were paid by the P. H. Co. and charged in the same way, and the 
unsold bonds were dellvered to the P. H. Co. by the trust company. Held 
that, the P. H. Co. not being llable on the note, to secure which the bonds 
were pledged, its claim agaiust the bankrupt being on an open accouut 
only, it was not the owner of the bonds so surreudered by the trust 
company, nor was it sùbrogated to the trust company's lien. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1854 ; Dec. 
Dig. § 474;* Subrogation, Cent. Dig. § 67; Dec. Dig. § 26.*] 

2. CoRPOKATiONS (§ 543*) — Insolvency — Sale of Assets by Committee. 

A sale of the assets of an Insolvent corporation by a committee of its 
creditors does not dift'er in any respect from a sale made by an assignée, 
receiver, or trustée in bankruptcy, and is not a sale in the usual course 
of business which will confer ou tlie purchaser the rights of a boiia iide 
pvirchaser for value, without notice. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2161; Dec. 
Dig. § 543.*] 

3. Corporations (§ 472*)- — Insolvency — Sale of Assets by Committee — Bona 

FiDB Purchaser. . . 

An insolvent corporation in the hands of a committee of creditors had 
in its possession certain bonds issued by the bankrupt, for which the 
corporation had acted as fiscal agent, but which it did not ovvn, having 
recelved the saine from a pledgee to hold and deliver to the bankrupt. 
The creditors' committee, in order to liquidate the corporation's assets, 
sold ail of the bonds to two persons who orgaiiized complalnant company 
to take over and operate the same, and in this way acquired possession 
of the bonds, which, in addition to having overdue uiipaid coupons at- 
tached, were, as to some of them, past due as to the principal. Held, 
tliat complalnant acquired no title to the bonds ; it being bound by the 
knowledge of its organizers as to the facts with référence thereto. 

[Ed. Note. — For other cases, see Corporations. Cent. Dig. §§ 1837, 1839, 
1841 ; Dec. Dig. § 472.*] 

4. Corporation^ (§ 472*) — Bonds — Bona Fide Purchaser — Sale to Plain- 

TIFF.' 

Where plaintifC purchased certain corporate bonds after maturity from 
a bona fide purchaser betore maturity, plalntlfC, tliough purchasing with 
notice of an iutervening equity, acquired a title freed from such equity, 
and subject only to the défenses of limitations, lâches, and ■ estoppel. 

[Ed. Note.' — For other cases, see Corporations, Cent. Dig. §§ 1837, 1839, 
1841; Dec. Dig. § 472.*] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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5. Limitation of Actions (§25*) — Bonds — Limitations. 

Tlie five-year statute of limitations applies to an action on corporate 
bonds, and runs against interest coupons as well as ttie bonds to whlch 
they are attaclied. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dlg. §§ 
113, 118-131; Dec. Dig. § 25.*] 

6. Limitation of Actions (§ 157*) — Bonds — Limitations — Overdue Intebest 

Coupon — Payment. 

Payment of an overdue interest coupon attached to a corporate bond, 
agalust whlch the statute of limitations has begun to run, does not iiiter- 
rupt the statute as against the bond, nor as against any other overdue 
coupon attached thereto. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
631-634, 636 ; Dec. Dig. § 157.*] 

7. Limitation of Actions (§ 157*) — Corpobate Bonds — Payments. 

A suit was brought on certain corporate bonds March 16, 1912. Eight 
of the bonds fell due March 18, 1906, and on Deeember 20, 1911, there 
was paid on each of them $15 as interest "from Mardi ISth to September 
18, 1906." There was no unpaid coupon covovlng this perlod of time. 
Held, that the payment should be considered as having been made on 
the bonds, and hence relleved It from the bar of limitations ; the date 
of the payment constitutlng a new point from which the statute would 
begin to run. 

[Ed. îvote. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
631-634, 636; Dec. Dig. § 157.*] 

8. Corporations (§ 473*) — Acts of Offcbrs — Corporate Bonds — Enforce- 

MENT — Lâches. 

Where complainant corporation was whoUy controlled and dlrected by 
two individuals, and its only place of business was their ottice, and they 
habitually spoke of the property as their own, complainant having left 
to them the enforcement of payment of certain bonds of the bankrupt 
défendant, and having indefinlteiy postponed their collection, wheu ample 
authorlty and sufflcient cause exlsted for foreclosure proceediugs, com- 
plalnant's right to enforee the bonds was barred by lâches. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1842-1853, 
1855; Dec. Dlg. § 473.*] 

9. EsTOPPEL (§ 97*) — Equitable Estoppel — Rigiit to Enforce. 

"Where complainant corporation owned the eontrolling stock In a bank- 
rupt Company, and complalnant's officers put ont a statement of the bank- 
rupt's assets to a conmierclal agency, in which no mention of certain 
bonds of the bankrupt claimed to be owned by complainant was made 
as a liability, such statement was sufficient to estop complainant to en- 
force a claim for the bonds against the bankrupt's estate, even as against 
credltors of the bankrupt wlio had not pald for the information. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 289 ; Dec. Dig. 
§ 07.*] 

In Equity. Suit by the New Paddock-Hawley Company against the 
Fayetteville Wagon Wood & Lumber Company and W. W. Key, its 
trustée in banlcruptcy. Decree dismissing •bill. 

Read & McDonough, of Ft. Smith, Ark., for plaintiff. 
E. B. Wall, B. R. Davidson, and McDonald & Grabiel, ail of 
Fayetteville, Ark., for défendant. 

YOUMANS, District Judge. This is a suit in equity by the New 
Paddock-Hawley Company, a corporation of Nebraska, as the alleged 

•For other cases see same topio & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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holder and owner of certain bonds of the Fayettevîlle Wagon Wood 
& Lumber Company, a corporation of Arkansas, to foreclose a deed 
of trust given by the latter to secure those bonds. The deed of trust 
was given on real estate in Washington county, Ark. By an amend- 
ment to the bill it is sought to inchide land in Carroll county, Ark., 
purchased since the exécution of the deed of trust. The Fayetteville 
Wagon Wood & Lumber Company was adjudicated a bankrupt on 
the 28th day of February, 1912. W. W. Key was elected trustée on 
,the ISth of March following. The bonds sued on number 64. 

The answer of the trustée sets up the following défenses: (1) That 
the plaintiff is not the holder and owner of the bonds. (2) That 
the Fayetteville Wagon Wood & Lumber Company does not owe any 
of them. (3) That plaintiff did not acquire the bonds in good faith 
for value before maturity in the usual course of business without 
notice. (4) That plaintiff bas been guilty of lâches, and is therefore 
preckided from asserting its claim. (5) The five-year statute of lim- 
itations is pleaded as to principal and interest. (6) By an amend- 
ment the trustée sets up as an estoppel certain conduct and représen- 
tations by J. E. and D. A. Baum, stockholders and officers of plain- 
tiff. 

The issuance of the bonds and the exécution of the deed of trust 
were authorized on the 13th of March, 1902, by a resolution of the 
stockholders, and afterwards on the same day by a resolution of the 
board of directors of the Fayetteville Wagon Wood & Lumber Com- 
pany. The resolution authorized the issuance of $40,000 in bonds, in 
dénominations of $500 each, numbered 1 to 80, inclusive, with inter- 
est at the rate of 6 per cent, per annum. It was provided that 8 of the 
bonds should mature each year after the exécution, making the last 
to mature 10 years after exécution. At that time the capital stock 
of the Fayetteville Wagon Wood & Lumber Company was $50,000, 
divided into 2,000 shares of $25 each. George W. Cleveland held 
460 shares; Gains Paddock, 460 shares; George F. Hawley, 460 
shares; Orville Paddock, 459 shares; Leslie H. Weston, 120 shares; 
Emmet W. Lucas, 40 shares; Wiley T. McNair, 1 share. Gains 
Paddock, George E. Hawley, and Orville Paddock held ail the stock 
issued to them as trustées of the Paddock-Hawley Iron Company, 
a corporation doing business at St. Louis, Mo. George W. Cleve- 
land and Leslie H. Weston were président and secretary, respectively, 
of the Fayetteville Wagon Wood & Lumber Company. Gains Pad- 
dock and Orville Paddock were directors both of the Fayetteville 
Wagon Wood & Lumber Company and the Paddock-Hawley Iron 
Company. George E. Hawley was also a director of the latter Com- 
pany. The Paddock-Hawley Iron Company was the financial agent 
of the Fayetteville Wagon Wood & Lumber Company, and most of 
the business of the latter was donc through the former. 

[1] The deed of trust and bonds were signed in the name of the 
Fayetteville Wagon Wood & Lumber Company by George W. Cleve- 
land, as président, and Leslie H. Weston, as secretary. The Colonial 
Trust Company of St. Louis was made trustée in the deed of trust. 
The bonds and deed of trust were taken to St. Louis; but the bonds 
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were not sold. The Fayetteville Wagon Wood & Lumber Company 
borrowed from the Colonial Trust Company the sum of $40,000, and 
executed its note therefor in the name of the corporation by its prési- 
dent, with George W. Cleveland, L. H. Weston, Gains Paddock, 
George E. Hawley, and Orville Paddock as indorsers. The note ran 
for six months, with the privilège of renevval. The bonds were de- 
posited as collatéral to the note, and the Trust Company was au- 
thorized to sell any or ail of them at not less than 97% cents on the 
dollar and accrued interest, and to apply the proceeds to the payment 
of the note. The bonds bore date March 18, 1902. Interest was 
payable semiannually, and was evidenced by coupons attached to the 
bonds. It appears from the testimony that the note bore date March 
28, 1902. The proceeds of the note were delivered to the Paddock- 
Hawley Iron Company, and credited on its ledger on its account 
with the Fayetteville Wagon Wood & Lumber Company. The ex- 
pense of preparing the bonds and attorney's fées for examination 
were paid by the Paddock-Hawley Iron Company, and charged on 
its account with the Fayetteville Wagon Wood & Lumber Company. 
As the interest coupons fell due, they were paid by the Paddock- 
Hawley Iron Company, and charged in like manner. The bonds 
which matured in 1903 and 1904 were likewise paid by the Paddock- 
Hawley Iron Company and charged. The extension or renewal note 
was paid and charged in the same way, and the unsold bonds were 
delivered to the Paddock-PIawley Iron Company by the Colonial 
Trust Company. In the meantime 12 of the bonds, representing 
$6,000 of face value, had been sold by the trustée. They were bonds 
numbered from 45 to 48, inclusive, which fell due March 18, 1907, 
and 49 to 56, inclusive, which fell due March 18, 1906. The testi- 
mony shows that $26,000 of bonds, 52 in number, were delivered by 
the Colonial Trust Company to the Paddock-Hawley Iron Company. 
Thèse, with the 16 that had been retired, and the 12 that had been 
sold, made the 80, the original issue. The bonds retired were num- 
bered from 65 to 80, inclusive. Those delivered to the Paddock- 
Hawley Iron Company were numbered from 1 to 45, inclusive, and 
57 to 64, inclusive. From thèse facts it is clear that the Paddock- 
Hawley Iron Company never became the owner of any of thèse bonds. 
The indebtedness to it from the Fayetteville Wagon Wood & Lum- 
ber Company was represented by the débit balance on the books of 
the former, and the crédit balance on the books of the latter. There 
was no sale of the bonds to the Paddock-Hawley Iron Company, nor 
was there any agreement by which it should hold the bonds as securi- 
ty. It was not subrogated to the lien of the Colonial Trust Com- 
pany, because it was under no obligation to pay the note as security 
for which the bonds were pledged. The Paddock-Hawley Iron Com- 
pany Was in no way liable on that note. It was neither a surety nor 
indorser. .-Etna Life Insurance Co. v. Middleport, 124 U. S. 534, 8 
Sup. Ct. 625, 31 L. Ed. 537. According to the testimony of its prési- 
dent, Gaius Paddock, it was the custodian of the bonds before they 
were pledged. It received the proceeds of the note, and gave crédit 
on its account. It charged on that account ail amounts which it paid 
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out. When the bonds were retiirned, it stood in the same relation to 
them that it did before they were pledged to the Colonial Trust Com- 
pany. It afterwards pledged the bonds for its own debts. This was 
donc without authority from the Fayetteville Wagon Wood & Lum- 
ber Company. George W. Cleveland sold ail his stock in the latter 
Company, and ceased to hâve any connection witli it in December, 
1902. L. H. Weston was then elected président. He ceased to be 
an officer and stockholder of the Company in August, 1905. J. H. 
Berry then became président. He seems never to bave understood 
the situation with référence to the bonds. His testimony indicates 
that he assumed that the Paddock-Hawley Iron Company was the 
purchaser and owner of the bonds, and, in addition, that the B'ayette- 
ville Wagon Wood & Lumber Company owed the balance shown on 
its account. The Paddock-Hawley Iron Company managed the affairs 
of both companies. It is clear that up to this time the Paddock-Haw- 
ley Iron Company not only did not own the bonds, but had no interest 
in them. In September, 1904, the Paddock-Hawley Iron Company 
became so badly involved that its business and ail of its assets were 
placed in the hands of a committee of its creditors. This expédient 
was resorted to in order to avoid proceedings in bankruptcy. This 
committee proceeded to couvert thèse assets into cash, to ascertain 
who the creditors were, and to apply the amount collected to the pay- 
ment of their claims pro rata. The committee paid from the assets 
of the estate 30 per cent, upon each claim allowed. Shortly after the 
committee took charge, it began negotiations with J. E. and D. A. 
Baum of Omaha, Neb., looking to a sale to them of ail of the 
assets. Thèse negotiations continued for a period of 22 months, 
until the 20th of July, 1906, on which date a sale was consummated. 
In accordance with the agreement between the committee and J. E. 
and D. A. Baum, they took a bill of sale from the board of directors 
of the Paddock-Hawley Iron Company of ail its assets, without in- 
ventory, in considération of the sum of $240,000. This included ail 
collatéral pledged by the Paddock-Hawley Iron Company wàth its 
creditors, and balances on book accounts. This was done with the 
consent and advice of the committee. At that time the 8 bonds which 
fell due March 18, 1905, and the 8 bonds which fell due March 18, 
1906, were unpaid. Ail of those falling due in 1905, and 4 of those 
falling due in 1906, 12 in ail, were among those claimed to bave been 
included in the purchase. Three overdue interest coupons were at- 
tached to each bond, except those which fell due in 1905. Manual 
delivery was not made of thèse bonds. J. E. and D. A. Baum did 
not obtain possession of ail of them until August, 1911. The Baums 
were not bona fide purchasers for value in the usual course of busi- 
ness, without notice. 

[2] The sale of the assets of an insolvent corporation by a com- 
mittee of its creditors does not difïer in any respect from a sale 
made by an assignée, receiver, or trustée in bankruptcy. That char- 
acter of sale is not a sale in the usual course of business. Kinney 
V. Paine, 68 Miss.. 258, 8 South. 747. This sale made by the credi- 
tors' committee in a lump, without inventory, was not a sale in the 
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usual course of business, and did not constitute the Baums bona 
fide purchasers of the bonds. The 12 overdue and unpaid bonds were 
not only notice so far as they were concerned, but were notice as 
to the remainder of the bonds. The overdue coupons on 56 of the 
bonds were, under the circumstances, notice of dishonor. It is true 
that unpaid interest coupons are not alone sufificient to discrédit 
negotiable paper. Cromwell v. Countv of Sac, 96 U. S. 51, 24 L. 
Ed. 681 ; Morgan v. U. S., 113 U. S. 476, 5 Sup. Ct. 588, 28 L. Ed. 
1044. 

[3] But in this case the unpaid coupons did not stand alone. In 
connection therewith were the following facts : (1) Liquidation of 
the ostensible owner on account of insolvency. (2) The possession 
of the assets of the ostensible owner by a creditors' committee. (3) 
Sale of bonds in connection with sale of the stoclc of goods, without 
inventory. (4) The known désire and efïort of the creditors' com- 
mittee to collect ail obligations due the ostensible owner and cou- 
vert ail assets into cash to apply to the payment of the debts of the 
ostensible owner. (5) Eight of the bonds being 16 months, and 2 of 
them 4 months, past due; , 

Thèse added facts were ample to charge J. E. and D. A. Baum 
with notice, and to let in the équitable défenses of the Fayetteville 
Wagon Wood & Lumber Company. 

The New Paddqck-Hawley Company was organized by J. E. and 
D. A. Baum for the sole purpose of taking over ail the assets of the 
Paddock-Hawley Iron Company. It was organized on the 19th day 
of July, 1906, by J; E. Baum, and D. A. Baum, and F. G. Hawley. 
J. E. and D. A. Baum owned every share of the stock. D. A. Baum 
was président, and J. E. Baum was secretary and treasurer. They 
constituted a majority of the board of directors ; the other director 
being Daniel Baum, Jr. On the next day immediately after the 
sale by the committee to J. E. and D. A. Baum they conveyed the 
same assets to the N^w Paddock-Hawley Company in considération 
for stock in that corporation. To say that under those circum- 
stances the corporation did not bave the same notice, which its 
président and secretary and majority of its board of directors had 
would be ludicrous, not:to say farcical. 

[4] With regard to the 12 bonds purchased from Mrs. D. Zaner 
thrcugh the Commonwealth Trust Company, the. situation is différ- 
ent. The uncontradicted' . testimony shows facts establishing that 
Mrs. Zaner was a bona fide purchaser for value of those bonds. 
It is true that the New, Paddock-Hawley Company did notpurchase 
thèse 12 bonds until after maturity. Ordinarily that is sufficient to 
charge a purchaser with notice of an intervening equity; but that 
rule does not apply in the case of a purchaser after maturity from a 
bona fide purchaser. before maturity. Miles v. Dodson, 102 Ark. 
422, 144 S. W. 908; .Montdair v. Ramsdell, 107 U. S.. 147, :2, Sup. 
Ct. 391, 27 L. Ed. 431 ; 7 Cyc. 938. As to thèse 12 bonds, -the 
plaintif? bas a good title, subject, however, to the défenses of limita- 
tion, lâches, and estoppel. 
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[5] The bill in this case was filed on the 16th of March, 1912. 
The five-year statute of limitations applies. It runs against interest 
coupons as well as obligations to which thev are attached. Amy v. 
Dubuque, 98 U. S. 470, 25 L. Ed. 228. Thefefore, ail coupons which 
matured more than five years prior to Mardi 16, 1912, are barred 
by limitations. 

[6] The payment of an overdue interest coupon attached to a 
bond, against which the statute lias begun to run, does not interrupt 
the running of the statute against the bond, nor against any other 
overdue coupon attached to the same bond. There are, however, 
no bonds included among the 12 purchased from Mrs. Zaner, against 
which the five-year statute had run. 

[7] As stated, this suit was brought on the 16th day of March,. 
1912. Eight of thèse bonds fell due March 18, 1906. On the 20th 
of December, 1911, there was paid on each one of thèse eight bonds 
the sum of $15 as interest "from March 18, 1906, to September 18, 
1906." There was no unpaid coupon covering this period of time. 
Therefore, the payment in each case was on the bond, and relieved 
it from the bar of the statute of Hmitations. The date of payment 
constituted a new point from which the statute would begin to run. 

The next question is that of lâches and estoppel. Lâches niay 
alone be a sufficient défense. Sullivan v. Portland, etc., R. Co., 94 
U. S. 806, 24 L. Ed. 324; Richards v. Mackall, 124 U. S. 188, g 
Sup. Ct. 437, 31 L. Ed. 396. In this case acts constituting estoppel 
are added to lâches. The facts relied upon by the trustée relate to 
the conduct and alleged misrepresentations of J. E. and D. A. Baum. 
The considération of those questions involves the considération of 
the sufficiency of the facts to constitute estoppel, and whether the 
New Paddock-Hawley Company can be bound by the conduct and 
représentations of the Baums. Thèse two points will be considered 
together. As already stated, the New Paddock-Hawley Company 
was organized on the day before the transfer to J. E. and D. A. 
Baum of the assets of the Paddock-Hawley Iron Company, for the 
purpose of taking over those assets, and issuing its stock therefor. 
The Baums agfeed to pay to the creditors' committee for those as- 
sets $240,000 in deferred payments, falling due annually during a pe- 
riod of five years. In this purchase the Baums did not assume any 
of the debts of the Paddock-Hawley Iron Company. The notes giv- 
en for the purchase price were to be divided in such amounts as the 
committee might indicate for its "convenience in distribution," the in- 
terest rate and date of payment remaining the same. The second and 
third paragraphs of the proposai of the Baums to the creditors' com- 
mittee submitted to the creditors of the Paddock-Hawley Iron Com- 
pany under date of March 2, 1906, were as f ollows : 

"Second : Understandlng that there are unsecured Sehedule A claims, 
amounting to $246,000.00, we offer to any such ereditor who may, within thir- 
ty (30) days so elect, In exchange for his pro rata share in cash and note dis- 
trihutlon, the saine pro rata share of $70,000.00 in cash and $176,000.00 in tbo 
preferred stoelc of the coriwration above referred to. 

"Third : We will guarantee four per cent. (4%) annual dividends on the 
stock issued as above provided for, for the flrst ten (10) years, and five per 
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cent. (5%) for the next five (5) years, and we agrée to redeem any of such 
stock at par at the end of flfteen (15) years, the holders of which may so 
elect upon written notice being given us by the holder thereof, six (6) months 
before the expiration of fifteeu (15) years froni this date ; and we shall like- 
wise hâve the option to purchase said stock at par at any time upon six (6) 
months' written notice to the holder thereof. 

"A référence to this proposai shall be made upon the face of such certiflcates, 
and a copy of this paragraph shall be embodied thereiin." 

The corporation referred to was the one to be organized. 

This proposition was accepted and carried out substantially. The 
•only apparent reason for the organization of the New Paddock- 
Hawley Company was to obtain additional time for the payment of 
the purchase price. Preferred stock was given to the unsecured 
creditors for their pro rata share of cash and notes, with a guaranty 
of an anniial dividend, and an agreement to redeem the stock at par 
at the expiration of 15 years at the option of the holder and the 
option on the part of the Baums to purchase any part of the stock at 
par upon six months' notice. Tlie organization of the corporation 
was simply a device to secure additional time, if it was desired by the 
Baums. The obligation of the Baums made it necessary for thera 
to hâve and maintain control of the corporation. The New Pad- 
dock-Hawley Company carried on for a year or more at St. Louis 
the same character of business that the Paddock-Hawley Iron Com- 
pany had carried on. It then sold ail of its stock of goods, and re- 
tained its notes and accounts. It opened an account with the Fayette- 
ville Wagon Wood & Lumber (Tompany. The first item on that 
account, as shown by a copy filed with the référée in bankruptcy, 
was entered under date of October 1, 1906. The item is a charge, 
"To balance $26,314.44." Eighteen other items follow, entered from 
time to time ; the last one being March 6, 1907. Under date of 
March 15, 1910, this item appeared: "Interest to date at 6%, $10,- 
417.50." Crédits are entered under différent dates ; the last one 
being under date of February 18, 1910. The balance due March 15, 
1912, is stated to be $35,107.38. So far as the testimony shows, no 
demand was ever made for the payment of any part of tliis balance, 
or for the payment of principal and interest on the bonds, either by 
the New Paddock-Hawley Company, or by the Baums, until the 
fall of 1911. From the time of the purchase of the assets of the 
Paddock-PIawley Iron Company by j. E. and D. A. Baum, daily 
reports were made to them by J. H. Berry, président of the Fayette- 
ville Wagon Wood & Lumber Company. No stockholders' meeting 
of the latter corporation was held after September 23, 1905, on which 
date Berry was elected président, until the 28th dav of October, 
1911. From July 20, 1906, J. E. and D. A. Baum held about 95 
per cent, of the stock. Although they were not ofïicers of the cor- 
poration, they were recognized by Berry as owners of practically ail 
of the stock, and they controlled the business. At différent times 
Berry urged upon them the holding of a stockholders' meeting and 
the necessity of some action with regard to the bonds and account, 
so that a statement could be made in which they would not appear 
as liabilities. His attitude is shown by the following letter; 
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"Sept. 7, 1909. 
"Mr. D. A. Baum, 16th and Harney Streets, Omaha, Neb. 

"Dear Sir : I bave just been advised by H. K. Wade, casMev of the Mc- 
Ilroy Banking Co., tbat the bank inslsts upon a financial stateuient being 
niade, and am advised by our attorney that it will not be advlsable for me to 
file such a statement under the présent conditions. Any stateuient wbich I 
would niake would necessarlly be made out in accordance vvith the books, and 
a statement made from the bocks would be worse than useless, as they show 
the bond account to be $31,000.00 and the P. H. I. Co. account to be sonie- 
thing llke $26,000.00, and we now owe the bank $5,000.00. The resuit would 
be the statement would show that the capital stock is impaired almost to the 
vanishing point. Of course, I understaud that you, as owuer, bave some- 
thing llke 02% of stock, and hâve taken up the P. H. I. Co. stock as well as 
to keep the bonded iudebtedness out of the way ; but thèse facts are not 
shown on the books. We would be glad to hear from you lu the uiatter. It 
seems to me that we ought to hâve a stockholders' meeting to reorganize in 
some way, so as to get the a'flairs of the company stralghtened out ou the 
books." 

The significant part of the letter is the foUowiiig sentence: 

"Of course, I understaud that you, as owner, hâve something llke 92% of 
stock, and hâve taken up the P. H. I. Co. stock as well as to keei) the bonded 
iudebtedness out of the way; but thèse facts are not shown ou the books." 

The référence to keeping "the bonded indebtedness out of the 
way," used in connection with the making of a statement for the 
purpose of obtaining crédit, shows that Berry entertained tlie idea 
that the bonds would not be enforced against sucli persons as could. 
be induced to extend crédit to the Fayetteville Wagon Wood & Lum- 
ber Company. There is nothing to show that anything was ever said 
by J. E. or D. A. Baum to disabuse Berry 's mind of that idea. On 
the contrary, there is positive testimony showing that J. E. Baum 
sought to confirm that impression and extend it generally to ail 
persons contemplating extending crédit to the Fayetteville Wagoa 
Wood & Lumber Company. 

Under date of June 30, 1910, J. E. Baum made to R. G. Dun & 
Company for gênerai circulation to its subscribers the foUowing 
statement of the afifairs of the Fayetteville Wagon Wood & Lumber 
Company : 

"Assets. 

Shops & real estate $ .'iO.OOO Oa 

Alpena sheds, real estate, and tlmber lands (est) 17,000 00 

Office furniture and fixtures 1,500 00^ 

Machinery and appUances S1,000 00 

Stock on hand (estimated) 57,00;i 45. 

BiUs recel vable Xone 

Accounts receivable 13,520 6S 

Cash on hand and in bank 581 99 

$150,696 07 
"Liabilitles. 

Bllls payable 15,040 94 

Accounts payable 2.S40 09 

Bonds outstandlng 31,000 Oft 

Capital stock 100,000 00 

Total .5:148.890 03 

"The caiiital stock and l;oud.-! of tl;is company are ail owned by J. E. and 
D. A. Bauui. i;Si;inBd| J. Ê. Baum." 
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The statement of the ownership of the stock and bonds could 
hâve had no other effect than to induce the behef that the bonds 
would not be enforced against gênerai creditors. In addition to 
that, the statement was untrue in matters that were bound to be 
knovvn to J. E. Baum, botli as an individual, and as secretary and 
treasurer of the New Paddock-Hawley Company. The amount of 
tlie bonds was stated to be $31,000, when, as claimed in this suit, 
the amount is $32,000. No statement was made of accrued and 
unpaid interest, which at that time amounted to at least $10,000. 
The account of the New Paddock-Hawley Company was likewise 
not mentioned. It was more than $35,000. Thus he left out of the 
statement liabilities to the amount of at least $45,000. If that amount 
had been added to the liabilities set out in that statement, it is per- 
îectly clear that no one would hâve extended a doUar's crédit to the 
corporation. J. E. Baum could not hâve been required to make a 
statement ; but, when he voluntarily undertook to do so, it was in- 
cumbent upon him, not only to tell the truth, but to tell the whole 
truth. The testimony shows that the assets of the bankrupt, exclu- 
sive of the property described in the deed of trust, are not sufScient 
to pay the debts now proved against the estate, among which the 
claim.s of plaintiff are not included. The conclusion cannot be avoid- 
ed that J. E. and D. A. Baum, both as individuals, and as officers of 
the New Paddock-Hawley Company, knevv from the . time of the 
purchase of the assets of the Paddock-Hawley Iron Company that 
the Fayetteville Wagon Wood & Lumber Company was insolvent. 
Under date of March 29, 1907, D. A. Baum wrote to Berry the 
îollovk'ing letter: 

"Mar. 29, 1907. 
"Mr. J. H. Berry, Fayetteville, Kansas. 

■'Dear Sir : Tt appears from information which* Is .lust coming to me in 
the way of letters of Inquiry from the holders that the hoiids of the Fayette- 
ville Company hâve ail nmtured for retirement or payment on March ISth ; 
this I did not know anything about. As I nnderstand it, the bond Issue 
amounts to $.32,000, of which $20,000 hâve corne into our hands through the 
purchase of the Paddock-Hawley Iron Conjpany's .assets ; ,$8,000 more of thèse 
bonds are held by the Lafayette Bank in St. Louis as collatéral, and they 
hâve not yet accepted settlement of thelr claim against the Paddock-Hawley 
Iron Company ; when tliey do the bonds will corne to us ; $6.000 more of thèse 
bonds are owned by the Commonwealth Trust Company of St. Louis, who are 
nrgiug upon me very strongly to buy them. You wilI perhapa hâve some let- 
ters come to you in regard to thèse bonds, asking for payment of interest and 
of principal; I think there is only one answer to make In the matter, and 
that is that the company is not In a position to do either. There is no dan- 
ger whatever of foreclosure on the part of anybody ; both the Commonwealth 
Trust Company and the Lafayette Bank hâve recently learned just what thèse 
bonds cover, and I think they both appreclate that to enforce a collection 
would entail a considérable loss to them. I am trying very hard to get the 
Lafayette Bank matter closed up, and, as soon as I hâve done that, I hope to 
be able to buy the bonds which the Commonwealth Trust Company holds. 
"Very truly yours, [Signed] D. A. Baum." 

Hère is a spécifie direction not to pay either principal or interest 
on the bonds and not to fear foreclosure, because the holders of the 
bonds appreciate "that to enforce collection would entail a considér- 
able loss to them." 



796 207 FEDKRAL RErOETEU 

Under date of April 10, 1907, D. A. Baum wrote to Berry tlie fol- 
lowing letter ; 

"Omaha, Neb., Apr. lOtli, 1907. 
"J. H. Berry, Fayetteville, Ark. 

"Dear Sir: Your letter of Apr. Snd duly received, and ail eoiitained tlievein 
bas lieen carefuUy noted. I do iiot niulerstand tlie entry of .Tuly ]st, VMi't, 
$1,000 cliarged to tUe Colonial Trust Co. The situation, as I understand it, 
belng that the total issues of bonds was if32,000— $6,000 of thèse bonds bein;; 
owned by the Commonwealth Trust Co. of St. Louis, .f6,000 more of them be- 
ing owned by the Taddock-Hawley Iron Co. The balance of thèse bonds, 
$20,000, were also owned by the Paddock-IIawley Co., and were up for col- 
latéral, along wlth $3,000 of the last-named $0,000 bunch. Thèse bonds were 
transferred to us, along wlth the assets of the Paddock-IIawley Iron Com- 
pany ; but in our settlement with the secured creditors, which, as you know, 
was made by notes, thèse bonds were left as collatéral as follows: With 
the Edwardvllle Bank, $11.000. With the Lafayette liank, $6,000. A¥ith the 
T. A. Bannister, $6,000. Kone of thèse collatéral holders hâve any call on you 
for interest or principal. The Lafayette Bank might get to that position by 
foreclosure and sell ail their securlty, as they hâve not accepted our settle- 
ment for the old transaction, but still hold the Baddock-Hawley Iron Co. note 
as orlginally made, with collatéral attached ; but' before doing anything they 
would hâve to sell their collatéral out, and foreclosure proceedings vvould 
hâve to be brought by the buyer of thèse bonds, and I don't know of anybody 
who would be a likely purchaser, aside from myself. The other people, Com- 
monwealth Trust Co., own the bonds which they hâve, and can call for their 
principal and interests, and under the terms of the mortgage, I understand 
that after six months' delinquency the foreclosure proceedings may be brought ; 
but they understand the situation so well that there is no liabillty of action 
in that quarter, in my opinion. 

"I ani much inclined to think that an advance In priées would be wise at 
this time. The conditions in the wood stock business were never as they are 
now. I enclose a letter from J. A. Brown & Co., which adds much to the sit- 
uation, as thèse people were perha]]s the largest makers of finished stock in 
the country. Tou can just as well get 10 or 15 per cent, more for your goods 
as what you are now gettlng, so I believe If I were you I would advance 
the i)rices ail along the lihfe. 

"ïours truly, [Signed] D. A. Baum." 

This discloses a knowledge on tlie writer's part that foreclosure 
proceedings could be brought "after six months' delinquency." In 
fact, the deed of trust provided that the failure to pay any interest 
coupon or matured bond for 90 days rendered the entire indebted- 
ness due and payable at the élection of the légal holder or holders 
of any one or more of the bonds outstanding. Objection was made 
by plaintifif to the introduction of the statement made by J. E. Bauin 
on two grounds : (1) That the plaintiff could not be bound by it in 
any way. (2) That the creditors who testified that they extended 
crédit on the strength of it were not subscribers to R. G. Dun & Co., 
and therefore not legally entitled to see it. 

[8] With regard to the first objection, the testimony shows con- 
clusively that the affairs of the plaintiff were wholly controlled and 
directed by J. E. and D. A. Baum ; that the only place of business 
it hàd was the office of thèse men, and they habitually spoke of the 
property of the plaintifif as their own. Having confided ail of its 
iDUsiness to J. E. and D. A. Baum, and having left to them the mat- 
ter of the enforcement of the payment of thèse bonds, and having 
postponed their collection, when ample authority and sufficient cause 



TOUNGLOVE V. PULLMAN CO. 797 

existed to enforce collection, it cannot be heard to disclaim respon- 
sibility for their acts in connection with the bonds and the manage- 
ment of the business of the Fayetteville Wagon Wood & Lumber 
Company. 

[9] With regard to the second objection, it is sufficient to say 
that a man who puts in circulation a written statement intended to 
deceive cannot escape liability, on the ground that the individual 
who complains of the déception had not paid for the privilège of 
reading the statement. 

The testimony fully sustains the défenses of lâches and estoppel. 
A decree will be entered dismissing the biU, but saving to the plain- 
tifï the privilège of intervening for any balance that may remain of 
the proceeds of the sale of the property described in the deed of 
trust after the payment of ail of the creditors and the expenses of the 
bankruptcy proceedings. 



YOrNGLOVE V. PULLMAN CO. et al. 
(District Court, N. D. New York. September 19, 1913.) 

1. Damages (§ 130*) — Excessiveness— Personal Injuries. 

PlalntlfC, a young lady troubled with détective vision but witli no other 
physical infirmity, attempted to alight at a station from a Pullman car, 
expecting tliat the usual movable stool had been placed on the platforni 
to break the distance between the bottom step and the platform. This, 
however, had been omltted by the porter, and as she stepped down she 
tell between the lower step and the platform and was thrown forward 
on her face and sustained brulses and a severe sprain of the ankle. Held, 
that a verdict awarding her $2,500 was not excessive. 

[Ed. Xote. — For other cases, see Damages, Cent. Dig. §§ 357-367, 370; 
Dec. Dig. § 130.*] 

2. Carriers (§ 416*) — Injuries to Passengeb — Alighting from Teain — Mov- 

able Stool^ — Failure to Provide — Négligence — Question for Jury. 

In an action for injuries to a passenger whlle alighting from a Pullman 
car by a fall alleged to hâve been due to the porter's omission to place 
the usual movable stool to break the distance between the lower step ol 
the car and the platform, causing plaintiff to fall, whether the porter's 
omission constituted actionable négligence held for the jury. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1590-1600 ; Dec. 
Dig. § 416.*] 

8. Carriers (§ 416*) — Injuries to Passengers — Alighting from Car — Con- 
tbibutoby negligence. 

Plaintiff, a passenger troubled with détective vision but being able to 
see and move about, had been accustomed to travel and use Pullman cars 
and prior to the occasion in question had always been assisted by the 
porter to alight, who had always placed a movable stool between the lower 
step of the car and the platform. On the occasion in question, when she 
arrived at her destination, the porter took her umbrella and preceded her 
out of the car and down the steps to the platform, on reaehing which he 
stepped to one side. Plaintiff descended the steps without looking, sup- 
posing that the stool had been placed in position as usual. This, how- 
ever, had been omltted, and as she stepped off she Went down between 
the lower step and the platform and was thrown forward on her face and 
injured. Held, that her failure to look to see whether the stool had been 

•For other cases see same topic &. § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes- 
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put in position did not constitute coutributory négligence as a matter of 
law. 

[Ed. Note.—For otlier cases, see Carriers, Cent. Dlg. §§ 1590-lCOO ; Dec. 
Dig. § 416.*] 

4. Cabrmes (§ 303*) — Passbngees — Alighting feom Car — Duty to Assist. 

Wliile a rallroad company, in the absence of souietlilng to show that a 
passenger about to allght requires assistance, is under no o'ollgatlon to 
render assistance, yet. If its agents and employés voluutarlly assunie to 
render assistance, it must do so with due and ordinary care and is liable 
if such assistance is withdrawn and the passenger is ln.iured. 

[Ed. Note. — B'or otlier cases, see Carriers. Cent. Dig. §§ 1216, 1218, 1224, 
1226-1232, 1234-1240, 1243; Dec. Dig. § 303.*] 

5. Carriers (§ 303*) — Transportation of Passengers — Duty to Use Care— 

EXTENT. 

The duty of a carrier to use due care for the safety of its passengers 
obtalns not only while the passenger is being carried on the train but so 
long as the relation of carrier and passenger exists and acts are being 
perfornied reasouably and fairly attributable to that relation, including 
tlie act of the passenger in allghting froni the train. 

[Ed. Note.—For otlier cases, see Carriers, Cent. Dig. §§ 1216, 1218, 1224, 
1226-1232, 1234-1240, 1243 ; I>ec. Dig. § 303.*] 

At Law. Action by Frances L- Younglove against the Pullman 
Company and the Boston & Maine Railroad Company. On de- 
fendants' motion to set aside the verdict in favor of plaintiff for 
$2,500 against both défendants, awarded for injuries received by 
plaintiiï while aligbting from a parlor car at a station. Denied. 

John Scanlon, of Cohoes, N. Y., for plaintiff. 

Jarvis P. O'Brien, of Troy, N. Y., and Visscher, Whalen & Aus- 
tin, of Albany, N. Y., for défendants. 

RAY, District Judge. The défendants operate railroad trains 
running into the dépôt at Troy, N. Y., made up of both ordinary pas- 
senger cars and Pullman parlor cars. 

[1] On the 13th day of July, 1910, the plaintiff was a passenger 
on one of thèse trains, riding in the Pullman parlor car, which came 
into the dépôt shortly before sundown. She had paid both the regular 
fare and the , extra fare for riding in such Pullman car. She had 
frequcntly been a passenger on such trains, riding in the Pullman 
car. The porter in charge of this car on the day in question had 
been on the car on at least one of thèse trips when the plaintiff was 
a passenger. On the other occasions another porter was in charge. 
Miss Younglove is somewhat troubled with defective vision and 
wears glasses but can see and move about. She has no other physi- 
cal infîrmity. Miss Younglove had been accustomed to request and 
receive assistance from the porter in alighting but did not make any 
request on the day in question, although when the train stopped 
the porter took her umbrella and preceded her out of the car and 
down the steps to the platform. Miss Younglove was the only pas- 
senger in this car. No words passed between the plaintiff and porter. 
On reaching the platform the porter stepped to one side and stood 
by the Side of the car holding the umbrella. The plaintiff descended 

•Por other cases see aame topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the steps, and, as the usual movable step or stool had not been placed 
on the platform to aid in alighting, the foot and Hmb of M'iss Young- 
love as her body moved forward, swung backward, she claims, and 
went down between the lower step and the concrète platform and she 
was thrown forward on her face, striking on the platform, and she sus- 
tained some bruises and a severe sprain of the ankle. The damages 
awarded are not excessive. 

[2] The évidence was sufficient to show and justify the jury in 
finding that it was quite usual for the défendant companies to place 
a movable step or box for passengers alighting from the Pullman 
cars on or very near the edge of the platform to break the distance 
between the lower step of the car and such platform and thus make 
the descent more easy and safe. Miss Younglove testified, and she 
was not contradicted, that such a step, stool, or box had always been 
provided when she alighted, and that she had been a fréquent travel- 
er on the road. When at the station platform, the distance from the 
ground, tracks, to the lower step of the car is 291^ inches, from the 
lower step to the level of the concrète platform is 1314 inches, and 
from the edge of the lower step to the edge of the concrète plat- 
form 171/2 inches. That is, it is 6 inches from the edge of the con- 
crète platform eut to a line perpendicular to the edge of the lower 
step. The risers of the steps to the car itself are each 6 inches high. 
The resuit is that a person alighting from one of thèse cars at this 
Troy station stepped down 6 inches from step to step, four steps, 
and then to reach the platform (if no movable step, box or stool 
was provided) had to step outwardly more than 6 inches and down- 
wardly some I3I/2 inches to reach the platform. The movable steps 
usually placed, and with Miss Younglove always placed, were 14 
inches long and 10 wide and 9 inches in height, thus breaking this 
distance from the lower step of the car to the platform, or divid- 
ing it and making the steps from the platform of the car to the plat- 
form of the station substantially uniform. 

It requires no argument to show that the descent from the car 
to the platform of the station would be more or less difïicult and 
dangerous without such movable step or block. If, then, the de- 
fendant companies had recognized this diffîculty and this danger and 
had provided this movable step or stool and usually used it for the 
ease and safety of passengers when alighting, and had always pro- 
vided and placed it for Miss Younglove or when she and others 
with her alighted at this station, it was fairly a question for the jury 
whether or not the défendants were guilty of négligence in with- 
drawing it or failing to use it on the occasion in question. The court 
chargea : 

"Xow, gentlemen, In the flrst place, you are to find, and it i.s a question for 
you to détermine, for you to say, whether or not the défendants hère were 
guilty of négligence on this occasion In question. You are to détermine, flrst, 
whether this contention to which I hâve referred is true, correct. Hâve the 
défendants by a custom, their usual course of business in placing this stool. 
this temporary movable stool for passengers to alight, hâve they recognized 
the necessity for It and that this was a difflcult and dangerous place to alight 
without it, and that it needed it and was required for the safety of passen- 
gers? Was that true? If so, and then If they had foUowed it up by placing 
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that stool usually, so tliat the plalntiff had learnèd to rely upon it and she 
had the right to rely upon It, why then, of course, it would be négligence on 
the part of the railroad eompany to suddenly take it away without vvarning 
or notice and without any Indication to the plaintiff or travelers accustomed 
to it that it was gone. I said it would be négligence. What I mean is it 
would be évidence of négligence, froni which you might find négligence on tlie 
part of the railroad eompany. I do not say it would be négligence as matter 
of law. It would be for you to say. It would justify you in finding négli- 
gence." 

Miss Younglove, the plaintiff, testified that when this train stop- 
pée! at the Troy station she arose and followed the porter out and 
down the steps of the car and made the usual step she would hâve 
made assuming the temporary or movable step to be in place ; that 
she was looking at the porter, expecting him to assist her, and did 
not look to see or observe whether the temporary or movable step 
was in place or not. In short, the substance of her statement was 
that she assumed from what had gone before and what had been 
universally, so far as she was concerned, done on other occasions, 
and from what the porter did on this occasion as he preceded her 
with her umbrella, that he had placed this movable or temporary 
step or stool in its usual place, and that it was there, and that the 
porter was there to assist her as had been done before, and that her 
eyes were on the porter, and that she made the step assuming the 
temporary stepping block or stool to be in place. 

[3] The défendants contend that this action on her part consti- 
tuted contributory négligence, as matter of law, and that the court 
should hâve directed a verdict for the défendants. The plaintifif con- 
tends that such action on her part was not, under the then existing 
circumstances and in view of the action of the porter and of what 
had uniformly been done at this station on ail former occasions, 
necessarily contributory négligence, and that the question was a fair 
one for the jury and properly submitted, and that, the jury having 
found a verdict in her favor, it should not be disturbed. On this 
question of négligence the court, amongst other things, charged as 
follows : 

"Now as I said, or started to say, of course the défendants contend : First, 
that tliey were not négligent at ail, not guilty of any négligence; that the 
placing of tliis stool was a mère matter of convenience, put there by the porter 
to aid people in getting on and off ; that there was no duty Imposed upon 
them ; and they ask the court to charge that its absence was not négligence 
■or that the duty of putting it there was not imposed upon them by law. I 
will say to you, gentlemen, the placing of a stool there, or a movable step, is 
not a duty imposed by any statute, so far as I am aware, or by law, but the 
railroad eompany was bound to do those things reasonably neeessary to make 
the entrance to the trains and the egress from them reasonably safe, to use 
,all reasonable, well-known appllances that would aid to make that ingress and 
egress from those cars reasonably safe so far as they could and so far as such 
appliances were known. Tliat would be a duty imposed, and it is for you to 
say, gentlemen, whether this was such a diftlcult and dangerous place as to 
make it the duty of the railroad eompany to supply some means, or those 
means which they had at hand, and w»hether they had recognized it and so 
were guilty of négligence in not putting something there, supplying sonietbing, 
•either the stool which they had at hand or something else, to make egress 
from this car reasonably safe, and so discharge tlieir duty." 
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And on the question of contributory négligence the court, amongst 
other things, charged as follows : 

"If, however, tlie défendants hère hâve satisfied you, by a fair prépondér- 
ance of évidence, that thls plaintlfC was guilty of contributory négligence, even 
if the défendants were négligent, if she was guilty of contributory négligence 
(négligence whieh coutributed to the injury in any degree), then of course 
this pl;.intifC oannot recover. The défendants contend hère that even If you 
say it fl-as their duty to place the stool, and even if you find they were nég- 
ligent in not placing the stool, still they say that you should flnd that this 
plaiutiff was guilty of contributory négligence in that she did not look to 
see that the stool was not placed, and that she was négligent in not discov- 
ering that it was not phiced, not looking to see, paying attention to it, and 
the défendants contend that if she had looked, if she had paid attention, if 
she had looked down before stepping, she would hâve seen that the stool was 
not there and that she wouldn't bave stepped upon tlie assumption that it 
was there; that she could either hâve called for it and bave had it placed 
there or called for assistance, or she could bave alighted in Buch a nianner, 
by jumping or otherwise, as to bave avoided ail danger. Therefore thèse de- 
fendants contend that the plaintlfE was guilty of contributory négligence (nég- 
ligence which contributed to this injury). In other words, that it was her 
own fault in part and that but for her own fault this accident would not bave 
oceurred. Now, gentlemen, as I say, you are to consider, as beariug upon that, 
the condition of the woman, wbat had gone before, the custom of the porter, 
as you flnd it to be, the différent directions in which it was the duty of the 
woman perhaps to look, the tbings that she had to see to, wbat had gone 
before. Was she négligent in falling to think and to look and to observe that 
the stool (the stepping stool) was not there? Was she négligent in actlng 
without paying particular attention and looking to that? If slie was, if .you 
so find that it was a duty imposed upon her, in vlew of ail the clrcumstances 
going before and acconipanylng that transaction, if you find that that omis- 
sion contributed to thls injury. was contributory négligence on her part, then, 
of course, gentlemen, she could not recover." 

I thinii the real question in the case is : Was Miss Younglove, as 
matter of law, guilty of contributory négligence in failing to look and 
ascertain that the temporary stepping block had not been placed ? Was 
she, under the clrcumstances and in view of what had always been 
done, justified in assuming the stepping block had been placed and 
in failing to observe it had not been placed? I think it was a ques- 
tion for the jury, under ail the facts shown and the circumstances of 
the case. The porter preceded her as he always had done. He took 
her umbrella showing a purpose to assist her as the porter always 
had done. It was evidently his duty to place the stepping block pro- 
vided for the purpose:,, as the porter on ail and many occasions when 
plaintiff was a passenger had done, and it seems to me the plaintiff had 
the right, in the absence of anything indicating he had not performed 
the duty, to assume that he had performed that duty on this occasion. 
She was looking to the porter for assistance ; her eyes were on him ; 
and can it be said as matter of law, she was négligent in not thinking 
that he might not baye placed the stepping block and in failing to 
look to ascertain whether or not it was in its place as it always had 
been ? The risers of thèse car steps were 6 inches (that is, it was 6 
inches from step to step), and the space of some 16 inches from the 
last step downward and outward to the platform divided by the tem- 
porary stepping block, generally used by the défendant and always 
used when the plaintiff was à passenger and placed by the servant 
207 F.— 51 
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of the défendants, who was there to wait on and assist passengers 
generally, made the exit of passengers much more secure and safe 
than it otherwise would hâve been. A passenger on alighting from 
a car is of course bound to exercise his sensés, and Miss Younglove 
was exercising hers. As it turned out, she was not exercising them 
to the best advantage. Was it négligence on her part, in view of 
what défendants always had donc when she was a passenger, to ex- 
pect that a stepping block would be in place and assume that same 
was in place and act accordingly? Was it, as matter of law, hegli- 
gence on her part, in view of what the porter had done on prior occa- 
sions, to place her eyes on him so as to receive his assistance instead 
of looking to see if the temporary stepping block had been put in 
position ? : 

[4] It is true, undoubtedly, that a railroad company, in the absence 
of something showing that a passenger about to alight from a car 
requires assistance, is under no obligation to render assistance. But 
if the railroad company, acting by its agents and employés, voluntarily 
assumes to render assistance, it must act with due and ordinary care 
and is liable if such assistance is withdrawn and the passenger sus- 
tains injury. Hanlon v. Central Railroad Go. of Kevi' Jersev, 187 
N. Y. 73, 79 N. E. 846, 10 L- R. A. (N. S.) 411, 116 Am. St. Rep. 
591, 10 Ann. Cas. 366. 

[5] The obligation and dnty of a railroad company to use due care 
for the safety of its passengers obtains not only while the passenger 
is being carried on the train but while and so long as he or she sus- 
tains the relation of passenger and is performing acts reasonably 
and fairly attributable to that relation, such as leaving the train for 
refreshment, for the sending of telegrams, for the taking of exercise, 
and the like. Texas & Pacific Railway Co. v. Stewart et al., 228 
U. S. 357, 33 Sup. Ct. 548, 57 L. Ed. ù/d, affirming 183 Fed. 575, 105 
C. C. A. 646. Hère the plaintiff. Miss Younglove, had not ceased to 
be a passenger. She was performing an act not only fairly at- 
tributable to that relation but one absolutely necessary to be per- 
formed. She was injured while performing that act. For the pur- 
poses of this case, we may assume that the défendant corporations 
primarily were under no obligation to furnish a temporary stepping 
block for passengers in alighting from trains. But the évidence shows 
that it was quite usual and customary for the défendants to use this 
stepping block for the convenience and safety of its passengers in 
alighting and, without request, had always done so for others and 
for this plaintiff when on this train and who for a long time had been 
a fréquent passenger on this train. The jury found that, by and in 
so furnishing and using it, the défendants had recognized it to be 
difficult and somewhat dangerous to alight from thèse Pullman cars 
without it. They had undertaken by this means to aid not only the 
plaintiff but others in alighting from thèse cars at this station. The 
plaintiff had justly and properly learned to expect and rely upon it, 
not through her own acts i and conduct, but by reason of the acts and 
conduct of the défendant corporations. On the occasion in ques- 
tion, and without warning or notice of any kind, this aid was with- 
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drawn or not furnîshed. The plaintifï had corne, and justly so, to ex- 
pert its présence and rely on its présence as much as tbough it had 
been a permanent part of the car or platform. Was she bound, as 
matter of law, to look and sec if the companies had donc what they 
always had done voluntarily before for her safety and what she had 
the right to assume they had done on this occasion? I think not. 

In the Hanlon Case, supra, 187' N. Y. IZ, 79 N. E. 846, 10 L. R. A. 
(N. S.) 411, 116 Am. St. Rep. 591, 10 Ann. Cas. 366, the conductor 
assumed to assist the plaintiff in alighting from the train and negli- 
gently withdrew that support, whereby the plaintiff fell and was in- 
jured. There, of course, the proffered assistance was immédiate and a 
part of that particular transaction of alighting from the train, but 
it was assistance volunteered and on which the passenger had the 
right to rely. The court held that, while the railroad company under 
the circumstances was under no obligation to supply the aid of its 
servant to assist the plaintiff in alighting, the conductor having vol- 
unteered his aid, the company was liable for his négligence, "since 
the passenger had the right to rely upon the conductor's careful per- 
formance of his undertaking." 

In the case now before this court the défendants themselves had 
provided this temporary stepping block for use in assisting passengers 
to alight from thèse cars and had frequently used it with passengers 
and always when this plaintiff was a passenger, not for her specially, 
but for ail the passengers on that car, and had thus built up confidence 
in its présence on ail occasions. The jury was there fore justified in 
finding that the défendants were négligent in withdrawing it on this 
occasion without notice. The jury was justified in finding that this 
was a somewhat difiicult and dangerous place in which to alight from 
car to platform, and that défendants had recognized it as such and 
made it safe by providing and using this temporary stepping block or 
stool. 

In Texas & Pacific Railway Co. v. Stewart et al., supra, 228 U. S 
357, 33 Sup. Ct. 548, 57 L. Ed. 875, Mrs. Mayer entered the çai 
standing on tracks at or near the station in the nighttime as a pas- 
senger. There was no other person in the car, and the tracks and door 
and steps of the car were insufficiently lighted. After being in the 
car some little time, Mrs. Mayer became apprehensive that she was 
or might be on the wrong car or train. She said: 

"I became fearful that I was on the wrong coach, as no one else entered 
the same, and I left It to flnd out as to whether it was the right car or not. 
• • • I went to the doop and saw that it was ail In darkness, and I wanted 
to go and I held onto the door f rame to try to reach the steps of the car with 
my feet, and in reachlng for them I went on too far and sllpped and fell to 
the ground." 

Hère is a case where there was in fact no necessity for leaving the 
car; one where Mrs. Mayer knew the insufficient lighting and was 
groping in the dark. The court held that the question of her contribu- 
tory négligence was properly left to the jury, and that its finding should 
not be dîsturbed. The gênerai rule is that when the f acts are not in dis- 
pute, and where but one reasonable inference can be drawn from 
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them, a question of law for the court is presented ; but when a ques- 
tion of fact is presented, or where fair, intelligent minds may draw 
différent conclusions and inferences from the conceded facts, a ques- 
tion of fact for the jury is presented as to the existence or nonexist- 
ence of contributory négligence. 

In Chicago, etc., R. Co. v. Lowell, 151 U. S. 209, 14 Sup. Ct. 281, 
38 L. Ed. 131, there was a notice in the car that passengers on leav- 
ing by the forward end should turn to the riglit, and if it had been 
obeyed the passenger would hâve landed on the platform, but if not 
obeyedi and he turned to the left, the turn led him to and nec'es- 
sitated his passing across the track. The passenger had not read the 
notice, turned in the wrong direction, went on the track, and was 
struck by an engine. Held, the question of contributory négligence 
was for the jury. 

In Warner v. Baltimore, etc., R. Co., 168 U. S. 339, 345, 18 Sup. 
Ct. 68, 42 ly. Ed. 491, passengers who were to take trains on the east 
track had to pass the west tracks. On this west track a train was 
momentarily exjpected to arrive. A person who wasto take a car 
on the east track saw the train on that track stop and he started 
across the west track and was struck by the train. Held, that he had 
the right to expect that it was safe to do so from the stopping of the 
train he was to take. 

In Chunn v. City & Suburban R. Co., 207 U, S. 302, 28 Sup. Ct. 63, 
52 L. Ed. 219, cars ran iti opposite directions on différent tracks, and 
there was a clear space of some 3 feet and 6 inches only between 
the cars when they passed each other at the point in question. Hère 
some planks had been laid and passengers were accustomed to stand 
there and take the cars and the doors were opened by the défendant 
for that purpose. It did not appear who laid the planks. The plain- 
tiff stood in this narrow space to take a car on one track and was 
struck by a rapidly moving car on the other. Standing there the 
plaintiff could see in both directions a full quarter of a mile. Held, 
that the question of contributory négligence was for the jury. Had 
she looked she would hâve seen the approaching car; and had she 
observed she would hâve seen that she was too close to the track on 
which the car which struck her was running. The court said: 

"If upon thèse facts reasonable men inight falrly reach tlie conclusion tliat 
the plaintiff, while herself in the exercise of due care, was Injured by the 
négligence of the défendant, the case should hâve been submltted to the .iury. 
Wariier v. Balt. & O. R. Co., 168 TJ. S. 8,S9 [18 Sup. Ct. GS, 42 L. Ed. 491]." 

If Miss Younglove had looked to see if the stepping block was in 
position, she undoubtedly w'ould havè observed its absence. She did 
not and acted on the assumption that it was in position as it always 
had been wheff she was a passenger. It did not occur to her to look, 
as she had no reason to apprehend its absence. As in the Chunn Case 
the plaintiff had nô reason to apprehend a careless act on the part of 
the railroad, a déviation from its custom. I do not think an absolut e 
duty rested on. her to apprehend the possible absence of the stepping 
block and. ,to hâve its possible absence in mind and act accordingly. 
Its absence was not her f ault, and she had no cause or reason to sus- 
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pect its absence. On the other hand, from what had been the univer- 
sal custom of the porter of this car, when plaintifï was a passenger, 
and from the fact that he took her umbrella and preceded her from 
the car to the platform, she was not négligent, as matter of law, in 
assuming- that he would assist her to ahght in the usual way and 
that he would place the stepping block as had always been done. It 
was not a négligent act, as matter of law, for the plaintiff to look to 
the porter for his assistance which had always been rendered before 
instead of looking to see if he had performed the usual duty of plac- 
ing the stepping block. If on former occasions the stepping block 
had been placed at the request of the plaintifï or some passenger, the 
case would be différent, but the évidence is that it was a voluntary act 
on the part of the porter who, we may assume, was acting on the au- 
thority of his masters, the défendants. Let us assume, in the light 
of some of the cases, that a railroad company would be under no 
obligation to provide a bridge to cover a space of, say, 20 inches in a 
horizontal line from its car step to the platform ; the step being on a 
line with the top of the platform. Let us assume that no recovery 
could be had should a passenger step into such open space, fall, and 
receive serious injuries. Let us further assume that a railroad com- 
pany having such spaces between platform and car steps should for 
years provide a bridge from steps to platform for the ease and con- 
venience and safety of passengers in alighting from the cars, and 
that this custom should become well known so that travelers on the 
road well knew of this provision for their ease, convenience, and 
safety. Suppose that without notice or warning this bridge should be 
dispensed with and a person, a fréquent passenger on the road and 
accustomed to use the bridge, should assume its présence, his atten- 
tion being diverted to porter or' some object or person on the plat- 
form, and step out, assuming the bridge to be in place, and fall and 
receive serious injuries. Would or would not a jury be justified in 
finding négligence on the part of the railroad company, and would 
not the jury be justified in finding absence of contributory négligence 
on the part of the person so injured? It seems to me the answer is 
plain and that there can be but one answer. 

The motion to set aside the verdict and for a new trial must be 
denied. 



HENRY V. HENKEL, U. S. Marshal. 

(District Court, S. D. New York. May 26, 1913.) 

Haiîeas Coepl's (§ 15*) — Congressional Inquiry — Probable Cause — Re- 
fusal to ïestify. 

That a wltuess before a coiiimittee of the House of Représentatives, 
which was acting under a resolution authorizing Inquiry, as a hasis for 
remédiai législation, into the suhject of the relations of national banks 
in varions directions, refused to glve the names of officers of national 
baiiks, who, as he testifled, were niembers of a certain syndicate, con- 
stitutes "probable cause" (the sole inquiry in habeas corpus proceedings) 
for th.e warrant for his commission to the custody of the marshal to await 
a warrant for his removal to the District of Columbla, where he had 

•For other cases see same topio & § number In Dec. & Am. Diçs. 1907 to date, & Rep'r Indexes 
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been Indicted nnder Rev. St. § 102 (U. S. Comp. St. 1901, p. 55), maldns 
it an offense for a witness before any coinmittee of Conafrcss to refuse to 
answer any question "pertinent to the question unûer inquiry" ; the sub- 
.iect being one Congress could investigate, and the question not encroaeh- 
ing on tlie domain of inquisitorial power, and invading no constitutional 
rights of the witness. 

[Ed. Xote.— For other cases, see Habeas Corpus, Cent. Dig. § 15; Dec. 
Dig. § 15.*] 

Habeas corpus proceeding by Georg'e C. Henry against William 
Henkel, United States Marshal for the Southern Di<5trict of New 
York. Writ quashed, and petitioner remanded to custody. 

John C. Spooner, Paul D. Cravath, John D. Lindsay, and Stuart 
McNamara, ail of New York City, for petitioner. 

Henry A. Wise, U. S. Atty., and John E. Walker, Asst. U. S. Atty., 
for respondent. 

MAYER, District Judge. On February 10, 1913, petitioner was 
indicted by the grand jury of the Suprême Court for the District of 
Columbia, charged with an offense under section 102 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 5.S), in that on January 7, 1913, 
while a witness before a committee of the House of Représentatives, 
acting under a resolution duly passed by the House, he refused to 
answer certain questions propounded to hini on beîialf of the com- 
mittee, which questions Were pertinent to the matter under inquiry by 
the said committee. 

The usual proceedings for removal to the District of Columbia un- 
der section 1014 of the Revised Statutes (U. S. Comp. St. 1901, p. 716) 
were instituted, and the United States commissioner found probable 
cause, and committed the petitioner. to the custody of the marshal to 
await a warrant of removal. Thereupon a writ of habeas corpus was 
issued to inquire into the legality of petitioner's détention. 

In the proceedings before the commissioner, petitioner demanded 
an examination, and after the déniai of a motion for the dismissal of 
the complaint the government introduced in évidence the indictment 
and bench warrant, and, petitioner's identity being conceded, the gov- 
ernment rested. Petitioner then moved again for the dismissal of the 
complaint, and after the déniai of that motion counsel for petitioner 
introduced in évidence a transcript of petitioner's entire testimony be- 
fore the House subcommittee, and the majority and minority reports 
of that subcommittee. No question of fact is involved, and the sole 
inquiry is as to whether there existed "probable cause" to justify the 
issuance of the warrant. 

On April 25, 1913, the House of Représentatives adopted House 
Resolution No. 504, which is set forth at length in the indictment and 
need not be hère repeated. That resolution authorized an incjuiry into 
many subjects, "as a basis for remédiai and other législative purposes." 
One of the subjects was the relations of national banks in various di- 
rections, and in that connection inquiry was made in regard to trans- 
actions in which officers of such banks engaged, as affecting, among 
other things, the actions of banks in regard to loans, the listing of se- 

*For other cases see same topic & § numbek In Dec. fi Am. Dlgs. 1907 to date, & Rep'r Indexes 
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curities on the New York Stock Exchange, the distribution of secur- 
ities, and the participation in syndicates or underwritings of officers of 
national banks. 

It is unnecessary to consider whether Congress had power to in- 
quire into certain of the subjects referred to in the resolution, for it 
is apparent that Congress had full authority to inquire into the mat- 
ters set forth in paragraph "second" of the resolution, in so far as they 
related to national banks. 

In the course of this inquiry, the petitioner was questioned, and tes- 
tified at considérable length, concerning a corporation called Cali- 
fornia Petroleum Corporation (hereinafter referred to as California 
Company). The détails of this inquiry are too lengthy to be recited 
m this mémorandum, and it will suffice to state that there came a 
time in the course of the inquiry when petitioner was asked the names 
of national banks and officers of national banks who participated in 
the syndicate opérations (described in the testimony) of the California 
Company. It appeared that there were four partners in this syndi- 
cate, and the petitioner declined to state the name of the fourth part- 
ner in the syndicate. From the indictment, as well as the testimony of 
the petitioner, it seems that he had stated that no national bank had 
participated in the syndicate, so that there were really but two ques- 
tions which he ref used to answer. 

Section 102 of the Revised Statutes reads as follows: 

'"Sec. 102. Every person who, having been suinmoned as a witness by the 
authority of either house of Congress, to give testimony or to produce papers 
iipon any matter under inquiry before either House, or any committee of ei- 
ther house of Congress, wilfully maltes default, or who, having appeared, re- 
fuses to answer any question pertinent to the question under inquiry, shall be 
deemed guilty of a niisdemeanor, punishable by a fine of net more than one 
thousand dollars nor less than one hundred dollars, and imprisonment in a 
conimon jail for not less than one montli nor more than twelve months." 

It is unnecessary to consider certain questions raised as to the ex- 
tent to which the court may go in a proceedinc; of this character, for 
there can be no doubt that the court may examine ail the évidence be- 
fore the commissioner, with a view to determining whether "probable 
cause" existed, and if, in this particular case, either of the refusais of 
petitioner to answer was in respect of a question "pertinent to the 
question under inquiry," then the technique of procédure becomes un- 
important. 

The petitioner urges that no offense is charged, because the sub- 
committee was without authority, under the Constitution, upon an in- 
quiry purely in aid of législation, to compel any testimony concerning 
the California Petroleum Syndicate, and in the interesting brief sub- 
mitted on his behalf many décisions are collated and discussed. I 
think, however, that the question under considération is not as far- 
reaching as the petitioner contends. 

Congress had power to ascertain whether a national bank partic- 
ipated directly or indirectly in the organization of California Com- 
pany, or the listing of its securities, or the participation in any under- 
writing or syndicate relating to such securities. Surely such an in- 
quiry would not be an exercise of the visitorial powers which Con- 
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gress has vested in courts of justice and in the ComptroUer of the 
Currency. 

An examination of the National Banking Act will show that Con- 
gress has affirmatively permitted and afifirmatively prohibited certain 
kinds of transactions, and thèse provisions are presumably based up- 
on appropriate information and the resuit of judgment and experi 
ence. With many changes in industrial conditions and in methodf 
of business, and with the increasing and complex problems affecting 
the national banking System, Congress could inform itself of the 
course ôf conduct of officers of national banks as affecting the banks, 
to détermine whether such course should be thereafter continued, 
modified, or prohibited. 

How far Congress could pursue its inquiry need not at this time 
be academically considered. We are concerned only with a particular 
question asked of the petitioner which he refused to answer. Cer- 
tainly the committee could receive such testimony as the petitioner 
was willing to give. He had already testffied without objection that 
there were 15 national bank officers who were members of the Syn 
dicate, and also that it was customary to offer syndicate participation 
to national bank officers, and sometimes to national banks themselves. 

In asking the petitioner the names of thèse national bank officers. 
the committee did not at that point ask a question which can be con~ 
strued as encroaching upon the domain of visitorial power. The 
committee in that question made no inquiry as to the détails of any 
transactions about the national banks, but solely about the officers. 

Petitioner contends that, if Congress deemed this practice an evil, 
it already had the information needed to frame législation in respect 
thereof , and that the further knowledge of the identity of the partic- 
ular officers could not help. Whether the committee could hâve made 
further inquiry through such officers as to collatéral loans or other 
afïairs of the banks of which they were officers présents a question 
which need not be decided, because such a line of iiiquiry is not hère 
to be passed upon. The sole question was the identity of thèse na- 
tional bank officers. 

The fact that the committee had already heard testimony to the 
efifect that such officers engaged in participation did not preclude the 
committee from obtaining cumulative information upon that point. 
The committee may hâve considered it désirable to make this inquiry 
in numerous instances, with a view of ascertaining whether such 
participations were engaged in f requently and throughout the country, 
or only by the same set of officers of the same national banks, or 
whether such engagements were only occasional. As a resuit of such 
an inquiry, Congress may bave drawn conclusions upon which to base 
législation. 

In point of fact, the committee did recommend that officers and 
directors of national banks should be prohibited from participating 
in syndicates or promotions or underwritings of securities in which 
their banks may become intcrested as underwriters or owners or lend- 
ers ; but, even though the committee made this recommendation upon 
the testimony before it, it may very well hâve determined to cite this 
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(and other instances) in support of its conclusions and recommenda- 
tio--. 

The officiai conduct of national bank officers is regulated by statute. 
A nauoaai bank springs into existence solely as a Créature of stat- 
ute, and while not attempting to define the extent or the limits of a 
congressional inquiry, it certainly cannot be said that this particular 
question invaded the constitutional rights of this petitioner. Whether 
the petitioner could hâve been compelled to answer the question as 
to who was the fourth member of the Syndicate présents a proposi- 
tion quite différent from that just discussed, and in that regard no 
opinion need now be expressed. 

Finally, it seems to me that the controversy is really within a nar- 
row compass, so far as this proceeding is concerned, atid as one of 
the questions seems to hâve been pertinent, probable cause existed, 
and the commissioner should be sustained. 

The writ will be quashed, the petitioner remanded to the custody of 
the marshal, and a warrant of removal will issue. 



Ex parte MARCIL. 

(District Court, W. D. Washington, S. D. September 19, 1913.) 

No. 1,416. 

Pardon (§ 14*) — rAROLE — Good Time — "Légal Custody" — "Control." 

Act Cong. Juiie 21, 1902, c. 1140, 32 Stat. 397 (U. S. Comp. St. Supp. 
1911, p. 1701), provides that each prisoner confined, in exécution of a 
sentence, in any United States penitentiary, whose record justifies it, 
shall be entitled to a déduction for good time, couimencing from the first 
day of his arrivai at the penitentiary. Act June 25, 1910, c. 387, 36 
Stat. 819 (U. S. Comp. St. Supp. 1911, p. 1702), déclares that every pris- 
oner confined for a term of more than one year, whose record shows an 
observance of the prison rules, and who has served one-thlrd of his term, 
may be released on parole. Section 3 déclares that the parole shall be 
granted on such ternis as the board of parole shall prescribe, the prisoner 
to remaln, while on parole, in the légal custody, and under the control 
of the warden of the prison from which he was paroled, and until the 
expiration of the term or terms specifled in his sentence, less such good 
time allowance as is provided. The act also provides for the retaking of 
a paroled prisoner who has violated his parole, at any time within the 
term or terms of his sentence, and for a hearing before the board, which 
may revoke the order and terminate the parole, and, if revoked, the 
prisoner shall serve the remainder of the sentence Iniposed ; the time the 
prisoner was on parole not being taken into account to diminish the time 
of his sentence. Held, that "légal custody" and "control" did not con- 
template actual custody or confinement of a paroled prisoner, and that 
such a prisoner was not subject to prison rules providing for a forfeiture 
of good time allowance by a breach of such rules, so that on his return 
for breach of his parole he was not subject to a forfeiture of his good 
time earned, in determining the date of the expiration of his sentence. 

[Ed. Note. — For other cases, see Pardon, Cent. Dig. §§ 28-31 ; Dec. Dig. 
§ 14.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1549-1552; 
vol. 8, p. 7617.] 

•For other cases see saœe topic & § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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Application by J. A. Marcil for writ of habeas corpus. Granted, 
and petitioner discharged. 

J. A. Marcil, pro se. 

The United States Attorney, for respondent. 

CUSHMAN, District Judge. This cause is for décision, after évi- 
dence taken, upon the pétition of J. A. Marcil, a McNeil Island Unit- 
ed States prisoner, for a writ of habeas corpus, and the return of the 
warden of the penitentiary thereto. 

The return of the warden shows that, on May 3, 1909, the petitioner 
was sentençed to be confined in the penitentiary for a term of five 
years, which sentence commenced May 13, 1909; that petitioner was 
released on parole August 12, 1911, in accordance with the act of 
Congress of June 25, 1910; that, after being so released on parole 
for 230 days, petitioner was returned to confinement in the peniten- 
tiary May 29, 1912, on account of a violation of his parole, and for a 
faikire to faithfully observe the rules governing him as a convict on 
parole ; that, at the time petitioner was released on parole f rom the 
penitentiary, he had earned 216 davs good time allowance, as provided 
in the act of June 21, 1902. 

The return of the warden allèges that, by petitioner's act in violat- 
ing the parole, the good time earned at the time of his parole was for- 
feited and canceled. The petitioner contends that the violation of 
the parole did not deprive him of this 216 days good time, and that he 
is now entitled to his freedom. The. act of June 21, 1902, provides : 

"Be it enaeted," etc., "tliat each prisoner who has been or shall hereafter be 
couvicted of auy offense against the laws of the United States, and is confined, 
in exécution of the judgnieiit or sentence upou any sncli conviction, in any 
United States penitentiary, * * * whose record oî conduct shows that he 
lias faithfully obsevved ail the rules and has not been subjected to puuish- 
ment, shall be entitled to a déduction from the tenu of his sentence to be 
estiniated as follows, conuuencins on the flrst duy of his arrivai at the peni- 
tentiary, prison, or jail. * * * " 

The act of June 25, 1910, provides : , 

"Be it enaeted,'' etc., "that every prisoner who has been or may hereafter be 
couvicted of any offense against the United States, and is conflned in exécution 
of the .ludgment of such conviction in aiiy United States penitentiary or i)ris- 
ou, for a deflnite terni or terms of over oue year, whose record of conduct 
shows he' has observed the rules of such institution, and who has served one- 
thlrd of the total of the terni or termsfor which, he was sentençed, may be re- 
leased on parole as hereinafter provided." 

Section 2 provides for a board of parole, to consist of the superin- 
tendènt of prisons of the Department of Justice, the warden and 
physiciàn of each United States penitentiary, "which shall establish 
'rules and régulations for its procédure subject to the approval of the 
Attorney General." Section 3 prpvidçs grounds upon 'which the board 
of. parole may parole a prisoner. : The parole is granted— 
"u])oii such ternis and conditions, Including personal reports froni such psu'ol- 
ed person, as said bonrd of parole shall prescribe, and to renijiin, wbile on 
parok^ in tlie légal cxistody and nuder the conlrol of the warden of such pris- 
on from which paroled, and «util the expiration of the terni or terms speci- 
fled in his sentence, less such gdod time allow:iiice as is or may hereafter be 
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provided for by aet of Confrress; and the said board shall, In every parole, 
flx the limits of the résidence of the person paroled, which llmlts may there- 
after be chaiiged in the discrétion of the board. * * * 

"Sec. 4. That if the warden of the prison or penitentiary from which said 
prisouer was paroled or said board of parole or any member thereof shall 
hâve rellable information that the prisorier bas violated his parole, then said 
warden, at any time within the terni or terins of the prisoner's sentence, may 
issue his warrant to any otticer hereinafter authorized to exécute the same, 
for the retaliing of sucb j)risoner. * * * 

"Sec. 6. That at the next meeting of the board of parole held at sueh prison 
after the issulng of a warrant for the retaking of aiiy paroled prisoner, said 
board of parole shall be notifled thereof, and if said prisoner shall hâve been 
returned to said prison, he shall be given an opportunity to appear before said 
board, of parole, and the said board may then or at any time in its discré- 
tion revoke the order and terminale such parole or modify the ternis and con- 
ditions thereof. If such order of parole shall be revoked and the parole so 
terminated, the said prisoner shall serve the remalnder of the sentence im- 
posed, and the time the prisoner was out on parole shall not be taken into ac- 
count to dimiuish the time for which he was sentenced. * * * 

"Sec. 10. That nothing herein contained shall be construed to impair the 
power of the Président of the United States to grant a pardon or commutation 
in any case, or in any way impair or revoke such good time allowance as is 
or may hereafter be provided by act of Congress." 

Under section 4 of the act of March 3, 1891 (26 Stat. 839, c. 529 
[U. S. Comp. St. 1901, p. 3725]), the Attorney General, in June, 1911, 
promulgated rules for the government and discipline of prisoners in 
the United States McNeil Island penitentiary. There are 95 rules. 
Rules 86, 93, and 95 provide : 

"86. The good time law is printed in full elsewhere in this book. For viola- 
tions of any of thèse rules and régulations you may lose part or ail of your 
good time. A record of ail violations is kept in the warden's office, and a 
copy of this record is sent to the Attorney General to be considered with 
every application for pardon or commutation of sentence." 

"93. TJnder the provisions of the good time law, lost good time can only be 
restored by the Attorney General upon the recommendation of the warden." 

"95. You must not try to escape. The otflcers and employés bave very strict 
orders to prevent eseapes, and if you mal^e the attempt you may get badly 
hurt and, at the same time, lose your good time." 

On September 1, 1910, the Attorney General approved the rules 
adopted by the board of parole for this prison. Thèse rules, in part, 
are for the governing of prisoners on parole. There is nothing in 
them touching the good time allowance made for prisoners confined 
in the prison institution itself. The only penalty provided in them 
for the violation of parole is the revocation of the parole, the arrest 
and return of the prisoner to the institution itself, to serve the re- 
mainder of his term. 

It is contended for respondent that the breaking of petitioner's 
parole, in violation of the rules of the parole board for his good con- 
duct, deprived him of his earned good time allowance, provided by 
the act of June 25, 1910, because by the parole statute (section 3), 
during his parole, the convict is "in the légal custody and under the 
control of the vvarden"; that, therefore, the breaking of the rules of 
parole, also breaks the prison rules, and effects a forfeiture of the 
good time allowance thereby. 
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"Légal custody" and "control" — as used in this act — do not con- 
template actual custody or confinement, for the act provides that the 
paroled prisoner — 

"shall be allowed to go on parole ontslde of said prison, and in tlie discrétion 
of the board, to returu to his home." 

And, again : 

"The transportation furnished shall be to the place to which the paroled 
prisoner lias elected to go, with the approval ot the board of parole." 

The qualified liberty contemplated by the parole law is in no sensé 
that of the prison. The rules of the prison and those for paroled 
convicts are not niade by the same officers. They are not made for 
the same purpose. While the prison rules contemplate the welfare of 
the prisoners and safety of society, they are largely, if not mainly, 
for the purpose of saf eguarding those in charge of the prison ; the 
prisoners from one another and to in.sure facility in restraining and 
detaining them. The rules for confined prisoners are minute and 
exacting. Those for paroled convicts are libéral and gênerai. 

The act provides a good time allowance, or réduction of sentence, 
for the prisoner "confined" "whose record of conduct shows that he 
bas faithfully observed ail the rules." The rules referred to are the 
rules of the prison for confined prisoners, not those for paroled con- 
victs. The language is susceptible of no other nieaning. When this 
act was passed, there was no parole law. It was not necessary to be 
spécifie. Therefore the language used was "ail the rules," because 
tliere were no other rules than the prison rules for confined prisoners, 
and, when the parole law paraphrased and almost quoted this statute 
entire, the expression used became "the rules of such institution." 
Obviously the change was made to dift'erentiate the rules for good con- 
duct of detained prisoners — entitling them to good time allowance — 
from those of paroled prisoners. 

The obédience to prison rule,,. hastens the prisoner's freedoni. . Dis- 
obedience to parole forfeits freedom already given. The only effect 
of broken parole is provided by section 6 of the act : 

"ïhe said prisoner shall serve the remaiiider of the sentence originally im- 
posed." 

That is, the part of the sentence remaining when he-was paroled, 
at which time, in the case before the court, it had been shortened 216 
days by his good conduct. That the parole law was not intended to af- 
fect the good time act is further shown by section 10 of the parole 
law : 

" * ♦ * Nothins? herein contained shall * * * in any way impair or 
revoke such good time allowance as is or may hereafter be provided by act 
of Oongress." 

Rules 86 and 95, of the prison rules above set out, disclose what is 
promised the prisoner for good conduct, and the warning therein is 
that, for a "violation of tlrese rules and régulations"— that is, the 
rules and régulations for confined prisoners — good time will be lost. 

The writ is granted for petitioner's discharge. 
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In re BRYKCZTNSKT. 

(District Court, E. D. Wisconsin. September 27, 1913.) 

Aliens (§ 65*)— Natubalization— Déclarations or Intention — Service in 
Nayy. 

Aet July 26, 1894, c. 165, 28 Stat. 124 (U. S. Comp. St. 1901, p. 1332), 
provides that an allen 21 years of âge, who lias enlisted or may enlist 
in the United States navy or marine ce rpe, and has served or may serve 
five consécutive years in tlie navy or one enlistmeiit in the marine Corps, 
and has been or may be honorably discharged, sliall be admitted to be- 
conie a citizen on bis pétition, without previoùs déclaration of intention. 
"Wheu such act wa« passed, Eev. St. § 1418 (U. S. Comp. St. 1901, p. 
1007), reiitiired enlistments in the navy to be for not exceeding five years, 
and section 1608 declared that enlistments in the marine corps should be 
for not less than five) years. By Act March 3, 1899, c. 413, § 16, 30 Stat. 
1008 fU. S. Comp. St. 1901, p. 1007), the term of enlistment in the navy 
was changed tô four years, and'by Act March 3, 1901, c. 852, 31 Stat. 
1132 (U: S; Comp. St. 1901, p, 1095) enlistment In the marine corps was 
reduced to'four years, during ail of which time honorable diseharges 
Wtjregranted'Purpuant to Rev. St. § 1426 (U. S. Comp. St. 1901, p. lOlO), 
to ail who had fulfilled the three-year enlistment in the navy. Éeld, that 
the modification of the enlistment period shouiçl be regarded as' effecting 
a correspondlng modification in the requirements of the Naturalization 
Act, and henee proof of an alien's service of a fpur-year term of enlist- 
ment in the navy, his honorable disçharge, and his immédiate re-enlist- 
ment for a further term of four years, the proof showing five contlnuous 
years of service, was suflicient to dispensé vvith a déclaration of inten- 
tion in proceedings for his naturalization. 

[ï:3d. Note.— For other cases, see Aliens, Cent. Dig. § 129; Dec. Dig. 
§ 65.*] , . , 

Application of Stanley Kasper Brykczynski for a certificate of nat- 
uralization. Granted. 

The petitloner was born in Berlin, Germany, March 8, 1888, emigrated to 
the United States, and, since Ai)rll 29, 1889, has been a résident of Wiscon- 
sin. Ile entered the United States navy May 20, 1908, upon a four-year term 
of enlistment. This service lie completed, was honorably discharged, and 
linmedlately re-enllsted for a further four years, and now is, and ever since 
his flrst enlistment has been, coutinuously in the service. He has filed, and 
tiie court has heard, his pétition for naturalization. In lieu of a déclaration 
of intention, he ofîers to support such pétition by compétent proof of his 
honorable discharge from, and his five years consécutive service in, the navy. 

Merton A. Sturges, Chief Naturalization Examiner, of Chicago, 111., 
for the United States. 

GEIGER, District Judge (after stating the facts as above). Peti- 
tioner's qualifications with respect to character and intelligence are 
fully conceded ; and the only question submitted by the government is 
whether, upon the facts, his case cornes within the act of July 26, 
1894, which provides : 

"An alien of the âge of tweiity-one years and upward who has enlisted or 
may enlist in the United States navy or marine corps, and has served or may 
hereafter serve five consécutive years in the United States navy or one en- 
listment in the United States marine corps, and has been or may hereafter 
be honorably d|.scharged, shall be admitted to become a citizen of the United 
States upon his 'pétition, without any previoùs^ déclaration of his intention to 

*ror other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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become such; and the court admitting such allen sliall, In addition to proof 
of good moral cliaracter, be satisfied by compétent proot of sucli persou's 
service in aud lionorable discharge from tlie tnited States navy or marine 
corps." 

Is it necessary under this section that the applicant show five con- 
sécutive years of service, and also an honorable discharge certificate 
which covers such five consécutive years? A review of the législation 
governing enlistments and honorable discharges from the navy and 
marine corps will aid us in answering this question. In 1894, when 
the above act was passed, enlistments in the United States navy were 
prescribed to be "for a period not exceeding five years." Section 1418,. 
R. S. (U. S. Comp. St. 1901, p. 1007). At that same time enlistments. 
in the marine corps were prescribed to be for a period not less than 
five years. Section 1608, R. S. The former was changed by the act 
of Match 3, 1899 (30 Stat. 100, c. 413, § 16 [U. S. Comp. St. 1901, p. 
1007]), which prescribed that "hereafter the term of enlistment of ail 
enlisted men of the navy shall be for four years." The latter was. 
changed by the act of March 3, 1901 (31 Stat. 1132, c. 852 [U. S. 
Comp. St. 1901, p. 1095]), providing that "hereafter the enlistments 
into the marine corps shall be for a period of not less than four years."' 
During ail this time honorable discharges were granted to those who- 
had fulfilled the three-year enlistment in the navy. Section 1426, R. 
S. (U. S. Comp. St. 1901, p. 1010). . 

Thus it will be seen that, when the Naturalization Act was passed, the 
statutes fixed a maximum term of enlistment in the navy and a mini- 
mum term of enlistment in the marine corps, each at five years — thus 
making it possible at that time to produce the évidence with respect 
to those who were in the naval service, in the form of a certificate of 
honorable discharge covering a fuU five-year term of enlistment; or 
it was possible at that time to ofifer proof of a shorter term of enlist- 
ment covered by an honorable discharge and proof of continued serv- 
ice under a further enlistment. With respect to those who had served 
in the marine corps, the question could not arise, because the naturali- 
zation statute calls for spécifie proof of one enlistment (which at that 
time could not be less than five years) and an honorable discharge. 
Now, while it may hâve been the intention of Congress to require 
proof of five consécutive years of service and a certificate of honora- 
ble discharge covering such whole period, the change in the enlistment 
term in the navy from that of a maximum of five years to a term of 
four years and no less, brings with it, as it seems to me, a corresponding 
modification in the requiremenfs of the naturalization statute, unless 
we are ready to hold that its objects hâve been practically frustrated 
by the amendment. , In other words, if a strict construction should 
now be adopted or adhered to, the resuit would be that one who had 
enlisted in the navy for a four-year term could not obtain the benefits 
of the Naturalization Act, because his certificate of honorable dis- 
charge could not cover a period of five consécutive years. The most 
he could expect to do was to serve two full enlistments, or eight years. 
and then offer, eithér the one certificate covering the eight years, or the 
two certificates covering four years each, to meet the statutory call for 
proof. 



SMITH V. LLOYD 815 

On theother hand, the amendment fixing the minimum enlistment 
in the marine corps at four years imposes upon aliens who hâve served 
therein and who seek naturalization conditions less rigorous than those 
existing when the act of 1894 was passed. There is no reason for 
adopting a construction which, in view of the amendments to the en- 
listment acts, will work such discrimination ; and with respect to aUens 
who hâve served or are serving in the navy, proof of an honorable 
discharge after serving one enlistment of four years, with proof of 
re-enlistment and continued honorable service for the full five-year 
period, satisfies the statute. As indicated, when the act was passed, 
situations like the one before us could arise, becausè enlistments for 
terms of five years or less were possible. Çut the abolition of the 
five-year enlistment really compels the construction now given to the 
act. 

The petitioner is entitled to be admitted, and an order may be en- 
tered accordingly. . ,, 



SMITH V. LLOYD et al. . 

■ SULLIVAN V. '^AME. 

(District Court, D. Massacliusetts. October 4, 1913.) 

Nos. 473, 475. 

CouETS (§ 335*) — JuRisDicTioN OF Fedebal Coubt — Equity Cases— EïTEct of 
State Statutes. ' 

Rev. Laws Mass. c. 159, § 8, els. 7, 8, which provide that certain state 
courts shall bave jurisdiction in equity of suits by creditors to reach and 
apply in payment of a debt any property or tnterest of a debtor which 
Cannot be reached by attachment or exécution in an action at law, Js a 
statute enlarging the équitable jurisdiction of the state courts, rather than 
one enlarging équitable rights, and does uot apply to a fédéral coiut 
which is withput jurisdiction to entertain on removal such a suit by sim- 
ple coutract creditors. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 905; Dec. Dig. S 
335.*] 

In Equity. Suits by Daniel L. Smith against J. B. Lloyd and oth- 
•erSi and by Mary I. Sullivan against the same. On motion to remand 
to state court. Motions granted. 

Daniel B. Ruggles, of Boston, Mass., for complainant in No. 473. 

Brandeis, Dunbar &.,Nutter and Fay B. Kendall, ail of Boston, 
Mass., for défendants in No. 473. " 

Hudsort & Nichols, of Boston, Mass'., for complainant in No. 475. 

Brandeis, Dunbar & Nutter, of Boston, Mass., for défendants in 
No. 475. 

DODGE, Circuit Judge. Both thèse suits were brought in the Mas- 
sachusetts superior court for Suffolk county. Both are bills to reach 
and apply property alleged to be in the hands of certain of the défend- 
ants in trust for the benefit of the défendant Lloyd and which can- 

*For other cases see same topic & § mumbeiï in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



816 207 FEDBUAL REPORTEK 

not be attached in a suit at law, in payment of alleged claims by the 
plaintiffs against Lloyd. Neither plaintiff bas recovered any judgment 
upon bis claims. Rev. Laws Mass. c. 159, § 3, cls. 7 and 8, autborize 
or permit such suits in equity in tbe Massachusetts courts ; but tbey 
are not within tbe equity jurisdiction of tbe fédéral courts independ- 
ently of tbe Massachusetts statute cited. 

The plaintiffs are Massachusetts citizens, and so are ail tbe défend- 
ants except Lloyd. Lloyd is described in tbe bills and the subpcenas 
thereon issued as also a citizen of Massachusetts. Tbe cases are bere 
upon pétitions by bim to rcmove tbem, wherein be dénies tbat be is a 
citizen of Massachusetts and allèges that be is a citizen of Illinois. 
Tbe plaintiffs wbo move to remand the cases take issue with bim 
upon thèse allégations. The défendants bave also filed motions in 
this court to dismiss tbe suits for want of jurisdiction. Assuming 
Lloyd to be a citizen of Illinois, and not of Massachusetts, altbougb 
the issue made upon tbis point bas not been deterrnined, the Qiiestion 
arises whether or not this court bas sùch jurisdiction as enables it to 
retain tbe cases. 

The same question, in substance, was before this court in 1906. 
Mathews Slate Co. v. Mathews et al., 148 Fed. 490. Judge Lowell 
tbere beld the Massachusetts statute above cited to be a statute en- 
larging tbe équitable jurisdiction of tbe Massachusetts courts rather 
than one enlarging équitable rights. It followed tbat tbis court was 
without jurisdiction to hear and détermine such a case as described in 
the statute alid rnust remand it to the state court, which bad juris- 
diction. In tbe reasoning of the court I concur, and it seems to me 
applicable to the présent question in every essential respect. Tbe de- 
fendants say that a différent resuit is now required in vièw of tbe ré- 
cent décision by tbe Massachusetts Suprême Court in Stockbridge v. 
Mixer, 102 N. E. 646, June 18, 1913. The law of Massachusetts is 
settled by that décision to be tbat in ail suits in equity under the above 
statute the défendant has a rigbt to trial by jury. If one possible 
objection to the jurisdiction hère is thus overcome (see Cates v. Allen, 
149 U. S. 451, 13 Sup. Ct. 883, 977, 37 L. Ed. 804), the principal ob- 
jection remains, i. e., tbat a state statute cannot enlarge tbe fédéral 
equity jurisdiction unless it bas enlarged équitable rights. It clearly 
appears from Judge Lowell's opinion that his décision was made upon 
tbe assumption that by tbe law of Massachusetts the defendant's rigbt 
to jury trial in such cases would be secured. 

Tbe défendants' motion in each case to dismiss cannot be granted 
unless the cases bave been properly removed hère. The motions to 
remand are allowed. 
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ARIZONA & N. M. EY. CO. v. CLARK. 

(Circuit Court of Appeals, Nintli Circuit. September 8, 1913. Rehearing De- 

nled October 29, 1913.) 
Ko. 2,259. 

1. Trial (§ 420*) — Directed Verdict — Denial — Waiveb of Erbob. 

Errer, if any, In a déniai of defendant's motion to direct a verdict at 
the close of plaiiitiff's évidence Is waived by the defendant's introduction 
of testimony in liis own belialf, and failing to renew tbe motion at tbe 
close of ail the évidence. 

[Ed. Note.— For other cases, sèe Trial, Cent. Dig. § 983; Dec. Dig. § 
420. *J 

2. Masteband Servant (§ 264*) — Evidence — Négligence of Plaintiff — 

Prior Misconduot. , _ 

Where, in an action for injuries to a railroad engineer, tliere was no 
claim that he did iiot promptly obey signais given' him at tlie time of the 
accident, évidence as to prior instances withln two years, when he had 
been négligent in the opération of his engine in failing to obey signais, 
was immaterial. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 861- 
876 ; Dec. Dig. § 264.*] 

3. Master akd Servant (§ 274*) — Injuries to Servant — Evidence — Réputa- 

tion FOR Prudence or Recklessisiess. 

In an action for injuries to a railroad engineer. évidence of his gênerai 
réputation for prudence or recklessness in the opération of liis engine 
was inadmissible. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 939- 
949 ; Dec. Dig. § 274.*] 

4. ArPEAL AND Eerob (§683*) — Record — Bill of Exceptions — Rulings on 

Evidence. 

ïhe court's refusai to admit a déposition in évidence cannot be re- 
viewed, where the déposition, while printed in the transcript, was not 
included in the blll of exceptions, or in any way made a part of the 
record. 

[Ed. Note. — For other cases, see Appeal and Error. Cent. Dig. §§ 1765, 
1766, 3450-3455 ; Dec. Dig. § 683.*] 

5. Witnesses (§ 209*) — Phtsician — Privilège. 

Where plaintiff, a railroad engineer, after having been injured, was 
taken to a hospital, where the physician in attendance informed him that 
they had no eye speclallst, and advised plaintiff to bave an eye specialist 
examine his eye, and plaintiff permitted a specialist, ohtained by the hos- 
pital physician, to examine him in order that he might obtaln informa- 
tion as to the extent of his injury— supposing that the specialist was 
actiiig with the hospital physician, and not knowing that he was making 
the examination in the interest of the défendant — the specialist was dls- 
qualified to testlfy over plalntiff's objection, under the Arizona statute 
provlding that a physician cannot be examlned without the consent of 
his patient as to any communication made by the patient with référence 
to any pliysical or supposed physical disease, or any knowledge obtained 
by a Personal examination of the patient, unless the patient bas himself 
voluntarily testified with référence to such communications. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 771 ; Dec. Dig. 
§ 209.*] 

6. Appeal and Error (§ 272*)— Objections at Trial — Instructions — Ex- 

ceptions — Time. 

Error, if any, in the giving or refusai of instructions cannot be cou- 
sldered on appeal, where no exceptions were taken thereto while tlie jury 

•For other cases see same toplc & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
207 P.— 52 
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wiis at tlie bar, tliough the record recited that before the jury retired 
tlie court granted permission to défendant to embody in its bill of excep- 
tions, if it should tender one, its objections to tlie court's instructions 
more at ïengtb land in détail, and that, after the jury, having been iu- 
structed, had retired, certain exceptions were taken by connsel for the 
respective ijartles. 

[Ed. Xote. — For other cases; see' Appfeal and Error, Cent. Dlg. §§ ICll- 
1619; Dec. Dig. § 272.*] 

7. IxTEKEsT (§ 39*) — Time — Inj.ubies — Date of JuDGiiENT. 

lu an action for personâl injuries, it Is proper for the court to allow 
interest on the verdict frorii' the date of the judgment. 

[Ed. Xote. — For other cases, see Interest, Cent. Dig. §§ 83-89; Dec. Dig. 

§ ao.*] ^ '■ ' ■ 

s. AlTEAL AXD EhBOR (§ 1004*) — REVIEVÏ^ — EXCESSIVE VeBDICT. 

The aniount of daina:ges av(^ârded to plaintiff ih au action for injuries 
is not open for review ou, writ of error. 

[Ed. Xote.— For othet ca'ses,.^ee' Appeal and Érror, Cent. Dlg. §§ 3044- 
3947 ; Dec. Dig; § 10O4.*] 

9. Master and Servant (§ 87%,.. New, vol. 10 Key-JSIo. Séries) — Injuries to 
Servant — Workmen's Compensation Act — Application. 
i, Workmen's Compensation Açt^.Ariz. Juue 8, 1912 (Laws 1912 [Sp. Sess.J 
c. 14), was inapplicable to an action for injuries to a servant which oc- 
curred prior to the passage of the act. 

In Error to the District Court of the United State for the District 
of Arizona; Richard E. Sloân, Jiidge. 

Action by Thomas P. Clark against the Arizona & New Mexico 
Railway Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

W. C. McFarland, of Clifton, Ariz., for plaintiff in error. 
L. Kearney, of Clifton, Ariz., and W. M. Seabury, of Phcenix, 
Ariz., for défendant in error. 
Before GILBERT, ROSS,^and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The complaint in this action, which is for 
damages for personal injuries alleged to hâve been received by the 
plaintiff below, défendant irl error hère, through the alleged négligence 
of the défendant to the àctioh, was twice amended; the suffîciency of 
that vipon which the case was tried being questioned by two demurrers, 
one gênerai, and the other spécial, and.by two motions, in support of 
each of which are cited in the brief 'hère filed for the plaintiff in error 
a. 'large numberofauthorities.lt is readily conceded that the com- 
plaint might well hâve, been more concise, logical, and clear; but we 
are of the opinion that its manifest defects are npt fatal. 

Iri addition to the iurisdictional facts, it allèges, in effêct, that at 
thétimes in question thë défendant to the action was the ownér of and 
engaged in operating a railrqadfrom Clifton, Ariz., to Hachita, N. M. 
(thenterritories, but since. becoipe states), carrying both passengers 
and freight for hire over its road between the points mentioned,; that 
at Clifton it owned and raaintained as a part of its road a large num- 
ber of tracks, turnouts, and switches, for the storage of cars, and 
foi- the making iip of trains,' which tracks and switches extended from 

•Fer other cases see same topic & § numbkr in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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the company's dépôt in Clifton southerly about a quarter of a mile 
to where the company's bridge crosses the San Francisco river ; that 
about 800 feet north of the bridge one of the company's switches 
left its main track and extended a distance of about one-half mile to 
the smelter of the Shannon Copper Company, the grade of which 
switch is so steep that the engine upon which the plaintiff was en- 
gineer could hatil only four of the company's cars at any one trip; 
that the company's main line f rom the bridge to the smelter switch is 
downgrade to such an extent that cars placed thereon, without brakes 
set, or without being well chocked, would not remain still, but would 
run to and past the switch; that at the time of the accident in ques- 
tion, to wit, March 15, 1911, the company had in its yards at Clifton 
12 freight cars, brought from without the then territory of Arizona 
over its road, which we.re loaded with coke and merchandise and con- 
signed to the Shannon Copper Company ; that the plaintifif was then 
engaged as engineer of the company's switch engine used by it in mov- 
ing such Interstate commerce; that in moving the 12 freight cars 
mentioned the company furnished the plaintifï with a crew of helpers 
consisting of a fireman, the yardmaster, the foreman, and two brake- 
men, and that, when the plaintiff and the said crew began the removal 
of the 12 cars, eight of them were brought down the main track to a 
point about 450 feet north of the bridge and 200 feet south of the 
smelter switch, where four of the cars were uncoupled and left on the 
main track, and four of them were coupled to the switch engine ; that, 
when the four cars were uncoupled and left at the point about 200 
feet south of the switch, it became and was the duty of the three 
helpers left in charge of them to set the brakes thereon and securely 
chock and fasten them, so that they would not run down the track 
to the point where the plaintifï was engaged in hauling the other four 
of the cars onto the switch, which duties the said helpers whoUy failed 
to perform, on account of which négligence the four cars so left 
standing began to move and run down the track towards the switch, 
which the plaintifï was entering with his engine and the four cars 
attached thereto, when the said foreman and one of the brakemen care- 
lessly and wrongfully signalled the plaintifï to stop his engine, which 
he did within eight seconds, resulting in the tender of the engine cab 
in which the plaintiff was at the time sitting being struck with great 
force by the four cars that had been left on the main track, resulting 
in the loss of one of the plaintiff's eyes and other serious bodily in- 
juries to him. The complaint also alleged that the company's roadbed 
was def ective and unsaf e ; that the brakes on the said cars and their 
coupling apparatus were out of repair and unsafe ; that there were 
not enough brakemen furnished by the company to manage the cars, 
of ail of which the company was well aware, and that the cars were 
negligently and carelessly managed and operated ; and that the négli- 
gence alleged was the direct and proximate cause of the plaintiff's in- 
jury. 

In its answer the défendant put in issue ail the allégations in respect 
to its neghgence, and alleged that the plaintiff's injuries were caused 
by his own négligence and want of care, and also set up that the in- 
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jiiries recelved by him were the resuit wholly of the ordinary risks 
of his employment, vvhich risks were knovvn to him or would hâve 
been known to him by the use of ordinary care. 

[1] At the trial, upon the conclusion of the plaintiff's évidence, the 
défendant moved the court for a directed verdict in its favor, the dé- 
niai of which motion constitUtes one of the assignments of error. A 
conclusive ansvver to the point is that the défendant proceeded to in- 
troduce testimony in its own behalf upon the issues in the case, and 
did not renew the motion upon the conclusion of ail of the évidence, 
Sigafus V. Porter, 179 U. S. 121, 21 Sup. Ct. 34, 45 L. Ed. 113; Co- 
lumbia, etc., v. Hawthorne, 144 U. S. 202, 12 Sup. Ct. 591, 36 L. Ed. 
405; Robertson v. Perkins, 129 U. S. 233, 9 Sup. Ct. 279, 32 L. Ed. 
686; Grand Trunk Railway v. Cummirigs, 106 U. S. 700, 1 Sup.' Ct: 
493, 27 L. Ed. 266; American Smelting Co. v. Karapa, 173 Fed. 607, 
97 C. C. A. 517, and cases there cited. 

The ruling of the trial court refusing to perfnit the défendant to in- 
troduce the testimbUy of two witnesses— Kelly and Kline— is also as- 
signed as error. 

[2] In respect to Kelly, the record shows that the défendant asked 
the witness whether the plaintiff was a careful or négligent man in 
the opération of his engine in switching cars, and whether he knew 
of any instances prior to the accident and within the space of two 
years where he was négligent in the opération of his engine in respect 
to obeying signais, and offered to show by the witness that the plain- 
tiff for two years previous to the accident in question "was habitually 
careless and négligent in obeying signais given him while operating 
his engine in switching cars in the yards of the défendant" ; and of 
the witness Kline the défendant asked the question, "Do you know his 
(plaintiff's) gênerai réputation as to being a safe and conservative en- 
gineer, or aS to his réputation of being a reckless engineer in the o]5- 
eration of his engine?" objections to ail of which the court sustained, 
to which rulings the défendant excepted. 

We think the rulings right. So far as concerns the signais, the évi- 
dence showed that the plaintiff strictly obeyed the signais given him in 
the instance in question by stopping his engine within eight seconds 
after receiving it, resulting in the injuries complained of, and we find 
nothing in the évidence to the contrary. Whether he failed to obey 
some other signal at some other time was manifestly immaterial. 

[3] In29 Cyc. 619, it is said: 

"By the weight of authority évidence of plaintiff's habits and usual con- 
duet as to a partlcular act, or of his character for prudence or reckiessuess, 
is not admissible on the question of coutrlbutory négligence" — citing nunier- 
ous cases. 

See, also, Id. 610. 

In 21 Am. & Eng. Encyc. of Law (2d Ed.) 518, it is said: 

"It is a gênerai rule that in au action for ne.gllgence évidence is not ad- 
missible of other independent and dlscouneeted acts of négligence as going to 
show négligence in the case at bar. It is- fundaniental, indeed, that évidence 
of auy alleged négligent act or omission which could not by any possibility 
hâve contributed to the plaintiff's injuries should not be received. But where, 
.though an act or omission may in a sensé be collatéral, yet from it an in- 
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ference of f act may be drawn bearing upon the partlcular act or omission al- 
légée! to be négligent, and from wliieli the injuries resuit éd, évidence tliere- 
ot is uot Incompétent. And so.where tlie injuries complained of resulted from 
the eomhined or concurrent effect of the acts of several parties, évidence of 
the négligent act of each, performed ilidependently of 'the others, is admis- 
•sible." 

See, also, Missouri, K. & T. Railway Co. v. Johnson, 92 Tex. 380, 
48 S. W. 568; 6 Thompson on Négligence, § 7792. 

[4] The refusai of the court below to admit in évidence the déposi- 
tion of the plaintiff's physician— Dr. Dietrich — is assigned as errer. 
That déposition, while printed in the transcript, is not mcluded in the 
bill of exceptions, or in any way made a part of the record of the case, 
and is not, therefore, for our considération. In Russell v. Ely, 
2 Black, 575, 580(17 L. Ed. 258), the Suprême Court said: 

"What purports to be the entire déposition of Baker is sent up hy the clerk 
of tUe District C'Qurt, and is printed in the record before us, and if properly 
before us ndght sustain the exception ; but this déposition is not Incorporat- 
ed in the bill of exceptions, nor sb referred to In it as to be niade a part'of 
the record of the case. It is only a useless incunibrance of the transcript, and 
an expense to the litigating parties." 

That case was cited wifh approval bv the same court in United 
States V. Copper Queen Mining Co.. 18d U. S. 495. 498; 22 Sup. Ct. 
761, 46 L. Ed. 1008. See, also, Alaska Commercial Co. v. Dinkelspiel, 
126 Fed. 164, 61 C. C. A. 108; Boatmen's Bank v. Trower Bros.Co.. 
181 Fed. 809, 104 C. C. A. 314; Star Co. v. Madden, 188 Fed. 910, 
110 C. C. A. 652. 

[5] The défendant company also sought to introduce the testimony 
of Dr. Stark, an oculist, who was called to examine the plaintiff's 
eyes, and upon objections of counsel for the latter the court excltided 
his testimony upon the ground that such examination and the attend- 
ing communications between the physician and patient were privileged, 
to which ruling the défendant excepted, and hère assigns it as error. 

A statute of Arizona provides: 

"A physician or surgeon cannot be exaniined without the consent of his 
patient as to any communication made by bis patient witli référence to any 
physical or supposed i)hysical disease, or any knowledge obtalned by Person- 
al examination of such patient ; Trovided, that if a person ofCer hiuiself as 
a witness and voluntarily testify with référence to such communications, that 
is to be deemed a consent to the examination of such physician or attorney." 

Such statutes are designed to protect the patient, and should be lib- 
erally construed to that end. Ùnderhill on Crim. Evid. (2d Ed.) § 
179, p. 341 ; 23 Am. & Eng. Encyc. of Law (2d Ed.) pp. 83, 84, 85', 
and numerous cases there cited. 

It is contended on behalf of the plaintiiï in error that "Dr. Stark 
was employed and paid by the défendant company for the purpose 
of being advised of the condition of the patient's eye at the date of 
examination" ; and stich appears from the évidence to bave been the 
fact. But the trial court found that the plaintiff did not know the 
real purpose of the calling in of Dr. Stark, but believed that the !at- 
ter's services were engaged for his, plaintiff's benefit, and as his 
physician in connection with Dr. Dietrich. The record contains a 
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large amount of testimony on that point which is more or less con- 
flicting— there being some inconsistency in the testimony of the plain- 
tiff himself, aS will be seen from this excerpt: 

"Q. Tell us what the hospital was where you were examined. A. They call 
it the A. C. Hospital. 

"Q. Is that, or is it net, the hospital in which injured employés of the de- 
fendant are examined? A. Yes, sir. 

"Q. Dld you kuow that to he the fact at the time of your examination? A. 
Yes, sir. 

"Q. Who was it that requested you to be examined, if any one, by Dr. Starl-;? 
.4.. I think it was Dr. Dietrich. 

"Q. You think Dr. Dietrich suggested it? A. Yes, sir; he told me wheu he 
would be there. 

■'Q. Was anything said to you wlth référence to the purpose for which that 
examination was requested or required? A. To examine my eye. 

•'Q. Dr. Dietrich was then in attendauce upon you as your physicianî A. 
I was still under his charge. 

"Q. Now, dld you think this examination by Dr. Stark was to be made for 
the benefit of the compauy or for your beueflt? A. I don't knovv. 

"Q., You don't know for whose benefit it was to be made? A. For my 
benefit, I suppose. 

•■Q. Is that what you understood? A. Yes. 

"Q. Did you, or did you not, belleve that Dr. Stark was In consultation 
with Dr. Dietrich, your attending physlclan? A. Yes, sir. 

"Mr. Kibbey: You are leading him rigiit along. 

"The Court : l think the communication Is privlleged — I will sustain the ob- 
jection. 

"By Mr. Kibbey: Q. You say Dr. Dietrich was there? A. He might bave 
been in and eut. 

"Q. As a matter of fact, he wasn't in towii, was he? A. Yes, sir; I think so. 

"Q. You had a conversation wlth Dr. Stark, dldn't you? A. Yes, sir. 

"Q. In the course of that conversation, dld you state to Dr. Stark that 
you found on the thlrd day after the injury that you had lost the vision ot" 
your eye? 

"Mr. Seabury : We object to the question. 

"The Court : I sustain the objection. 

"By Mr. Kibbey : Q. Didn't you state to Dr. Stark that you liad not had 
any injury to your liead— received any injury to your head in that accident? 

"Mr. Seabury : We make the same objection. 

"The Court : Same ruling. 

"By Mr. Kibbey: Q. Had you and the company had any talk prior to that 
time wlth référence to your condition — your ability to go to work, or anything 
of that klnd? 

"Mr. Seabury : We object. 

"The Court : Is this a gênerai examination—isn't it as to this matter of the 
competency of this doctor? 

"Mr. Kibbey : I am trying to get to the matter of the competency of this 
doctor. 

"Mr. Seabury: The question is, Dld you hâve any talk with tlie company? 
I don't see what — 

"The Court : You may auswer. 

"The Witness : No, sir. 

"By Mr. Kibbey : Q. You had not had any talk with any of them up to that 
tiine? A. No, sir. 

"Q. Dldn't you know that the company desired for its own information to 
hâve an independent doctor make an examination of your eye? A. I told Dr. 
Dietrich about it, and he made the appointment with the doctor, I suppose. 

"Q. Dldn't Dr. Dietricli tell you the company wanted an examination mage 
for thelr information as to your condition, and didn't you so understand it? 

"Mr. Kearney: We object to that as a privlleged communication. 

"The Court : I overrule the objection. 
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"The Wituess : I told Dr. Dietrich about it, and lie tried to examine it him- 
self, and tlien he made the date with Dr. Stark a few days afterwards. 

"Q. Didn't you understand it was for tlie information of the company to 
find ont what the condition of your eye was? A. I supposed that was the ob- 
ject — very liliely. 

"Q. You understood when the exaniiuation was made that it was for the 
pnrpose of getting information for the company? A. Yes. 

"Mr. Kibbey : Now, we thinlv It is compétent. 

"The Court : That answer is contradictory to the other, 

"Mr. Seabury: Absolutely, your honor. 

"Mr. Kibbey : Yes, It is. 

"Mr. Seabury : However, we also claiui that his direct examination shows 
mucli more facts and circumstances in connection with the matter than tlie 
luere answer to that one question, and I think from the witness' testimouy, 
both under cross and direct examination, that it is perfectly clear that lie 
thought Dr. Dietrich called Dr. Starlv as a consultlng physician. 

"Mr. Kibbey: I think it is quite obvions to the contrary. 

"Mr. Seabury: We differ in regard to the inferences to be drawn from the 
évidence. I dou't see how the witness can really know— 

"Tlie Court ! I will put a question. 

"ïo the witness : Q. What dld you understand was tlie object of thia ex- 
amination of your eye? A. To know whether it was injured or iiot. 

"Q. What différence did it • make whether It was injured or not, in your 
judgment? A. It would make a vi-hole lot. 

"Q. In what way? A. From good slght to blindness — I wanted that Infor- 
mation. 

"Q. Who wanted it? A. I did. 

"Q. You wanted it? A. I wanted to know the condition of it. When T re- 
ported to Dr. Dietrich, he said they had no ociillst, and that they would get 
one, and then I left the thlng to Dr. Dietrich, and when they made the ap- 
pointment I appeared there. 

"Mr. Seabury : We think that makes it too clear, your lionor. ■ 

"The Court : I think so." 

The real purpose, as practically conceded by counsel for the plain- 
tiff in error, of Dr. Stark's exafnination of the plaintifî being to 
obtain information to be used against any daim on his part for dam- 
ages, good faith required that the plaintifî should hâve been frankly 
told that Dr. Stark came as the représentative of the company, and 
not left to infer that he came as his own physician, as he very well 
might from the statement of Dr. Dietrich, according to the plaintifï's 
testimony, that he needed ah oculist to consult with. Munz v. Sait 
Lake Railway Co., 25 Vtah,,220, 70 Pac. 852; 1 ElHott on Évidence, 
§ 634, p. 741; Underhill on Crim. Evid. (2d Ed.) § 179. See, also, 
Union Pacific R. R. Co. v. Thomas, 152 Fed. 365; 81 C. C. A. 491, 
and cases there cited. -, * 

We therefore think the court: below was right in excluding the 
testimony of the witness in question. 

[fi] There are varions assignments of error in respect to giving 
and refusai to give certain instructions to the jury which we are pre- 
cluded from cqnsidering for the reason that exceptions thereto were 
not seasonably taken. . The record shows that, aftèr the jury had 
been instructed and retired in -charge of the bailifïs, certain excep- 
tions were taken by counsel for the respective parties, and the record 
shows that : , 

"Kefore the jury retlrert tô considor of tlielr verdict that tbe court granted 
pewuis.siou to tbe deleudiiiit to enilicdy lu ils bill pf exceptions, if it should 
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tender on'e, Its objections to the instructions of tlie court to the jury more at 
lengtli and in détail." 

That none of such exceptions can be hère considered was distinctly 
decided by this court in the case of Western Union Tel. Co. v. Baker, 
85 Fed. 690, 29 C. C, A. 302,' and has been so held by many other 
fédéral courts. See the numerous cases cited in that last mentioned, 
and in Star Co. v. Madden, 188 Fed. 910, 110 C. C. A. 652, where is 
set eut the rule laid down by the Suprême Court in Phelps v. Maver, 
15 How. 161, 14 L. Ed. 643, as, follows: 

"It has been repeatedly decided by tUis court tliat it must appear by the 
transcript, not only that the instructions were glven or refused at the trial, 
but also that the party who coniplains of theni excepted to them while the 
.l'ury were at the bar. The statute of Westminster II, which provides for 
the proceeding by exception, requires, in expllcit terms, that this should be 
doue, and if it is not done, the charge of the court, or its refusai to charge 
as reauested, form no part of the record, and cannot be carried before the 
appellate court by writ of error. It need not be drawn out in form and 
signed before the jury retire; but it uiust be taken in open court, and niust 
appear, by the certificate of the judge who authenticates it, to hâve been so 
taken, Nor is this a mère formai or teehnical provision. It was introdnced 
and is adhered to for purposes of justice." 

[7] There remains to consider only the objections to the amount 
of the judgment. The plaintiff in error contends that the judgment 
of the court below is erroneous in that by it the plaintifif is allowed 
interest on the amount of the verdict from the date of the judgment, 
and cites in support of the point the décision of the Court of Appeals 
of the Fifth Circuit in the case of White et al. v. United States, 202 
Fed. 501, which décision does not at ail support the contention. That 
was an action for damages for the cutting and conversion : of timber 
from the lands of the government, and in which the jury by its ver- 
dict allowed interest from the date of the conversion to the date of 
the trial of the case — a period of 13 years. The Court of Appeals, 
in disposing of the case, said : 

"The oral charge of the court is set out in the bill of exceptions in its en- 
tlrety, and contains no référence to the question of interest. Interest In ac- 
tions of tort In the fédéral courts is not allowable as a matter of right ; but 
its allowance, as part of plaintitï's damages, is discretionary wlth the jury. 
Eddy V. Lafayette, 163 U. S. 458-467, 16 Sup. Ct. 1082, 41 L. Ed. 22.5. 

"The jury were not instructed by the court below that they possessed any 
such discrétion, and probably included interest in thelr verdict upon the idea 
that the plaintiff was entitled to it as a matter of right, and not of discrétion. 

"It is true the plaintiffs in error do not assign error because of this omission 
of the court ; but a plain error may be noticed by us, and in the absence of any 
assignment. In view of the long and unexplained delay on the part of the 
government in Instituting tlie suit, we feel that a proper exercise of discré- 
tion by the jury would hâve denied the plaintifC interest." 

The case of Eddy v. Lafayette, 163 U. S., there cited. is. however, 
authority for the approval of the judgment of the court below in the 
présent case in allowing interest from the date of the judgment. 
See pages 461-467 of 163 U. S., 16 Sup. Ct. 1082, 41 L. Ed. 225. 

[8] Under the well-established rule prevailing in the fédéral courts, 
the question of the amount of damages awarded the plaintiff is not 
for our considération, Texas & Pacific Railway Co. v. Behymer,. 
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189 U. S. 469, 23 Snp. Ct. 622, 47 L. Ed. 905 ; Western Gas Con- 
struction Co. V. Danner, 97 Fed. 883, 890, 38 C. C. A. 528. 

[9] The statute of Arizona entitled "An act securing compensa- 
tion for injuries to workmen and their dependents received while 
engaged in dangerous and hazardous service, and providing remédies 
therefor," approved June 8, 1912 (Session Laws of Arizona 1912, p. 
23 [Sp. Sess.]), and relied upon by counsel for the plaintiff in error, 
having been passed long subséquent to plaintiff's injuries, bas no ap- 
plication to the case. 

It results from what hàs been said that the judgment of the court 
below must be, and it is accordingly, afifirmed. 



WALKER et al. v. GILES et al. 
(District Court, N. D. New York. September 6, 1913.) 

1. Patents (§ 328*) — Validity and Infrinqemest — Ice Crbam Dippek. 

The Olnistead patent, No. 819,373, for an ice cream dipper, held valid 
as against the claim of prior invention by another, and not so limited 
by the proceedings in the Patent Office, or by the language of claim 1, 
which calls for a peripheral flange on the toothed scraper hub, normally 
preventing such hub from falling eut when the dipper Is Inverted. that 
Infrlngement is avoided by the deviee of the Nielsen patent, No. 833,620, 
in which such flange is merely transferred to the gear rack, which is the 
co-operiitlng élément ; the principle and mode of opération and the re- 
sult accomijlished remaining the same. 

2. P.^tents (§ 310*) — Suit fob Tnfbingement — Amendment of Answee — 

Lâches. 

An amendment to the answer in an infrlngement suit to plead the dé- 
fense of champerty will not be allowed on final hearing, where the évi- 
dence on wlilch such défense is based vvas kuown to défendant two years 
or more before. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dlg. § 310.*] 

In Equity. Suit by Edwin Walker, John W. Dorman, Edward J. 
Dorman, and Mary L. Rexford against Henry Giles and Catherine 
Nielsen, copartners trading as Giles & Nielsen Nickel Works. On 
final hearing. Decree for complainants. 

James H. Griffin, of New York City, and Frank C. Curtis, of Troy, 
N. Y., for complainants. 

Fred Gerlach, of Chicago, 111. (Lester W. Bloch, of Albany, N. Y., 
of counsel), fof défendants. 

RAY, District Judge. [1] The patent in suit alleged to be in- 
fringed was issued to Albert P. Olmstead, assignor to Lazelle A. 
Michael, trustée, May 1, 1906, on application fîled December 30, 1905, 
for "ice cream dipper." The claim alleged to be infringed reads as 
foUows : 

"1. A dipper for plastic materlal, comprising in combination a handle and 
bowl provided with a hub bearing at the iuner end of, and open to, the bowl; 

» . ■ 1 ~— — — — . 

•For other casés see same topic & S numbeh in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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a toôfâied scraper hub rotatively mounted in said liub bearing, and inserfabTe 
and removable through tbe bowl, said hub liaviiig a perlpheral flange over- 
hanging on tbe iliiïer side tbe teeth tbereon ; a seraper fixed upon said hub ; 
and a hand lever mounted upon tbè handle and liaving a gear raek eugagea- 
ble with the teeth on the hub on tbe outer side of said overbanging flange." ; 

It is a dipper for any kind of plastic material, but especially ice 
cream, and has in combination (1) a handle and bowl ; (2) the bowl as 
a mère bowl is flaring and of greatest diameter at the top, and is pro- 
vided with a hub bearing at the inner or lower end of the bowl, and 
open to the bowl; (3) a toothed scraper hub, with a scraper fixed on 
such scraper hub, and which hub is rotatively mounted in such hub 
bearing and insertable and removable through the bowl — that is, you 
pick it out at will or drop it out by releasing the gear rack ; (4) this 
toothed hub has a peripheral flange which overhangs, on the inner 
side, the teeth on the hub; (5) a hand lever mounted on the handle, 
and which hand lever has (6) a gear rack engageable with the teeth 
on the hub on the outer side of such overhanging flange. 

The bowl holds the ice cream or other substance. The hub bearing 
open tô the bowl simply carriès the scraper hub. The scraper hub, 
which is made to revolve, çârfying with it the scraper next the inner 
surface of the bowl, is toothed to engage with the teeth of the gear 
rack, operated by the lever attached to the handle, and by pressing on 
which lever the rack, and consequently the hub, and hence the scrap- 
er, are made to revolve. A spring attached to the lever causes a re- 
sumption of the parts to their normal situation after being pressed by 
fingej or thumb to remove the ice cream; that is, eut it out from the 
bowl. This scraper hub would be constantly falling out when the 
dipper is in use, but for some means to keep it in position. This means 
is the peripheral flange, which is a part of the hub, and overhangs on 
the inner side the teeth on the hub. Its function is to prevent the 
scraper hub, and consequently the scraper, from falling out until re- 
leased for cleansing purposes. 

The défendants' structure is a substantial duplication, with mère 
changes of form, or the substitution of well-known équivalents, until 
we come to this scraper hub and gear rack, which engages with the 
teeth on the hub. Défendant has no flange on the hub, but does hâve 
one on the gear rack, which, projecting above the teeth on the gear 
rack, also projects itself above the teeth on the hub when the parts 
are in normal position, and so eflfectually prevents the toothed scraper 
hub from falling out when the dipper is being used ; that is, the 
flange is transferred from hub to the gear rack a mère transposition 
of the flange from one élément of the device to another — a mère 
change of location, without a change of mode of opération, or princi- 
ple of opération, or results. No élément is added and no élément is 
left out. The one device works as well as the other and accomplishes 
the same resuit, both working on the same principle and in obédience 
to the same laws. 

This is a clear case of infringement, if complainants' patent is valid, 
that is, if Olmstead was the first inventor of this patented device, un- 
less the complainants are estopped by the action of the Patent Office 
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and acceptance'of îts action to claim that their patent coVers this 
changed construction, that is. are limited to the précise construction 
claimed, to wit, a peripheral flange on the hub itself to perform the 
f unction mentioned. The language of the claim is : 

"Said liub having a peiipheral flauge overhangiug on the iimer side the teeth 
thereon." 

If the flange, whose f unction it is to prevent the scraper hub from 
falling ont, must be atiached to and form a part of such hub, défend- 
ants do not infringe, as it cannot be claimed that défendants hâve any 
such flange performing any such f unction, or an équivalent, attached 
to and forming a part of the scraper hub of their ice cream disher. 
If, however, the mère transfer of this flange, vvhich is a part of the 
élément "toothed scraper hub" in complainants' patent and the claim 
thereof in issue, and also of the same élément in défendants' dévice, 
to the adjoining and co-operating élément found in both structures or 
devices, viz., "gear rack engageable with the teeth on the hub," this 
gear rack being thereby made to perform the added f unction or vvork 
of carrying or supporting the flange, is a mère change of location of 
the part of an élément without changing the mode of opération or the 
resuit, and complainants are not estopped to claim that the claim in 
issue (claim 1 of the patent in suit) covers such a structure or device, 
then there is infringement. Hère is no leaving out of an élément, and 
no change of the mère form of an élément, so as tomake one élément 
in one structure perform the functions of two éléments in the other 
structure. 

If Olmstead was the first to employ the gear rack as the means for 
holding in its place the hub or pinion and attached scraper in such a 
way as to permit the ready removal thereof through the bowl on re- 
leasing such gear rack from its engagement therewith, then he was in 
a sensé and to an extent a pioneer, for the great value and utility of 
the device must be conceded. The dangers to human life lurking in 
vessels which hâve contained and are to contain ice cream for con- 
sumption are everywhere recognized, and hence the necessity for ap- 
pliances of this character which can be easily and readily disengaged 
or separated into parts for cleansing. If Olmstead held this position 
in this art, he is entitled to quite a broad range of équivalents, unless 
he has restrictions in the language of his claim either self-imposed or 
imposed by the action of the Patent Ofiîce and his acceptance of a 
narrow and limited claim in this regard. 

Patent Office Restrictions. 

Claim 2 of the original application for the Olmstead patent, which 
on the issue of the patent became claim 1 thereof, the claim now 
in issue, originally read as follows: 

"A dipper for plastic materlal, comprislng In combination a handle and 
l)owl provided with a hub bearing at the Inner end of the bowl; a toothed 
scraper hub rotatively mounted in sald hub bearing, said hub having a peri- 
pheral flange overhanging the teeth thereon ; a scraper flxed upon said hub ; 
and a hand lever mounted upon the handle and having a gear rack engagea- 
ble with the teeth on the hub beneath sald overhanging flange." 
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There was also a claim 4, and thèse were rejected in tliis language 
and for this reason : 

"In claims 2 sind 4 the utility of tlie flaii.çe is uot niadc apparent as tlie 
matter is stated, and the claims are accordlngly rejected." 

This action was taken February 10, 1906, and Febrnary 20, 1906, 
the claimant proposed the foilowing amendments, viz. : 

"Claim 2, line '5, Inimediately after 'of insert 'and ojien to.' Same claim, 
line 4, Immediately after 'hub bearlng' insert 'and inscrtahlc and rcmovahic 
through the howl.' Saine claim, Une 5, immediately after 'overhangins' in- 
sert 'on the inner side.' Same claim, line 7, erase 'beneath' and substitut» 
'on the outer side of.' " 

Thèse amendments were allowed, and, March 20, 1906, Olmstead 
was notified that the claim was allowed. No suggestion was made- 
that the claim was too broad, and nothing was cited against the claim,. 
and there was no suggestion that patentable invention was not dis- 
closed. It is readily seen that thèse amendments brought out clearly 
and made perfectly plain the "utility of the flange." The objection 
made by the Patent Office and the amendments made to meet such 
objection in no way suggest that the claimant is to be confined strictly 
to a structure where the "peripheral flange" is actually attached to 
and made to form a part of the "toothed scraper hub," and thus opcn 
the door to easy infringement by merely changing the location of the 
flange, or its équivalent, whose sole function is to prevent the said hub 
from falling out when the dipper is turned bottom side up to release 
the contents of the bowl, or in handling. The action of the Patent 
Office and thèse amendments in no way restrict or limit the claim 
as originally made and filed. 

The original application had this claim, claim 1, of the original ap- 
plication, viz. : 

"1. A dipper for plastic material, comprising in comblnatiou a handle and 
bowl provided witli a hub bearing at the inner end of the bowl, said bearing 
being formed wlth a latéral opening; a toothed scraper hub rotatively 
mounted in said hub bearing ; a scraper fixed upon said hub ; and a hand 
lever mounted upon the haudie and liaving a gear rack engageable with said 
toothed hub through the latéral opening in said bearing." 

It was rejected on Bolland, No. 714,440, November 25, 1902, and 
canceled. It will be noted that this claim made no référence whatever 
to a flange or any device for preventing the "toothed scraper hub" 
from falling out. That claim and its rejection and cancellation has no 
bearing whatever on this controversy. 

Alleged Prior Use, etc. 

As stated, Olmstead filed his application December 30, 1905, and his 
patent was issued May 1, 1906. February 26, 1906, Rasmus Nielsen 
filed an application for a patent for "ioe cream spoon," No. 833,620, 
which was granted October 16, 1906. The alleged infringing device 
or spoon is made in very close imitation of and substantially accord- 
ing to the claims, one or more of them, of this Nielsen patent, which 
was issued to Catherine Nielsen and Henry S. Giles, assignées. That 
patent which for brevity may be referred to as the Nielsen patent. 
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has nine claims, ail of which may be valid daims for improvements 
in this art and still infringe the Olmstead patent in suit. Claims 1, 
2, 3, 4, 6, and 7 of this Nielsen patent read as f ollows : 

"1. In an ice cream spoon, the combinatlon with a handle and a bowl of a 
finger operatiug in the bowl and fornied with an extension, a finger-operating 
liandle, nieans on a finger-operating handle co-operating with the finger ex- 
tension for holding the finger in operative position, and adjustable nieans for 
permitting of the disengagement of the former means for the removal of the 
finger. 

"2. In an ice cream spoon, the combinatlon with a handle and a bowl of 
Angers in the bowl and having a gear wheel thereon, a finger-operating han- 
dle formed with teeth and a flange, sald teeth engaging the gear and the 
flange holding the Angers in position in the bowl, means for llmiting the move- 
ment of the operating handle in one direction, means for limiting the move- 
ment of said handle in the opposite direction, said latter means being ad- 
justable to permit séparation of the Angers from the bowl. 

"3. In an ice cream spoon, the combinatlon, with a handle and a bowl, of 
Angers in the bowl, a gear on the fingers, a finger-operating handle having 
teetli and a Aange, said teeth engaging the gear, and the flange retainiug the 
Angers in position by engaging with the gear. 

"4. In an ice cream spoon, the combinatlon, with a handle and a bowl, of 
Angers in the bowl, a Anger-operatlng handle, means between the finger- 
operating handle and Angers for holding the Angers in position, and removable 
means for permitting movement of the Anger-operating handle for disengage- 
ment of the Angers from the bowl. * * * 

"6. In an ice cream spoon, the combinatlon, with a main handle and a 
bowl, of Angers operating in the bowl, a gear operating in conjunction with 
the Angers, a Anger-operatlng handle pivotally mounted on the main handle, 
teeth on the Anger-operatlng handle, said teeth engaging with the gear, a lug 
adjacent the teeth to limit the movement of the finger-operating handle In one 
direction, a fiange between the end of the finger-operating handle and the 
fingers to hold the Angers in operative position, a spring on the finger-operat- 
ing handle for normally positioning the lug to limit the movement of said 
finger-operating handle, and an adjustable élément in the path of movement 
of the finger-operating handle to limit Its movement in the opposite direction, 
said élément when adjusted permitting removal of the fingers from the bowl. 

"7. In an ice cream spoon, the combinatlon, with a handle and a bowl, 
of fingers in the bowl, a finger-operating handle, means between the finger- 
operating handle and spoon for transmitting rotary motion to the fingers. 
means for retaining the fingers and finger-operating handle in operative rela- 
tion, and a set screw which limits the movement of the Anger-operating handle 
in one direction, said set-screw adapted to be adjusted to permit disengage- 
ment of the Angers from the bowl and the Anger-operating handle." 

It is self -évident from a reading of thèse claims that Nielsen has 
transferred the ûange, which holds from falling out of the spoon what 
he calls "fingers" and what Olmstead calls "scraper," and also holds 
the gear on the fingers, that is, the "toothed scraper hub," to his 
"finger-operating handle having teeth" at the end where it engages the 
fingers or their gear, and he locates this flange just above the teeth of 
the handle, and, as the cogs or teeth of his gear carrying the fingers 
are below or above (depending on whether the spoon is held mouth 
up or mouth down) this flange fixed to the end of the handle, or more 
properly the end of the lever attached to the handle, such gear carry- 
ing the fingers cannot fall out. 

In Olmstead, with a flange on the scraper hub itself, such hub car- 
rying the fingers, or scraper, cannot get by the teeth of the gear rack 
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connectée! to the hand lever mounted on the handle until tlie teeth 
of the hub are disengaged from the teeth of the hand lever mounted 
on the handle. 

May 17, 1906, this Nielsen application was, it seems, examined and 
its allowance recommended without any référence to the prior art, or 
to the Olmstead application then pending, and John Imirie, Nielscn's 
attorney, was notified of such fact. On the same day, May 17, 1906, 
said Nielsen was also notified that: 

"Your application for patent for an improvenieiit in ice cream spoons, sériai 

No. :îO:'>.071, allowed May 17, 1906, lias lieen witlidrawn froni tlie l.ssue files of 

rliis office. The rea.sou tlierefor will be oouuiiunicated to you by the exannnér. 

Until a nevv notice of allowance is sent yon, the final fee will not be reqnired. 

"Vei'y respectfuUy, F. I. Allen, Coni. of Patents." 

May 19, 1906, two days later, the examiner, Staufïer, requested the 
Commissioner that the case be withdrawn from issue "for the purpose 
of citing a recently patented référence." This was approved by the 
Assistant Commissioner the same day and the case withdrawn. May 
22, 1906, Nielsen, through his attorney, residing at Washington, D. C, 
was notified : 

"This application has been withdrawn from issue for the purpose of citing 
the followinjr recently issued patent against elaini 4, upon which said claiui 
is i-e,iected : Olmstead Xo. 810,873, May 1, 190G (107—48). 

"Chas. C. Stauffer, Examiner." 

The very ne.vt day, May 23, 1906, evidently knowing what was com- 
ing, Rasmus Nielsen, at Troy, N. Y., made the following affidavit: — 
"State of Xew York, County of Eensselaer. 

"Kasmus Kielsen, being fi,rst duly sworn, déposes and says that he is the 
applicant of tbe above-entitled application for patent, and that prior to I)e- 
ceniber 15, 1905, he niade the invention described in the above-entitled ai)- 
plicatiou in the United States of America. The forni of his invention as made 
l)rior to December 15, 1905, is sliown in the spoon marked 'Rxhiliit A' here- 
wlth. Depo]ient fnrther says that he does not know, and does not believe, 
that the snbject-matter of the above-entitled application for patent has been 
in pnblic nse or on sale in this couutry, or patented or described in any printed 
publication in this or any foreigu country, for more than two years pricu' to 
tins application. Déponent further says that he has never abiindoned the in- 
vention shown in the application, and disclosed by exhibit inarked 'A.' 

"Rasmus Nielsen. 

"Sworn to and snbscribed before me this 23 day of May, 1006. 

."[Notarial Seal.] Charles Corllss." 

This was filed June 1, 1906, with the following communication: 

"Hon. Conmiissioner ot Patents — Sir : In the above-entitled application ap- 
plicant files herewith an affldiivit and exhibit of his invention showing the 
conipletion of the same prior to December 15, 1905. The spoon filed as an 
exhibit is placed on record with the expressed understaudiug that it be re- 
turned. 

"lîespectfnlly, Easnms î^.elsen, 

"By John Imirie, Attorney. 
"Jnue 1, 1900." 

New claims 8 and 9 were added the same day, and the following 
communication filed : 

"Hon. Connnissioner of l'atents^Slr : Please ameud the above case as fol- 
lows : Add the following claims: * » * 'x'iie Olmstead référence having 
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been overeome by tbe affldavlt flled herewith, it is respectfully requested that 
tbe application be passed to issue. 

"KespectfuUy submitted, Rasmus Nielsen, 

. "By Jno. Imirie, Attorney. 
"June 1, 1906." 

June 8, 1906, the examiner called for information as to what was 
meant by "reinforcing bànd," whereupon June 11, 1906, the new or 
added claim 9 was amended, and June 14, 1906, thé application was 
allowed, and the final fee having been paid September 27, 1906, the 
patent was issued O.ctober 16, 1906. 

In view of thèse proceedings, and of this ex parte affidavit of Niel- 
sen, on zMch the Nielsen patent was allowed and issued in the very 
face of the patent issued to Olmstead May 1, 1906, thèse Patent Office 
proceedings are of no value whatever, unless it be to raise the pre- 
sumption that the Patent Office officiais were of opinion that, in view 
of the patent to Olmstead, claim 4 at least of Nielsen's application, the 
broad claim, was not patentable. This, of course, is the natural con- 
clusion. However, under the rules of the Patent Office, if a patent is 
granted to A. for an alleged invention, and B. also applies for a pat- 
ent for the same thing after A. has filed his application, on B.'s appli- 
cation being held up, ail he (B.) has to do is to make and file an ex 
parte affidavit that he made the invention at a date anterior to the date 
of the filing of A.'s application, and thereupon B. also has his patent, 
which usually is worded differently, of course. This, in substance, is 
what was donc hère, and, instead of there being an interférence de- 
clared and fought out in the Patent Office, the controversy must be 
settled in the courts. As the claims of the one do not read literally on 
the claims of the other, perhaps no interférence could haye been de- 
clared. However, in this case, the presumption, which usually obtains 
in the case of two patents being issued to two différent persons for 
what seems to be the same invention, that the Patent Office found a 
patentable différence, is lacking. The évidence shows that the Patent 
Office officiais thought there was no patentable différence, but allowed 
the Nielsen patent to issue on the ex parte affidavit of Nielsen to the 
effect that he was the first inventor and had not abandoned his in- 
vention. 

It has been many times said and held that that which infringes, if 
later, anticipâtes, if earlier. If the Nielsen spoon in question hère 
was invented by Nielsen in the sensé of the patent law prior to the 
time Olmstead made his invention, and such invention was not hidden 
and abandoned by Nielsen, it is quite clear that he does not infringe 
Olmstead. In fact, défendants do not deny infringement, assuming 
the validity of the Olmstead claim in issue, but allège and claim to 
hâve established prior knowledge and use by one Harry S. Geer, and 
that he disclosed the invention to Olmstead, and also prior knowledge 
or use by the said Rasmus Nielsen. 

The défendants produce and put in évidence a disher, marked "Ex- 
hibit A, Rasmus Nielsen Application for Patent No. 303,071, Filed 
Feb. 26/06, Ice Cream Spoons," and which is also marked "Défend- 
ants' Exhibit, Nielsen Exhibit A." It is claimed that this is the spoon 
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referred to by Nielsen in his affidavit filëd in the Patent Office and 
quoted above, and it is nozv claimed that Nielsen made it prior to De- 
cember 15, 1905. If sd, why did he net so state in his affidavit of May 
23, 1906? Why did he say in that affidavit simply: 

"ïhat prior to December 15, 1905, he nmde tlie invention described in the 
above-eutitled application [Olmstead's] in the United States of America. The 
forni of his invention ais made prior to December 15, 1905, Is showu lu the 
spoon marked 'Exhiblt A,' herewith." 

It is plain f rom ail the évidence in the case that the spoon, "Exhibit 
A" above referred to, was made some time in the spring of 1906, to 
be filed in the Patent Office with the affidavit when the proper time 
shonld come, and was not made or in existence prior to December 15, 
1905. Several facts indicate this ; but clearly, if this Exhibit A had 
been made prior to December 15, 1905, Nielsen's affidavit would hâve 
stated that fact. 

There is another dipper of the same gênerai construction as to this 
flange, "Défendants' Exhibit, Nielsen Disher No. 1," which Rasmus 
Nielsen claims to hâve made in January or February, 1905, and he 
claims to hâve conceived it in January, 1905. He say s he put it to- 
gether, and "after my spoon was made" went to Henry C. Miller, in 
Waterford, N. Y., and showed it to Miller at Gates' factory, etc. Pie 
also présents "Défendants' Exhibit, Nielsen Disher No. 2," which he 
claims to hâve made thereafter; but this bas no scrapers, or hub, or 
lever, or gear rack of any description. He claims thèse \\'tr& taken 
ont, and in part, at least, used in the construction of "Nielsen Ex- 
hibit A." 

In his affidavit referred to, Nielsen did not state when he conceived 
his invention, and he now puts the date back of or prior to the time 
when it is shown he knew that Olmstead was making an ice cream 
disher on his own account, and, I think, knew that Olmstead had com- 
pleted his invention. It is also clear that in the fall of 1905, Nielsen 
knew what Olmstead's invention was. If both were working on the 
same thing, or idea — that is, the production of a dipper of this forra, 
cone-shaped, workable with one hand, and so arranged that the i,crap- 
ers and toothed parts used to revolve them, thereby separating the 
contents of the bowl from the bowl itself, could be allowed to drop ont 
easily by iherely withdrawing the teeth on the lever, connected with 
the handle, from engagement with the teeth on the hub, and so ar- 
ranged that such parts would not drop out until such withdrawal was 
made— the one who first perfected the invention and filed his applica- 
tion for a patent is entitled to the patent. 

There are many facts which shake belief in Nielsen's ■ statements, 
particularly as to dates. He is flatly contradicted in some important 
matters which go to his credibility. The excuse given for allowing 
Exhibit A to remain for months after its conception without action 
to secure a patent, without filing an application, is not satisfactory. 
Nielsen says that "Nielsen Exhibit A" is the one he made in August, 
1905. 

"Q. 50. 'After completing this Nielsen Disher 'A,' did you take any stejw 
toward the manufacture of coue spoons ï A. Yes, sir. Q. 51. State wliat you 
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next did in that respect. A. I inquired from différent parties In regard to 
■what purposes they could lie made for, and what proportion (material, proba- 
bly^) they could malie tliem from. Q. 62. Please examine the letter I now 
hand jou, and state wliether you can Identify It. A. Yes, sir; I called on 
that party and aslîed some questions in regard to malting bowls. Q. 53. What 
Mnd of bowls? A. Thèse were tin cône bowls. Q. 54. Please refer to this 
letter and state what you recall as having been done in connection with the 
manufacture of cone-shaped bowls and the time when it was done. A. It wus 
about' tlie latter part of October or November (1905) I called on John W. Wal- 
lace & Co., New York, asked if they would be in shape to build certain coiie 
bowl that I required, which they state that they would take the matter up 
and confer with me later. This is the letter they sent me." 

The letter was placed in évidence and was from John W. Wallace 
& Co. In attempted corroboration the cash book of Giles & Nielsen 
was produced to show the expenses of the trip, and then Nielsen tes- 
tified : 

"Q. Why did you go to the Wallace Company to see about cone-shaped 
bowls for dishers? A. As I was recommended to Wallace & Co. by a friend 
of mine, H. W. Flelds. Q. 62. Did you understand that the Wallace Com- 
pany was then engaged In making cone-shaped howls'i A. I was iuformed 
by Mr. Field.s that Wallace & Co. was one of the largest concerns in the 
country manufacturing cône dishers." 

He then produced and there was put in évidence "Défendants' Ex- 
hibit Tin Disher" as one of those then being made by Wallace & Co. 

Edward C. Williams was in the employ of John W. Wallace & Co. 
in both 1905 and 1906. That firm was then engaged in the manu- 
facture of ice cream cans and supplies and other sheet métal goods, 
including ice cream dishers, the "VVallace réparable disher," and was 
equipped for making -them. That disher was manufactured under 
United States letters patent No. 803,906, granted November 7, 1905. 
That is a cone-shaped disher. Mr. Williams remembers the visit of 
this représentative of Giles & Nielsen (Nielsen or, Giles), and states 
that what that person wanted at that time was the spoon bowls of the 
"clipper dishing spoon" which are not cone-shaped, but a half round, 
and that for this half-round spoon he asked prices, and that he (Wil- 
liams) wrote the letter of November 6, 1905, and that such letter refers 
by "spoon bowls" to thèse half-round spoons, and not to cône spoons 
which Wallace & Co. was making and fully equipped for making. He 
says "disher cups" refer to the cone-shaped dishers, and that the later 
letter, Défendants' Exhibit "Wallace Co. Letter of :February 14, 1906," 
refers to thé cone-shaped dishers. He says the dilïerence was well 
known and recognized in the trade. In short, Mr. Williams testifies 
that in November, 1905, there was no reason why the firm could not 
hâve made prices on the cone-shaped dishers, but that there was reason 
why they could not make quotations on the "half-round" or the spoon- 
shaped bowl which Nielsen then wanted. 

There is no reason for questioning the accuracy: and reliability of 
this disinterested testimony of Mr. Williams, and it demonstrates'that 
Nielsen was seriously in error, if not willfuUy so, in claiming, that in 
the f ail of 1905 he was trying to engage in making this cone-shaped 
disher, which he claims to hâve invented in January, 1905, and ,it is 
strong and persuasive évidence, in connection with other facts, that 
207 F.— 53 
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he did not make his cone-shaped dipper "A," and No. 1, and No. 2, 
referred to, until early in 1906, later than the date of invention fixed 
by Olmstead, and later than the filing of Olmstead's application. In 
the fall of 1905, Nielsen was working on the half-round disher and 
asking priées. 

Alleged Priority of Geer. 

It is not necessary to take much time on this défense. There is no 
substantial évidence that Geer ever invented or had a conception of 
this device of Olmstead. He employed Ohnstead to do some Httle 
mechanical work for hini in connection witli a dipper. He gave Olm- 
stead $5 at one time and $3 at another. This work, which Olmstead, 
a niechanic, could do, and whiçh Geer, a traveling agent, could not do, 
put the idea of an improved dipper into the brain of Olmstead, and 
except as to his family he worked secretly to accomplish this, and 
finally sùcceeded, and pursuant to an understanding v^^ith Geer sent 
his work to one Conant, offering, if Conant would furnish the money 
necessary to obtain a patent, to share the ownership or gains. • This 
ofifer was declined. It is true that Geer wanted to get up a cone-shaped 
disher with removable scraper, and he so informed Olmstead; but he 
did not tell him how it could be done, and the work they did together 
failed to accomplish such resuit— -that is, Geer's idea, whatever it was, 
resulted in failure. I do not see that Olmstead did anything under- 
handed, as he says, "I thought, if I completed it ail right, I would do 
the right thing, take him in, and if I completed one he did that the 
pattern maker had, I would look for the same from him," and that he 
never refused to go on with the dipper Geer was having him work at. 
Olmstead also testifies, and I think truthf uUy : 

"And as Itold you before, he (Geer) said, if I could produce a good dipper, 
I think Mr. Conant would furnish the money, and Mr. Geer and I and ail 
would hâve a hand in the matter." 

This explains the sending of the completed work of Olmstead to 
Mr. Conant. It was only after Conant refused to furnish the money 
that Mr. Dorman was taken in by Olmstead, as he agreed to furnish 
the money. 

It is claimed by the défendants that "Défendants' Exhibit, Geer 
Disher," which has the cône dish or réceptacle, embodies the idea or 
invention of Geer, and that it has the toothed scraper hub (with scrap- 
ers attached), with an overhanging flange, and that this hub is mounted 
in the hub bearing of the bowl and operated by a hand lever, mounted 
on the handle, having a gear rack engageable with the teeth on the 
hub. In this structure of the "Geer disher" we hâve the cône dish or 
réceptacle so f ormed at its apex as to furnish a bearing for the scraper 
and hub connected therewith, and this cône dish is mounted on the 
end of one-haif the handle, which is divided into two parts hollowed 
out or recessed their whole length to receive the lever, spring, scraper 
hub, and gear rack. The scraper hub is just below the opening in the 
apex of the cone-shaped réceptacle (as we hold the device with the 
mouth up), and there is a corresponding opening in the upper half of 
the handle, and is mounted in the other half of the handle furnished 
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with a bearing for the purpose. This scraper hub has a flange which 
prevents it from falling out through the cone-shaped réceptacle when 
its teeth are engagée! with the teeth of the gear rack on the end of the 
handle. This gear rack is formed of teeth on the side of a prolonga- 
tion of the jointed lever, and works longitudinally with the handle, 
and not transyersely thereto, as in the devices of Olmstead and Niel- 
,sen. The two halves of the handle are screwed together b}' screws 
holding ail the parts in position. It is not difficult to assemble or dis- 
assemble ; but it is heavy and somewhat cumbersome, and would be 
comparatively expensive. 

In this structure, as it now exists, we hâve neither the structure of 
the Nielsen patent in question hère, nor the structure of the Olmstead 
patent as a whole; but we do hâve the toothed scraper hub in part 
mounted in a bearing in the bowl, and which hubis provided with a 
flange overhanging the teeth thereon on the (so-called) inner side ; and 
we do hâve a hand lever mounted on, or rather in, the handle, which 
lever has a gear rack (not of the same form as the others), engageable 
with the teeth on the hub on the other side of said flange. If Geer 
actually devised this structure, this toothed scraper hub with its fîange 
and this gear rack, and had the idea of co-operation and engagement, 
and disclosed it to Olmstead, then Olmstead got his ideas (so far as 
the patentable conception is çoricerned) from Geer, and Geer was the 
înventor of ail that is patentable in either Olmstead or Niçlsen. But 
Mr. Olmstead, corroborated by several witnesses, dénies that Geer had 
any such hub, etc., or combination, and dénies that the structure was 
in any such form as now found when he worked on it, or when he 
turned over such parts as this had to Geer. 

There was nothing new in toothed scraper hubs with hub bearings, 
with scrapers adjustably fixed thereon and connected with cone-shaped 
bowls, and engageable with and operated by a gear rack on the end of 
a, hand lever mounted on the handle of the device; the toothed scraper 
iiub being connected with the scraper, whichhad a bearing in the bowl, 
and which scraper was capable of being disconnected from its hub 
and was removable through the bowl, ail the parts capable of being 
readily assembled and disassembled for cleansing purposes, or any 
other. 

January 16, 1900, one Bach applied for a patent for "içe cream mold 
and dipper," which Was granted April 9, 1901, No. 671,788. Bach 
has a cone-shaped dipper proper with an opening at the apex, The 
cône itself on its inner side forms a bearing for the rotatively mounted 
scraper thereon. This scraper is prolonged through the opening in the 
cone-shaped dish, and has, mounted thereon outside the apex of the 
réceptacle, a toothed scraper hub, which hub is held in position by a 
nut. The handle proper is connected with this cone-shaped bowl at 
its apex. By removing the nut this toothed seraper hub is readily 
removed — in fact, will fall ofif — and then the scraper is removed 
through the bowl. The nut and bowl form bearings for this toothed 
scraper hub. To revolve the scraper a lever is attached to the handle 
of the disher or spoon by a screw on which the lever (forming a part 
of the handle) is pivoted. This lever has a gear rack engageable with 
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the teeth on this scraper hub. A spring is inserted between the liandle 
proper and the lever, and by grasping in one hand the lever and handle 
and pressing them together the scraper is made to revolve. The nut 
on the prolongation of the scraper acts as a flange to prevent the hub 
from coming off and the scraper from falling out. Remove it, and 
scraper, toothed hub, and cone-shaped bowl are disassembled. 

This structure, however, is not one where the scraper and scraper 
hub are intégral, and which, on account of the fiare of the scraper, 
niust be removed, if removed at ail, through the bowl. By enlarging 
the opening in the apex of the cone-shaped dish, this scraper hub 
vvould readily corne out through the bowl ; but it was means to pre- 
vent this when the disher vi'as in use that was desired. The flange on 
the scraper hub occurred to some one, perhaps to both Geer and Olm- 
stead, and it is sure that the idea of the reverse of this, or the flange 
on the end of the lever in connection with the gear rack occurred to 
some one. Adopt the flange on the hub, and the idea of the reverse 
construction would readily occur to any one. Given the one con- 
struction and there was no invention in producing the other. The 
lever carrying the gear rack was fixed to the handle and the handle 
was fixed to the bowl. It was only necessary to find some mechanical 
"contrivance" or structure which would retain the gear rack in place. 
I think it was Olmstead who first devised or invented means for doing 
this in such a combination. .1 hâve no doubt that Geer desired such 
means, but cannot find that he had any settled or well-considered idea 
of means, or that he devised such means. Undoubtedly he secured the 
sendces of Olmstead, hoping that he could and would find the means, 
and undoubtedly Olmstead did devise such means and for same he 
obtained his patent. He made the invention bef ore Nielsen made his, 
if Nielsen made any, and the language of Olmstead's claim is not so 
narrow that a plainly équivalent construction does not infringe. If 
Nielsen is entitled to a patent at ail, it must be on the ground that he 
was the first inventor of "the means" referred to. 

It cannot be that valid patents can issue and be sustained for mère 
changes in form of construction or location of parts, or a portion of 
a part, wdthout change in mode or principle of opération or resuit ; for 
the mère transfer of a part of one clément in a combination to another 
co-operating élément by its side, the mode and principle of opération 
and resuit remaining precisely the same. I am not impressed with 
the argument or contention that Olmstead's invention is for one species 
of dipper, and Nielsen's for another species of the same genus as Olm- 
stead's, and that each is patentable. In substance, aside from mère 
form, Olmstead and Nielsen are the same; the mode of opération, 
laws governing, and results obtained are the same — precisely the same. 
In both a projecting flange prevents the scraper hub, to which is at- 
tached the scraper, from falling out through the bowl of the dipper. 
In Olmstead this flange is on the hub, and hence the hub itself is ob- 
structed in its outward movement when its flange meets the teeth on 
the engaged gear rack. In Nielsen the outward movement of the 
scraper hub is obstructed when its teeth meet the flange on the en- 
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gaged gear rack. In both cases the flange is the obstruction to the 
escape of the toothed hub. It is a matter of location merely. 

This question of the limitation of claims by the language employée! 
bas been considered in hundreds of cases. It is not always easy to 
find a case in exact point. In Wagner T. Co. v. Wycoff S- & B., 151 
Fed. 585, 81 C. C. A. 129 (2d Circuit), the court said : 

"Infrlngeiuent is not avoided by chîuiges in a patentée! mucliiiie wliicli are 
nonesisential, as by chaiiging tlie po.sitioiis of i)arts, or transferring a func- 
tion from one part to anotlier, wltliout affecting tiie principle or mode of op- 
ération." 

In Benbow-Brammer Mfg. Co. v. Straus et al. (C. C. A. 2d Circuit) 
166 Fed. 114, 92 C. C. A. 98, affirming (C. C.) 158 Fed. 627, the claim 
called for sleeve on the operating shaft moving up and down to pro- 
duce a certain resuit. The infringing device had no such sleeve, but 
the up and down movement was secured on the same principle and by 
équivalent means placed on the driving shaft and consisting of a 
grooved hub, vvhich on this shaft accomplished the same resuit as the 
sleeve on the operating shaft. The changes there were a much fur- 
ther departure from the language of the claims than the change made 
hère. 

Alleged Champerty. 

[2] Défendants on the final hearing presented a motion for leave 
to amend the answer and plead this défense of champerty. This can- 
not be permitted on the final hearing and after such delay. So soon 
as évidence was drawn out vvhich tended to show champerty, if there 
be any such évidence, and this was done in October, 1910, if at ail, 
it was incumbent on the défendants to move promptly and ask an 
amendment. To now delay the décision of the case and produce évi- 
dence on such an issue would be unfair and delay action. The mo- 
tion should be denied on the ground of lâches, if for no other reason. 
The motion to amend is theref ore denied. 

There wiil be a decree for the complainants, with costs. 



SÏILLWELL V. McPHERSON, Highway Com'r. 
(District Court, K. D. New York. August 23, 1913.) 

1. Patents (S 36*) — Evidence of Invention — Coiimerciai. Success. 

While commercial success is some évidence of utility and perliaps cl 
invention wliicli niay turn the scale in doubtful cases, it does not of It- 
self prove invention. 

[Ed. Note.— For ottier cases, see Patents, Cent. Dig. § 40; Dec. Dig. 

2. Patents (§ 328*) — Validity and Infbingement — Cobeugated Métal Cul- 

VEET. 

ïhe Watson patent. No. 559,642, for a corrugated sheet métal culvert, 
in view of the prior art, is void for lack of patentable invention. Also 
hcld not infringed conceding validity, construed and limited as it inust 
be in view of such prier art. 

•For other cases Bee same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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In Equity. Suit by McClellan Stillwell, doing business under the 
firm name of the Economy Culvert Company, against Frank McPher- 
son, Highway Comniissioner of the Town of Ithaca, Tompkins County, 
N. Y. On final hearing. Decree for défendant. 

See, also, 172 Fed. 151: 

Wallace R. Lane, George Mankle, and Clarence J. Eoftus, ail of Chi- 
cago, 111., for coniplainant. 

Risley & Love, of L'tica, N. Y., and Bond & Miller, of Canton, Ohio, 
for défendant. 

RAY, District Judge. The single claim of United States letters pat- 
ent No. 559,642, issued May 5, 1896, on application filed February 19, 
1896, to James H. Watson, of Crawfordsville, Ind., reads as follows: 

"A culvert constnictefl of sheet métal and coiuprisiug connected eyliiidrical 
sections provided with clrcumi'ereiitlal corrngatlons, exteuding to the extrem- 
ities of the sections, each section tenuinating at oue end in a flared and 
at the other eud in a contraçted portion of a corrnsation, wUereby the con- 
ti-acted extremity of one section is adapted to fit into the flared extremity 
of tlie adjolning section to interloek the terminal eorrngations, and means, 
as bolts, engagirig the overlapping extremities of the eorrugations for secur- 
ing the sections together, substantially as si)ecitie<l." 

Resolved into spécifie éléments, we hâve: (1) A culvert constructed 
of sheet métal, iand comprising (2) connected cylindrical sections of 
sheet métal provided with circumferential eorrugations which extend 
to the extreniities of the sections, (3) each section terminating at 
one end in a flared and at the other end in a contraçted por- 
tion of a corrugation (4) whereby the contraçted extremity of one 
section is adapted to fit into the iiared extremity of the adjoin- 
ing section to interloek the terminal eorrugations, and (5) means, 
as bolts, engaging the overlapping extremities of the eorrugations for 
(6) securing the sections together. Leaving ont the descriptive and 
explanatory parts of this claim and we hâve cylindrical sections of uni- 
formly circumferentially corrugated sheet métal, the end of the one 
section enlarged or flared and that of the adjoining one contraçted so 
as to fit into the flared end of its neighbor, and then means, as bolts or 
rivets, inserted at the joined ends to hokl the two sections together. 
As the claim says "means," the two sections of corrugated pipe may 
be wired together. That is, in fact, we hâve two éléments only : (1) 
The specified sections as to material and form; and (2) the "means," 
bolts, rivets, or wires for holding the two sections together. It re- 
quires two sections at least to come within the claim. Auy one may 
use circumferentially corrugated sheet métal made into a cylinder for 
a culvert or any other purpose. There is no invention in such a struc- 
ture ; nothing new or novel. But when you désire to build a long cul- 
vert and it is impracticable to transport or even manufacture sheet 
iron of the required length, or when you désire ease or conveniencC of 
transportation, then, in either case, it is neçessary to hâve joints (that 
is, one section capable of being united to another) ; and, to bave a rea- 
sonably tight joint and to prevent the séparation of the one section 
from the next, it was deemed wise to hâve the end of the one fit into 
the end of the other without diminishing the capacity at that point. 
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wfiich is donc by preserving the enlargement of the corrugation at the 
end of the one section and leaving off about one-half from the end of 
the next section, and the resuit is, where the one end of the one is 
inserted in the end of the other, they fit together, engage, and the con- 
tinuity and uniformity of the Corrugations is preserved or maintained, 
and by making suitable apertures, where thèse ends fit together, and 
inserting rivets or bolts, the two are held together under ail the ordi- 
nary strains to which a culvert is subjected. No claim can be made 
by Watson of the discovery of the fact that corrugated sheet iron or 
corrugated sheet iron pipe is stronger than the ordinary fîat or smooth 
sheet iron or sheet iron pipe of the same thickness, as that was well 
knowh. 

Watson's declared purpose was to provide a substitute "to take the 
place of vitrified tile now in common use for thèse purposes," viz., cul- 
verts and well curbing. The superiority of this, or of any sheet métal 
pipe, in a culvert is : (1) Less weight, ease of transportation, and ré- 
duction of the cost of such transportation ; discarding of cément at 
the joints; réduction of loss by breakage; réduction of the cost of 
preparing the bed for the culvert and, by using corrugated pipe, less- 
ened liability to displacement by heavy storms, rains, and washouts, 
and increased strength in the ability to sustain a greater weight, such 
as a loaded wagon. 

Prior Art. 

Culverts of wood, métal, brick, stone, and concrète for conveying 
water under roadways, canals, etc., are very old. In 1871 M. G. Free- 
raan, of Illinois, took out United States letters patent No. 1 14,662, for 
"improvement in iron culverts." It was of iron made in sections with 
grooves bolted together, and says the patent : 

"Tbe sections A A may be made of any size or weight and any form de- 
sired, either plain or smootli, or riblied on one side, as shown in the draw- 
Ing; or they may be ribbed on botli sides, the bulge on one side against and 
opposite the dépression on the other, said rlbs giviug greater strength." 

This, as shown in Fig. 2 of that patent, made a corrugated tube 
f orming ribs for giving greater strength. And says the patent : 

•'Wlien used for sewers the iron can be made very thin and at less cost 
than either brick or stone, and as durable as either." 

It cannot be doubted that Freeman knew that his iron pipe in sec- 
tions was less liable to breakage than vitrified tile pipe and could be 
transported in shorter sections and then bolted together. The manu- 
facture and use of cylindrical corrugated metallic tubes for steam boil- 
ers and other uses was old in 1887, when Samson Fox took out United 
States letters patent No. 365,466, for "mode of making corrugated tub- 
ing," and in which he claimed : 

"The invention herein described of forming substantlally cylindrical cor- 
rugated metallic tubes," etc. 

And in his spécifications he stated: 

"I am aware that it is not new to form a circumferentially corrugated 
cylindrical tube or flue in which a flat sheet is corrugated ; the edges are 
then brought together and rlveted or otherwise attached." 
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It was well known in 1887, and when Fox took this patent, that such 
corrugations added strength to the tube. He says : 

"My liiveutloii consists In the formation of substantlally cylindrical tubes 
or flues, specially appîicable to steaui bollers, though not exclusively so, lu 
whlcli, by the same thickuess of the métal, a gréa ter and more viuiform 
strength agalnst crushlng or destructive straln is obtained than when the 
same thlckuess of métal Is formed into a true cylinder. Jly invention con- 
sista lu taklng a sheet of Steel to be tornied into the tube, rolling it into a 
substantlally cylindrical form with overlapping edges, v('eldlng the edges to- 
gether in a uulform manner, and theu by a sultable corrugating-machine cor- 
rugating the cylinder circumfereutially into a séries of unlform corruga- 
tions." 

Fig. 3 plainly shows the corrugations but he did not deal with the 
subject of attaching one section to another. But anterior to this, and 
in 1872, James S, Fierson, of New York, had taken out United States 
letters patent No. 124,624, for "improvement in water and sewer 
pipes," in which he claimed : 

"A pipe composed of an annularly-corrugated métal body, A, a llning, B, of 
hydraullc cément, and an outer coatlng, 0, of asphalt or other water-proof 
material, for protectlng the métal body agalnst corrosion, substantlally as 
specifled." 

Thèse were for use aboveground and underground and the corruga- 
tions were to give added strength. He says : 

"The corrugations are annularly arranged and, in addition to impartlng 
strengtli and relleving the rivets wliich secure the seani of straln, serve to 
hold the llning of liydraulic cernent to Its place. A pipe thus made is at once 
cheap, light, and capable of gustaininy a very hcuvy pressure." 

The cément lining when used Avas to protect against gases and keep 
the water pure, not to add strength. He dealt with the joining of one 
section to another, and says : 

"ïhe one end of the pipe is left bare of cernent on its interior to the deiith 
of one of the body's corrugations, or thereabout, for the purppse of reeelv- 
ing within such female socket, or exposed portion of the body, the flush or 
ceniejited end of an adjacent pipe section," etc. 

He inserted the end of one into the end of the other and united thèse 
with cernent, not bolts or rivets. 

In the patent to Hugh' W. Harry, No. 400,566, dated April 2, 1889, 
for tank, we hâve (quoting theref rom) : 

"ïhe sides of the tank are composed of galvanized iron formed in plates, 
whlch are curved and corrugated lu the direction of their curvature, and are 
arranged with thej.r ends and side edges overlajjping, and with their vertical 
joints arranged in the breakjoiut manner, as shown. Thèse plates D bave 
their ends secured together by rivets E, so the two plates, when properly 
secured together, will form a complète circle, and the séries of circles thus 
formed are secured together vertically, one above the other, until the tank 
has lieeu built to the desired height. The lower edge of the bottom circular 
section thus provided is secured to the circular edge of the bottom of the 
tank by nails or tacks or other like fastenings, as shown at a; said nails 
or fastenings penetrating into the wooden bottom, so as to ald in securing 
tlie latter In place. The extrême lower edge of the bottom section of the tank 
Is theu bent under the ends or edges of the boards A constituting the main 
wooden bottom, which la tliereby bruced and streiigtliened, as shown. After 
the several sections hâve boen riveted together I apply solder to ail the Joints, 
so as to niake the tank water tlght. It will be seen at once that I hâve pro- 
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vided a very simple tank, Avhlch can be built at a slight cost. Beiiig con- 
structed of corrugated métal, it possosses great strcngth and durability, and, 
being niade in sections In the manner described, it can be built to auy de- 
sired lieight, so as to hâve any desired capaclty. The Joints are ail water 
tight, so as to prevent leakage, and the ends and edges of the sections ail 
overlap, so as to eft'eetually resist thé strain applied thereto. The bottom is 
especially constructed to support the weight of the water and is prevented 
from becoming water soaked'by the nietallic plate on the upper side thereof." 

The corrugated cylindrical tank may be constructed of any height, 
or, on its side, of any length, and the "corrugated métal culvert" of 
the patent in suit is a substantial dupHcation of that structure. Turn 
one of those tanks of suitable diameter for a culvert on its side, re- 
move the bottom of course, and use it as a culvert and we hâve com- 
plète anticipation of the structure of the Watson patent. It is imma- 
terial whether the cylindrical sections of corrugated métal fitting into 
each other, as shown hère, so as to form continuity and uniformity of 
corrugations and double métal at the joints, caused by the overlapping, 
are riveted or bolted, either furnish the necessary means for uniting 
section to section. 

In the prior art we hâve a variety of expédients for attaching sec- 
tions of pipe, stove pipe, sewer pipe, water pipe, etc. See Allen patent, 
No. 186,290, of January, 1877 ; Dennis patent. No. 246,092, of Au- 
gust, 1881; and patent to Camp, No. 246,597, of September, 1881, 
where we find the following: 

"The nature and object of my improvement are to provide a novel joint for 
Connecting sections of metallic pipe that are to be afterward coated and lined, 
which, while making a close and tight joint, strengthens the united coated 
and lined pipe agalnst peripheral pres.sure externaily and internally and pre- 
vents the joints of the sections being vvithdrawn or spreadlug longitudinally 
or otherwise. * «= * xhe sections of the pijie are first made in straight 
tubular form, and the ends Intended to be joined are slipped fiât one over 
the other, as shown in détail, Fig. 5. They are then connected vvith a few 
rivets, and the joined pipe is then carried to a beading machine of peculiar 
construction. (This machine is not herein described in détail, as it is em- 
bodied in another spécification drawn up preparatory to making application 
for letters patent therefor; it being obvions that none of the ordlnary bead- 
ing machines can be used for beading my improved pii:)e, in conséquence of 
the projecting rivets a and flanges a' and a^.) The overlapping joints are then 
pressed ont, forming a bead, A. This bead does not take up ail of the over- 
lapping métal but leaves beyond the relief-beaded portion flat flanges «' «2 ; 
the flange a' on section B surrounding and l.ying tlat externally upon section 
<7; the other flange, a', surrounding and lying flat internally against the in- 
ner face of section B, and so on with each succeeding section. My improved 
joint requires only a very small nuniber of rivets. The pipe is then lined 
and coated wIth asphaltum, cernent, or any similar composition. Fig. 2 is a 
sectional vIew of such flnished pipe, wherein / is the métal pipe, and 6 c 
represent respectively the lining and coatiug. Besides the advantage of my 
improvement as a devlce for joining sectional sheet métal pipe, the beaded 
rims, with their internai and external flanges, form strengthening ribs of 
overlapping métal that relnforce the pipe and protect It from circumfereutial 
pressure either externally or internally." 

In the Dennis patent the sections of pipes are transported before 
being joined. In Allen a bead is formed on one section near the end 
and a fiare or outward bead is formed on the other, and when the one 
is inserted in the other up to the bead a tight joint is formed. Add 
rivets or bolts and we bave the structure of the Watson patent. 
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In view of this prior art I do not see how it can be held that the 
Watson patent discloses patentable invention. It was not new with 
Watson to use such pipes of métal or iron in culverts or to carry wa- 
ter and sewage underground as we hâve seen. 

Commercial Success, etc. 

[1] It appears from the évidence that, after traveling a hard road 
and overcoming doubts as to utility and durability, this culvert pipe 
bas met with considérable commercial success. Persistent effort and ju- 
dicious and extensive advertising will give commercial success to many 
things, some meritorious and some not, but not ail improvement in 
any line is invention ; and While commercial success is sôme évidence 
of utility, and it may be of invention and bas turned the scale in doubt- 
ful cases, it does not of itself prove invention. McClain v. Ortmayer, 
141 U. S. 419, 428, 12 Sup. Ct. 76, 35 L. Ed. 800; Lovell Mfg. Co. v. 
Cary et al., 147 U. S. 623, 13 Sup. Ct. 472, 37 L. Ed. 307 ; Duer v. 
Corbin Cabinet Lock Ce, 149 U. S. 216, 224, 13 Sup. Ct. 850, 37 L. 
Ed. 707. 

I do not doubt and can well see that especially in localities where 
there is soft ground for considérable depths, making it difficult and 
expensive to get a suitable and permanent foundation for a brick, a 
concrète, or stone culvert, or where brick and stone are not easily 
found, or are expensive, this métal pipe would find a ready and an 
extensive salé. It was not invention to conceive the idea that such 
pipe would coustitute an efficient and suitable culvert, and, if so, Wat- 
son was far behind in making the discovery. Doubtless users and 
would-be users at first doubted the strength of such pipe ând its abili- 
ty to sustain heavy loads pâssing above it. But it was not invention 
ta discover its strength, and, if it were, others, as we bave seen, had 
long before discovered the greatly increased strength given sheet iron 
pipe by adding thèse corrugations. 

It is évident at a glance when we look at Fig. 2 of the drawings of 
this Watson patent in suit that the mode of ;uniting one section to the 
other is within the sphère and skill of the ordinary mechanic and does 
not involve mental conception amounting to invention. In the state 
of the.art no exercise of the inventive ^aculties was involved. Having 
in view the prior. art, as the Allen, patent. No. 186,290, of 1877, and 
we observe that by cutting our corrugation in the center we hâve an 
enlarged portion, or the one half of a corrugation forming a flaring 
end of one section of the pipe. Cùt the end of the adjoining section 
to be inserted in the valley between corrugations and you hâve a por- 
tion or end of your second section (the one to be inserted) which readi- 
ly ehters or fits snugly into the flaring end of the other section until 
the center of its corrugation reachés the elevated edge of the other sec- 
tion. The end of the one is inserted in the end of the other ; the con- 
tiiiuity of corrugations is preserved ; you hâve a tight joint and ut 
this point a double vi-all or thickness. Add rivets or bolts and the 
thirig is dohe. It is not necessary to eut the sections or the métal 
sheets of which made. In making the sections the one may be 
made tô terminate at the point of greatest diameter, while the end of 
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the section to be inserted is made to terminate at the point of least 
diameter. 

In my judgment the time has not coma, as much as we may désire 
to encourage the arts and sciences and protect the true inventer who 
has donc so much for the growth and advancement of our country, 
when every démonstration of "Yankee ingenuity" or mère ingenuity 
of "any race or color" is entitled to be ranked and dignified as "in- 
vention." If sections of wood and métal pipe had never been united 
and riveted together before, the open end of the one section a Httle 
enlarged and the end of the other a trifle diminished to the end that 
the one should receive the other, we might properly say to the one who 
thought out how such union could be made : 

'•You are an inventor ; jour conception ruuks as invention." 

But hère such structures and unions were common and well known 
as were rivets and bolts for holding things in place. What was donc 
hère by Watson was the obvious thing to do. Iron and steel structures 
and sheet métal are every where taking the place of wood and of brick 
and mortar even. Hollow iron pipes hâve been used to carry water 
for more than a century both aboveground and underground. So of 
lead pipes. Was it invention to bend and rivet corrugated steel or 
sheet métal into a circular form and use it for this purpose? Or was 
it invention to connect one section of such pipe with another when 
formed in the manner described and boit or rivet them together to 
prevent their pulling apart on strain or pressure? I think not. And 
clearly there was no invention in the sélection of sheet iron or steel 
for culverts or conduits for water under ground or under roadways. 
While the alleged popularity of this Watson culvert may be due to its 
greater usefulness, small cost, ease of transportation, and the readi- 
ness with which it may be put in place for use, or to the fact that it 
came on the market when and in localities where a substitute for a 
vitrified pipe or for brick or stone culverts was greatly desired and 
even required, such popularity and demand certainly, in view of the 
prier art, is not due to any patentable feature in its construction. 

The primitive and old-fashioned mode of conveying water under 
roadways, where stone was not abundant or the soi! was soft to con- 
sidérable depths, was to find a hollow log in the woods, clean out the 
rotted portion from the interior, place it in position, and cover with 
dirt. If two or more sections were required, the end of one section 
was uniformly chamfered off so as to lessen its diameter and the end 
of the next section was rimmed out with ax, adz, or chisel, and then 
the chamfered end of the one section was inserted in the rimmed-out 
end of the next and a few nails held them together, or what made 
them more secure were a few hardwood pegs inserted in auger holes 
bored at the proper places. Such culverts in the old sections of our 
country hâve been supplanted largely by others, as hollow logs are 
scarce; there being but little timbered territory comparatively. So 
far as I am informed, no patent was granted for this efficient con- 
struction of which the Watson patent is but a substantial duplication; 
corrugated sheet métal having been substituted for wood. 
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Where stone was plentiful a trench was tlug, stone walls erected 
on each side thereof and maybe flat stone were laid in the bottom, 
and thèse walls siipported sills on which were placed flat stone, or 
plank, or hewn tiniber, and sometimes polos. For conveying water 
tmder roadways, plank nailed together to form an opening were used 
also. The old-fashioned so-called "punip logs'' to convey water and 
extending sometimes foi" miles in hard ground and soft groimd and 
throtigh swamps and nnder, in, and across creeks and rivulets were 
in common use and in soine sections of the country are to-day. Who 
lias not seen two 2x4's nailed together bored through from end to 
end; the end of one section chamfered off to diminish its size and the 
end of the next section rimmed ont so the end of the one could be in- 
serted in the end of the other and then nails, bolts, or pins inserted to 
prevent their séparation? Or who bas not seen the small logs eut 
from the forest and bored through and fhen chamfered and rimmed 
respectively and united in the same way? Was it invention to sélect 
ancl substitute corrugated iron tubes united in the same old way? The 
witnesses for the complainant contend that there is no analogy what- 
ever between sheet métal pipes, smooth or corrugated, commonly 
known as stove pipes made in sections and united as indicated and 
used to conduct or convey smoke and gases above ground, and sheet 
métal pîpes of the same size and wcight and united in the same way, 
but used as a culvert to convey water underground. They contend 
that the pipe made to be used as a stove pipe would always be a stove 
pipe and the one made to be used as a culvert would always be a cul- 
vert regardless of the use to which put. In other words, the intention 
of the maker would détermine what it was when put in service, re^ 
gardless of the use to which put. The witncss said that, if made to 
be used as a stove pipe and used as a culvert, it would be "a stove pipe 
out of place," not a culvert. In short, the contention is that one who 
should conceive the idea that a bayonet would make a good weed dig- 
ger would be entitled to a patent if it proved a popular success, and 
that it would be no answer to say that bayonets for use on a gun in the 
armies and used in fighting battles hâve been in common use for over 
200 years. Is this a case where the transposition of a steel pîke from 
army to farm, a far more peaceful and useful sphère of action, for use 
as an agricultural imijlement would entitle the one who conceived the 
idea to a patent? The first soldier whose common sensé told him to 
use bis bayonet as a spade to dig a hole and throw up a breastwork, 
in short dig a small rifle pit, had a conception and his idea became im- 
mensely popular and was taken up and made of practical use by many 
thousands when in the ]3resence of or appréhension of the appearance 
of the enemy, but was he entitled to a patent because of its utility and 
popularity and extensive use in the army for that purpose in the alv 
sence of spades ? True, the bayonet remained a bayonet, but the sol- 
dier was not entitled to a patent because he called it his spade and 
used it as such. Making and Connecting sections of steel or iron 
smoke pipe is in the same art with making and Connecting sections of 
steel or iron water or sewer pipe. Both should be "liquid tight," 
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strong and durable, and the sections should be securely fastened to- 
gether, forming nonleakable joints, Especially is this true in the 
case of smokepipes, stove or furnace, as many householders and in- 
surance companies hâve found to their cost. The Allen patent, No. 
186,290, of January, 1877, is a good illustration of the prior art in 
uniting two cylindrical sections of pipe together so as to form a strong 
and a nonleakable joint and at the same time not contract the aperture 
for the smoke and gases. Wherein and how much does it diflfer from 
the pipe of the Watson patent ? True, Allen did not rivet or boit his 
sections together, as he did not regard it necessary, but any one not 
a mechanic can see that rivets or bolts could hf easily added and that 
they would give greater security against séparation. Allen says : 

"The object of my invention is to overcome the labor and difBculty of join- 
Ing together joints of stoveplpe. ïhe figure représenta the joints Â. and B of 
pipe, which are of the usual leugth, size, and material; but instead of the 
ends belng left straight, thèse hâve one end, A, left stralght, and a beaded 
crease or rim, 3, turned about two Inches from the ehd, and about one-fourth 
of an inch high, and the other end of joint, 4, the edge is beaded or turned 
out, forming a flaring mouth to cover about one-half of the bead or rim 3 ; 
and when the, joints A and B are pressed together thé' bead 4 on joint A 
forces itself partly over bead or rim 3 on joint B, which forms a strong joint, 
and prevents the smolie from oozing out. Besides, the joints are quickly 
fltted together, as the two sharp edges do not come in contact, as they do in 
otlier klnds of pipe. Besides, my pipe is raade of the same material as other 
pipe, and the same amount, and requires no extra sliill, time, or tools to 
make it, and hence can be made for the same money, and is much better In 
every way." 

Allen's beaded crease or rim 3 corresponds with the corrugation in 
Watson where the small end is to be inserted, and the beaded or turn- 
ed out edge of the end of the other section forming a flaring mouth 
corresponds with the flaring mouth of Watson's patent formed by the 
ending of the corrugation at its greatest diameter. Attention is also 
directed to the Morrison patent. No. 99,459, issued February 1, 1870, 
"improvement in stovepipe joints." Morrison corrugated each end of 
his sections and then slipped or sprung the one within the other. He 
says : 

"It will be noticed that the contact is over the whole swell of the bead. 
Furthermore, the hracing and stiffeuing form of the bead effectually prevents 
warping of the ends of the rings, which ordiuarily occurs by the application 
of beat on sheet métal, and which, in the présent instance, would destroy the 
circle of the joint, and therefore prevent the easy turning of the parts wheu 
it is desired to change the adjustment. This form of the seam or joint is 
far superior to that in which a single flange of one part rests in an over- 
lapping sharp-edged bead of the other, in which case any warping of the 
seam or irregularlty in the thin flange would interfère with the turning of 
the parts." 

It is évident from this, for he (Morrison) describes it, that the Wat- 
son mode of Connecting two sections of pipe was old. True, he makes 
no mention of bolts or rivets but does provide other "means" for firm- 
ly holding the sections together. Morrison also contemplated the use 
of his invention in culvert or other water pipes, for he says : 

"This is particularly applicable in water pipes or for other uses where 
strong pipe is required." 
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Indeed, it is obvious that a sheet métal pipe which is to carry smoke 
and flame and accompanying gases will also convey water undergroiind 
or aboveground, and that when put under roadways it is only neces- 
sary to see to it that the pipe is strong enough to sustain the weight 
and pressure, both direct and longitudinal. The longitudinal pressure 
on a pipe under a roadway, if deeply covered, is negligible but consid- 
érable if exposed to direct blows from the passing vehicles. No one 
has the hardihood to contend that thèse culvert sections of corrugated 
sheet iron are to be loosely laid in the ditch crossing the roadway and 
directly driven on and over. So exposed they would soon be battered 
out of shape, eut through, and destroyed. They are to be laid in the 
soil which is to be firmly packed about and on them. Under ordinary 
conditions they are more durable than wood, although a hollow log 
culvert of hemiock or pine, if kept constantly wet and not exposed to 
direct blows or battering, will last a century. It is, of course, désirable 
to substitute thèse iron culverts in many places as they can be made 
of any size desired. In time rust will destroy them. But it was not 
patentable invention to know what has been known and taught for a 
century, at least, that iron can be wrought into almost any shape and 
that under ordinary changeable weather conditions it is, inch for inch, 
stronger and more durable than wood. Brick and stone culverts, laid 
in cément and on a fîrm and ehduring foundation, are far better and 
more durable, and this is undoubtedly true of concrète if properly 
mixed of first-class materials ; but such culverts are, of course, more 
expensive. Or, as said by Freeman in his patent No. 114,662, issued 
May 9, 1871, for "improvement in iron culverts" : 

» * * * jjjg sections A A may be made of mij/ size or weight and in 
any form desired, either plain or smootli, or ribbed (in effect corrugated) on 
oue side as sliown In the drawing, or they may be ribbed on botli sides (in 
effect corrugated), the bulge on one side against and opposite the dépression 
ou the other ; said ribs giving greater strength. * * * When nsed for 
sewers the iron can be made very thln and at a less cost than either bricli 
or stone, and as durable as either." 

But ail this is of little weight in this case as AVatson was far in the 
rear, some 25 years, in discovering the increased strength of corrugat- 
ed métal and the availability of sheet iron as a conveyor of water or 
for use as a culvert. Used on buildings (see Austin patent, No. 290,- 
659, of 1883) it was only necessary to increase the size and utilize it 
as a culvert, using heavier métal. He is presumed to hâve known the 
prior art fully, and on this assumption his conception was, if any- 
thing, that the cprrugations could be availed of to make the uniting of 
sections easy. But he cannot be credited with this even, for Morrison, 
in 1870, said : 

"The seanis or joints between the parts (sections), to allow the free reverse 
adjustmeut of the sanie, are formed as follows: Xlie oblique ends of the 
aruis of the elbow, and also the rings or sections (of pipe), are run through a 
machine which produces a wide horizontal bead, or corrugaiion a, ail around. 
ïhe end of one ring is then slipped or sprung into the next. and so on; the 
bead (corrugation) of the one part striUing and resting closely within that of 
the other part, as clearly shown in Fig. 3." 
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Fig. 3 îs shownthus: 
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B B are the sections, and a a are the 

corrugations or beads. And I may say 

/ in passing tliat this mode of uniting the 

0^ sections, rivets added, is the one now 

adopted by défendant in practice, thereby forming a better and more 

permanent union and a better and stronger joint. 

Infringement. 

If there is any invention in the Watson patent, it lies in his mode 
of joining the sections. His claim is quite spécifie, and he says of 
his circumferential corrugations : 

"Provided wlth clreuiuferential corrugations exteudiug to tlie extremities 
of the sections." 

And then: 

"Each section termina ting at one end In a contraeted portion of a corruga- 
tlon." 

And the purpose is stated thus : : . . 

"Wliereby the contraeted extremity of one section Is adapted to fit Into the 
flared extremity of the adjoinlng section to Interlock the terminal corruga- 
tions." 

This language mây hâve been used to évade Morrison. Watson is 
limited not only by the prior art but by this spécifie language. He is 
not a pioneer in this art as we hâve seen and is limited to just what he 
dahned with a reasonable but limited range of équivalents. But com- 
plainant is not entitled to a construction of this Watson claim, which 
makes the défendant an infringer, for the reason he uses the attach- 
ing or interlocking means of the prior art. The défendant has a com- 
bination, every élément of which was présent in the prior art, and 
they are used in the old way or manner if not for the same purposes. 
The défendant does not join his sections in' the manner described 
and claimed in the Watson patent, but on the other hand uses the Mor- 
rison method with a slight variation which he had the right to do 
with'out inîringing Watson, even if it could be held that the Watson 
patent is valid, which I çannot do. Défendant has no c.oritfacted ex- 
tremity at either end of either of his sections adapted tp fit into the 
flared extremity of the adjoining section. In defendant's culvert the 
sections are joined by the overlapping df the whole of the terminal 
cor rugatidn, a, complète corrugation; one whole or complète corruga- 
tion at the end.of one section being inserted withinthe complète or 
whole corrugation of the next or :adjoining section. In a crowded 
art, where thére is littlé room for improvement, we sometimës do find 
imprdvements which are new and useful and disclose conception of 
quite a high order and which, with new means or a new and novel 
arrangement and adaptation of old and well-known means, disclose 
invention or whatwe sometimës term "potentable invention," but this 
is not one of those cases. AU there is of this Watson patent, in view 
of the, prior art, is the application of corrugated sheet métal pipe of 
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suitable sizes and lengths to use as culverts for conveying water under 
roadways, etc. ; and, while the idea may hâve been new and novel with 
Watson it. *as neither new nor novel in the art. Certain decrees en- 
tered by consent of parties and adjudging the vahdity of the patent 
are before me. "Consent decrees" do not usually enlighten the court. 
Thèse are not accompanied by any opinion of the court grantirig them, 
and it is well knovvn, that alleged infringers, who are mère users, are 
sometimes sued, who buy their peace by conscnting to a decree for an 
injunction without costs and are happy. to be rid of the annoyance. 
It is also saidnothing was cited against this Watson claim in the Pat- 
ent Office. This shows a want pf care and research there but not 
patentable invention. This is not the case of "a happy thought" pat- 
entable, for it was directly suggested by what had preceded it in the 
art to which it belongs and was in fact fairly and logically deducible 
from prior constructions and uses. 

[2] It is therefore held that this Watson patent in suit, in view of 
the prior art, is void for want of patentable invention,, and that con- 
ceding patentability, construed and limited as it must be in view of 
such prior art, the défendant does not infringe. 

There will be a decree dismissing tlie bill, with costs. 
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(District Court, E. D. Wiscousin. Àugust 7, 1913. Supplemental Opinion, 

August 27, 1913.) 

1. Account (§ 20*)— Accouktino before Mastee — Pkocedure. 

ïlie purpose of equity rule 79 (new rule G3 [19S Fed. xxxvil, 115 C. G. 
A. xxxvil]), providiufr ttiat ail persons accounting before a master sliall 
bring In tlieir respective accounts in the form of debtor and credltor, and 
any of the other parties who shall not be satisfled with the accouut so 
brought in shall be at liberty to examine the accounting party as the mas- 
ter shall direct, is to llmit the trial before the master to dlsputed items. 

[Ed. Note. — For other cases, see Account, Cent. Dig. §§ 9, 40, 94, 95, 
97-99; Dec. Dig. g 20.*] 

2. Patents (§ 322*) — Accounting by Infringer — Brocedube before Master. 

Under sucli rule, in an accounting in an infringement suit, the proper 
practice requires the accounting party at thé outset merely to file sucli 
account, in debtor and credltor form, as, in the light of the principles 
and express directions of the decree, will exhibit the matters which are 
the subject of the accounting, naniely, on the one hand the sunis charge- 
able, the manufacture and sales, the amounts received and the like, ail 
in such détail as would be required in an account thereof for any other 
purpose ; and, on the other hand, In détail the items of crédit or offset, 
such as cost of material, manufacturiug cost and the like, to the end 
that the statement as a whole will be an account showing gains and profits 
and such as will furnlsh a basis for further proceedlng in case the ad- 
versary is not satisfled therewith. In advance of the hringing in of such 
account the master caunot, ex parte, call upon the accounting party to 
embody in such account matters of évidence. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 590-505 ; Dec. 
Dig. § 322.*] 

•For other cases see same topic & § numbbh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by Arthur K. Beckwith against the Malléable Iron 
Range Company. On motion by défendant to strike certain spécifica- 
tions f rom master's summons. Motion granted. 

See, also, 203 Fed. 45. 

The complainant was awarded a decree for infringement, pursuant to which 
the cause was referred to a master to take an account of the number of in- 
fringlng device.s made, sold, and used by, also the gains, profits, and advan- 
tages received by or accruing to, the défendant ; also the damages suffiered 
by the infringement. The matter belng thus before the master, a summons 
or subpœna was issued to the défendant requiring it to appear; to render a 
sworn statement of account, in writing, of the number of infringing devlces 
made, sold, or used, the détails of sales, and the gains and profits made there- 
on ; also requiring spécification in such account thèse further items: 

"First. The whole number of ranges made by you with réservoirs described 
In claim 11 of the patent to complainant. No. 787,425, and referred to in said 
décrétai order. 

"Second. That you specify, glving the names and addresses of the persons 
purchasing said infringing réservoirs, al.so the date of the purchase, the num- 
ber purchased, and the size and complète description of the range with rés- 
ervoir attached so purchased. 

"Thlrd. That you indlcate, for the perlod of your infringement of said pat- 
ent, the selllng price of each of said ranges and also of each of said réser- 
voirs, together with the other éléments of claim 11 of said patent, and the 
discounts, freights, and rebates or crédits of any description allowed to the 
purchaser and also the net amount of money actually received by you for: 
(a) The range; (b) the réservoir. 

"Pourth. That during the period of your said infringement you indicate 
and itemize the manufacturer's cost of the range, itemize the cost for labor 
and cost for material, and also for the same perlod that you itemize the man- 
ufacturer's cost of the réservoirs, the contact plates, and ail attachments 
used in connection therewith, itemizlng the cost for material and the cost for 
labor. 

"Flfth. That you indlcate the cost and expense (for the period of said In- 
fringement) of selling said ranges with infringing réservoirs attached down to 
the time you ceased to Infringe. 

"Sixth. That you indlcate the entlre profits derived by you from each sale 
of said ranges with said infringing réservoirs attached, as provlded In said 
decree. 

"Seventh. That you indlcate the entlre profits derived from the sale of 
ranges with réservoirs attached on account of the utllizatlon of the features 
contained in the letters patent referred to in the decree in this case. 

"Eighth. Also specify the gains and savings made by you during the period 
mentloned in said decree, by the use of said infringing réservoir over the 
style formerly used by you. 

"Ninth. Also specify the price at whlch you sold your ranges without rés- 
ervoirs ; also your ranges with réservoirs ; and also the actual cost to you of 
said ranges without réservoir and the actual cost to you of said ranges with 
said réservoir during the infringing period referred to in said decree. 

"Tenth. That you bave with you in court ail the books and vouchers in 
your possession on which the said data were originally entered, together with 
ail books and vouchers in your possession which show the cost of labor and 
materials used in making said Infringing réservoirs, especially ail daybooks, 
journals, ledger, order books, blotters, and cashbooks used by you during said. 
infringing period," 

Upon the return day the défendant moved to quash the master's summons 
and refused to comply therewith or to furnish the sworn statement requlred 
thereby, exceptlng as to the tenth paragraph respecting the production of the 
books and papers. The master overruled the motion. An adjournment was 
taken, and upon the adjourned day défendant produeed a sworn statement, 
and also Us books and records. Such statement showed the number of in- 

207 F.— 54 



830 207 FEDERAL REPORTER 

fringing devices sold but did not eontafp the other information called for by 
the summons. The master adhered to Ws ruling, and tlie matter was ttiere- 
upon certiflëd to the court for its directions. On March 7, 1912, Judge San- 
born, presiding therein, rendered a décision quashing the master's summons 
and directing the aecountlng to proceed. ïhe judge lield, in efCect, that eq- 
uity rule No. 79 (new rule No. 63 [198 Fed. xxxvii, 115 0. G. A. xxxvii]) was 
not applicable to an accovmtlng in a patent infringement suit. Thereupon the 
complainant made an application to the Circuit Court of Appeals for a writ 
of luandaïuus coiïipelliug thls court to vaeate its order quashing the master's 
summons, and such writ was awarded; the court ruling, in substance, that 
equity rule No. 79 was applicable to the situation, and that the accouuting 
proceed in accordance with such rule. Re Beckwith, 201 ]Fed. 519, 119 C. C. 
A. 614; Re Beckwith (0. C. A.) 203 ;Fed. 45. 

The mandate havlng been complied, with, and the matter being about to be 
noticed for further proceeding beïorevthe master, the défendant bas now 
made application to strike f rom the master's summons the requirements con- 
tained in ail of the items excepting the first, elghth, and tenth. 

Harry C. Howard and Fred L. Chappell, both of Kalatnazoo, Mich., 
for complainant. 

A. h. Morsell, of Milwaukee, Wis,, and Thos. A. Banning, of Chi- 
cago, 111., for défendant. 

GEIGER, Pistrict Judge (after stathig the facts as above). [1] 
The Court of Appeals, in disposing of the matter which was pre- 
sented to it, and in ruling that the situation was coverèd by equity rule 
No. 63, observed that, the status Of an infringer of a patent being 
recpgnized as that of a trustée ex malificio, the rules respecting the 
burden of proof as announced in Westinghouse Co. v. Wagner Co., 
225 U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 h. R. A. (N. S.) 
653, and Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 
371, are not irtconsistent with the applicability of such equity rule, and 
concludes that "it cannot bç open tq question that patent accountings 
are within the gênerai provision of. equity respecting the remédies of 
accounting, and that equity rule No. 79 (new rule No. 63) is both ap- 
plicable thereto and mandatory in its requirements." Re Beckwith (C. 
C. A.) 203 Fed. 45. 

Equity rule No. 63, thus held to be, controUing, reads as follows: 

' "AU persbns aecountlng before a iriastér shàll bring in thelr respective ac- 
coijntg in the form of deb^or and credltpr; and any of the other parties who 
sball' not be satisfied with the account sp Mought in shall be at llberty to ex- 
amine the accounting party vivfi yoçe', or upon interrogatories in the master'à 
office, or by dèpositlou as the master shall direct." 

'.. It has been suggested that, intermediate the commencement and 
temiination of the proceedings before the master, the court ought 
not to giye directions rpsj;)éctihg the course of the prôcedute: Ordi- 
riarily this is true, but, in {'iew df the history of the case and the im- 
ppytance of the question as one of,,practice,,I hâve cpncluded to enter- 
tain the application and détermine it as seems right and consonant 
with the remedy of accounting as the ^ same is to be followed under 
the rule. 

What, then, is the correct practice to be pursued before a master 
under the rule in question, taken in connection with the accompanying 
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rule No; 62 (198 Fed. xxxvi,,115 C. C. A. xxxvi), relative to the pow- 
ers of the master ? This latter rule reads as f ollovvs : 

"The master shall regnlate ail the proceedings in every hearing before him, 
upon every référence; and he ghali hâve fuU authorlty to examine the par- 
ties in the cause, upon oath, touching ail matters contained in the référence, 
and also to require the production of ail books, papers, wriiings, vouchers, 
and other documents applicable thereto, and also to examine on oath, viva 
voce, ail witnesses produced by the parties before him, or by déposition, ac- 
cordiug to the acts of Congress or otherwise, as hère provided, and also to 
direct the mode in which the matters requiring évidence shall be proved be- 
fore him, and generally to do ail other acts and direct ail other iuquirles and 
proceedings in the matters before him, which he may deem necessary aud 
proper to the justice and merits thereof and the rights of the parties." 

It may be observed that rule 63, formerly rule 79, is identical in 
language with the sixty-first rule of the English chancery practice 
which was in existence in 1842, when the equity rules which were in 
force in this country prior to the adoption of the récent new rules 
were adoptéd. The English rules, or "new orders," as they were 
called, were adopted in 1828 and worked many changes in the then 
English chancery practice, not the least of which was respecting the 
taking of accounts before masters. It had been the custom to require 
eacti and every item in the accounting to be proven under proceedings 
involving tedious interrogation and examination of items of account, 
whether admitted or disputed. The change wrought by the new rule 
is commented upon by Mr. Smith in his work on Chancery Prac- 
tice, vol. 2, p. 114, referred to by the Suprême Court of the United 
States in Thomson v. Wooster, 114 U. S. 104, 5 Sup. Ct. 788, 29 L. 
Ed. 105, as "the most authoritative work on English Chancery Prac- 
tice in use in March, 1842, when our equity rules were adopted." The 
author says : 

"The 61 N. O. (new orders) directs ail parties accounting before the master 
to brlng in their accounts in the form of debtor and créditer. ïhis' account 
is prepared as an affldavit; the body of the affidavit contalning a vérifica- 
tion of the accuracy of the schedules, in which are contained the détails of 
the account. This affldavit is a substitution for an examination, which was 
the manner of accounting before the new orders. By the altération, inter- 
rogatories and the certiflcates allowing them are saved, together with the ex- 
cess of expense of an examination beyond that incurred in preparing an affl- 
davit. If the party does not bring in the account within the time fixed, he 
is proceeded against in the same manner as a party not putting in his ex- 
amination. 

"When the account is brought in, if any of the parties are dissatisfled with 
it, they are at llberty to examine the accounting party upon interrogatories, 
or as the master shall direct. 61 N. O. The manner of exhibiting thèse in- 
terrogatories wlU be explained in treatlng ou that subject. In disputed ac- 
counts, this examination becomes so much of course that I believe it is found, 
in such cases, that it is cheapest and best to exhibit interrogatories in the 
flrst instance. 

"The debtor and créditer account whea sworn to is left in the master's of- 
fice, and a warrant on leaving the same is taken out and served on the clerks 
in court of the opposite parties, who take copies of the same. As the debtor 
and creditor account, whether exhibited, annexed, or scheduled to the afflda- 
vit, is sworn to, the master camiot proceed upon that document, as it Would 
be improper for him to aUer or vary it." 
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It 'therefore seems that one of the purposes of the new English rule 
was to eliminate the evils of the former practice and to furnish a 
definite basis for the proceedings before the master. That is, the rule 
is framed upon the theory that at the outset the accounting party will, 
obediently to the decree, bring in a statement of account embodying 
upon the one side the items with which he is properly chargeable and 
upon the other the items claimed to be allowed, just as any one, con- 
ceding that a relation of debtor and creditor exists between himself 
and another, will bring in a statement of what he conceives to be items 
of débit and items of crédit. In this vvay the opportunity is at once 
afforded of ascertaining the real issues between the parties before the 
master upon the accounting; it is the means of limiting the trial be- 
fore the master to disputed items. That this is the purpose of the 
rule isclearly indicated by its language, conferring upon the adversary 
the right to proceed as therein directed, in case he is not satisûed with 
the account. 

Counsel for complainant lias called attention to the language of 
Judge Seaman in the opinion filed upon the mandamus application: 

"The purpose 'of requlrlng tlie accounting party to bring in his account In 
the form of debtor aiid creditor is to compel discovery froni him as to the 
détails of the transaction under investigation.' 2 Bâtes on Fed. Eq. Prac. 
759. See, aiso, 1 Pouieroy, Eq. Jur. 223-239. So ascertainment of the profits 
attributable to the infringement requires such dlscovery, not aloue of the 
gross sales, but of ail Items of cost entering into the production and sale, 
which are presumptively within the knowledge or means of information pos- 
sessed hy the iufriugliig manufacturer. In référence to thèse items, it is 
rightly averred ; in the defendant's answer that they involve 'mauy factors 
and considérations which do not enter into ordiuary accountlngs' ; that to as- 
certain the profits 'many déductions are allowed to the défendant' for varions 
expenses, including 'proportioual overhead expenses' entering into the produc- 
tion and sale. Nevertheless tliey are plainly capable of spécification in the 
form of débits and crédits for the purposes of the accounting, and the com- 
plications mentioned, together with the fact tliat the items are within the ex- 
clusive knowledge and possession of the défendant, furnish ample ground for 
such spécification in conformity with the ecjuity rule. It canuot reasonably 
be assumed that thèse items eiitering into the cost appéar in détail in the or- 
dinary booliS of account ; but, in whatever form tlie information is preserved 
or may be obtained by the manufactui-er, we believe it to be both the purpose 
of the rule and in accord with equity to requlre the défendant, at the outset 
of the accounting, to make the needful investigation and state the items in 
détail, having efïect, as well, of his admissions of fact and of statements un- 
der oatb, and thus perforni bis just part in narrowing the issue upon the ac- 
counting to items aud matters which are in actual coutroversy between the 
parties." Ke Beckwith (C. C. A.) 203 Fed. 48. 

This language is not in any respect at variance with the contention 
of the défendant. On the contrary, it points out clearly the analogous 
situation found in cases of this character and those of ordinary ac- 
countlngs. The purpose of the rule, as stated, "to require the de- 
fendant at the outset of the accounting to make the needful investiga- 
tion and state the items in détail, having efifect, as well, of his admis- 
sions of fact and of statements under oath," is the same purpose 
which has been universally recognized in requiring an ordinary trustée, 
an administrator, or an exécuter to return under oath an account, 
giving on the one side the items of property received and on the other 
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side, in détail, items claimed by him as justly to be allowed as dis- 
bursements in the exécution of his trust. The purpose is, as stated, 
to require the accounting party thus to "perform his just part in nar- 
rowing the issue upon the accounting to items and matters which are 
in actual controversy between the parties." 

[2] We are thus brought to the question whether, as matter of cor- 
rect practice, the master should, ex parte, and in advance, require the 
accounting party to furnish, in détail, évidence such as statements 
called for in the items of thé master's summons in the présent case, 
no njatter vvhat may develop upon the actual hearing. In my judg- 
nient the proper practice under the rule requires the accounting party 
in a patent infringing accounting at the outset merely to file such ac- 
count in debtor and creditor form as, in the light of the principles and 
express directions of the decree, will exhibit the matters which are the 
subject of the accounting, namely, on the one hànd the sums charge- 
able, the manufacture and sales, the amounts received, and the like, 
ail in such détail as would be required in an account thereof rendered 
for any other purpose; and on the other hand, in détail, the items of 
crédit or offset, such as cost of material, manufacturing cost, and the 
like, to the end that the statement as a whole will be an account show- 
ing gains and profits, and such as will furnish a basis for further pro- 
■ceedmg in case the adversary is not satisfied therewith. I know of no 
reason why an accounting party in a patent suit should be called upon, 
in advance, to make detailed calculations to furnish statements whose 
effect is or will be evidentiary only. 

The account which the rule requires to be brought in is one fhing; 
the évidence in support or in dispute of any item or items thereof is 
cjuite another. The bringing of the former is mandatory upon a party ; 
with the latter neither the parties nor the master bas any concern until 
disputed items présent issues calling for évidence; and, in advance of 
the bringing in of the account, the master cannot, ex parte, call upon 
the accounting party to embody in such account matters of évidence 
or in fact anything except such items as under the law, independently 
of subpœna or summons, the accounting party is presumed to em- 
body therein obediently to the decree and to the gênerai provisions 
of rule 63. In other words, the account in debtor and creditor form 
is the basis or foundation of any trial before the master, serving, with 
exceptions or objections to any items, as a substitute for pleadings. 
Therefore, until such foundation is laid, rule 62 can bave little or no 
function to discharge. That rule vests in the master large regiilative 
powers. But it does not impair in any degree the efïect or character 
of rule 63. That this must be true may be illustrated by noting the 
provisions of rule 62 giving to the master power to compel production 
of books "to examine * * * ail witnesses * * * ^.q direct 
the mode in which the matters requiring ev-idence shall be proved 
before him." Can it be that the master may require proof of any 
kind, or détermine the mode of such proof, ex parte and before any 
•question bas been presented, before any issue or dispute has been 
raised, before necessity for proof of any kind has arisen ? In my judg- 
.ment thèse questions must be answered negatively ; and correct prac- 
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tice requires compliance with rule 63 respecting the filing of an ac- 
count, and exceptions thereto, as a basis for exercise by the master of 
most of the particular powers conferred upon him by rule 62. 

I am satisfied that, if complainant's view in the présent case were 
tenable, it would lead to this incongruous resuit : Rule 63 being held 
applicable, the party prosecuting the accounting lias the right to in- 
sist that the accounting party comply therewith and bring in his ac- 
count in debtor and créditer form. This, reciprocally, must confer 
upon the accounting party, not only the right and duty to so bring it 
in, but also the right to hâve the prosecuting party except to or ex- 
press his dissatisfaction with it, as a condition of proceeding to "ex- 
amine the accounting party viva voce, or upon interrogatories as the 
master shall direct," and as a condition for the exercise by the master 
of the particular powers conferred upon him by both rules 62 and 
63. Therefore, unless the bringing in of the account specified in rule 
63 be treated as the foimdation, the rule is no longer mandatory, and 
compliance therewith may rest wholly in the discrétion of the master, 
and either party may be deprived of its benefits. It will make possible 
situations where the accounting party honestly intends to bring in an 
account which not only should but which may be acceptée by his ad- 
versary ; and yet he can be obliged, in advance, to submit to examina- 
tion and, at large expense, to prépare proofs needed only in case of 
controversy or dissatisfaction. It would seem that the rules are de- 
signed to make the proceedings orderly and expéditions, and that this 
is sought to be accomplished primarily by affording means of limiting 
the scope of the master's investigations to contestée items. Therefore 
neither he nor a party should, in advance, présume that an account, 
when filed, will be disputed or will give rise to dissatisfaction; but, 
on the contrary, the necessity of submitting to examination, the neces- 
sity of furnishing proofs by the accounting party, must, by the terms 
of the rule, find its basis in the ûling of an account, to which excep- 
tion has been taken. Manifestly, when the party prosecuting the ac- 
counting takes exception to items or expresses his dissatisfaction with 
the account, the master in discharging his functions under the rule 
ought to afford opportunity to the accounting party to be heard. 

The gênerai conclusion is that the practice adopted in the présent 
case is not in accord with rules 62 and 63 ; that until the accounting 
party has been afforded opportunity to comply with such rules by 
bringing in an acount tendered as conforming to the requirements of 
the decree, and to which the prosecuting party has taken exception, 
there is no warrant, under the rules, for requiring proofs or spécifica- 
tion of evidentiary matter; that the defendant's objections to the sec- 
ond, third, fourth, fifth, sixth.seventh, eighth, and ninth spécifications 
contained in the master's summons are well taken. The other spécifi- 
cations are unobjectionable, because they follow, in substance, the 
language of the decree and embody only what, in any event, would 
be required by notice or summons to comply with rule 63 by filing an 
account. 

The defendant's motion to strike from the master's summons the 
spécifications noted will be granted; and the matter will be remitted 
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to the master, with directions to proceed with the accounting by re- 
quiring the défendant to file its account, and, if exception be taken, 
then to proceed conformably with rules 62 and 63. 
An order may be entered accordingly. 

Supplemental Opinion. 
The défendant has presented a draft order to be entered in ac- 
cordance with the opinion filed on the motion to strike from the mas- 
ter's summons certain spécifications ; and such draft, together with 
the objections noted by complainant's counsel, calls my attention to 
the fact that the defendant's motion asked for a modification of the 
eighth spécification cohtained in the master's summons, by adding 
thereto the itahcized clause, so that it shall reâd as f ollows : 

"Eighth. Also specify the gains and savings made by you during the period 
mentioued in said decree, by the use of said Infringing réservoirs covered by 
.said claim 11, over the Style formerly used by you, or any other style free 
und open to you to rnalce and scll, /ivhen made and sold under the sanie con- 
ditions as the infringing réservoirs were madé and sold." 

The conclusion, in the original opinion, that ail of the spécifications 
excepting the first and tenth should be stricken from the summons, was 
reached without considering whether any of the spécifications directed 
to be stricken out called for matters which should or should not prop- 
erly be embodied in an account. The matter was dealt with as one 
involving the right of the master under correct and orderly practice 
to require, ex parte and in advance, the return by thé accounting party 
of evidentiary matters, or the framing of the account by inclusion 
therein of any spécifie items. Hence, having concluded that the master 
should not proceed in that way, the eighth spécification was directed 
to be stricken out, and for the same reason the defendant's request for 
a modification must be denied. If the defendant's view of the law 
as embodied in this proposed modification is correct, it should and will 
hâve opportunity to urge that view after filing an account whose suf- 
ficiency with respect to the présence or absence of items covered by the 
phase involved in such spécification may then be tested. 

The order may therefore be entered as originally directed, and add- 
ing thereto a déniai of defendant's motion to modify the eighth spéc- 
ification. ' ' 



W. F. & JOHN BAENES CO. v. VANDYCK-CHURCHILL CO. et al. 

(District Court, S. D. New York. June 11, 1913.) 

1. Trade-Marks and Tbade-Names (§ 93*)-^UNrAiB Compétition — Surri- 
ciENCY OF Evidence. . • . ; 

In a suit to restrain unfaij' compétition in. the sale of uprigh.t.driUs.ror 
di-ill presses, évidence /ie?(Z insufficient to show a sale by détendant 'in 
such a way as to nlislead the purchas'er to believe that the drill sold was 
one niauufactured by complainant. 

lEd. Note. — For other cases, see Trade-Marks and Ïradè-Names, Céilt. 
Dig. §§ 104-106; Dec. Dig. § 93.*] 

•For other cases see same toplc & § numbek in iJ< c. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Tkade-Maisks and Trade-Names (§ 75*) — Ukfair Compétition — Décep- 

tion. 

In determlning whether unfalr compétition exists, actual déception neecî 
not be shown. 

[Ed. Note. — For other cases, see Trade-MarliS and Trade-Xames, Cent. 
Dig. § 86; Dec. Dig. g 75.*] 

3. Trade-Mabks and Tbabe-Names (§ 73*)— Rioiit to Use of Kame. 

Wliere B., wlio had been employed for a great many years by a part- 
nersiùp composed of hls two brotliers, which was engagea in manufactur- 
ing uprlght drills or drill presses, and by a corporation subsequently 
fornied by hlm and his brotliers, wliich used their name as a part of its 
eorporate name, after retiring from such corporation without any agree- 
ment restricting liis continuance in business or the use of liis name, 
formed a new company, linown as tiie B. Drill Co., which manufactured 
a drill designed by hlm, and which in selliug sucli drill did nothing con- 
stituting unfair compétition, it could not be enjoined from using the word 
"B." or the words "B. Drill" as a part of its eorporate name, since, in 
the absence of contract, fraud, or estoppel, a man may use his own name 
in ail legitlmate ways, and as the whole or a part of a eorporate name. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84; Dec. Dig. § 73.*]^ 

In Equity. Bill by the W. F. & John Barnes Company against the 
Vandyck-Churchill Company and others. Bill dismissed. 

Offield, Towle, Graves & Offield, of Chicago, 111. (Charles K. Of- 
field, of Chicago, 111., of counsel), for complainant. 

Luther L. Miller, of Chicago, 111. (Duncan & Duncan, of New York 
City, and Lincoln B. Smith, of Chicago, 111., of counsel), for défend- 
ants. 

MAYER, District Judge. The complainant is a corporation doing 
business at Rockford, 111., and engaged in manufacturing a line of 
macliinery, including foot and hand power machinery, for use by car- 
penters and cabinet makers, scroll and jig saws, lathes, grinders, up- 
right drilling machinery (sometimes called "drill presses"), and hor- 
izontal or radial drills. 

The défendant Vandyck-Churchill Company is a corporation doing 
business in the city of New York, and engaged in selling tools and ma- 
chinery, and, at the time the bill was filed, was the agent for the sale 
in that city and contiguous territory of the drill presses manufactured 
by the Barnes Drill Company, a corporation doing business also at 
Rockford, 111. 

The controversy is really between the complainant and the Barnes 
Drill Company. Briefly stated, complainant charges unfair compéti- 
tion, and in its bill prays for an injunction against défendants, re- 
straining them from (1) manufacturing, handling, selling, or adver- 
tising in any manner upright drills, not made by complainant, having 
the word "Barnes" in any manner associated therewith, either alone 
or in connection or combination with other words ; or (2) representing 
such drills to be "Barnes" or "Barnes drills" ; or (3) handling, sell- 
ing, or causing to be manufactured upright drills made in imitation of 
the external appearance of the drills made by complainant. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Although the record is not lengthy, the exhibits are many ; but the 
facts upon which the décision must rest are few and simple. 

John Barnes, W. F. Barnes, and Benjamin F. Bames are brothers; 
John being the eldest, and B. F. the youngest. About 1872 W. F. 
and John entered into a partnership under the name of W. F. & John 
Barnes, and manuf actured certain classes of machinery and imple- 
ments, and ultimately some upright drills. B. F., during the partner- 
ship, with unimportant intervais of absence, was in the employ of his 
brothers, and, during most of the time, was the superintendent of the 
factory. 

In 1884 the three brothers joined in incorporating a company under 
the name of W. F. & J. Barnes Company (afterwards W. F. & John 
Barnes Company) ; the greater part of the stock being held by the 
older brothers. B. F. was the vice président of the company until 
1895, and the owner of some stock. His duties were those of a super- 
intendent, and his testimony and that of his brother W. F. is that he 
helped design some of the articles manufactured by the corporation. 

Because of capable business methods and the excellent character 
of its output, the corporation built up a large business, developing a 
substantial success in what are known as "standard-type upright drills," 
although this line was but a part of the gênerai business of the com- 
pany. 

B. F. retired from the W. F. & J. Barnes Company in 1899, without 
any agreement on his part restricting his continuance in business or 
the use of his name. He designed a new type of drill, and for its man- 
ufacture he organized the B. F. Barnes Company, incorporated under 
the laws of Illinois in 1899. 

In 1907 B. F. retired from this B. F. Barnes Company, selling his 
stock, and not making any agreement that he would not engage in 
the manufacture of drills, or that he would not use his own name in 
such business as he might enter into. Shortly thereafter B. F. Barnes 
Company adopted another name. 

In association with some others, B. F. organized a company in 1907 
under the laws of Illinois, incorporated as the Barnes Drill Company, 
and of this company he is the président and gênerai manager, and 
the owner of the majority of the stock. He is, in efifect, the sole 
manager of the Barnes Drill Company, and that company is manu- 
facturing a drill designed by B. F., which, for brevity, will be called 
the "B. F. drill." 

It is urged by complainant that the words "Barnes" and "Barnes 
drill" hâve acquired a secondary meaning, and that the complainant 
is the sole owner of thèse words as applied to upright drills and their 
manufacture, and, in brief, that no one else may use thèse words in 
connection with the sale and exploitation of drills of this gênerai type. 

It may be assumed, for the purposes of this case, that the words 
"Barnes" and "Barnes drill" hâve acquired the secondary meaning 
contended for; but, nevertheless, the complainant cannot prevail, be- 
cause, even with this assumption, it bas failed to sustain its charge 
against the défendants and their principal — on the contrary, the con- 
duct of the Barnes Drill Company has been such as to négative satis- 
f actorily the charge of unf air compétition. 
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It is apparent that the litigants désire a décision squarely on the 
merits, and therefore no time need be spent upon the technical status 
of the formai défendants to the action. 

[1] The testimony shows a single sale of a B. F. drill to a Mr. Hurd 
by Mr. Mawby, a salesman of Vandyck-Churchill Company. This latter 
concern bas its salesroom in Liberty street, in the borough of Manhat- 
tan, city of New York; and in that street is also the well-known 
house of Manning, Maxwell & Moore, who are agents for complain- 
ant in New York and neighboring territory. 

There is no significance in the fact that Vandyck-Churchill Com- 
pany has its sales office in Liberty street, for that is well known as 
a machinery street or section, and Vandyck-Churchill Company does 
a gênerai business, in which the sale of the B. F. drills was merely an 
incident. 

The nature of the article is such that it cannot be supposed that 
purchasers buy drills without care, examination, or considération. 
We are not dealing with some article of merchandise easily the sub- 
ject of mistake by the buying public, but with an important machine, 
involving a substantial expenditure, and, while there may be an oc- 
casional careless purchaser, it is obvions that the men who purchase 
such machines are usually expert, and know exactly what they want. 
The testimony of Mr. Hurd is not convincing, if it is sought to cre- 
ate the impression that he thought he was buying a drill made by com- 
plainant. The testimony ôf Mr. Mawby, the salesman, relates the 
transaction as it might hâve been expected to happen. In brief, his 
testimony was that Mr. Hurd examined varions drills, and selected 
the B. F. drill, because he needed such a drill promptly, and it suited 
his purposes. Hurd asked Mawby to put his price quotation in writ- 
ing, and then he (Hurd) would confirm the order after he reached his 
office. The quotation letter written in accordance with this request 
was immediately made ont and delivered to Hurd while he was still 
in the salesroom, and this letter and the invoice accompanying the 
the same described the drill as "one 20-inch Barnes Drill Company's 
drill press back-geared," and there was not the slightest attempt at 
déception. Even to an inexpert eye the B. F. drill was markedly dif- 
férent in appearance from the drills of other concerns, including that 
of W. F. & John Barnes Company, as is graphically set forth in the 
photographs opposite page 8 of the brief of défendants. On the ma- 
chine itself are the words "Barnes Drill Co. Inc. 1907. Rockford, 

m." 

[2] In determining whether unfair compétition exists, it is, of 
course, well settled that actual déception need not be shown; but 
when an incident occurs which may be regarded as the most favorable 
that may be presented on behalf of a complainant, such an incident is 
serviceable as showing the methods employed, with a view of deter- 
mining the character of the compétition. Quite irrespective of the 
testimony as to this single transaction, no one could be misled (in the 
absence of actual misrepresentation) into beheving that the B. F. drill 
was sold as if coming from complainant Company. 

It seems unnecessary to review the évidence in détail. It may be 
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that, because of the word "Barnes" appearing in the corporate name 
of each of thèse corporations, there has been some confusion in the 
mail ; but that confusion has been slight, and apparently quickly rem- 
edied, and the défendant has not, by any trick or unfair dealing, 
availed of any business which might hâve been procured by reason 
of the misdehvery of mail, and, indeed, the Barnes Drill Company 
has been put to quite as much inconvenience as complainant. It may 
also happen that the name "Barnes" may help the Barnes Drill Com- 
pany as an incident in its business ; but for such a resuit, in the ab- 
sence of unfair compétition, the complainant can hâve no recovery 
against défendants. 

[3] It appears that défendant is marketing only the type of drill 
which I hâve called the B. F. drill, and at a price considerably in ex- 
cess of the standard-type upright drills of complainant. Therefore, 
upon the record in this case, F conclude that the défendants hâve not 
donc any acts in any way to constitute unfair compétition, and the 
only theory upon which complainant could recover would be that the 
Barnes Drill Company was not entitled to use the word "Barnes" or 
the words "Barnes Drill" as a part of its corporate name. 

Counsel for both sides hâve analyzed with care certain well-knovvn 
and leading cases on unfair compétition ; but it seëms to me that the 
case of Howe Scale, Company v. Wyckofï et al, 198 U. S. 118, 25 
Sup. Ct. 609, 49 L. Ed. 972, is controlling and ail the authority that 
défendants need. The last paragraph of that case states the law as 
applicable hère, when Mr. Chief Justice Fuller says: 

"We hold that, In the absence of contract, fraud, or estoppel, any nian may 
use his owu name, in ail legitliuate ways, and as the whole or a part of a 
corporate name. And, In our view, defendant's name and trade-mark were 
not intended or likely to deceive and there was nothlng of substance siown 
in defendant's couduet in their use con.stituting unfair compétition, or calU 
ing for tiie imposition of restrictions, lest actionable injury might resuit, as 
niay confessedly be done in a proper case." 

In the case at bar, B. F. Barnes is using his surname legitimately 
in the corporate name of Barnes Drill Company. In his instance, it 
is not a mère prêteuse, nor was he some person unfamiliar with the 
business, whose name was bought or used for purposes of fraud ; but 
he was pursuing the avocation of a lifetime in a corporation of whose 
stock he was the majority owner, and of whose afïairs he was the 
active manager. 

If, at some future time, the Barnes Drill Company puts on the 
market drills in appearance like those of the complainant, and ad- 
vertises or otherwise conducts its business in such a way as to create 
the impression that the Barnes Drill Company is the W. F. & John 
Barnes Company, or is selling their drills, then a différent situation 
may be presented. 

But hère the défendant is in even a stronger position than were the 
défendants in the Howe Scale Case, supra. The gênerai purchasing 
public buys typewriters, and might very well be attracted by the name 
of the maker ; but hère we hâve a trade article, bought in most, if 
not ail, instances by skilled men, who usually purchase intelligently 
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and deliberately. The case does not involve any far-reacliing ques- 
tion, but merely a détermination of the facts in accordance with fa- 
miliar principles. 

The bill is dismissed, with costs. Settle decree en five days' notice. 



PUGET SOUND ELECTRIC EY. v. LEK et al., iis Menibers of the Public 
Service Comniission of AVasliiiigton. 

(District Court, W. D. Wasliiiigton, N. D. August 25, 1913.) 

No. 2,300. 

JUDGMENT (§ 828*)— ReS JtTDICATA— REVIEW OF ObDER OF RAILBOAD COM- 
MISSION — AVashington Statute. 

Laws Wasli. 1909, c. 93, creating a public service commission with 
power to régula te rallroad rates, wliich gives to a railroad company tlie 
right to malntain a suit in ttie superior court to revlew any order of the 
Commission, with the further right of appeal to the Suprême Court of 
the State, is within the provisions of the state Constitution and provides 
for a full review by judicial tribunals which when exercised renders the 
matter res judlcata ; and a railroad company, having avalled itself of 
such remedy, cannot thereafter maintain a suit in a fédéral court to 
restraln the enforcement of an order which has been sustained by the 
State courts. In case conditions change after au order has been made 
so as to render it unjust or unreasouable, the remedy is by a pétition 
for rehearing before the Commission. 

[Ed. Note.' — For other cases, see Judgment, Cent. Dig. §§ 1504-1509;. 
Dec. Dig. § 828.*] 

In Equity. Suit by the Puget Sound Electric Railway against 
George A. Eee, Jesse S. Jones, and Harry E. Wilson, as menibers. 
of the Public Service Commission of the State of Washington. On 
motion to dismiss. Motion sustained. 

Jas. B. Howe, of Seattle, Wash., and John A. Shackleford, of Ta- 
coma, Wash., for complainant. 

W. V. Tanner and Stephen V. Carey, both of Olympia, Wash., and 
Peters & Powell, of Seattle, Wash., for défendants. 

NETERER, District Judge. The complainant owns and opérâtes 
a railway line between the cities of Seattle and Tacoma. It seeks to 
enjoin the enforcement of an order of the Public Service Commission 
of the State of Washington fixing rates for the carriage of passengers, 
which it claims are confiscatory. Complainant obtained a writ of re- 
view from the superior court of the state and an order superseding 
the enforcement of the orders of the Commission pending the hear- 
ing. The superior court affirmed the order of the Commission, and 
an appeal was prosecuted to the Suprême Court of the state, where 
the judgment of the superior court was affirmed. The complainant 
allèges that it thereafter operated its line of railway under the tariff 
rates as established by the Commission, and that the opera:tion there- 
of instead of paying 7 per cent, upon'the.investment, as estimated by 

*For other cases see sanie tbpic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the Commission, has paid less than 2 per cent, and is confiscatory of 
the property of the complainant. The défendants claim on this hear- 
ing that the complainant selected its forum in which its rights were 
adjudicated, and that the décisions of the court of the state is res 
judicata. 

The matter cornes on before this court on a motion to dismiss under 
rule 29 of the rules of practice for the courts of equity of the United 
States (198 Fed. xxvi, 115 C. C. A. xxvi). The sole question to be de- 
termined at this time is whether the décision of the state court is res 
judicata. 

The provisions of the Washington Constitution bearing on the sub- 
ject are: 

Article 2, § 1 : 

"The législative powers shall be vested in a senate and house of représenta- 
tives, which shall be called the Législature of the state of Washington." 

Article 4, § 1 : 

"The judicial power of the state shall be vested In a suprême court, superl- 
or courts, justices of the peace, and such inferior courts as the Législature may 
provide." 

Article 12, § 18 : 

" * . * * A railroad and transportation commission may be established, 
and its powers and duties fully detined by law." 

The duties of the above-named branches of government are sep- 
arate and distinct, one judicial and the other législative. E^ch has 
a distinct function. 

Chapter 93 of the Laws of 1909, being the act of the Législature 
under which the original order of the Commission was entered, pro- 
vides in section 3, p. 198: 

"Any railroad, * * * affected by the order of the Commission and deem- 
ing it to be contrary to law, may institute proceedlngs in the superior court 
of the state of Washington, in the county in which the hearing before the 
Commission upon the complaint had been held, and bave such order reviewed 
and its reasonableness and lawfulness inqnired into and deteruiined. * * * 
If however, sald action in review is Instltuted within said time the said rail- 
road, * * * Company shall bave the right of appeal or to prosecute by 
other appropriate proceedlngs, from the judgment of the superior court to 
the Suprême Court of the state of Washington, as in other civil cases." 

Section 6, p. 202: 

"AU process berein provided for shall be served as in civil cases; issues 
shall be made up wlthout délayas nearly as pfticticable as in civil cases." 

Subdivision "b," same section, p. 204 : 

"The cbalrman and each of the commissioners * * * ghall bave power to 
* * * issue subpœnas for the attendauce of witnesses, and the production 
of papers, way bllls, books, accounts, documents and testlmony. The superior 
court of the county in which any proceedlngs under this act may be instl- 
tuted, shall bave power to compel the attendance of witnesses and the produc- 
tion of papers, way bills, books, accounts, documents and testlmony as re- 
quired by said subpœna * * * and upon falling to obey said order, , ♦ ♦ * 
said witness shall be dealt wlth as for contempt of court." 
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Section 12, p. 212: 

"Sueh review shall be heard by the court wlthout the Intervention of a 
jury and shall be heard upon the évidence and exhlbits taken before the Com- 
mission and certifled to , by it ; and the court before whicli such lieavlng is 
had, in case it flnds such findings so songht to be reviewed un,iust, incorrect, 
unreasonable, unlawful or not supported by the évidence, shall make new and 
correct findings to take the place of such as may not be sustained, unless such 
flndings are set aside and reversed for error on the part of the Commission in 
re,1ecting évidence properly profCered, in wbich case It shall romand said 
hearing to the. Commission with instructions to reçoive the évidence so proffer- 
ed and rejected and make findings of fact on the évidence so proffered and 
that already received. * * * in case the Suprême Court flnds any flndings 
so sought to be reviewed unjust, incorrect, unlawful or unreasonable, or not 
supported by the évidence, it shall either make or render proper flndings or 
romand the same to the superior court with instructions to make proper find- 
ings on the évidence already submitted, xmless the same is reversed for er- 
ror in rejeetlng évidence properly proffered, in which case the hearing shall be 
remanded to the Commission with instructions to reçoive the évidence so prof- 
fered and make findings on the évidence so proffered and rejected, and that 
îilready received." 

The législative enactment is clearly within the constitutional pro- 
visions ; and every opp6rtunii:y for jndicial review, with compulsory 
process for attendance of witnesses and production of documents 
and right of cross-examination, accorded. The hearing before the 
court is one of original çognizance, tried, it is true, upon the évi- 
dence presented to the Commission ; but the mefhod of trial is one 
clearly within the Législature to prescribe, so long as no right is with- 
held. No right was withheld' hère, for ail évidence offered to the 
Commission was presented to the superior and Suprême Courts. 
Puget Sound Elec. Ry. Co. v. Railroad Commission, 65 Wash. 75, 
117 Pac. 739, Ann. Cas. 1913B, 763: State ex rel. Railroad Commis- 
sion V. Great Northern Ry. Co., 68 Wash. 257, 123 Pac. 8. 

The Suprême Court of the United States, in Oregon R. R. & N. 
Co. V. Fairchild, 224 U. S. 510, 32 Sup. Ct. 535, 56 L. Ed. 863 (Ju.s.- 
tice Laniar), said in passing' upon this same act, in stibstance : The 
act provided and the Stipreme Court recognized an adéquate oppor- 
tun ity to be heard before the Commission, and then provided for a 
judicial review by authorizing the company to test the validity of the 
ordér in the 'superior court, according to the company the right to 
cross-examine witnesses produced on the part of the Commission 
and the privilège of offering évidence on every material matter to 
the investigation, so that the matter of the lawfulness and reasonable- 
ness of the régulation could be determined, and — 

"having beeii given, full op'porttfnlty to be heard on the issues made by 
the comjjlaint and answer and as to the reasonableuess of the proposed order, 
and having adopted the statutory method of review, this company cannot com- 
plaln." 

And on page 527 of 224 U. S., on page 539 of 32 Sup. Ct. (56 L. 
Ed. 863), the court further says: 

"Nor would there be any Impairment of the right to a judicial review, be- 
cause additional testimony could not be submitted to the chancellor. The 
sta;tuil:e enlarges what this court has recognized to be proper practice In equi- 
ty cases attacking such régulations. There the hearing Is de novo and there 
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is no prohibition in equity against offering ail compétent évidence to prove tliat 
the order was unreasonable." 

The court then quotes with approval froni Cinn., N. O. & Tex. Pac. 
V. I. C. C, 162 U. S. 184, 196, 16 Sup. Ct. 700, 705 (40 L. Éd. 935), 
the following: 

"We thlnk thls a proper occasion to express dlsapproval of such a method of 
procédure on the part of the railroad companles as should lead them to with- 
hold thè larger part of thelr évidence from the Commission, and first adduce it 
in the Circuit Court. * * * The theory of the act evidently is, as shovvn 
hy the provision that the flndlngs of the Commission shall he regarded as 
prima facle évidence, that the facts of the case are to be disclosed bef ore the 
Commission." 

In support of the motion to dismiss, the défendants, in addition 
to Railway Co. v. Fairchildy supra, cite and rely upon Détroit & M. 
R. Co. V. 'Michigan Railroad Commission (D. C.) 203 Fed. 864, de- • 
cided March, 1913. The provisions of the Constitution of Mich- 
igan, under considération by the court, provide: 

Article 4, § 1 : 

"The powers of government are divided Into three departments : The lég- 
islative, executive and judieial. 

Section 2: 

"No person belonging to one department shall exercise the powers properly 
belonging to another, except in the cases expressly provlded lu this Constitu- 
tion." 

Article 12, § 7 : 

"The Législature may, from time to tlme, pass laws establlshlug reasonable 
maximum rates of charges for the transportation of passengers aud frelght 
on différent rallroads In this state. « » » " 

The Michigan Railroad Commission Act of 1909 (Pub. Acts 1909, 
No. 300) § 26, provides : 

"Any common carrier * * * belng dlssatlsfied with any order of the 
Commission * * * may commence an action in the Circuit Court in chan- 
cery against the Commission as défendant to vacate and set aside any such 
order on the ground that the rate or rates * * * are unlavi'ful or unreason- 
able. * * * Any party to such suit may Introduce original évidence In ad- 
dition to the transcrlpt of évidence oft'ered to said Commission, aud the Cir- 
cuit Courts In chancery are hereby given jurisdlction of such suit and empow- 
ered to affirm, vacate or set aside the order of the Commission in whole or In 
part, and to make such other order or decree as the courts shall décide to be In 
accordance with the facts and the law. * * * 

"(c) If, upon the trial of sald action, évidence shall be introduced by the 
complainant which is found by the court to be différent from that oft'ered up- 
on the hearlng before the Commission, or addltlonal thereto, the court, be- 
fore proceedlug to render judgment, * * * gUall transmit a copy of such 
évidence to the Commission. * » * Upon receipt of such évidence the Com- 
mission shall consider the same, and may alter, niodlfy, aniend or rescind Its 
order relatlng to such rate or rates, * » » and shall report its action there- 
on to the sald court wlthin ten days from the receipt of such évidence. 
* * * If the original order shall not be rescinded or changed by the Com- 
mission, judgment shall be rendered upon such original order. 

"(d) Elther party * * * may appeal to the Suprême Court, which appeal 
shall be governed by the statute governing chancery appeals." 
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Justices Knappen and Denison, Circuit Judges, and Tuttle, Dis- 
trict Judge, in reviewing the Michigan Railway Commission Act, in 
the last-named case, said: 

"It follows that the rlght of the railway company to such a revIew as any 
court could give became flxed vvhèn the ordef of the Coimuission was proiiml- 
gated ; that, to prevent an invasion of its légal right, the railway company 
could resort to any court of compétent jurlsdiction ; and tUat, havlng selected 
the Wayne Circuit Court in chancery, and having submltted its controversy to 
that court, and judgment havlng been rendered agalnst complainant by that 
■court and by the Suprême Court of Michigan, the railway company canuot 
now try the same controversy over again in this court." 

The complainant contends that the case at bar is controlled by the 
case of Prentis v. Atlantic Coast Line, 211 U. S. 210, 29 Sup. Ct. 67, 
53 L. Ed. 150, which was an action appealed from the courts of Vir- 
ginia. The Constitution of Virginia, art. 3, provides: 

"Except as herelnafter provided, the législative, executive, and judiciary de- 
partnients sliall be separate and distinct, so that nelther exercise the powers 
properly belonging to either of the others, nor any persou exercise the power 
■of more than one of theni at the sauie time." 

Article 12, § 156: 

"The State Corporation Commission shall be a department of government, 
* * * shall hâve power * * * of supervisiug, * * * ^ud controlling ail 
transportation, * * * prescribe * * * rates, * * * and flx rules and 
régulations * * * governing sucli companies." 

It is further provided that before fixing any rate the company af- 
fected must be given ten days' notice of time and place where the 
matter will be heard ; and, where a gênerai order is designed to be 
made, notice of time and place of hearing must be published for four 
weeks. At the hearing objection mày be urged. The authority of the 
Commission to fix rates is paramount. An appeal is provided in 
like manner as appeals to the Suprême Court of Appeals when taken 
from an inferior court, but only to the Suprême Court of Appeals, 
which has power to reverse, correct, or annul, and, when an order of 
the Commission is reversed, the court shall at the same time substi- 
tute therefor each order as in its opinion the Commission should bave 
made at the time of entering the order appealed from without référ- 
ence to'the Commission; and the substitute order shall hâve the 
same force and effect as if it had been entered by the Commission 
at the time the original order was entered. It will thus be seen that 
the court, instead of exercising judicial powers, acted also as a légis- 
lative body. The Suprême Court in that case declined to assume 
jurlsdiction and dismissed an appeal without préjudice upon the 
ground that an appeal had not be prosecuted from the order of the 
Commission to the Suprême Court of the state. Justice Holmes said: 

"Considérations of comity and couvenience hâve led this court ordinarily to 
décline to interfère by habeas corpus where the petitiouer had opeu to hini 
a writ of error to a higher court of ' the state, in cases ^yhel;e there was no 
merely logical reason for refusing the writ. The (piestion is whether somesvhat 
slmilar considérations ought not to' hâve some weight hore." 

An examination of the Constitutions and laws of Virginia, Wash- 
ington, and Michigan will disclose similar provisions as to Michigan 
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and Washington. Virginia differs from thèse two .states in that it 
makes the Suprême Court of the state a part of the Corporation Com- 
mission, making its functions législative, so far as the Commission is 
concerned, rather than^ judicial. Washington' and 'Michigan provide 
for court trials, require référence to the Commission by the court 
where error is found in rejection of testimony by the Washington 
court or new évidence received by the Michigan court; and final 
judgment is entered only when matter is sûbmitted to the court upon 
ail the évidence considered by the Commission. The Virginia Court 
of Appeals passes upon the matter finally without référence to the 
Commission, irrespective of error, and as a part of the rate-making 
body. It appears that a full and fair hearing of the matter heré pre- 
sented was had in the state courts. 

It is further contended by the complainant that new matters hâve 
arisen since the adjudication by the Washington Suprême Court 
which would permit it to maintain its action in the fédéral court. 
For any changed conditions since the issuance of the order, or a 
resuit injuriously affecting the complainant which was not anticipated, 
provision is made by the laws whereby a remedy is provided before 
the Public Service Commission. L,aws of 1911, c. 117, § 89, p. 600, 
provide : 

"The Commission may, in its discrétion, permit tlie flling of a pétition for 
reliearing at any tlme." 

This is a clause inserted in the law to meet such a contingency. 
While this does not open to complainant a writ of error to a higher 
court in the state, it is a remedy provided before the rate-rnaking 
body having complète jurisdiction. The court cannot présume that 
the remedy provided is impotent. The language of Justice Holmes 
aptly applies hère. The matters alleged as having arisen since the 
submission to the Washington court are not sufificient to give this 
court jurisdiction. We repeat the language of the district court of 
Michigan. The complainant having selected its forum, having sûb- 
mitted its controversy to the Washington .state court, and judgment 
having been rendered against it by that court and the Suprême. Court 
of Washington, cannot. now try the same controversy over again in 
this court. 

The motion to dismiss is sustained. 



UNITED STATES y. LENOKE. 

(District Court, D. North Dakota. October 1, 1913.) 

1. Courts (§ 509*)— Fedebal Courts— Jubisdiction—Comity—"Illegai.i.-! 
Procubed." 

Wliere à state court of compétent jurisdiction overruled an objection 
to a pétition for naturallzation that it was not properly signed, in that 
it was signed by the petitioner's oiark only,, and thereupon granted the 
pétition, a fédéral court of concurrent jurisdiction would not take juris- 
diction ôf a suit ,by the TJnited States: to set aside the decree ion the 

♦For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
207F.'^SS' 
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ground tliat it was "illegally proeùred,'' since the defect, if any, was er- 
ror only, and not illegality, ànd could be corrected by appeal or writ of 
■ ;«rror. »i 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. §§1364-1371; Dec. 
Dig. § 509.*] 

2. Aliens (§ 68*) — Circuit Court of Appeals — Jubisdiction — Naturaliza- 
TioN Procebdings — Keview — "Case." 

Act March 3, 1891, c. ,517, § 6, 26 Stat. 828 (U. S. Comp. St. 1901, p. 
549), provides that the .Circuit ' Courts of Appeals shall exercise jurisdlc- 
tion to review by appeal or wrlt of error final décisions Of the District 
and Circuit Courts in ail cases other than those provided in the preced- 
liig sections of the act, unless otherwise prpvided by law, and the judg- 
nients and decrees of tUe Circuit Court of Appeals shall be final In ail 
cases in vvhlch the JurlsAIction Is dépendent entirely on the opposite par- 
ties to the suit or controversy being àllens and citizens of the United 
States or citizens of différent states, etc. lleld, that the word "case," 
as so usedj was intended to iuclude ail claims of litlgants brought before 
the courts for deteriplnation by the regular establlshed p;'oceedlngs of 
law or custom for thê protection or enforcement of righta, or the préven- 
tion, redress, or pnnishhient of wrongs, and therefore Includes a natural- 
Izatlon proeeeding, so that errors occurring therein were reviewable by 
appeal or wrlt of error to the Circuit Court of Appeals. 

[Ed. Note.— For othercases, see Aliens, Cent. Dig. §§ 138-145; Dec. Dlg. 
§ 68.* 

For other définitions, see Words and Phrases, vol. 1, pp. 085-993; vol. 
8, p. 7597.] . ^ 

In Eqtiity. Suit by the United States against Elizabeth I^enore to 
cancel a certificàte of citizenshif» alleged to hâve been illegally pro- 
cured. Bill dismissed. 

Edward Engerud, U. S. Dist. Atty., and M. A. Hildreth, Asst. U. 
S. Dist. Atty., both of Fargo, N:. D. 
Clément L. Waldron, of Beach, N- D., for défendant. 

AMIDON, District Judge. This is a suit in equity, brought by 
the United> States under section 15 of the act of June 29. 1906 (34 
Stat. 596, 601, c. 3592 [U. S. Gomp. St. Supp. 1911, p. 537]), to can- 
cel a certificàte of citizenship granted to the défendant by the district 
court of the Tenth judicial district of North Dakota, sitting in the 
county of Billings. The statute authorizes such a suit whenever the 
certificàte is obtained by fraud or "illegally procured." The bill 
charges that the pétition presented to the state court by the défend- 
ant for her naturalization was signed by lier mark, and not "in her 
own handwriting," as required by the statute. This charge was ad- 
mitted by the answer, and was am^ly showri by the évidence adduced' 
at the trial ,ofrth]e présent suit.; -Jt^also appe3.rpd; f rpm the pleadings 
that at the heariiig of defendant's pétition for her naturalization the 
gbvernment was represerited by éôunsel, who pârticipated in the ex- 
amination of witnesses, and ^pecifically objeptgd to the granting of 
the certificàte because the pétition was not properly signed. This ob- 
jection was hèafd by the cOurI:;' considered, and overruled. 
,j,'[1] I.^m asked to cancerthe certifiçatç of cit^zçnshîp, not upon the 
ground that it was obtained by fraud, but upon the ground that it was 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to a^te, & Rf p'r Indexes 
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"illegailyprocured"; the illegality consisting wholly, asis chargée], 
in the riiliiig of the state court âbove mentioned. The extraordinafy 
character of such adecrée at once challenges notice. By it one court 
is called jUpon to set aside the judgment of another court bf co-ordi- 
nate jurisdiction because of a différence of opinion as to thé interpré- 
tation oi a statute. It should also be notëd that this jurisdiction,. if . 
it exists, is not confined to the fédéral district courts. The bill for 
cancellation of a certificate of citizenship may be presented in any 
court "having jurisdiction to naturalize aliens in the judicial district in 
which the naturalized citizen rriay réside at the time pi bringing the 
suit." It results that, if this court may cancel a certificate of citizen- 
ship issued by the state court because of a différence of opinion in 
regard to a matter of law, the state court may be called upon in the 
next suit to exercise the same power with respect to a certificate of 
citizenship issued eut of this court. Not only that, but courts of 
différent judicial districts and of différent states may each set aside tlie 
solemn judgments of other courts of the same state or of other states, 
entered after full hearing, because of a différence of opinion as to the 
law. As the statute requires thèse suits to be brought by the XJnited 
States attorney,, it will probably happen, as a gênerai thing, that he 
will file the bill in the court to which he is officially attached. It will 
thus become the duty of fédéral courts to set aside the judgment of 
state courts of co-ordinate jurisdiction, and send their orders to the 
clerks of those courts, commanding them to cancel records which they 
made pursuant to the judgment of the court to which they are at- 
tached. Two serions conséquences must resuit from the exercise of this 
jurisdiction : Firçt, it will produce a babel of cbnflicting judgnients 
among courts of co-ordinate jurisdiction, and tend directly to destroy, 
respect for the courts, and also to destroy that good will which should 
alv/ays exist among courts of co-ordinate jurisdiction. Second, It will 
tend to break down that comity which has beèn the bond of peace be- 
tween fédéral, and state courts, exercising' co-ordinate jurisdiction iu 
the same territory. Results so unfortunate can be justified only bv 
imperative ,^nd unequivocal language. , ; 

A brief history of the causes which led to the passage of the act of 
1906 will,: in my judgment, show that Congress never intended to 
confer.the jurisdiction which is, hère invpked. 

In 1902 fraudulent and illégal practices in the naturalization of 
aliens were discovered in the city of St.. Louis, Mo. Sorae of thèse 
misdoings are recounted in the opinion in Dolan y. United States, 133 
Fed. 440, 69 C. C. A. 274. The prosecutions whiçh resulted . in. the 
Eastern district of Missouri led to investigations iii other cities, and 
the discoveryaf. many fravidulent and illégal practices in thé issuance 
of certificates . of naturalization,. In some c^ses perjury and suborna- 
tion of perjury were , resorted to for the piii'pbs'e of decéiying the 
court and: ottaining certificates for aliens whû had not resîdéd in the 
country for the requisite time! In other cases forèigners weré'march- 
ed into the coyrt in large companies, a-nd the 6a:tK of allegiarice admin- 
istered; to the, ,wh6le. company, .althougb many of ' them were unable ei- 
ther.to speak or understap.d the language .that wa^jused. Two pèrsons 
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made tlie ordinary witness' oaths for the whole company. Upon this 
sham and spurious proceeding certificates were issued. In other cases 
clerks of court issued such certificates without any proceeding in court 
whatever, and fabricated a judicial record to support the certificates. 
It was even discovered that some clerks were engaged in a regular 
brokerage business in certificates of naturalization. This practice went 
so far that some of thèse certificates were sold to aliens residing 
abroad, who had never.been in the United States, in order that they 
might be used for fraudaient purposes, both with respect to foreign 
countries and this country. The resuit of thèse investigations was 
gathered together in an elaborate report, which was presented to Con- 
gress and resulted in the passage of the act of 1906. Congressional 
Record, vol. 40, part of page 7036 ; House Documents, vol. 44 (Mis- 
cellaneous), 59th Congress, Ist Session. It will be seen that the mis- 
chievous practices which the statute was intended to correct fell into 
two gênerai classes : First, the obtaining of certificates of naturaliza- 
tion through the déception of the court by means of perjury and sub- 
ornation of perjury. Such practices were fravtdulent, and certificates 
obtained thereby are accurately described as having been "obtained 
by fraud." This had been f amiliar law, not only in the case of natural- 
ization certificates, but of patents for public land. Second, false and 
spurious certificates were obtained without any judicial proceeding 
whatever, or by a proceeding in court which was itself sham and spuri- 
ous. Certificates thus obtained are accurately described as having 
been "illegally procured." Neither the debates in Congress nor the 
report of the investigation which was laid before Congress contain any 
suggestion that any other evils were intended to be dealt with, or that 
the phrase "illegally procured" was intended to set one court to annul- 
ling the judgments of another court of co-ordinate jurisdiction because 
of a différence of opinion in regard to a matter of law. To say that 
a certificate which is issued pursuant to a full hearing in court is "ille- 
gally procured," if any error occurs in the proceeding, would be a 
wide departure from the language which courts hâve been accustomed 
to use in referring to judicial error. "Illegally procured" imports, not 
an error of court, but willful misconduct on the part of the holder of 
the certificate or those who hâve acted in his behalf. The history of 
the statute shows that its language can be given full effect according 
to tlie mischief that was présent to the thought of Congress, without 
upsetting the whole judicial system that has hitherto obtained among 
courts of co-ordinate jurisdiction. I am, therefore, unable to follow 
the décisions in United States v. Meyer (D. C.) 170 Fed. 983, United 
States V. Plaistow (D. C.) 189 Fed, 1007, and United States v. Schurr 
(D. C.) 163 Fed. 648. I concur in the view expressed in United States 
V. Luria (D. C.) 184 Fed. 643, 646, that " 'illegally procured' does not 
mean that the certificate was issued through error bf law." Errors 
of courts, committed in the honest exercise of their jurisdiction undèr 
the naturalization laws, must be corrected the same as in other cases 
by appeal or writ of error. Sllch a method of review has been recog- 
nized in the Circuit Courts of Appeal of most of the circuits. United 
States V. Balsara, 180 Fed. 694, 103 C. C. A. 660 (2d Circuit) ; Bessho 



UNITED STATES V. LENOBE 869 

V. United States, 178 Fed. 245, 101 C. C. A. 605 (4th Circuit); United 
States V. Poslusny, 179 Fed. 836, 103 C. C. A. 324 (2d Circuit) ; United 
States V. Martorana, 171 Fed. 397, 96 C. C. A. 353 (3d Circuit) ; United 
States V. Doyle, 179 Fed. 687, 103 C. C. A. 233 (7th Circuit) ; United 
States V. Ojala, 182 Fed. 51, 104 C. C. A. 491 (8th Circuit). 

[2] In United States v. Dolla, 177 Fed. 101, 100 C. C. A. 521, 21 
Ann. Cas. 665, it was held by the Circuit Court of Appeals of the 
Fifth Circuit that the proceeding for the naturalization of an alien 
did not constitute "a case" so as to permit a review by appeal or writ 
of error in the Circuit Court of Appeals. This décision has never 
been cited, and seems to be out of accord with the practice in other 
circuits. In my judgment it proceeds upon an erroneous interprétation 
of the statute. The hearing in court by which ahens are naturaUzed 
must be an exercise of judicial power. Otherwise Congress could not 
confer that authority upon fédéral courts. Muskrat v. United States, 
219 U. S. 346, 31 Sup. Ct. 250, 55 L. Ed. 246. Again, it has been 
uniformly held that judicial power can be exercised in the fédéral 
courts only when the proceeding takes the form of "a case" or "con- 
troversy" within the meaning of those terms as used in the judicial 
article of the Constitution. Of thèse terms the word "case" is the more 
comprehensive. The language of Mr. Justice Field in the case of In 
re Pacific Railway Commission (C. C.) 32 Fed. 241, 255, has been fre- 
quently quoted and approved by the Suprême Court, and seems the 
most accurate statement which has yet been made on the subject: 

"The judicial article of tlie Constitution mentions cases and controversies. 
Tlie terni 'controversies,' if distlnguishable at ail froni 'cases,' Is so in that 
it is less comprehensive than the latter, and includes only suits of a civil 
nature. Chisholm v. Georgia, 2 Dali. 431, 432 [1 L. Ed. 440]; 1 Tuck. Bl. 
('onnu. App. 420, 421. By cases and controversies are intended the claims 
of ]itigants brouKht hefore the courts for détermination by such regular pro- 
ceedings as are established by law or custom for the protection or enforce- 
nient of rights, or the prévention, redress, or punlshment of wrongs. When- 
ever the clalm of a party under the Constitution, laws, or treaties of the 
TJnlted States takes such a fonn that the judicial power is capable of acting 
upon it, then it has become a case. The terni Iniplies the existence of prés- 
ent or possible adverse parties whose contentions are submitted to the court 
for adjudication." 

The décision in the Fifth Circuit seems to me to be in conflict with 
the established doctrine of the Suprême Court. In Fong Yue Ting 
V. United States, 149 U. S. 698, 728, 13 Sup. Ct. 1016, 1028 (37 L. 
Ed. 905), the question involved was the déportation of a Chinaman 
from the United States under the law of 1892; the case having many 
of the administrative features which in some countries attach to the 
naturalization of aliens. Under the statute, after a Chinaman had 
been arrested, it was made the duty of the officer to bring him before 
a United States court, where the question of his right to be in the 
country was to be summarily heard with out pleadings. Of such a pro- 
ceeding the court says : 

"When, in the form, prescribed by law, the executive officer, acting In be- 
half of the United States, brings the Chiriese laborer before the judge, in or- 
der that he may be heard, and the facts upon which dépends his right to re- 
maiu in the country bè flecided, a case i« duly submitted to the judicial powér; 
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for lieré are ail, tlie éléments of a civil oa se— a complninniita (Jefendaut and 
il .ludge — actor, reus, et index." 

Speaking of the extent of the judicial power conferred by the Con- 
stitution, Chieif Justice Marshall said, in Osborn v. United States Bank, 
9 Wheat. 738-819 [6 L. Ed. 204] : 

"This clause enables the judlcial department to receive jurisûiction to the 
ftill extent of the Constitution, laws, and treatles of the United States, when 
any question respecting theni shuU assume sueh a form thut the judicial power 
is cftpahle of acting on it. That power is capable of acting only when the 
snbject is subndtted to it. by a party who asserts his rights In the form pre- 
scrihed by law. It then becomes a case, and the Constitution déclares that 
the judicial power shall extend to ail cases arising under the Constitution, 
laws, and treatles of the Tlnited States." 

In Smith V. Adams, 130 U. S. 167,' 173, 9 Sup. Ct. 566, 568 (32 L. 
Ed. 895), Mr. Justice Field, speaking for the court, used the following 
accurate language : 

''Whenever the clalin or contention of a party takes such a form that the 
Judicial power i.s capable of acting upon it, then it hus become a case or con- 
troversy" 

— within the meaning of those ternis as used in the fédéral Constitu- 
tion. See, also, Interstate Commerce Commission v. Brimson, 154 U. 
S. 447, 475, 155 U. S. 3, 14 Sup. Ct. 1125, 15 Sup. Ct. 19, 38 L. Ed. 
1047, 39 L. Ed. 49, et seq., where the cases are fully reviewed. 

The term "case," in the Court of Appeals Act, clearly has the same 
significance as in the fédéral Constitution. Under the statute of 1906 
the naturalization of an alien has ail the qualifies of a case. It pro- 
ceeds upon pétition and notice. The government is éntitled to be 
présent, by:its counsel, and examine the petitioner and his witnesses. 
and to produce other witnesses. The Suprême Court in the case of 
Johannessen v. United States, 225 U. S. 227, 237, 32 Sup. Ct. 613, 56 
L. Ed. 1066, clearly indicates that the proceeding under this statute 
has the qualifies of a case. 

The act of 1906 vests jurisdiction to naturalize aliens in the highest 
courts of the state and nation exercising original jurisdiction. This 
authority ought not to be construed as so spécial and restricted as to 
deprive those courts of ail discrétion as to matters of procédure. The 
statute clearly .defines the. qualifications which aliens must possess in 
order to entitle them to citizenship. There are also numerous provi- 
sions defining in détail the procédure and pleadings which .shall be 
adopted. Thèse latter parts of thç act are simply intended to prevent 
the admission to citizenship of those :whp do not possess the qualifica- 
tions stated in the act. Theyare matters of procédure, and ought to be 
treated as other matters of procédure are in those courts. This is 
especially true when a court of co-ordinate jurisdiction is asked to set 
aside a deçree. If thç court entering the decree has jurisdictioit its 
■certificate certainly ought not to be canceled for failure to follow 
strictly ail the détails of the statute relating to procédure. The case 
of United States V. Stôller (D.' C.) 180 Fed! 910, .seems to me sound 
and to contain nianyï , sensible observations on this subject. 

When a certificate' of naturalization is obtained by fraud, or is ille- 
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gally procured in the sensé that it has been issued without authority 
of law, and is in elïect false and spurious, a suit in equity may be 
maintained for its cancellation. This has been fully established in the 
fédéral courts in the case of patents for land obtained under similar 
circumstances. Such a suit is not intended to correct an error of 
court, but to defeat the fraud of the litigant. But when a certificate 
is issued as the resuit of a judicial hearing in a good-faith attempt to 
exercise the jurisdiction conferred by the act of Congress, it is not 
open to attack in another court of co-ordinate jurisdiction simply by 
reason of alleged errors which may hâve occurred in the court pursu- 
ant to whose judgment the certificate was issued. Errors of that 
kind can properly be reached only by appeal or writ of error. 

The statute authorizes a suit to cancel a certificate only "on the 
ground of fraud," or "on the ground that such certificate was illegally 
procured." In my judgment the certificate hère involved falls under 
neither of thèse classes. The bill must therefore be dismissed, and it 
is so ordered. 



WELLS FABGO & CO. t. MAYOR AND ALDERMEN OF JERSEY CITT. 
(District Court, D. New Jersey. September 5, 1913.) 

1. StATDTES (§ 208*) RULES OF CONSTHtrCTION. 

AUsurd or unjust results will never be ascrlbed to the Législature, and 
it wlU not be presumed to hâve used inconsistent provisions as to the 
same subject In the immédiate context. 

fEd. Note. — For other cases, see Statutes, Cent Dlg. % 285; Dec. Dlg. 
{ 208.*] 

2. CouNTiES (§ 148*) — Municipal Cobpobations (§ 740*)— Liability toe In- 

JURT ET ElOTEKS — CONSTBUCTION Or STATUTE. 

Under Revision N. J. 1877, p. 998 (4 Comp. St. N. J. 1910, p. 4380), 
section 5 ot "An act to prevent routs, rlots and tumultuous asseniblles," 
TThich provides that, "vehenever any buildings or other real or personal 
property shall be destroyed or injured, in conséquence of any mob or riot, 
the clty in which the same shall occur, or If not In a city, then the 
county in which such property was sltuated, shall be liable to au action 
by or on behalf of the party whose property was thus destroyed or in- 
jured, for the damages sustalned by reason thereof," the physical sltus 
of the property destroyed or injured, and not the place where the mob 
orlginated or opéra ted, fixes the liability of the clty or county. 

[Ed. Note.— For other cases, see Oountles, Cent Dig. § 213 ; Dec. Dlg. i 
148;* Municipal Corporations, Cent. Dlg. §§ 1558, 1559; Dec. Dlg. § 740.*] 

8. CouNTiEs (§ 148*) — Municipal Cobpobations (§ 740*) — Liability fob In- 

JUBÏ BY RiOTBHS — CONSTBUCTION OF STATUTE — "PBOPEBTY." 

Such a,ct imposes a new liability on Glties and. countles, not recognized 
at the cpnMnon law, and falls in the class requiringa strict construction; 
and under such rule the "property" for injury to, which a rlght of action 
is given Is limited to tangible property, and the liaBilIty does not'extend 
to injury to a business. 

[Ed. Note.— Pqr; other cases, see Countles, Cent. Dig. § 213; D^c. Dig. S 
148 ;* Municipal Corporations, Cent. Dlg. g§ 1558, 1559 ;, Dec Dig. i 740.*] 

4. Propesty (§ 1*) — Definiï;ob. 

ïbe word "property," literally tiiUen, is nomen geheràlissimum but la 
not always so used. As ordinarily ùsed It meàris the thlhg possessed, 

! T— r-; ' ' ' 1 ! ' ' " ' . I ! - r i ' ' 1,1 _ ^ : i!| '■ 

*For other casa» see same topic & S sumbeb in Dec. £ Ain. Digs. 1907 to date, ft Rep'r Indexes 
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but It lùay inclnde the right to use and enjoy it. The' more comprelien- 
sive ineanlugis presumed to liave been intended by tlie use pf such a 
word in a constitution. ,, in statutes^ the broader or restricteij meaning 
will be given aceordiug to tlie , législative purpose. 
[Ed. Note.— For otliei' cases, see Property, Cent. Dig. § 1; Dec. Dig. 

il.* 

For other définitions, see Words and l'hrasès, vol. 6, pp. 569'5-5728; vol. 
8, pp. 7708-7770.] ; , " 

5. Propebty (§ 2*) — BusiNKss— SiTirs.^ 

Property in its couipreliensive seuse undoubtedly embraces business, 
and so consldered business undoubtedly bas a situs. This sltus, how- 
ever, is not physlcal, but exlsts oiily in légal contemplation, and varies 
to accommodate tue necessitles of législative purposes. Ordinarlly, and 
in tbe absence of express statutory déclaration, or unniistakable implica- 
tion, flxing it at tbe place Where tbe tangible property from the use of 
wliich it arises lias its being, sucb situs follows tbe domicile of its owuer. 

[Ed. Note.— For otber cases, see Property, Cent. Dig. § 2; Dec. l^ig. 
§2.*] 

6. Municipal Corporations (§ 723%*.) — In.juky .by Rioters — Grounds of 

LlABILITY. 

ïbe taklug of one man's propei'ty to contribute toward paylng tbe lusses 
sustained by tbe owner of another property in conséquence of mob vio- 
lence, by imposing llabllity on the.clty, tinds its jndtiflcation in the duty 
of protecting property situate witbln the clty's linilts, which tbe coin- 
nmnity owes to the owners of sucli i)roperty ; but a statute Imposing such 
liablUty absolutely, witliout regard to négligence, niust be strictly con- 
strued. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. S 
16'JG ; Dec. Dig. § 723y2.*] 

7. Statutes (i 218*) — Construction — Contemporaneocs Construction bï 

ACQUIESCENCE. 

ïhe gênerai and continued acquiescence of both tbe légal profession aud 
laynien in the assumption that statutes inijjosing liability-on municipali- 
ties for the destruction of property by mol) violence dnlnot extend to 
business losses does notcarry the force of jndicial or législative construc- 
tion, but It is not without vs-eight in the construction of a slmilar statute. 

[Jjd. Note.^Por other cases, see' Statutes, Cent. .Dig. §§, 294, 295; Dec. 
Dig. § 218.*] ... 

8. WoROS AND Phrases — "Building." 

The Word "building" imports taugibiHty,' and, while it is ordinarlly 
classed as real property, it niay be jiersonal property. 

[Ed. Kote.-pFor other. définitions, see Words aud Phrases, vol. 1, pp. 
889-892; vol., 8, p. 7593.] ' , 

At Law. Action by Wells Fargo & Ce. against the Mayor and Al- 
dermen Of Jersey City. Judgment for plaintiff. 

Collins & Corbin, oï Jersey Gity,' N. ]., and Chafles W. Stocktou 
and John H. Mooers, both of New. York City, for plaintiff. 
Warren Dixon, of Jersey City, N. J., for défendant. 

RELLSTAB, District Judge. In an action to recover damages 
for property irijured in conséquence of mobs and riots, the case was 
subrnitted to the jury under spécial instructions. The jury found, in 
answer to the questions submitted, that the plaintifif had beien damaged 
$300 in its tangible property and $43,000 in its intangible property — 

•For other cases see same topic & § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexcis 
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its business. This business was collecting, transporting, and delivering 
merchandise, a gênerai intrastate and interstate express business. In 
conducting that part of its business involved in this suit, the plaintifif 
used a pier on the Jersey City side of the Hudson river, a terminal 
of the Eric Railroad, as a receiving and distributing point. At this 
terminal it received not only the merchandise arriving on the trains 
but such as was collected in its metropolitan district, embracing the 
city of New York (excluding Brooklyn) and Jersey City, from which 
it forwarded on departing trains such as was intended for distant 
points and distributed that which was intended for delivery within 
such district. But a small, inconsiderable part of the business thus 
carried on had its origin or destination in Jersey City. In making 
such collections and distributions it employed a large number of men 
(drivers and helpers) and horses and wagons. Thèse horses and wag- 
ons were housed in Jersey City, sëveral blocks from such pier, and 
were taken by the employés in the early morning from the stables to 
the pier and returned thereto at the conclusion of the day's business. 
Mob interférence with the passage of such wagons, etc., in the streets 
of Jersey City, from October 26 to Novem.ber 14, 1910, occasioned the 
business losses which the jury's verdict fixed at $43,000. Whether the 
business losses thus sustained by the plaintifï can be recovered (the 
question reserved) dépends upon the construction of the New Jersey 
act entitled "An act to prevent routs, riots and tumultuous assem- 
blies." Rev. 1877, p. 978 (4 Comp. Stat. of N. J. p. 4380). The first 
four sections of this revised act, originally passed in 1797, denounce 
mobs, provide for their suppression and punishment, and déclare the 
duty and immunity of the peace ofificers in dealing with them. The 
remaining sections are taken from the act entitled "An act to provide 
for compensating parties whose property may be injured or destroyed 
in conséquence of mobs or riots," approved March 11, 1864 (P. L. 
1864, p. 237), and concern themselves with the matter of such com- 
pensation. Sections 5 and 7, the pertinent sections, read as follows : 

"5. That wlieiiever any buildings or other real or Personal property shall be 
destroyed or injured, in conseciuence of any mob or riot, the city In which 
the snnie shall occur, or if not in a city, then the county in which such prop- 
erty was situated, shall be liable to an action, by or in behalf of the party 
whose property was thus destroyed or injured, for the damages sustained by 
reason thereof." 

"7. No person or corporation shall be entitled to recover in any such ac- 
tion if it shall appear upon the trial thereof that such destruction or In- 
jury of property was occas.'o'ied, or in any nianner aided, sanctioned or per- 
mitted by the carelessness or négligence of such person or corporation ; nor 
shall any person or corporation be entitled to recover any damages for any 
destruction or injury of property as aforesaid, unless such party shall havc 
used ail reasonable diligence to prevent such damage, and shall hâve notlfied 
the niayor of such city, or the sheriiï of such county, immediateiy after be- 
ing apprised of any threat or attempt to destroy or injure liis or their prop- 
erty by any mob or riot of the facts brought to his knovvledge ; and upon 
the receipt of such notice it sliall be the duty of such officer to take ail légal 
meaus to protect the property attacked or threatened, and the expenses in- 
curred by said officer in the performance of his duty as aforesaid shall be 
psid by the county collector of the county in which said property is situate. 
upon the approval of tlie judge of the court of common pleas of said county." 
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Generally stated, section 5 provides for compensating the owner ôf 
property destroyed or injured by mobs and déclares who'shall pay it; 
and section 7 imposes certain duties upon the owner of stich property 
and upon the chief peace officers of the localities who are required to 
niake such compensation. It is to be noted that in carrying out this 
législative purpose of compensation the state places the obligation up- 
on cities and counties, relieving itself and lesser political divisions. 

[1] The plaintiff contends : , First, that the following phrase in sec- 
tion 5, viz., "the city in which the same shall occnr," discloses a légis- 
lative purpose to make thé location of the mob violence, , rather than 
the property destroyed or injured thereby, the deciding factor of the 
city's liability., This, in my opinion, is.erronéous ; and though, in the 
f acts of this case, the city's. gênerai liability is the same whichever con- 
struction be accepted, as the mpb violence was confîned to such city, a 
détermination of.the proper , application of this phrase (it béing a rela- 
tive one) will be helpf ul in ascertaining what kind of property was con- 
teniplated by, this act. Ijnder the plaintiff 's construction,, the resuit 
would be that if the mob pperated f rom outside the city, and the prop- 
erty injured was within it, neither the city nor the county would be ha- 
ble, for it is to be noted that the county 's liability dépends upon the sit- 
uation of the property (outside the city) and not the place where the 
mob operated. It is apparent that such a resuit is foréign to the légis- 
lative purpose, which comprehends ail property situate within the 
state. Absurd or unjust re'sults wilî never be ascribed to the Légis- 
lature, and it will not be presumed to hâve used incohsistent provi- 
sions as to the same subject in the immédiate context. The courts 
will be astute to avoid-such results. Astuteness in ascertaining the 
législative purpose and to harmonizë its provisions therev^dth is not 
necessary, however, in this case. The législative purpose in the quot- 
ed phrase and in the one immediately following is to limit the liability 
to cities and counties and to indicate when the city and when the 
county is to respond in damages. The Législature having clearly in- 
dicated when the county shall be liable (if the property is outside the 
city), the same basis of liability (location of ])roperty) for cities will 
be taken as the législative purpose, if the disputed phrase is sufficiently 
flexible to permit of such interprétation, even if another construction 
lies within the words used, as it is elementary in the interprétation of 
statutes that a meaning may be within the words literally yet not 
within the statute. Endlich Int. of Stat. § 25. 

[i] The language employed in section 5 concerning the liability of 
city and county is only seemingly inconsistent, however. A careful read- 
ing of the entire section will évince that the basis of liability for both 
city and county is the sarne and that such basis is the location of the 
property injured or destroyed and not the origin of the mob violence. 
The word "same" in the quoted phrase, a relative term, is not limited 
in its application to the phrase "in conséquence of any mob or riot" 
immediately preceding it. The phrase relative to mobs, it will be 
noted, follows two législative expressions ; the fîrst relating to the 
destruction or injury of property^ and the other to the cause thereof. 
This phrase, though immediately preceding the disputed phrase, is not 
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its antécédent. The subject hère is property, and the word "same" 
harks back to it, and the occurrence referred to in stich phrase is the 
destruction or injury of property by mob violence. Property tlius 
qualified (destroyed or injured by mobs) is the antécédent and such 
phrase, in view of the other parts of sections 5 and 7, must be read 
as referring to the location of such property and not to the pccurrence 
of such violence in the city. In re Kimball, Fed. Cas. No. 7,768; 
Animons v. Brunswick-Balke, etc., Co., 141 Fed. 570, 72 C. C. A. 614. 
That this is the proper construction to be given to this section is made 
plain by a reading of section 7. 

In section 7 it will be noted that the owner of "the property at- 
tacked or threatened" is to give notice to "the mayor of such city 
or the sheriff of such county" "immediately after being apprised of 
any threat or attempt to destroy or injure his or their property by 
any mob or riot." Such city or county means the city or county 
referred to in section 5. If the mob which threatened or attempted 
to injure property located in Jersey City, but on the border of the 
city of Hoboken, had originated in Hoboken (parts of the same 
county), would the owner of the menaced property hâve discharged 
his statutory duty by simply giving notice to the mayor of Hoboken ? 
Would not Jersey City hâve a perfect défense under this section upon 
proof that it had no knowledge of the existence of the mob in time to 
prevent the injury, etc., and that the owner, with knowledge of its ex- 
istence and of its threats and attempts against his property, failed to 
give the statutory notice to the mayor of Jersey City? 

What mayor is hère meant "to take ail légal means to protect the 
property attacked or threatened"? Undoubtedly the mayor of any 
city where a riot occurs is in duty bound to take available steps tp 
suppress the riot ; but, with référence to the peace ofificer hère indi- 
cated to be notified by the property owner, is it not manifest that 
only such mayor is to act whose magistracy embraces the territory 
where the threatened property is located? What effective légal 
means could the mayor of any other city take that would protect 
the particular property threatened? The duty of such other magis- 
trate would be thé governmental one to suppress mobs irrespective 
of their particular destructive purpose ; but the duty hère enjoined is 
one to be performed in behalf of particular property ; and manifestly 
only that mayor is intended within whose officiai territory such prop- 
erty is located. It is in that territory that such property is subject 
to taxation, and it is from the police authorities having particular 
charge of that locality that such property is entitled to protection. 

Every considération of thèse sections impels the interprétation 
that the physical situs of the property and not the place wHere the 
mob originated or operated fixes the liability of the city or county. 

[3] Plaintifï's further contention is, as it must be to sustain the re- 
servedfinding of the jury, that intangible property of a most gênerai 
character is comprehended in the phrase "buildings or other real or 
Personal property." This can only be by assuming that the Législa- 
ture used the word "property" in its most gênerai and coniprehensive 
sensé. 
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[4] The Word "property," literally taken, is nomen generalissi- 
mum, but it is not always so used. As ordinarily used, it means the 
thing possessed, but it may include the right to use and enjoy it. 
The more comprehensive meaning is presumed to hâve been intended 
by the use of such a word in a constitution, as, being the organic 
instrument, it is presumed to hâve been couched in broader phrases 
than is the case in a statute, which usually concerns itself with more 
précise matters. In statutes the broader or restricted meaning will 
be given according to the législative purpose. A considération of the 
old law, the mischief to be remedied, and the character of the remedy 
(Lord Coke's rule) will also be helpful in determining whether woras 
are to receive a literal, libéral, or restricted construction. The act 
in question imposed a new liability on cities and counties, one not 
recognized at the common law, and falls in the class requiring a 
strict construction. If the Législature had intended to use it in 
îts most comprehensive sensé, it was singularly guilty of surplusage, 
for in such sensé it was unnecessary to use the additional words 
"buildings or other real or personal" immediately preceding the 
word "property." Such additional ternis qualify the meaning of 
property; and, unless they are to be discarded, they furnish strong 
évidence that "property" was used in a limited sensé. 

[8] The word "building" imports tangibility ; and, while it is or- 
dinarily classed as réal property, it may be personal property. The 
words "or other real or personal property," follovi'ing immediately 
such word "buildings," while more comprehensive, even if they are 
not controlled by the doctrine of "ejusdem generis," will be found to be 
restricted to tangible property wdien cônstrued in the light of the con- 
text, the particular législative purpose of the enactment, and the ef- 
fects and conséquences resulting if the broader meaning be given to 
them. 

The English statute (1 George II. St. 2, c. 5), the prototype of the 
statutes in this country, shifting the loss of property sustained through 
mob violence from the individual to the whole community, used no 
gênerai terms in designating the property to be compensated. It spec- 
ifîed churches, buildings, dwelling houses, stables, and outhouses. Had 
it concluded with the gênerai phrase "or other property," it is clear 
that under the cases such words would not hâve extended beyond 
subject ejusdem generis. While such canon of interprétation, being 
but an enlargement of the maxim "noscitur a sociis," is usually ap- 
plied to instances where the gênerai words follow several of a limited 
or restricted character, yet it is applicable where but one of the species 
is mentioned. Williams v. Golding, L. R- 1 C. P. 69. That many 
species are mentioned afïords stronger évidence that the gênerai 
words were intended to embrace only the same kind or character than 
when but one is used is undoubted, but the difïerence is only of degree. 
In the New Jersey act the word "building", comprehends ail the species 
enumerated in the English statute. Ail of thèse are limited to cor- 
poreal or tangible property, and the gênerai phrase following in our 
act, no more than if it had been similarly employed in the English 
statute, can be taken as comprising intangible or incorporeal property 
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witliout doing violence to accepted canons of interprétation. The rule 
that construes geners^l words and phrases in the H'ght of the company 
they keep, and which restricts their meaning to those immediately pre- 
ceding and relating to the same subject, is one freqviently employed to 
divine the législative use of such words. The foUowing cases, in- 
vok'ing such canon of interprétation, are some in which gênerai terms 
relating to prbperty were restricted to a sensé analogous to the less 
gênerai: Reginà v. Neath, 6 Ad. & El., Q. B. 7W ; Regina v. Neville, 
8 Ad. & EL, Q. B. 45.2; East London Water Works Go. v. Mile End, 
17 Ad. & El., Q. B. 511; People V. N. Y. & Mann. Beach Ry., 84 
N. Y. 565; ^Renick v. Boyd, 99 Pa. 555, 44 Am. Rep. 124; Harwood 
V. Lowell, 4 Cush. (Mass.) 310_; White v. Ivey, etc., 34 Ga. 186; 
Chidsey v. Canton, 17 Conn. 475. Under this doctrine only tangible 
property, real or personal, is within the Nevv' Jersey statute. The saine 
resuit obtains, in my judgment, by the application of other accepted 
rules for the interprétation of statutes. 

The entire phrase, "buildings or other real or personal property," 
naturally suggests to the mind tangible and not intangible property. 
Mr. Endhch, in the cited text-book., under thé heads of "Ordinary 
Meaning Preferred," section 78, and "Restriction of General Words 
to Subject-Matter," section '86, said: 

"Ordinary Meaning Preferred. 
"* * * As between two meauings of a word, the ordinary and popular 
meaning is, In gênerai, to l)e iireterred and is niost frequeutly in llaruiony 
witli tlie subjeet-matter and object of tlie enactment." 

"Eestriction of General Words to Subject-Matter. 
"But it is in tlie interprétation of gênerai words and phrases that. the prln- 
jiple of strictly adapting the meaning to the particular subject-matter, hi réf- 
érence to wlilch the words are used, flnds its most fréquent application. How- 
•ever wide in the abstract, they are more or less elastic and admit of restric- 
tion or expansion to suit the subject-matter. WliUe expressing truly enough 
ail that the Législature intended, they frequeutly express more, in their llt- 
eral meaning and natural force; and It is necessary to glve them the mean- 
ing which best suits the scope and object of the statute wlthout extending to 
ground foreign to the intention. It Is therefore a canon of interprétation 
that ail words, if they be gênerai and not express and précise, are to be re- 
stricted to the fltness of the matter. They are to be construed as particular. 
if the intention be iiarticular ; that Is, they must be understood as used in 
référence to the subject-matter in the mind of the Législature and strictly 
limlted to it." 

[5] The analysis made of sections 5 and 7, resulting in the conclu- 
sion that the location of the property determined whether the city or 
county was liable, shows that tangible and not intangible property was 
.in the législative mind. Buildings and other real property hâve a phys- 
ical situs, and personal property of a tangible character, though mova- 
ble, is capable of a like situs. Property in its comprehensive sensé un- 
doubtedly embraces business, the resuit or prodUct of using tangible 
property. So considered, business undoubtedly has a situs. This situs, 
however, is not ph3'sical. It exists only in légal contemplation and 
varies to accommodate the necessities of législative purposes. Or- 
dinarily it foUows the domicile of its owner ; but législative needs and 
purposes oft require that a situs other than the owner's domicile be 
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given to such property. fhe cases cited by plaintiff, from which I 
select The Slaughter House Cases, 83 U. S. (15 Wall.) 36, 21 L. Ed. 
394, Adams Express Co. v. Ohio, 165 U. S. 194, 17 Sup. Ct. 305, 41 
L. Ed. 683, Southern Pacific Co. v. Ky., 222 U. S. 63, 32 Sup. Ct. 13, 
56 L. Ed. 96, illustrate this principle. Tlaese cases, however, are not 
helpful in this discussion. That business is property and that it may 
be taxable is conceded, and that some of that involved in this suit may 
be reached in this state by appropriate législation and that the failure 
of the Législature to subject business to taxation does not affect the 
question of its taxability may also be conceded and yet the défendant 
be immune from the burden hère sought to be imposed upon it. The 
question pressing for solution is not whether such business may not be 
an appropriate subject of législation for taxation or whether ethically 
it is not entitled to as miich protection as tangible property but whether 
the Législature has actually provided that such intangible property is 
to be compensated in case it is injured by mob violence. The situs 
of intangible, property being a créature of the law, and the gênerai 
rule being that it takes the situs of its owner, the business hère in ques- 
tion must be held to hâve itJ situs in Colorado (the plaintiff being a 
corporation of that state), unless some statute by express déclaration 
or unmistakable implication fixes it at the place where the tangible 
property from the use of which it has its being. No statute other 
than the one under considération is clai'med to give it such a situs, 
and, as this does not do so expressly, nothing short of an implication 
so clear and unmistakable as to exclude any other situs can take it 
out of the gênerai rule. 

[6] The enaçtm'ent in question, as already mentioned, imposes 
a new obligation upon its political subdivisions. It subjects the 
property of individuals, taken coHectively, to a burden unknown 
at the common law. Statutes in dérogation of the common law 
must be strictly construed. This Caiion is well-nigh dogmatic and 
carries with it the presumption that the statute intended no further 
altération in the common law than that which is clearly expressed. 
End. §§ 127, 341. And statutes which encroach upon the rights of the 
citizen, whether as regards persons or property, are similarly subject 
to a strict construction. End. §§ 340-345. The rule also applies to 
such statutes as authorize the taking of property for public purposes 
and a fortiori where the act subjects one man's property to seizure for 
the liability of another. End. § 343. It must be borne in mind that 
the city's liability under the act in question does not dépend upon its 
négligence. The obligation to pay is absolute though the city did ail 
in its power to suppress rioting and prevent property from being in- 
jured. The taking of one man's property to contribute toward paying 
the losses sustained by the owner of another property in conséquence 
of mob violence finds its justification in the duty of protecting prop- 
erty situate within the city's limits which the community ovyes to the 
owners of such property. 

In Chicago v. Sturges, 222 U. S. 313, 323, 32 Sup. Ct. 92, 93 (56. 
L. Ed. 215, Ann. Cas. 1913B, 1349), it was said: 
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"The policy of iniposing liablUty upoii a civil subdivision of governuient 
exercising delegated police power is famlliar to every student of the common 
law. We flnd it recognized in the beginning of the police System of Anglo- 
Saxon people. Thus 'The Hundred^' a very early form of civil subdivision, 
was held answerable for robberies comniitted within the division. By a séries 
of statutes, beginning possibly in ri85, in the statuteS of Winchester (13 Edw. 
I, c. 1), comiug on down to 2T Elizabeth, c. 13, the Riot Act of George I (1 
Geo. I, St. 2), and Act of 8 George II, c. 16, we may flnd a continuons récog- 
nition of the priiiciple that a civil subdivision intxusted vvith the duty of pro- 
tecting property in its niidst and with police 'power to discharge the function 
liiay be niade answerable nôt on)y for négligence affitmatively shown but ab- 
solutely as not having afforded a protection adéquate to the obligation." 

'■Property in its midst"' is the expression hère used by Mr. Justice 
Lurton. If the property damaged is not in the community's midst 
(that is, has not a physical situs in such city) but is of an intangible 
character consisting of the right to use tangible property in carrying 
on business such as that in question, ajjdîlosses are sustained by the 
deprivation of such right (as are the losses in question), theri, assuming 
that a saddling upon a community of such losses is not an; infraction 
of the constitutional guaranty "of duejprocess of law," it is the es- 
sence of accepted canons of; interprétation; of législative déclarations 
that such a burden can only be imposée by clear and unequivocal lan- 
guage, leaving no doubt that such was the législative purpose. 

Furthermore, when: a passage is susceptible of more than one mean- 
ing, it is important to consider the efEects and conséquences which 
would resuit from a given construction. Endlich, § 113. This canon 
is not to be émployed to avoid the clear import of a statute ; but where 
the question is whether a word or phrase is used in its most compre- 
hensive sensé, and such sensé would' produce grave and serious re- 
sults, such effects and conséquences are to be given weighty considéra- 
tion in arriving at the législative intention. , If the plaintifï's construc- 
tion should prevail, dire disaster to the municipality might foUow in 
the wake of every mob manifestation, regardless of the want of notice 
to the city or that it took every possible means to prevent the destruc- 
tion or injury of property. The facts in the case at bar are sufficiently 
illustrative of the probable results following a like situation when 
made applicable to other transportation businesses. The cause of the 
plaintifï's business losses was due to a mob's endeavor to stop the 
passage of the plaintifï's horses and wagons to and from its stables. 
To the mind of the striking employés of another express company 
doing business in the same territory, a "tie-up" of the entire express 
business in such localities would be of advantage to them in enforcing 
the strikers' demands. Acting upon such theory, some of such strik- 
ing employés, assisted by outsiders who sympathized with them, sought 
to induce the employés (drivers and helpers) of the plaintiff to abandon 
their horses and wagons. Not succeeding in this to the extent desired, 
they used force against such employés as continuéd in the plaintifï's 
employand the "strike breakers" called in by it to help move such 
wagons ; such force being applied indiscriminately to persons and 
property. With such an object,lesson it is not fancy or mère spécula- 
tion to conc.eive of a sittiation -in Jersey, City, the tide-water terminus 
of a number of transcontinental raiiway Systems, where the business 
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of transportatîon of several, even ail, of such railway lines would be 
seriously aft'ected by mob violence ' following in the wake of a strike 
on one of such lines in conséquence of an attempt upon the part of the 
strikers and their sympathizers to "tie up" the entire transportation 
business carried on in and through such city, resulting in business 
losses aggregating millions of dollars. Are such losses to fall upon the 
municipaHty? Yes, if the plaintifï's construction that ail kinds of 
property are comprehended by such act. Ko, if the indemnity extends 
only to tangible property. Can it be that, merely because the statute 
used the word "property," the Législature intended to burden its mu- 
nicipalities with ail the injurions conséquences resulting from the mob's 
interférence with the use of tangible property ? A construction f raught 
with such appalling conséquences is not to be adopted unless the lég- 
islative' intent that such is its purpose is clear and unmistakable. 

[7] The New Jersey statute of 1864, as already indicated, bas its 
prototype in Stat. 2, c. 5, 1 Geo. II, ahd similar statutes are found in a 
number of the states in this country. It is singular, if the plaintifï's 
contention is correct, though the reports show a number of successful 
actions brought to recover damages to property resulting from mob 
violence, that but one case (Palmer v. Concord, 48 N. H. 211, 97 Am. 
Dec. 605), can be found which holds that losses sustained by intangible 
property are recoverable under such a statute. It is inconceivable that 
business losses were not sustained in many of such cases, yet no men- 
tion of any claims or allowances for such losses is made in the re- 
ports, except in that case. The inference is justified: First, that in 
such case eithef no claim was made for such losses or that they were. 
disallowed ; and, second, that the légal profession, as well as laymen,- 
in the several states wherein suchriots destroyed and injured property 
from the time of such ehactments acquiesced in the construction that 
business losses were not considered as property in such statutes. 
While such continued acquiescence does not carry the force of judicial 
or législative construction, it is not without sanction on the principle- 
vmderlying the rule that due weight is to be given to contemporaneous 
exposition and long professional usage following it. The New Hamp- 
shiré case, which is claimed to be an authority on this point, held that 
business is property within such a statute. This case had no judg- 
ment under review. By a practice apparently in vogue in that state 
at that time, the charge of the trial court, though no verdict was 
reached because of the jury's disagreement, was being tested as to its 
correctness before a retrial shovild be had. Among a number of in- 
structions given by the trial judge was one "that, if the plaintiff (the 
publisher of a local newspaper) was entitled to recover anything, he 
should recover for the damage resulting from the interruption or 
destruction of the plaintiff's business and for the injury to the good 
will of the paper." Considérable attention was given by the appellate 
court to some of the challenged instructions, but it disposed of this 
particular one as f ollows : 

"The instructions as to damases should be qualifled by adding 'so far as. 
such interruption and injury were the direct and natural results of the at- 
tack of the mob.' " 
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No authority or reason for such ruling was given. Whether a new 
trial was had and with what results does not appear. Whether in the 
juridical polity of such state such advisory opinion is a final adjudi- 
cation of the questions propounded, though by subséquent develop- 
ment such questions were not necessary for décision, I am not advised. 
Giving the opinion thus rendered the efïect of a décision, it is the only 
one that bas been called to my attention, or which I bave discovered 
by such research as, in the limited time permitted, I bave been able 
to make, that holds that intangible propérty is a subject for indemnity 
under such a statute. A distinction is readily observable between the 
"business" before the New Hampshire court and that before me. That 
in the New Hampshire case, carrying on a local newspaper, as is in- 
ferable, was confined in the greater part, if not entirely, within the 
limits of the city, while very Httle, if any, of that, the loss of which 
is involved in the case at bar, could find place within the city. Another, 
and to my mind weightier, distinction is that the business losses in the 
New Hampshire case were capable of being due directly and solely 
to the stoppage of the newspaper publication resulting from the de- 
struction or injury of tangible propérty there in question, while the 
losses herè considered were due to the failure to coUect and distribute 
merchandise, having its situs not in Jersey City but elsewhere ; the 
losses not being due to any direct attack vipon such merchandise but 
upon the men, horses, and wagons employed to transport it and which 
happened to bave a physical situs in such city. The failure to carry on 
such business was therefore not due directly but indirectly in consé- 
quence of the attacks made upon the tangible propérty within Jersey 
City. It will be noted that the appellate court in the New Hampshire 
case was constrained, in affirming the instructions of the trial court 
"that a recovery could be had 'for the damages resulting from,' " etc., 
to add "so far as such interruption and injury were the direct and 
natural results of the attack of the mob." This addition, in my judg- 
ment, is significant and sufficient to create a doubt whether such court 
would bave allowed damages of the character now under considéra- 
tion as being either the direct or natural results of the mob's attack. 
But, be that as it may, I am constrained, for the reasons heretofore 
given, to hold that not the right to use a thing but the thing physically 
possessed is the propérty legislatively dealt with in the New Jersey 
statute, and that the business losses falling within the point reserved 
are not propérty within such statute. 

Judgment may be entered for the plaintifif only for the sum of $300, 
with costs. 

207 F.— 56 



882 , : , / ' , 207 FEDEpAL ItEPOKÏEtt 

In re HEKNBBRY. 
(District Court, N. D. lowa, O. D. September 29, 1913.) 

. . Nq. 967. 

1. BanKbuptcy (§ 408*)— DiscHABOE^— Objections — (îroukds— Tbansfeb in 

Kbacd OF Cbéditobs. 

Baiikr. ,,Act July „1(.1898, c. 54;, §. ,7, ;(8), 30 Stat..548 (U. S. Comp. St. 
.1901, p. 3425), .fequires tliè baukrupt tb schedule bnly such property as 
lie owns, or iri whicii he lias souie 'înterest, at the tlme ôf nial5.1ng ttie 
schedule i artcl sebtloii 70a (4) vests in the trustée the property of the 
banki'upt convéyed or transferred by him prior to banlu'uiitcy iu fraud 
of ereditors.. : Meld, thatia:.baukrupt"s laiUire. to schedule property alleged 
, , to ,hav€ been transterred by him iu i'raud of creditors more than four 
months prior to the, iiliug ôf the pétition did not constltûte sUcli a eon- 
céalijient of the property as would bar discharge. 

■ [Ed. Noté. — Foi: ' other cases, stie Bankruptcy, Cent Dig. §§ 732-736, 
759, 762,' 763 r Dec. Dlg. § 408.*] 

2. BANKRTJPTeY (§ 408*)— DisçhabgE^ — Objections- (iRouNDS— Fàlse Oatii. 

Veriiicàtion of a 'bankrupt's scheduies, trom whioli property ttans- 
fei'rèd' uïôPethan four niontbs before ithe filiug.of the pétition is omltted, 
does nbt «oiistitute , the .making of à false oath withiu the meaning of 
Baukr. Act july 1, 1898,^ c. 541, § 29, 30 Stat. 554 (U. S. , Comp. St. 1901, 
p. 3433), for which thé bankrupt may be dénied a dischurge. 

[Ed. Kote.— For other cases, see Bankruptcy, Cent. Dig. §§ 732-736, 
759, 762,^ 763;; Dec. Dlg. § 408.*] ' . 

3. BANKBUi>TCY (§ 408*) — DISCHABGE — ObJECTIONS^TKA>"SFEB OF PbOPEBTÏ — 

CONCEALMEST. 

Wheté a bankrupt, having transferred certain property to his wife 
more than four months prior to tiling his pétition in bankruptcy, fully 
disclosed such transfer on his (^aminatioii at the iirst meeting of cred- 
itors, and made no attehipt to évade aWy question with respect thereto, 
or to c'Onceal froin his creditors or the trustée auy of the property al- 
leged tb hâve been so transferred, the f act that he did not list the prop- 
erty in his schedules did uôt coustitute a coutinuing concealment thereof 
from liis trustée, consfituting an offense punishable by imprisonment. as 
provided by Bankr. Act July ,1, l89S, c. 541, S 20b (1) or (2), 30 Stat. 554 
(U. S. Coinp. St: 1901, p. 34.33), sb as to constitute ground for déniai of 
discharge.' 

[Ed. ' Note.— For other^ cases, see Bankruptcy, Cent. Dig., §g 732-736, 
;, 759,762,763; Dec. Dig. §408.*] 

4. Bankeuptcy (^ 408*)— DiscHABOE— CîBOTJNn — Offense I'unishable by Im- 

prisonment. 

An offense by a bankrupt punishable by imprisonment, as provided bv 
Bankr. Act July 1, 1898, c. 541, § 29b (1) or (2), ,30 Stat. 534 (U. S. Comp. 
St. 1901, p. 3433), in order to constitute ground for a déniai of the dis- 
charge, must be estalilished beyond a reasonable doubt. 

[]']d. Note. — For other cases, see Bankruptcy, C'eut. Dig. §§ 732-730, 759, 
762, 763; Dec. Dig. § 408.*] 

In Bankruptcy. In the matter of bankruiJtcy proceedings of Wil- 
liam F. Hennebry. On spécifications of objections to the bankrupt's 
pétition for discharge. Overruled. Discharge granted. 

Kelleher & O'Connor, of Ft. Dodge, lowa, for objecting creditor. 
Healy, Burnquist & Thomas, of Ft. Dodge, lowa, for bankrupt. 

*For other cases see same topic & § numekr in Dec. & Ani. DiE;s. 190T to date, & Rep'r Indexes 
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REED, District Judge. The bankrupt has filed a pétition for dis- 
charge, to which the Citizens' National Bank of Belle Plaine, lowa, 
one of his creditors, in due time filed spécifications of objections upon 
the grounds in substance : 

(1) That the bankrupt knowingly and fraudulently made a false 
oath to his schedules in bankruptcy in (a) that he was in f act the own- 
er of 160 acres of land in the state of Colorado, of the value approxi- 
mately of $1,000, which he had deeded to his wife, EUen Hennebry, 
without considération, and with intent to hinder, delay, and defraud 
his creditors ; (b) that he was the owner of an undivided one-sixth in- 
terest in 83% acres of land in Du Page county, 111., which he inherit- 
ed from his father, and which he also deeded to his wife in March, 
1912, while he was insolvent, which transfer was without considéra- 
tion, and with intent to hinder, delay, and defraud his creditors, and 
particularly the objecting creditors; (c) that he was in fact the owner 
of a house and lot in the city of Ft. Dodge, lowa, the title to which 
he caused to be conveyed by the former owner thereof in 1910 to his 
said wife with intent to hinder, delay, and defraud his creditors ; that 
the bankrupt sold said property and caused the deed thereof to be 
made by his said wife to the purchaser for the sum of $4,400, $2,265 
of which the bankrupt received, the remainder, $2,135, being the 
amount of the incumbrance upon said property, and caused $765 of 
said amount to be paid to certain of his creditors as a préférence, and 
the balance, $1,500, was deposited to the crédit of his said wife in the 
Washington Park National Bank of Chicago, 111. 

(2) That said bankrupt, at the time he signed and made oath to the 
schedules of his property, was the owner in equity of ail of said prop- 
erty hereinbefore mentioned, but did not list the same in his said 
schedules, and did knowingly and fraudulently make a false oath to 
his said schedules, for the purpose of concealing his interest in said 
property from his creditors and from his trustée in bankruptcy. 

(3) That said bankrupt also knowingly and fraudulently omitted 
from his schedules of debts certain creditors to whom he was in fact 
indebted, and to whom he paid certain sums of money as a préférence, 
and thereby further made a false oath to his said schedules. 

(4) That the bankrupt failed to keep books of account, from which 
his true financial condition might be ascertained. 

The pétition in bankruptcy (voluntary) was filed October 7, 1912, 
and the adjudication followed on October lOth. The alleged fraudu- 
lent transfers of his property with intent to hinder, delay, and defraud 
his creditors were ail made several years before the filing of said pé- 
tition in bankruptcy, except the property in Du Page county, 111., and 
that was made in March, 1912; and the alleged false oaths to his 
schedules are based upon the ground that he failed to list in said 
schedules the property he had so conveyed to his wife in alleged fraud 
of his creditors, and the omission of certain of his creditors from such 
schedules. 

Section 14 ôf the Bankruptcy Act, as amended in 1910, provides 
that: 
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"ïlie judge sliall hear tlie application for a discharge, and sucli proofs 
and pleas as may be made in opposition thereto by parties in interest, * * * 
and discharge the appllcant unless lie had (1) committed an offense punissa- 
ble by imprlsonment as hereln provided; or (2) with fraudulent intent to con- 
ceal his true fluanclal condition * * * destroyed, concealed, or failed to 
keep books of accouut or records from whlch" such "condition might be ascer- 
taiued; * * * or (4) at any time subséquent to the first day of the four 
months Immedlately precedlng the filing of the pétition transferred, removed, 
destroyed, or concealed, or perniitted to be removed, destroyed, or concealed 
any of his property with intent to hinder, delay or defraud bis creditors. 
« * * 1' 

Section 29 of the Bankruptcy Act provides : 

"A persou shall be punished, by imprisonment for a period not to exceed 
two years, upou conviction of the offense of having Unowlngly and fraudu- 
leutly (1) concealed while a bankrupt, or after his dischaïge, froni his trus- 
tée any of the property belouging to bis esta te lu bankruptcy; or (2) made a 
false oath or account iu, or in relation to, any proceeding in bank- 
ruptcy. * * « " ; 

Undel- section 14 of the Bankruptcy Act the coiicealment, transfer, 
or removal by the bankrupt of property with intent to hinder, delay, 
or defraud his creditors must be within the four months immediately 
preceding the filing of the pétition in bankruptcy to warrant the with- 
holding of the discharge upon that ground. ; 

It is the contention of the obijecting créditer that the failure of the 
bankrupt to list in the schedules the property alleged to hâve been con- 
cealed or transferred by him in fraud of creditors is a continuing con- 
cealment of property by him with intent to hinder and delay his credi- 
tors, and to conceal it from his trustée, and that the vérification by 
him of such schedules is the making of a false oath in a proceeding 
in bankruptcy, and punishable by imprisonment under section 29b of 
the Bankruptcy Act. 

[1] The bankrupt is required by section 7 (8) of the Bankruptcy 
Act to schedule only property that he owns, or in which he has some 
interest at the time of making the schedule ; and by the form of sched- 
ule B — 4 of property, in remainder or reversion, or held in trust for 
him, and property conveyed or transferred by him prior thereto in 
fraud of creditors, is not then his property, nor property in which he 
has any interest in remainder, reversion, or in trust that could legally 
be recovered by him from the person to whom he had so transferred 
it ; but such property under section 70a (4) of the Bankruptcy Act vests 
in the trustée, who may recover it from the fraudulent vendee or gran- 
tee. If Congress had intended that the transfer pf property by the 
bankrupt in fraud of creditors, or the concealment thereof by him 
with such intent, at any time prior to the bankruptcy, no matter how 
remote, wouid bar a discharge, it surely would not hâve limited the 
transfer or concealment for such purpose to a time within the four 
months immediately preceding the filing of the pétition in bankruptcy. 
To hold that a fraudulent transfer of property made more than four 
months prior to the filing of the pétition in bankruptcy will bar a dis- 
charge would be in plain disregard of the act of Congress. In Pir- 
vitz V. Pithan, 194 Fed. 403, 114 C. C. A. 365 (Court of Appeals, this 
Circuit), cited by the objecting creditor, the transfer of the property 
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there found to be in fraud of creditors, and to defeat the discharge, 
was within the four months immediately preceding the filing of the 
pétition in bankruptcy. 

[2] Nor is the vérification by the bankrupt of the schedules from 
which property so transferred is omitted the malcing of a false oath 
within the meaning of the Bankruptcy Act; for, as before stated, the 
bankrupt is not the owner of, bas no interest in, and is not entitled in 
his own name or right to recover, such property. The provision of 
the Bankruptcy Act that the trustée may recover such property, if in 
fact it bas been so transferred, bas the effect of restoring it to the 
bankrupt estate for the benefit of the creditors, and this seems to be 
ail that is contemplated by Congress as to property so transferred in 
fraud of creditors. 

[3] It is also the contention of the objecting creditor that the fail- 
ure of the bankrupt to schedule property so alleged to ; bave been 
transferred in fraud of creditors more than four months before the 
filing of the pétition is a continuing concealment of such property from 
his trustée, and that by so doing he bas committed an offense punish- 
able by imprisonment under section 29b (1) and (2) of the Bankruptcy 
Act, which will defeat his right to a discbarge ; also that such offenses, 
when alleged to defeat a discharge, may be proved by a prépondérance 
of the évidence only, and not beyond a reasonable doubt. . 

The évidence as to the alleged fraudulent transfer of property by 
the bankrupt in fraud of creditors is alone that given by him in his 
examinatioii at the first meeting of creditors. That examination fails 
to disclose any attempt upon bis part to évade any question as to such 
transfers, or to conceal from his creditors or the trustée any of the 
property alleged to hâve been so transferred, and his statements in 
regard thereto seem to be full and frank. It cannot, therefore, rightly 
be said that there was any concealment of the property so transferred, 
other than the fact that it was not listed in his schedules, and the trus- 
tée and his creditors were then advised by him of the property so 
transferred, when and how he acquired the same, the purpose of the 
transfer, and the considération he received therefor ; so that, if it was 
in fact a fraudulent transfer, the trustée and creditors were then given 
full information by him in regard thereto, which would enable the 
trustée to recover the same if he, at his own instance, or at the instance 
of the creditors, f elt disposed to make the attempt. 

The omission of the property from the bankrupt's schedules alleged 
to bave been so transferred may, in connection with other évidence of 
a fraudulent concealment of such property, be considered in determin- 
ing whether or not there has been an intentional fraudulent conceal- 
ment by the bankrupt of property to hinder, delay, and defraud his 
creditors; but the omission alone from the schedules of such property, 
especially when transferred more than four months before the bank- 
ruptcy, is not, as it seems to me, the offense contemplated by section 
29b (1) or (2) of the Bankruptcy Act; but the offenses so denounced 
are concealments of property within the four months preceding the 
bankruptcy and false oaths in bankruptcy proceedings, other than mère 
omissions of such property from the schedules, and contemplate the 
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coiicealment of property by some other act or acts upon the part of 
the bankrupt than merely omitting- it f rom the schedules, and affirma- 
tive false statements of some material fact or facts by the bankrupt 
in à proceeding in bankruptcy, willfully and intentionally made by 
him, knowing the same to be false. 

[4] It is true that it is held by some of the courts of bankruptcy 
that the offense denounced by section 29b, when alleged to defeat a 
discharge, is not required to be proved beyond a reasonable doubt. If 
this be true, then the bankrupt may be denied a discharge by évidence 
of a« àlleged offense, which would be insufficient to convict him of 
that offense, if he wasindicted and put upon trial therefor. He might 
thus be denied a discharge for an alleged offense, and afterwards ac- 
quitted thereof . It is not believed that Congress intended this, and in 
the absence of controlling authority I am unwilling to so hold- 

As to the alleged failure ^of the bankrupt to keep bocks of account, 
with intent to conceal his true financial condition, it is sufficient to say 
that he waS not engaged in any business, aside f rom that of the Henne- 
bry Clothing Company, of which he was a member and an active man- 
ager, that would' require him to keep such book accounts or records. 

The Conclusion therefore is that the spécifications of objections to 
the discharge are not sustained by the proofs, and the discharge is 
granted. It is ordered accordingly. 



FOX V. CHICAGO GKEAT WESTERN R. CD. 
(District Court, N. D. lowa, C. D. Seiiteuilier 17, 1913.) 
. No. 24. 

1. Xew Trial (§ 70*) — Grotjnds — Excessive Verdict. 

Since tlie auiouut of the verdict iii a Personal injury action will not 
be reviewed by tlie Circuit Court of Appeiils, tlie triiil court sliould care- 
îully cousider a motion by défendant for a new trial on tlie ground that 
the verdict allowed was excessive, to the end that no injustice should be 
periuitted becaus'e of an aWard not warranted by the évidence. 

[Ed. Note.— For other cases, see New Trial, Cent. l:)ig, §§ 153-156 ; Dec, 
Dig. § 76.*] 

2. Damages (§ 132*) — Excessiveness — Persckal Injitries. 

Plaintiff, a mail clerk, in perfect health, of good habits, and a strotig, 
Vigorous young luan earning ?1,100 a year, aiul betv.'een 25 and 26 years 
old, was injured in a wreck on March 15, 1912, on defendant's railroad. 
Plaiutlff was pinued under the wreckage for some bours, aud was ouly 
released by cuttlng into the car. He received a severe and compound 
fracture of botli lower hones of one leg near the ankle .loint, aud other 
bruises and injuries of a lesser nature. He was taken to a hospital, 
where the boues were set ; but they did not unité well, becaïue infected, 
and after three mouths he was taken to another hospital, where the bones 
were reset, aud they, with the wound, treated for several weeks, during 
ail of which time lie suffered niuch pain, mental and iihysical. It was 
several weeks betore he couUl get around atall, or that he was able to 
niove with the aid of crutehes, and at the time of trial In June, 1913. 
lie used a cane for that purpose. While in the hospital chronic nephritis 

*For other cases see same topic & § nu.mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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developed as a direct resuit of the injury, whioli will preveut hls en- 
gaglng in any arduous work, mental or physlcal, The ankle is perma- 
nently stiffened, and he will continue to sulïer mental and pliysical pain 
and requlre médical attention in tlie future. Under civil service rules he 
recel ved full salary up to March 15, 1913, after which he will receive half 
salary uutil March 15, 1914, wheii his pay will cease. Bcld. that a ver- 
dict allowing plaintiff $17,500 was not so excessive as to indicate passion 
or préjudice on the part of the jury. 

[Kd. Xote. — For other cases, see Damages, Cent. Dig. §| 372-385, 39B; 
Dec. Dlg. § 1.32.*] 

At Law. Action by Roy A. Fox against the Chicago Great West- 
ern Railroad Company. On motion for new trial- Denied. 

Kenyon, Kelleher & O'Connor, of Ft. Dodge, lowa, for plaintiff. 
Carr, Carr & Evans, of Des Moines, lowa, and Priée & Joyce, of 
Ft. Dodge, lowa^ for défendant. ' ■, 

REED, District Jndge. The plaintifï, while in the performance of 
his duties as a railway postal clerk in a United Stàtès mail car drawn 
by the défendant upon its railroad, was on March 15, 1912, near Eagle 
Grove, lowa, injured by the derailment of the car in which he was 
employed, and sued the railroad company to recover bf it damages 
for the injury he so sustained, aileging négligence of the défendant, 
which caused the derailment and wreck of the car: The trial reaulted 
in a verdict and judgment for the plaintifï in the sum of $17,500.; 

[1] The défendant moves to set aside the verdict and grant a new 
trial upon the grounds alone that the verdict is excessive and appears 
to be the resuit of passion and préjudice. No other complaint is made 
of the trial which resulted in the verdict and judgment. It is not 
probable that the appellate court will review, at the instance of the 
défendant, the action of the court if it dénies its motion based upon 
such grounds. Newcomb v. Wood, 97 U. S-. 581-584, 24 L. Ed. 1085 ; 
Chicago & Northwestern Railway Co. v. O'Brien, 153 Fed. 511-514, 
82 C. C. A. 461. The trial court should, therefore, carefuUy consider 
the motion of the défendant, to the end that no injustice shall be doue 
to it because of an award of the jury not warranted by the évidence. 

[2] Is the verdict unwarranted by the évidence, or is it the resuit 
of some improper motive of the jury in fixing the amount thereof? 
At the time of the injury the plaintifï was 25 or 26 years old, in per- 
fect health, of gôod habits, and a strong, vigorous young rrian, earning 
a salary in the government service of $1,100 a year, with an allowance 
for expenses while away f rom home, and was in the line of promotion 
at an advanced salary. In the wreck the car was turned over once or 
twice, completely demolished, the plaintiff caught in the wreckage, 
and pinned therein for some hours, and was only released by cutting 
into the car so that he might escape therefrom. He received a severe 
and painful fracture of both lower bones of one leg near the ankle 
joint, the broken parts extending or protruding through the flesh, and 
other bruises and injuries to his person of a lesser nature. The weath- 
er was extremely cold, and he was.exposed to it without sufficient 
clothing or cover to protect him against ils severity until he was taken 

*F(ip othercases Fee saMo îopj(; ù t -N'u:.;bkr in Dpc. & A::i. Digs. 1907 to diate; & Rep'r Indexes 



888 207 FEDERAL REPOKÏER 

to a hospital at Eagle Grove several hours after the wreck. The bones 
of the leg were there set, but they did not unité well, the wound did 
not heal and became infected, and after some three months or so he 
was taken to a Chicago hospita], where the bones were reset, and they, 
with the wound, treated for several weeks or perhaps months. Dur- 
ing ail of this time, he suffered much pain, both mental and physical, 
and some of the time severely. It was several weeks before he was 
able to be around at ail, later he was able to move around with the 
aid of crutches, and at the time of the trial (in June, 1913) he used a 
cane for this purpose. While in the hospital at Eagle Grove an af- 
fection of the kidneys developed, which continued during the time he 
was in Chicago and down to the time of the trial. 

The médical évidence regarding his condition is such as to warrant 
the jury in finding that the kidney trouble was the direct resuit of his 
injury in the car and the exposure immediately folio wing it, which 
finally developed into chronic nephritis, from which he will never 
recover, and which will prevent his engaging in any arduous work, 
mental or physical, in the future; that the injury to the leg may im- 
prove some, but the ankle is pennanently stiffened, and he will suffer 
mental and physical pain in the future as the direct resuit of his in- 
juries, and will require médical attention and assistance during the 
remainder of his life. He has not been able to do any work since 
his injury, but the government, under the civil service rules, has paid 
him the full amount of the salary he was then earning for one year 
thereafter,.or until March 15, 1913, and one-half of such salary since 
then until the time of the trial, and will continue to do so until March 
15, 1914, vi^hen such pay will cease, unless he is restored to the service, 
which under the rules he may be within a certain time, if there is a 
vacancy to which he may be reappointed and he is able to perform 
the duties that would be required of him. If he had remained in the 
service he would hâve been entitled to $1,200 a year after November 
1, 1912, $1,300 a year after July 1, 1913, and $1,400 a year after July 
1, 1915, which would be the limit of his pay, unless the grade of the 
run on which he was employed should be changed, or he should be 
promoted to some higher position. The défendant admits its liability 
for the plaintiff's injuries, and has paid the larger part of his hospital 
and other expenses, and contests only the extent of his injury and 
the amount he is entitled to recover therefor, and for such expenses 
as he may hâve paid. 

The foregoing is a brief statement of the évidence upon which the 
jury fixed the measure of the plaintiff's recovery. The plaintiff's loss 
of time and impairment of his earning capacity may be 'fairly approxi- 
mated from the évidence as to the extent and value thereof. But this 
is not the limit of his recovery. He is also entitled to recover for his 
physical injuries, and the pain and suffering that he has endured as a 
direct resuit of such injuries to the time of the trial, and for such 
time in the future that it is reasonably certain from the testimony that 
such pain and suffering will continue. There is no mathematical rule 
by which this can be measured ; and, while there may be diiîficulty in 
measuring it, it rests very largely in the sound discrétion and good 
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judgment of tlie jury, based upon the évidence as to the character 
and extent of his injuries. The verdict under review is large, and, 
though it may be larger than the court, if sittingas a jurer, would al- 
low, this alone is not sufficient to warrant interférence therewith ; for 
to do so would be to arbitrarily substitute the judgment of the court 
upon the amount of the damages for that of the jury, which it cannot 
rightly do. 

The true rule for determining the question presented by the motion 
is that unless the verdict is so large as to indicate gross error or reck- 
less disregard of the évidence upon the part of the jury in fixing the 
amount thereof, or that the jury was actuated by some improper mo- 
tive in arriving at the verdict, it should not be disturbed. Arkansas 
Cattle Co. V. Mann, 130 U. S. 69-75, 9 Sup. Ct. 458, 32 L. Ed. 854, 
and cases cited ; Retan v. Lake Shore & Michigan Southern Ry. Co., 
94 Mich. 146, 53 N. W. 1094-1097. In this case the verdict is not so 
large as to indicate a reckless disregard of the évidence as to the char- 
acter and extent of the plaintiff's injuries, or his condition directly 
resulting therefrom, and should not, therefore, be disturbed upon that 
ground. Nor is there anything to indicate that the jury was actuated 
by préjudice against the défendant, or by any other improper motive, 
in fixing the amount thereof. 

In this class of cases a défendant sometimes assails the moral char- 
acter of the plaintiff as affecting the amount of his recovery, without 
adducing any substantial évidence to sustain such claim. In such cases 
it may satisfactorily appear to the court that the jury bas enlarged the 
amount of the recovery as a punishment of the défendant for so as- 
sailing the plaintiff's character, and when it so appears the court 
should set aside the verdict, or require the plaintiff to remit a part 
thereof or submit to a new trial. There is an entire absence of any- 
thing of this sort in this case, for, as before stated, the défendant ad- 
mits its liability for the plaintiff's injuries, and offered only such tes- 
timony as might lessen the nature and extent of the plaintiff''s injuries 
and the amount he was entitled to recover therefor. The def endant's 
testimony was such that the jury might well findthat it did not ma- 
terially contradict that of the plaintiff" as to the character and extent 
of his injuries. The jury was composed of men of the highest char- 
acter, drawn from différent walks of lifé, and there is no ireason for 
believing that it was actuated by any other motive in assessing the 
plaintiff's damages than to award him such sum as would, in its judg- 
ment, fully, but justly, compensate him for the injuries he sustained, 
and the pain and suffering he has endured and will endure in the fu- 
ture as the resuit thereof. 

It would serve no usefûl purpose to review the many cases in which 
verdicts much larger than this for injuries no more severe than plain- 
tiff has suffered hâve been sustained as not excessive or prompted by 
any improper motive on the part of the jury, or to others where a 
lesser amount has been for some reason reduced, for the conclusion is 
that no sufficient reason is shown for disturbing this verdict. 

The motion for new triai; must therefore bedenied, and- it is ac- 
cordingly so ordered, to which ruling the défendant excepts. 
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READ V. NEFF étal. 

(District Court, S. D. lowa, S. D. June 19, 1913.) 

No. 2eM. 

1. Peocess (§ 119*)— Privilège — Parties in Attendance ox Court. 

Where the plaliitiff, lu au action peudln.c in tlie United States Court for 
the district in whlcli the défendant reslded, was a iiouresident of the 
State, he was privileged f rom beiug sued in such court while attending the 
trial of such action for the' purpose of couferrlng wlth hls lawyer, per- 
formlng such dutles as a litlgant usually perforins at a trial, and tes- 
tlfylng in that and other slmllar cases. 

[Ed. Note.— For other cases, see Process, Cent. Dig. §§ 148, 149; Dec. 
Dig. § 119.*] 

2. Attobney and Clie.nt (§ 16*) — Privilège — ,Psocess ^ Attendance at 

COL'ET. ' 

Where a nonresident plalutlfC, In an action pendlng In the United States 
Court, employed an attorney resldlng In another state, such attorney, 
whlle in attendance at the trial of such action, was privlleged from be- 
ing sued in such court. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 23, 
24 ; Dec, Dig, § 16.*] 

3. Attobney and Client (§ 16*)— Privilège— Pbockss — tTebmination. 

ïhe privilège of a nonresident attorney froni being sued In the United 
States Court whlle attendlng the trial of an action thereln in whlch he 
was attorney dld not oease upon the submission of the case to the Jury, 
where he remalned in the hope that the verdict would be announced be- 
fore hls departure, though he flnally left before the return of the ver- 
dict. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §| 23, 
24 ; Dec. Dig. § 16.*] 

Action by Elbert A. Read against F. T. Neff and another. On mo- 
tion by défendants to vacate tlie summons and tlie officer's return and 
to dismiss the case. IMotion sustained, service vacated, and case dis- 
missed. 

Earl R. Ferguson, of Shenandoah, lowa, for plaintifï, 
D. W. Higbee, of Creston, lowa, for défendants. 

SMITH Mc]?H:ERSGN, District Judge. [1, 2] ::This and two cas- 
es ■similar in principle- are pending upon motion of botli défendants to 
vacate the summons herein and the return of the officer mal<ing re- 
turn of the summons and to disrhiss the case. Tlie motion is based 
uponithe proposition that each'of the:defendants was privileged from 
being sued in this court at the time this action was brouglit, 

At the récent 'term 6i this court the said'F. T. Nefif had pending in 
this court at Creston,. lowa, an action against the said Elbert A. Read 
aiid two others -.for-damages grbwing out of anralleged fraudulent 
transaction involving corporate property at both Shenandoah, Iowa> 
and near Ottawia/Tll.i Mr. Nefï came to Creston, Iowà,tobe présent 
at the trial of this caise to the end that, hecould hâve conférences with 
his lawyer and perform' such duities as a litigant usuàlly performs at 

*For other cases see Èame toplc ê § truMEEE' In bec. & Atn. Digs. 1907' to date, & Rep'r Indexes 
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a trial. He also was a witness in this and the' other two cases of like 
nature. He now résides and for many years has regided in Illinois. 

The défendant Strawn is a member of the bar of many years' ex- 
périence and one of prominence. He is engaged in the gênerai prac- 
tice of law in Illinois and likewise is holding the office of Assistant 
Attorney General of that state. He was employed by Mr. Neff as 
his senior counsel. Mr. Neff employed Mr. Higbee, of Creston, 
lowa, as his junior counsel. 

[3] Mr. Neff and Mr. Strawn came from Illinois to Creston, lovva, 
solely for the purpose of attending to such litigation, arriving at Cres- 
ton the evening before the trial commenced, and departed for their 
homes in Illinois the morning following the conclusion of the trial, 
but departing before the jury had been able to reach a verdict. They 
could hâve left Creston, lowa, for their homes in Illinois the evening 
before after the jury had retired, but they elected to wait over hoping 
that the verdict would be announced before their departure. But, 
finding that the jury was not able to reach an early conclusion, they 
concluded to await no longer. The jury retired to consider its ver- 
dict at about 9 o'clock in the evening. At a later hour that evening 
the pétition in this case was filed, the summons issued, and service 
thereon made on Mr. Neff and Mr. Strawn at the law office of Mr. 
Higbee. On thèse facts each défendant insists that he was privileged 
trom being sued. I am of the opinion that each défendant is correct 
in his contention. This conclusion is in harmony with both reason 
and the authorities. 

It is true that Mr. Neff voluntarily came into the state of lowa, 
but he could not hâve brought his action in the courts elsewhere than 
in lowa because Mr. Read resided in lowa within this district and 
division. Mr. Neff must either hâve gone into the state courts of 
the county where Mr. Read resided and against whom he contended 
he had a cause of action or hâve corne into this court to insist upon 
his alleged cause of action. So that he was compelled in any event 
to come to the state of lowa to look after his litigation and testify as 
a witness or else abandon his claim. He elected, as he had a right to 
do, to bring his case in this court, and the contention that' he must 
either abandon his claim and not présent it to the court and not testi- 
fy as a witness, or to not submit himself to litigation, is not at ail per- 
suasive to this court. This court is open to ail litigants who can 
make averment of jurisdictional facts. He had the perfect right to 
come to this court and look after his casë,.aid in the' management 
thereof, and give his testimony. This is not denied. But it is con- 
tended that, if he did electto come, he must come with a club over 
his head, terrorizing both him and ail other litigants of like position. 
This is unsound and utterly at variance with the undoubted right of 
ail such litigants to perSiOnàlly présent their case, either- alone or with 
the aid of lawyers. And, if litigants coming from another state come 
at the péril of being sued, many would not come. And' this is true 
whether such litigant is to be sued on a just cauteé of action or is to 
be sued in vexatious litigation without merit.r ' : i 

It is said that this litigatioti gro\v.s eut of and iaCbrièected with 
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the alleged cause of action présentée! by Mr. Neff. If this is truc, 
the inquiry suggests itself that a coiinterclaim could hâve been pré- 
sentée! and one tria! would liave conciuded tlie différences between the 
parties. 

Every iitigant bas the undonbted right to sélect from the entire 
bar any lawyer deemed by him best to seiect. It is true that Mr. 
Strawn was an I!!inois !awyer. It may be true that Mr. Neff couid 
bave gotten an lovva iawyer who couid bave presented bis case just 
as well. But Mr. Neff desired the services of Mr. Strawn and sucli 
sélection was the concern of no other person. There is a spirit of 
comity between ail courts, national and state, by reason of which any 
court allows, on motion, an attorney from another jurisdiction to 
appear in a particular case. And it is not within the spirit of fair 
deaHng and such comity for this court to hold that, if a lawyer from 
another state comes into this court, be does so at the péril of being 
sued. The contention that Mr. Strawn should hâve left on the first: 
train that left Creston after the jury had been chargée! need only be 
stated as a réfutation of sucli a statemcnt. Ordinarily it is the duty of 
a lawyer to be in attendance when a verdict is returned and judgment 
thereon rendered. Mr. Strawn elected to attend to bis duty, but 
fînall}^ concluded to await no longer and left tlie matter in the hands 
of his associate, Mr. Higbee. 

There were five cases tried at one and the same time to the jury ;' 
they being Consolidated for trial purposes. One of the cases was 
by a trustée in banl<ruptcy, an officer of a United States court for 
the Northern District of Illinois. Mr. Strawn was attorney also for 
that trustée. Mr. Neff was also a witness for that trustée. It is true 
that the trustée bas not been sued in this court, but his lawyer bas 
been, and his witness has been, and the bringing of such action is 
tolerably close to the line of being in contempt, because it is the duty 
of this court to protect such trustée and his witness and his lawyer 
while so presenting their litigation. The lawyer and witness are en- 
titled to the protection of this court. There is a holding otherwise in 
BHght v. Fisher, Pet. C. C. 41, Fed. Cas. No. 1,542. But that was 
overruled by Judge Kane with the concurrence of Chief Justice Taney 
and Justice Gréer in Parker v. Hotchkiss, Fed. Cas. No. 10,739. 
Central Trust Companv v. Milwaukee (C. C.) 74 Fed. 442 ; Hoffman 
V. Bay, 113 Mich. 109, 71 N. W. 480, 38 L. R. A. 663, 67 Am. St. Rep. 
458, with cases cited to illustrate the point involved. And see Murrav 
v.:Wilcox, 122 lowa, 188, 97 N. W. 1087, 64 L. R. A. 534, 101 Am. St. 
Rep. 263. 

There are cases which hold that a party is not immune when at 
court in another county of the state of his résidence. But that is a 
proposition differing from the one now before the court. And that 
there are cases adverselv holding to that which this court holds is also 
true. Mullen v. Sanborn, 79 Md. 364, 29 Atl. 522, 25 L. R. A. 721, 
47 Am. St. Rep. 421 ;, Guynn v. McDaneld, 4 Idaho, 605, 43 Pac. 74, 
95 Am. St. Rep. 158; Baldwin v. Emerson, 16 R. I. 304, 15 Atl. 83, 
27 Am. St. Rep. 741; Iron Dyke Copper Co. v. Iroti Co. (C. C.) 132 
Fed. 208; Robbiris v. Lincoln (C. C.) 27 Fed. 342; 'Grëenleaf v. Peo- 
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ple's Bank, 133 N. C. 292, 45 S. E. 638, 63 L. R. A. 499, 98 Am. St. 
Rep. 709. Some of thèse cases are but inferentially in point. Those 
that are in point are not persuasive. 

The correct rule is as stated by Judge Ladd in the case of Murray 
V. Wilcox, 122 lowa, 188, 97 N. W. 1087, 64 L. R. A. 534, 101 Am. 
St. Rep. 263, where he said: 

"The immunlty from service of cMl process of a witness whlle attendlng 
a trial in a state other tlian that of his résidence to give évidence seems to be 
universally recognized." 

And défendant Neflf was such a witness. And as I think the equal- 
ity before the law, as relied on in some of the opposite holding opin- 
ions, requires a holding that ail persons are equal before the law. 
And such equality should allow ail persons to hâve the lavi^yer of his 
choice, wheresoever residing, to sue in any court, national or state, 
of any State or district in which the défendant réside^ And such 
rights of equality are not naked or barren rights, but rights which 
should be followed by his protection while going to, while attending, 
and returning from such court. The circumscribed state-Une argu- 
ment, across which it is perilous to go, is too nearly obsolète to be 
longer persuasive. 

The motion will be sustained, the service of the summons vacated, 
and the cases dismissed. 



McBRIDB v. KIEKPATRICK. 

(District Court, N. D. West Virginia. September 24, 1013.) 

CoTJBTS (5 349*) — Fedebal Courts — Eules or Décision — Constbuotion of 
State Statute. 

In determlning the meaning or construction to be given to the words 
"Personal transaction" and "communication," as used in Code W. Va. 
1906, § 3945, prohiblting a witness to testify as to Personal transactions 
or communications between herself and a person since deceased, the féd- 
éral courts will be governed by the décisions of the Suprême Court of 
Appeals of the state. 

[Ed. Note.— For other cases, see Courts, Cent Dig. S 925; Dec. Dig. § 
349.*] 

2. WiTNESSEs (§ 159*) — Tbansaction wrTH Pebson Since Deceased — "Peb- 

BONAL ÏBANSACTIONS" "COMMUNICATIONS." 

The words "Personal transactions" and "communications," used In Code 
W. Va. 1906, c. 130, § 23 (section 3945), prohiblting a party from testlfy- 
ing to Personal transactions or communications with a person since de- 
ceased, should be given a broad and libéral construction, to exclude ail 
évidence of work or labor performed or acts done by the party interested, 
or party to the suit, which would create or tend to create a llabllity 
asainst the estate or Interests of such deceased person, etc. 

[Ed. Note.— For other cases, see Wltnesses, Cent Dig. ;§ 629, 664, 666- 
669, 671-682; Dec. Dig. § 159.* 

For other définitions, see Words and Phrases, voL 6, pp. 5365, 5368; 
vol. 2, p. 1342.] 

8. Evidence (§ 138*) — Eelevanct. 

Where, ïn a suit by an executrix agalnst a tenant for years of a llm- 
Ited portion of testator's farm for an accounting, the tenant claimed cer- 

•For ottipr piivci" ""* narne topic & i numbek in Dec. & Am. Dlga. 1907 to date. & Rep'r Indezea 
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tain animais aiid Personal pronerty on tUe f ann as liaving been purehased 
for herseif, évidence showlng her pa.Vuient for otlier animais during hei' 
12 y ears' occupa ncy of the farmi wliieii animais were long since dead 
or consumed, was irrelevant. , , -, . 

[Kd. Note. — For other cases, see Evidence, Cent.. Dig. §§ 414. 414% : 
Dec. ipig. § 138.*] 

4. WlTNESSES (§ 159*) — COMPETENCY — TRANSACTION WITH PBRSOf* SiNCE De- 
CEASED. 

Wliere, in a .suit by an executrix .apainst a tenant for years of a por- 
tion of testator's farni for an accounting, défendant claimed that she pur- 
ehased certain animais and personal property for her own use, she was 
incompétent to testify, lu explanatiou <)f checks execiited and blUs paid 
by hei', and Introduced In évidence to show that she niade such purcliases 
on her own account, and not as agent for testator, as such évidence would 
relate ' to Personal transactions or communications between hérself and 
décèdent, concerning which she was disqualifled to testify, by Code W. 
Va. 1906, § 3045. 

[Ed. Xote.— For other cases, see Witnesses, Cent. Dlg. §§ 629, 664, 666- 
669, 671-682; Dec. Dig. § 159.*] 

In Equity. Suit by Harriet Elizabeth McBride against Emma Jane 
Kirkpatrick. On motion to exclude, testimonv. Granted in part. 
See, also, 203 Fed. 449, 120 C. C. A. 328' 

Henry M. Russell, of Wheeling, W. Va., and Thomas M. Kirby, of 
Cleveland, Ohio, for plaintifï. 

Wm. H. Cochran, of Pliiladelphia, Pa., for défendant. 

DAYTOJ;, District Judge. [1] It is substantially admitted that 
Mrs. Kirkpatriclv is an incompétent witness imdel" the West Virginia 
statute (Code 1906, § 3945), which imist govern by virtue of the 
act of Congress of June 29, 1906 (34 Stat. at Large, 618 [U. S. Comp. 
St. Supp. 1911, p. 271]) amending section 858 of the pnited States Re- 
vised Statutes, .as to "ail personal transactions ,,or: communications'' 
between her ând décèdent, Lee McBride; but her eounsel insist that 
her testimony is free from this objection, for that it relates only to 
the identification of Qhe;çks, and bills given by and rec'eipted to her 
for items of personal property bought of others and paid for by 
her. It becomea necessary i^qr us to, détermine, tberefore, the mean-; 
ing or construction given the.words "personal transaction" and "com- 
munication," as used in -this statuté. In doihg this, we should be 
governed bythe décisions of the Suprême Court ofAppeals of the 
State. ,i, The question has,i)een discu^sed, in Hogg's Equity Procédure, 
vol. !,:§§ 524-^527, and the West Virginia cases are therecited. 
'[2]' As stated in the last section cited : ■ 

, "A broHd aud libéral construction is. given to, the words 'Personal transac- 
tion,' in order to carry ihtb eîïect the true splrit and. niéanlùg of the law, 
and avoidthe evils against which it was designéd to guârd." ^ 

It is f urther there stated that : 

■'The statute exelûdes ail évidence of /workor labor perforuied or acts donc, 
given by the party Interested; or. a party to the suit, which would create or 

•For other oases^-see samè toDlo & § nfmbkb in Dec. fi:Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tend to ereate a liabillty agaiust the estate or iiiterests of such deceased or 
Insane person, whether the work was performed In or about the présence of 
the deceased" (or otherwise). 

[3] In Fouse v. Gilfillan, 45 W. Va. 213, 32 S. E. 178, and Poling 
V. Huffman, 48 W. Va. 639, 37 S. E. 526, it is held that the test of 
admissibility_ of such testimony is: ''Does it tend to prove what the 
transaction was?" If it does it is inadmissible. In this case this court 
by its decree ascertained that Mrs. Kirkpatrick was a tenant for years of 
a limited portion of McBride's "Brookside" farm — that is, of the hôtel 
and cottages, other than Gaymont — but not of any other portion of the 
real eState. This decree was affirmed by the Circuit Court of Appeals 
for this circuit. 202 Fed. 144, 120 C. C. A. 322. Certiorari was 
likewise refused by the Suprême Court, Subsequently, however, the 
Circuit Court of Appeals, upon rehearing, directed a modification of 
the original decree ifor two purposes,. and two only: First, to permit 
the parties "to put in such additional compétent testimony as they may 
be advised upon the question of the ownership of the pcrsonal prop- 
erty as claimed in the said answer [of Mrs. Kirkpatrick], and that 
said District Court do théreupon, upon the testimony in this cause and 
such additional testiniony as may be introduced, proceed to a final 
decree: upon such question" ; and, second, to give leave to the com- 
plainant (Mrs. McBride) "to prove any stim.s of money that were paid 
to the défendant [Mrs. Kirkpatrick] by Lee McBride during his Hfe- 
time, and require of her an accounting therefor." 203 Fed. 449, 120 
ce. A. 328. 

In obédience to that direction, this court has appointed an examiner 
to take the testimony tendered by the parties and report the same. 
The items of personal property, as set forth in Mrs. Kirkpatrick's 
answer, are not excessive in number nor their value great comparative- 
ly ; nevertheless she lias been introduced as a witness on her own be- 
half, and has been examiiied, to the extent of over 250 typewritten 
pages, largely about her payments for horses, cattle, pigs, chickens, 
and turkeys during the 12 years of her stay at Brookside — animais 
dead, consumed, and it would be supposed forgotten, long ago. For 
what purpose? Can it be assumed that such testimony can be relevant 
(to say nothing of its competency) to the détermination of whether 
she is entitled to certain existing property claimed by her answer, the 
right to which alone her inquiry is, by the Circuit Court of Appeals 
ruling, restricted ? Admit instantly that she purchased ail this mass of 
poultry, pigs, sheep and cattle; that she executed thèse hundreds of 
checks therefor ; that she paid thèse bills. What is there to show 
whether she did so for her own use in her conduct of the summer re- 
sort hôtel or not? Whether she did so as agent for McBride or on 
her own account? How can she undertake to testify in explanation of 
thèse checks and bills paid by her without attempting to prove "what 
the transactions were" between herself and McBride, a thing she is 
incompétent under the statute to do? The items of personal property 
existing, claimed by her in her answer, are fully known; they hâve 
been inventoried and listed. 
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. ' • Il 

[4] It would seem to.be an easy thing to take thèse îtems one by 
one, présent any compétent évidence showing her title thereto and 
pass on to another. If counsel bave an idea thatthis court will un der- 
take to make a settlement of ail the mass of items, accounts, and 
transactions arising from Mrs. Kirkpatrick's conduct, for 10 or 12 
years, of the summer hôtel business at Brookside, of McBride's 
10 or 12 years' conduct of the farming, dairy, poiiltry, and cattle 
business at Brookside, and also of the jumbled, intermingled, and 
confused joint conduct by both of thèse affairs, during ail of which 
years no settlements are shown to bave ever been attémpted by them, 
they are entirely mistaken. This court does not so understand the Cir- 
cuit Court of Appeals order, and will await further direction before 
undertaking such a practically impossible task. For the présent I 
will direct that any and ail checks, receipted bills, and paper évidence 
of title presented by Mrs. Kirkpatrick, that relate directly to any item 
of existing personal property claimed by her in her answer, remain 
as évidence in the record, excluding, however, her évidence in ex- 
planation thereof, so far as such explanation would tend to establish 
her right as against said decedent's estate to such property; this, 
on the ground of her incompetency to testify. Such testimony must 
be produced aliunde. This substantially takes her oral testimony, on 
both direct and cross examination, out of the record, and makes inr 
sistence upon the right to further cross-examination unnecessary. 

I may add, however, in the interest of sound practice, that such au- 
thorities as Blease v. Garlington, 92 U. S. 1, 23 L. Ed. 521, Thomson- 
Houston Electric Co. v. Jeffrey Mfg. Co. (C. C.) 83 Fed, 614, and 7 
Standard Proc. 311, 312, are conclusive in cbndemnation of counsel's 
right to instruct bis witness to refusé to answer questions on cross- 
examination, on the ground that such questions are immaterial and 
irrelevant; also that Caldwell v. Prindle, 11 W. Va. '307, settles the 
question that when a witness, incompétent under the statute .we hâve 
been considering, bas been called and examined, under objection, the 
cross-examination or the recall for further examination of such wit- 
ness by the opposing party does not either waive the disability nor 
render the évidence admissible. 
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EOMAN CATHOLIC CHURCH OF ST. ANTHONY OF PADUA T. PENN- 

SYLVANIA R. CO. 

(Circuit Court of Appeals, Thlrd Circuit. August 25, 1913.) 

No. 1,734. 

1, Nuisance (§ 3*) — Injueies to Pbopeett fbom Opération — "AcTiO!VA.BLn 

Nuisance." 

The consequentlal, Incidental, and unavoldable annoyance or damage 
resulting to the occupiers of land adjacent to a duly authorized railroad 
from its nonnegligent and careful opération does not constltute an "ac- 
tlonable nuisance," Irrespective of the extent of such annoyance or dam- 
age. 

[Ed. Note. — For otlier cases, see Nuisance, Cent. Dig. §§ 4, 5, 9-25; 
Dec. Dlg. § 3.» 

For other définitions, see Words and Phrases, vol. 1, p. 149.] 

2. CoNSTiTUTiONAL Law (§ 278*) — Eminent Domain (§ 2*) — Takinp or Prop- 

ERTT WlTHOUT COMPENSATION — DAMAGES FROM OPERATION OF RaILKOAD. 

Nor does the causing of such damage to the property owner by such 
nonnegligent opération of the railroad constitute a taking or appropria- 
tion of his property wlthout due process of law, or just compensation, 
In violation of the Constitution of the United States. 

[Ed. Note. — For other cases, see Constitutional Lavr, Cent. Dig. §§ 763, 
765, 767-770, 772-777, 779-806, 808-810, 816-824, 907-924, 942 ; Dec. Dlg, 
§ 278 ;» Eminent Domain, Cent. Dig. §§ 3-12 ; Dec. Dlg. 1 2.* 

Consequentlal and indirect damages, see note to 16 C. O. A. 468.] 

Appeal from the District Court of the United States for the District 
of New Jersey; John Rellstab, Judge. 

Suit in equity by the Roman Catholic Church of St. Anthonv of 
Padua against the Pennsylvania Railroad Company. Decree for de- 
fendant, and complainant appeals. Affirmed. 

Frank M. Hardenbrook, of Jersey City, N. J., for appellant. 
Vredenburgh, Wall & Carey, of Jersey City, N. J. (James B. Vr'-.d- 
enburgh, of Jersey City, N. J., of counsel), for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON. Circr.it 
Judges. 

GRAY, Circuit Judge. This is an appeal from a decree of the court 
below, dismissing a bill in equity, asking for an injunction and an 
award of damages. The bill of complaint allèges that complainant 
is a religions corporation and has been active as such since 1884, upon 
the lands and premises described in the bill. 

That the défendant was incorporated in 1846 as a common carrier, 
with authority to lease, hold, and operate a line of railway in the 
States of Pennsylvania and New Jersey, "and as such, at ail the times 
hereinafter mentioned, has maintained and operated, and still main- 
tains and opérâtes a railroad, with its main and side tracks, locomo- 
tives, freight and passenger cars, upon what is known as Sixth street, 
in Jersey City, Hudson county, New Jersey." 

That on the 20th day of September, 1884, the complainant became 
the owner of three lots in Jersey City, county of Hudson, and state 

*S'OT other cases se« same topic & i numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indezei 
207 F.— 57 
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of New Jersey, fronting on the westerly side of Monmouth street. 
(No map of the premises having beeii presented on either side, we as- 
sume that Monmouth street runs at right angles to Sixth street, and 
that the lots in question are situate in a block bounded on the south 
by Sixth street, on the east by Monniouth street, on the north by 
Seventh street, and on the west by Brunswick street.) How far thèse 
lots were from Sixth street, nowhere appears. That immediately 
thereafter, it caused to be erected thereon, at a large cost, a church 
édifice, since which time it has held continuously religions services 
therein. 

That on the lOth day of May, 1893, complainant became the owner 
of a lot qf land in the said city of Jersey City, situate on the north side 
of Sixth street, 100 feet west from the northwest corner of Sixth 
and Monmouth streets, and in the same block as the aforementioned 
lot. That complainant caused to be erected thereon, at a large cost, 
a résidence for the officiating priests attached to and connected with 
said church, since which time, the same has been continuously occu- 
pied as a home by said priests. 

That on June 11, 1898, complainant became the owner of four cer- 
tain lots of land in said city, and in the same block as the lots above 
referred to, fronting on Brunswick street 100 feet, but how far from 
Sixth or Seventh street does not appear. That immediately thereafter, 
complainant caused to be erected thereon a parochial school for edu- 
cational purposes, since which time the same has been continuously 
used as a school for upwards of 1,100 children. 

That on August 8, 1902, complainant became the owner of a lot of 
land on the northerly side of Sixth street, in said city, in the same 
block as the lots aforementioned. That immediately thereafter, it 
caused to be erected thereon an addition to the résidence of the officiat- 
ing priests connected with complainant's said church. 

That on March 20, 1905, complainant became in like manner the 
owner of a lot of land on the southerly side of Seventh street, in the 
said city, in the same block as the aforementioned lots, and that im- 
mediately thereafter it caused to be erected thereon, at large expense, 
a home and résidence for the Sisters and female teachers connected 
with said church and school ; since which time, it has been continuous- 
ly so used and occupied. 

That the buildings so erected are of substantial and costly construc- 
tion, and, except for the acts of the défendant complained of , conveni- 
ent, pleasant and healthful, and adapted and used for the respective 
purposes aforesaid ; and that the immédiate neighborhood has long 
been and now is thickly populated and exclusively a residential one. 

That the said défendant, for upwards of six years last past, in the 
opération of its said railroad, has maintained and operated upon said 
Sixth street, and immediately to the south of said lands and premises 
and structures of complainant, a Une of railroad track, upon which it 
opérâtes a great number of freight and passenger trains, cars, switch- 
es, engines and locomotives, which continuously, at ail hours of the 
day and night, pass upon said tracks, each making its characteristic 
noises, which locomotives attached to said trains, are now burning. 
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and for upwards of the past six years hâve continuously burned, vast 
quantities of what is known as soft or bituminous coal, and from the 
burnmg and partial combustion of which there arises, and continuous- 
ly for upwards of the past six years there has arisen, large and dense 
volumes of black smoke, soot, cinders, carbon, ashes, partiales of un- 
consumed coal, coal dust, and noxious, unwholesome gases, offensive 
odors and vapors, which are carried to, over, into, upon and through 
the lands, premises and structures of complainant, so owned, used and 
occupied by it as af oresaid ; by reason of which, the buildings of said 
complainant are seriously injured and their use, for the purposes 
aforesaid, seriously interfered with, to the great inconvenience and 
discomfort of those occupying said buildings and worshiping in said 
church. 

The bill then charges that the said acts of the défendant bave taken 
from the complainant property, consisting of the easement of light 
and air, and deprives it of the same without due process of law and 
without just compensation, or any compensation whatever, ''and that 
such acts of the défendant in such interférence with and appropria- 
tion of said property of your orator, has been and now is a violation 
of the provisions of the Constitution of the United States." 

The bill then avers that the aforesaid acts, use, occupation of 
and appropriation by the défendant, as aforesaid, constitute and are 
a nuisance and of spécial injury to the complainant, "and are unnec- 
essary, avoidable and unreasonable, and not necessarily connected with 
the construction or a reasonable opération of said railroad, and which 
acts are continuons and will cause great and irréparable loss to your 
orator and subject your orator to the prosecution of a multiplicity of 
suits for damages, unless the défendant be restrained by injunction 
from the commission thereof." 

The bill then concludes with the averment that the complainant is 
remediless in the premises, under and by the strict rules of the com- 
mon law, and can only bave relief in a court of equity. The bill 
therefore prays that défendant may be deemed to pay to complain- 
ant the sum of $50,000 damages suffered by it, by reason of the prem- 
ises, and that there be granted to complainant "a writ of injunction, 
commanding the said défendant, its agents, servants and employés, 
toabsolutely desist and refi'ain from so operating its said railroad loco- 
motives and engines as to cause or permit black smoke, particles of 
unconsumed carbon, soot, cinders, ashes, coal dust and noxious and 
unwholesome gases and offensive odors and vapors from its said 
engines and locomotives, to fall upon or enter into the premises and 
structures of your said orator, in such appréciable quantity as to in- 
terfère with the reasonable use thereof and render uncomfortable the 
reasonable enjoyment of the same by your orator, and the priests con- 
nected therewith and persons using the said respective structures of 
your orator." The bill then concludes with a prayer for a subpœna 
and answer by the défendant, without oath. 

The answer of the défendant dénies that it had ever maintained 
or operated a railroad on Sixth street in Jersey City. 

It allèges that, as lessee, it has maintained and operated, since 1871, 
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an elevated railroad, with five tracks, on the duly authorized right 
of way of the United New Jersey Railroad & Canal Company, on land 
between Fifth and Sixth streets, but not on any part of Sixth street. 

The défendant, further answering, avers that the Législature of the 
State of New Jersey, by an act entitled "An act to incorporate the 
New Jersey Railroad & Transportation Company," passed March 7, 
1832 (P. L,. p. 96), created a body politic and corporate, to exercise 
ail the powers and privilèges pertaining to corporate bodies and neces- 
sary for the purposes of said act; with ail the rights and powers 
necessary to the construction of a railroad, with as many sets of tracks 
as they may deem necessary, from a point in the city of New Bruns- 
wick to a point in the Hudson river, opposite the city of New York, 
and to take possession of lands needed for the site of the said road, 
and to acquire the same by purchase or conclemnation, in fee simple, 
and to charge and collect tolls, etc. 

That immediately after the passage of said act, the said New Jerse}' 
Railroad & Transportation Company surveyed and filed the route of 
their railroad from the city of New Brunswick to Jersey City, opposite 
the city of New York, and acquired the land and constructed a rail- 
road thereon, in accordance with the terms of the act, and in Septem- 
ber, 1834, o.pened said railroad as a public highway for the transporta- 
tion of property and persons, and maintained and operated said rail- 
road up to the time of the exécution of the lease thereafter mentioned. 

That the state of New Jersey, by an act entitled "An act to enable 
the United Railroad & Canal Companies to increase their dépôt and 
terminal facilities at Jersey City," approved March 30, 1868 (P. L,- 
p. 551), empowered the said New Jersey Railroad & Transportation 
Company, and the United Delaware & Raritan Canal Company, and 
the Camden & Amboy Railroad & Transportation Company, to ac- 
quire from the state the land under water in Harsimus Cove, in Jersey 
City, lying between tide water mark on the west, the deep water 
of the Hudson river on the east, the center of South Second street 
on the north, and the center of South Seventh street on the south, 
in the name of the New Jersey Railroad & Transportation Company, 
and to fin up and improve the same, by erecting wharves, piers, car 
and engine houses, and other buildings, and to buiid a branch rail- 
road, not exceeding 100 feet in width, from said property, so pur- 
chased as aforesaid, to some point in the présent line of the New 
Jersey Railroad, eastward of the deep eut in Bergen Hill, with as 
many separate tracks and rails as shall be deemed necessary, with 
power to procure the right of way for such branch railroad, either 
by purchase or by condemnation, in the manner prescribed by the 
original charter; and to construct the same as an elevated railroad, 
so as to pass over the streets of said city at least 12 feet in the clear 
above the same, in considération of a sum of money to be paid out by 
said companies to the state of New Jersey, the amount of which was 
to be ascertained by the Attorney General and three commissioners to 
be appointed by the Suprême Court. Subsequently, and agreeably to 
such an ascertainment, the New Jersey Railroad & Transportation 
Company and the other companies paid to the state of New Jersey 
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the siim of $500,000, and thereafter made a survey of its said brandi 
line and filed the route thereof in accordance with law, and at great 
expense acquired from the owners thereof, for the purpose of such 
branch railroad, as provided by said act, a route 100 feet wide from a 
point in the New Jersey Railroad, in the deep eut in Bergen Hill, 
to said lands in Harsimus Cove, and constructed and built on said 
route the elevated branch road authorized by the act ; that thereafter, 
the companies erected on the said lands in Harsimus Cove a terminal 
yard in connection with said branch railroad, with wharves, sheds, and 
a grain elevator, warehouses and tracks, ail at great expense. That 
the défendant commenced to operate the said branch railroad and said 
terminal yard on or about the fîrst day of May, 1872, with the full 
knowledge of and without objection from the owners of any of the 
lands set forth in the bill of complaint. 

That on or about the 30th day of June, 1871, the Delaware & Rari- 
tan Canal Company, the Camden & Amboy Railroad & Transportation 
Company, and the New Jersey Railroad & Transportation Company 
(commonly called the United Railroad & Canal Companies), by inden- 
ture bearing date that day, did grant and démise unto the Pennsyl- 
vania Railroad Company, the défendant, ail their railroads and ap- 
purtenances, and real and personal property, including the said Harsi- 
mus Cove property and the said branch line leading thereto, for the 
full term of 999 years. That said lease was validated and confirmed 
between the Companies and the Pennsylvania Railroad Company, by 
an act of the Législature of the state of New Jersey, approved March 
27, 1873. 

That défendant has been in possession of the property so leased, 
including the said land at Harsimus Cove and the said branch line 
from Harsimus Cove to the main line from the Bergen Cut, as lessee 
thereof, since the year 1871, and is now in such possession under said 
lease, and has been during ail that time and still is using and operat- 
ing the same for the transportation of goods and passengers in and 
across the state of New Jersey, from the city of Philadelphia to the 
city of New York. 

That the land for the said route to Harsimus Cove was acquired by 
the New Jersey Railroad & Transportation Company, prior to the 
year 1873, in accordance with the terms of their said charter, and 
that some of the persons from whom they acquired said land were 
at that time also the owners of the lands set forth in the bill of com- 
plaint, and that the said lands were granted to the said New Jersey 
Railroad & Transportation Company by said owners for use in oper- 
ating and maintaining a railroad thereon, in the way and in the man- 
ner in which said railroad is now maintained and operated ; and that 
from the year 1873 up until the présent time, the défendant has, by 
force of the franchises above mentioned, derived from the above men- 
tioned public grants, maintained and operated its railroad and run its 
trains along said route, doing no more damage to the lands adjacent 
to said route than that which incidentally and necessarily results from 
the transaction of such acts and business. 

The answer also avers that the défendant has, for over 30 years. 
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and since the said législative grant, had actual possession of the lands 
on said route uninterruptedly, and has uninteiTuptedly continued to 
operate their trains, cars, svvitch engines and locomotives over the said 
railroad on said route, in the same way and manner as they now main- 
tain and operate the same, and that there has been acquired, both by 
statute and prescription, the right so to do. 

And défendant finally dénies that it has in any wise infringed upon 
the rights of the complainant, as alleged in the said bill of complaint. 

Thèse allégations of the answer, for the niost part, especially those 
in regard to the législative history and opération of the railroad dur- 
ing the period since 1871, are not denied, and from the answer and 
évidence, we may also take, as undisputed, the f ollowing f acts : 

In 1887, an embankment 100 feet wide, with stone retaining v^'alls 
on each side, was substituted for the trestle. The top of this embank- 
ment is generally 18 feet above the level of Sixth street. The whole 
of the embankment is to the south of Sixth street, and of the tracks 
on the embankment, no portion of the same, or of the embankment, 
is located on that or any other street, but entirely on the land or right 
of way of the défendant company. 

There has been no change in the number of tracks on this embank- 
ment since 1887. 

From 1873 to 1905, the use of thèse tracks in transportation increas- 
ed, but since 1905, has remained stationary. 

The locomotives by which the trains are moved hâve always burned 
bituminous coal, from the burning of which characteristic smoke arose 
from the smoke stacks, and the cinders and dust forming this smoke 
were carried from this right of way to the adjacent land in diiïerent 
directions and différent distances, depending upon the force and direc- 
tion of the wind. The church of complainant fronts on Monmouth 
street, not on Sixth street. A four-story brick building, 25 feet in 
width, neither owned by nor in possession of the complainant, inter- 
venes between the church property and Sixth street. Ail other prop- 
erty, within an equal distance from the railroad, must be similarly af- 
fected by the opération of the same. 

It is also admitted that, owing to the nearness of this portion of the 
branch road to the freight terminal at Harsimus Cove, the road having 
been built to connect the said Harsimus Cove with the main line at 
Bergen Cut, the tracks on the south side of Sixth street, between Mon- 
mouth and Brunswick streets, are much occupied by shifting engines 
and in the making up of trains, incident to terminal opérations. 

It is admitted that no portion of the railroad is on Sixth street, as 
alleged in the bill of complaint, but is situated on a strip of land 100 
feet wide, south pf Sixth street and running parallel therewith, and we 
shall consider the bill as if amended in that important respect. 

The charge of the complainant, as set forth in its bill, is two-fold: 

(1) That the acts of the défendant hâve taken from the complain- 
ant its property, consisting of the easement of light and air to which 
it is legally entitled, and deprives it of the same without due process 
of law and without just compensation, or any compensation whatever, 
in violation of the Constitution of the United States. 



KOMAN OATHOLIC CHUKCH, ETC. V. PENNSYL VANIA B. CO. 903 

(2) That the aforesaid acts, use, occupation of and appropriation 
by the défendant, as aforesaid, constitute and are a nuisance of spécial 
injury to complainant, and are unnecessary, avoidable, and unreason- 
able, and net necessarily connected with the construction or a reason- 
able opération of the said railroad. 

The latter paragraph seems to suggest, although it does not charge, 
négligent management by the défendant of its locomotives, and that 
the injury complained of was the resuit of such négligence. On page 
66 of his brief , counsel for complainant says : 

"While this action Is not bawed upon any allégation of négligence, yet the 
acts of nuisance of vvlilcli the plalntiff coniiilains are due to négligence." 

On page 70 of his brief, complainant's counsel makes the following 
statement : 

"The allégations of the plaintift's bill, that the acts of the défendant are 
unreasonable and unnecessary, do not charge that they are negligently done, 
as they may hâve been committed after the exercise of ail the care and cau- 
tion possible." 

On this ground, he distinguishes the présent case from the case of 
Bunting v. Pennsylvania Railroad Co. (C. C.) 189 Fed. 551, saying 
that that was an action based entirely upon négligence, which, being 
alleged, it became the duty of the plaintifï to establish, and in failing 
to do this, the plaintifï did not make out a case. So also on this 
ground, the présent case is distinguished, by counsel for the com- 
plainant, from Jenkins v. Pennsylvania R. R. Co., 67 N. J. Law, 331, 
51 Atl. 704, 57 L. R. A. 309, in which the action at law was brought 
against the défendant company for negligently operating its locomo- 
tives in such manner as to cause them to émit smoke denser and great- 
er in volume than was reasonably required for the proper opération 
of the railroad. 

Thèse positions of the complainant are somewhat confusing, as a 
number of pages of its brief are devoted to showing that the défend- 
ant was guilty of négligence in its use of bituminous coal, and in so 
firing its engines as to produce more smoke than was necessary for 
the proper opération of the road. 

But the gravamen of complainant's argument rests on two proposi- 
tions : 

First, that the émission of smoke from the engines of the défend- 
ant, while operating its road on its own land, parallel with Sixth 
Street and in the block between Brunswick and Monmouth streets, in 
such quantities as to enter into and upon complainant's premises, con- 
stituted of itself an actionable nuisance and a taking and appropriation 
of the complainant's property, to wit, its easement of light and air, 
without due process of law and without compensation, in violation of 
the Constitution of the United States and of the state of New Jersey 
in that behalf. 

Second, that the complainant is entitled to an award of damages 
and to an injunction inhibiting such conditions, without regard to 
whether the smoke, gases and noises were occasioned by any négli- 
gence on the part of the défendant, or resulted after the exercise of 
ail care and caution possible on its part. 
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The défendant relies upon the fact that it is a quasi public corpora- 
tion, and as such lias been authorized by the Législature in its charter 
to locate its railroad as a highway for the transportation of passengers 
and commodities between the two definite points, Harsimus Cove and 
Bergen Cut, and that as a public corporation, it bas been clothed with 
the right of eminent domain, without which, such a necessary im- 
provement as a turnpike road or a railroad could not be constructed 
for the accommodation and convenience of the public. 

It is not denied that the railroad of the défendant, as hère com- 
plained of, was lawfully located, as authorized by the Législature 
of New Jersey and for the public purposes stated in its charter. To 
fulfill thèse public purposes, it was authorized, among other things, 
to use steam for the propulsion of its engine and the movement of its 
trains. Steam, of course, cannot be created except by the combustion 
of fuel, and the combustion of fuel inevitably produces more or less 
smoke. Thèse usual and normal results of the opération of a railroad, 
like the noises created by the movement of its trains, are necessarily 
contemplated and taken into account by the Législature that authorizes 
its construction. They enter into the common expérience of modem 
life and are recognized as necessary accompaniments of the conveni- 
ence and advantages which railroad transportation brings to the pub- 
lic. Their sufferance is one of the penalties of living in a large com- 
munity like a city. The annoyance and inconvenience occasioned 
thereby are to be viewed froni the same légal standpoint as are the 
annoyance and inconvenience necessarily suifered by those who live 
along a turnpike or other highway. Some dust and noise arising from 
the traffic along such highways, are the necessary and unavoidable 
incidents of the authorized and lawful use thereof. The same may 
be said of the noise of street cars. It is an undoubted annoyance to 
the people living along their route. To many people, it is a serions 
annoyance, often interfering with sleep and quiet home life. As said 
^y Judge McPherson in the case of Bunting v. Pennsylvania R. R., 
supra, the perfectly proper use of thèse vehicles constitutes an annoy- 
ance, from which people suffer and sometimes seriously, but this in- 
convenience is an injury for which there is no redress. 

[1] It may be stated, therefore, as a principle well established by 
reason and authority, that the consequential, incidental and unavoid- 
able annoyance or damage resulting to the occupiers of land adjacent 
to a duly authorized railroad, from its nonnegligent and careful opér- 
ation, does not constitute an actionable nuisance. It is also equally 
well established that, where such damages are the resuit of the want 
of due care and skill in the conduct and opération of the railroad, the 
défendant company is liable to those injured thereby. 

[2] The correctness of thèse propositions seems to be recognized 
by the complainant, as the stress of its argument, as we bave pointed 
out, is not placed upon any contention that the damage complained of 
was caused by the négligent opération of its railroad by the défendant, 
but, that the coming of the smoke and cinders upon the complainant's 
premises, without regard to whether such coming was the resuh of 
négligence of the défendant in the opération of its road, or was c: :^- 
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sistent with the utmost care and skill in such opération, was a taking 
of complainant's property without due process of law or just com- 
pensation, and was within the constitutional inhibition in that regard. 

This point is urged with much plausibiHty of argument by counsel 
for complainant, and the cases cited in its support require careful 
considération. 

There must be something peculiar and exceptional in the situation, 
to warrant the contention that the normal resuit of the careful opéra- 
tion of a railroad authorized by law, is the taking of private property 
for public use, within the inhibition of the Constitution. A careful 
examination of the cases cited and quoted from in the brief of the 
counsel for the complainant, justifies this assumption. We refer now 
to a few of those which seem to be most relied upon, and the opinions 
in which are most largely quoted from in complainant's brief. 

The first of thèse, Chicago G. W. Rv. Co. v. First M. E. Church, 
102 Fed. 85, 42 C. C. A. 178, 50 L. R' A. 488, was a case in which 
the défendant company, by virtue of the right granted by a munici- 
pality to operate and maintain a railroad on a public street, claimed 
the right to erect a water hydrant in the middle of said street, for the 
use of its locomotives, opposite the center of the church building of 
the plaintiff and 35 feat distant therefrom, and a dépôt or station on 
the opposite side of the street, 60 feet distant from said church. The 
gravamen of the complaint, as stated by the court, was that, by reason 
of the location of said dépôt and the érection of said water tank, the 
engines of the défendant company were constantly going backwards 
and forwards in front of the church, on Sundays and other days, for 
the use of said water hydrant, and by the noise, smoke, cinders, etc., 
interfered with and impaired the easement of the complainant as an 
abutting owner on said street. In référence to thèse facts, the court 
of Appeals for the Eighth Circuit said: 

"Whatcver the fact iiiay be, uo complaint is made In the i)etitlon In this 
case on account of the niere movement of trahiis over the defendant's track 
in the street. It is the conséquences flowiug from the u.se of the street and 
its track for other purposes than uierely inoving its trains, that is com- 
plaiued of. * * * Granting, therefore, that the défendant hud a riglit 
to run its trains over the traclv on (Jhoctaw street, and that it was not liable 
for any damages unavoidably resultiug therefrom, this concession falls far 
short of supporting the défense in this action. It dld more than run its trains 
over its track. It erected a station, at which its passenger trains stopped, 
and a water hydrant in the middle of the street, under the very Windows of 
the churcli, at which ail its trains, freight and passenger, stopped to take 
wMter. * * » it was not compétent for the city to make a grant to the 
]-ailroad company, which would exempt it from liabllity to the abutting owner 
for malntaiuing such a private nuisance. But the city made no such grant, 
cither expressly or by implication. Tlie rule, that no one will be heard to 
complaiu of the proper exercise of a lawful authorlty, cannot be invoked to 
•shield the défendant in this case. The railroad company had no authorlty 
to erect its water hydrant where it did. * « * Conceding that the noise, 
vibrations and inconvenieuces and annoyances which are unavoidable in the 
îlawful runniug of trains over a railroad track, and which are connuon to 
the whole public and to ail the abutting owners of property on the street, 
are not actionable injuries, the plaintiff's riglit of action is not affected 
thereby." 
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The language quoted by counsel in his brief, from tliis opinion, rcr. 
fers to this unlawful occupation of the street in front of complainant's 
property, which, together with the noises, smoke, etc., incident there- 
to constituted a nuisance and invasion of the easement of the com- 
plainant upon said street, as an abutting owner thereon. 

The acts complained of were not necessary to the authorized opéra- 
tion of defendant's road. It is in this respect not unlike the leading 
case of B. & P. Ry. Co. v. Fifth Baptist Church, 108 U. S. 317, 2 Sup. 
Ct. 719, 27 L. Ed. 739, cited by the complainant and recently consid- 
ered by this court in the case of Bunting v. Penna. R. R. Co. The 
hydrant and station, the sources of the injury complained of, were 
not necessary to the opération of the road. Like the repair .shop in 
the Fifth Baptist Church Case, they concerned the rights and conduct 
of the défendant in its private capacity, and they could hâve been lo- 
cated in some other convenient place, where the annoyance therefrom 
would not hâve constituted either a private or pubHc nuisance. 

So, in the well-considered case of Muhlker v. Harlem Railroad Com- 
pany, 197 U. S. 544, 25 Sup. Ct. 522, 49 L. Ed. 872, cited by com- 
plainant. Plaintifï sued to enjoin the use of a certain elevated rail- 
road structure on Park avenue, in the city of New York, in front of 
his premises, unless upon payment of the fe^^ value of certain ease- 
ments of light, air and access, and other riglits appurtenant to prop- 
erty abutting on said public street. It appears that, in pursuance of 
législative authority prior to the érection of the elevated railroad 
complained of, the road ran partly on the surface of the street and 
partly in a eut or trench, the latter being flanked by walls tlrree feet 
high. Pursuant to an act of the Législature of the state of New York, 
of 1892, there was constructed along said Park avenue, in front of 
plaintifE's premises, a new permanent elevated railroad structure of 
iron and steel, about 59 feet wide, with four tracks laid on a soHd road 
bed, having a mean élévation of about 31 feet above the surface of 
said avenue. It was contended by the défendant company that this 
was a mère change of its railroad from the surface to the elevated 
structure, and within the gênerai powers granted to it by the Légis- 
lature. The court held, however, that the new structure was a new 
taking of private property rights, to wit, the easement of Hp-ht and air 
of an abutting owner on the street, above the surface thereof, Mr. 
Justice Day saying in the course of his opinion on behalf of the court: 

•'It Is impossible for us to couceive of a city witliout streets, or auy beuefit 
in streets, if tlie property abuttlug on tlieni lias not attacheil to it as an 
essential and inviolable part, easements of llglit and air as well as of access." 

The abutting owner, subject to the right of the public in the street, 
as a highvi'-ay, had a well recognized property right in the easement 
of light and air and access in and to such street. This property right 
was clearly invaded, if not destroyed, by the change made by de- 
fendant from a surface or sunken road to the permanent physical 
structure of the elevated road complained of, and by the smoke and 
other annoyances incident to the opération thereof. But it will be ob- 
served that the smoke annoyance was only considered as part of and 
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incident to the unlavvful taking, by tlie permanent structure, and 
part of the conséquences of an unlawf ul act, and there is no intimation 
that it would hâve been considered by itself an actionable nuisance, 
or unlawful taiiing, as incident merely to the surface or sunken road. 

The importance, if not the paramount authority, of the New Jersey 
décisions in this regard must not be overlooked, and it is recognized by 
counsel for the complainant, who rehes strongly for the support of 
his contention upon the supposed authority of Penna. R. R. Co. v. An- 
gell, 41 N. J. Eq. 316, 7 Atl. 432, 56 Am. Rep. 1. The facts, as dis- 
closed in the opinion of the court in that case, are that the complain- 
ants vvere owners and occupants of a dwelHng house, on the south- 
erly side of Bridge street, between Second and Third streets, in the 
city of Camden. The defendant's tracks ran through the central part 
of Bridge avenue, in front of complainant's dwelling, across Second 
street, into its terminal yard, which extends from the westerly side 
of Second street to the Delaware river. The bill averred that the de- 
fendant used its tracks in front of complainant's house, for the pur- 
pose of distributing cars and making up trains in its freight and pas- 
senger business, and that it kept locomotives and cars laden with live 
stock standing there, so that by reason of the stenches, noises, smoke, 
steam and dirt thereby occasioned, the comfort of complainant's home 
was seriously inipaired. And an injunction was prayed for. 

The defendant's justification was rested upon the ground that the 
Législature and the common council of Camden had authorized the 
défendant to use Bridge avenue for its business; that its business re- 
quired such use as the défendant had hitherto made, and therefore the 
use could not be, in a légal sensé, injurions. The court said : 

"ïhere are two sutticient answers to this claiin. The flrst is that neither 
tlie Législature nor the conmioii comieil has attempted to graiit so extensive 
a privilège as is hère set up. The charter of the Cauideu & Aniboy Raii- 
road Company (the lessor of the défendant), passed in 18.S0, authorized it to 
construct and operate a railroad, witli ail necessary appendages, witliin lini- 
Its euibracing the locality now under considération. In 18.'i4, the Camden 
connnon council, by resolution, authorized that conipany to use Bridge ave- 
nue for the purpose of its roadway. * * * In 1SG2 the city council, by 
'An ordlnance to afford facillties to the Camden & Amhoy Railroad Company 
for the runuing of their trains through the city of Camden,' gave its con- 
sent and authority to the conipany to lay side tracks, running obllquely from 
a point on the railroad, along Bridge avenue, between Second and Third 
streets, to and upon the company's dépôt property lying west of Second street. 
From thèse laws and régulations arise whatever rights the défendant, which 
is the lessee of the Camden & Amboy Railroad Company, appears to hâve in 
Bridge avenue, in front of complainants' house. In our judgnieut, they indi- 
cate that those rights are such as pertain to the use of the avenue for the 
])urposes of a way, not for the purposes of a station yard. The primary 
iirivilege glven is that of passage; this and its reasonable incidents coveV 
tlie whole scope of tlie grant. * * * But wheii, in the ordinary course of 
its business, the conipany dévotes a portion of its roadway to station pur- 
poses, it goes beyond express législative sanction, and can support itself, if 
at ail. only as a private individual iiiight. This is what the défendant dld 
in Bridge avenue. Having a right of passage there, it used its tracks as 
though they were within its terminal yard, and so used theni coustantly in 
its every-day concerns. For this there is no législative or municipal authority. 

"But, secondly, an act of the Législature cannot confer upon individuals or 
private corporations, actiug iirimarily for their own profit, although for pub- 
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lie benefit as well, any risht to deprive persous of the ordinary enjoyment of 
their property, except upon condition that Just compensation be first made 
to the owners." 

Of course, this language must be taken in connection with the f acts 
of this case, as discussed in the previous part of the opinion. It had 
just been decided that neither the Législature nor the common council, 
by authorizing the défendant to build its road on Bridge avenue, had 
authorized it to create a terminal yard or station on that avenue, and 
that the location and buildings of such yard and station must be taken 
to be done in the private individual capacity of the défendant, and 
therefore not incident to the public purposes for which a passage way 
for its tracks was granted along Bridge avenue. It was therefore in 
the second place properly and logically argued that neither the Légis- 
lature nor the common council of Camden could authorize the use of 
the Street for thèse private purposes of the corporation, as distinguish- 
ed from its public purposes, to the détriment of the owners and occu- 
pants of dwellings abutting on said avenue, without making compen- 
sation therefor. This is the doctrine in B. & P. Ry. Co. v. Fifth Bap- 
tist Church, viz., that in the location and érection of a repair shop, the 
Company was acting in its private capacity, and it was not necessary 
for its public purposes that such shop should be erected on the par- 
ticular site chosen. The opinion concludes: 

"It must not lie satliered from thèse propositions tliat ail tliose inconven- 
lences, which are the necessary concomitants of the location of railroads lu 
populous neijrhliorhoods, are to be considered civil injuries. That railways 
shall he so eonstructed and operated is required l)y the unanimous consent 
of the community. and the annoyauces thence unavoidably arising are not 
of sutlicient iniiioilance to he regarded as invasions of those rights of prop- 
erty which society rec(!gnizes and protects. The.v must beclassed rather among 
those limitations wliich the social state imposes upon the en.1oyment of pri- 
vate property for the connnon good." 

We cannot, however, agrée with the closing sentence of this para- 
graph, quoted by complainant's counsel, if it means, as argued by him 
(which we do not assume that it does), that the liability of the défend- 
ant can be made to dépend upon the degree of the annoyance caused 
by the opération of the road, without regard to whether that opération 
be conducted negligently or with the utmost skill and care. If, by 
the exercise of due care, such annoyances are avoidable, of course the 
défendant Company should be held liable therefor. What we bave 
said, however, as to the facts and opinion in this case are sufficient to 
show that its ratio decidendi does not toucli the issues in the case now 
before us. 

This judgment of the Court of Errors and Appeals was made in 
1886. In 1888, the Suprême Court of New Jersey delivered its opin- 
ion, by Chief Justice Beaslev, in the case of Beseman v. Penna. R. R. 
Co.', 50 N. J. Law, 235, 13 Âtl 164. 

The suit was for damages alleged to bave been done to the bouses 
and lands of the plaintifï, by the running of defendant's trains. The 
défendant was the same as the défendant in the présent case, and the 
part of the road on which it is alleged the injuries complained of ovi-^- 
inated, is the same as that involved in the présent suit, to wit, tliiit 
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part of the road between Harsimus Cove and Bergen Cut which runs 
on an elevated structure south of Sixth street and parallel therewith. 

The déclaration, in substance, alleged that the plaintiff was the own- 
er of certain lots of land in Jersey City, fronting on Fifth street, on 
each of which lots there were dwelling houses on the front and rear, 
,and that the défendant, on the Ist of January, 1874, built an elevated 
track for a railroad (the same which is now complained of), running 
at the rear of said lots and very near, to wit, within ten feet, to the 
rear of the dwelling houses situated on the rear of said lots, and has 
so used said elevated track for the passage of locomotives and cars 
in the transportation of cattle, sheep, swine, etc., as to render said 
dwelling houses of said plaintifï unlit for habitation, and of no use 
or value to said plaintifï whatever, and that said défendant, during 
ail the time aforesaid, both on the day named and at ail hours of the 
nighttime, has wrongfully allowed its cars, so loaded, emitting noi- 
some and unhealthy odors, to stand upon said track within close prox- 
imity, to wit, the distance of ten feet, to the dwelling houses on the 
rear of said lots, and has then and there shifted and distributed its 
cars and blown the whistle of its locomotives, and started its trains 
of cars, and suddenly stopped and backed them, and started them 
again, causing great and unusual noises in the neighborhood of said 
dwelling houses, and causing divers noxious, offensive and unwhole- 
some vapors, fumes, smoke, smells and stenches to flow, arise and 
surround said dwelling houses, and thereby also jarring the doors 
and walls of said dwellings and breaking plaster upon the walls, and 
by means aforesaid has driven the tenants from said houses and has 
rendered the same untenantable and unfit for use, etc. 

The first plea was the gênerai issue. The second was a spécial trav- 
erse, in which the défendant set out its chartered right to build this 
elevated road between Fifth and Sixth streets, in Jersey City, and 
parallel therewith ; that after its construction, the défendant, in order 
to carry into efïect the objects of the incorporation, used the same in 
the prosecution of its business as a common carrier of passengers and 
freight, during the time mentioned in the déclaration, as it lawfully 
might do, by reason of the authority aforesaid, and that the noises 
arising from the passage, shifting and distribution of its cars and 
blowing of the whistles of its locomotives, and the smoke from its 
engines, complained of by the plaintifï, were necessarily created in 
the careful and skillful opération of its road, and were the supposed 
grievances of which the plaintifï in her déclaration complained ; "with- 
■out this," etc. 

On the demurrer to this plea, Beasley, Chief Justice, speaking for 
the court, said among other things : 

"Its [defemlant's] position is that for such incideutal and iHiavoidal)le dam- 
age it is not rcsponsible. The iilaintiff occupies the opposite ground, olaindng 
that wlth respect to pi'ivate property a railroad Is, per se, a nnisance wlien- 
ever it throws a detrnnent sueh as woukl lie aetiouahle at connnon law on 
Bucli property. That this proposition, on which the plaintitï's case rests, is 
a inost nionientous one is at once apparent. If it sliLUld l)e sastained, an 
illlniitahle fiekl of litigation would l:e oponed. If a raik'oad, h.y the ueces- 
.sary concomitants of its use, is an actlonatie musaiice with respect to tlie 
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plalntifE's property, so It must be as to ail otlier property în Its vicinlty. It. 
Is not only those who are greatly damnifled by the illégal act of auother to- 
vvhom the law gives redress, but its vindication extends to every person who 
is damnifled at ail — iinless, indeed, the loss sustaiued be so siuall as to be 
uiinoticeable by force of the maxini, 'De miiiimis non curât lex.' The noises, 
and other disturbances necessarily attendant on the opération of thèse vast 
Instruments of connuerce are wide spreading, iuipairiug iu a sensible degree,, 
souie of the usual conditions upon which dépend the full enjoymeut of prop- 
erty in their nelghborhood ; and conse<]ueutly, if thèse conipanies are to be 
regarded purely as private corporations, it inevitably results that they must 
be responsible to eacli person whose possessions are thus molested. Such a 
doctrine would niake thèse companies, touching such landowners, gênerai 
tort-feasors ; their tracks run for miles through the clties of the state, and 
every land owner on each side of the track would be entitled to bis action ; 
and so in the less populated districts, each proprietor ot lands adjacent to- 
the road would hâve a similar right, and thus the lltigants would be nuni- 
bered by thousands. It is questionable whether the running of railroads; 
would be practicable if subjected to such a responsibility." 

The whole of this opinion must be read, to appreciate the clearness 
of its reasoning and the broad statesmanship, as well as the judicial 
acumen of its conclusions. In the course of his opinion, the Chief 
Justice refers to the case of Pennsylvania Railroad Co. v. Angell, 
supra, and the B. & P. Ry. Co. v. Fifth Baptist Church, supra, upon 
both of which counsel for the plaintifï relies. 

"Neither of thèse décisions," he says, "is in point, and the principles of' 
law declared in the latter is (sic) directly adverse to the proposition laid as 
the basis of this suit. The former of thèse précédents presented to the court, 
tbe naked proposition whether the railroad Company, the défendant in the 
proceeding, should be restrained froni dolug certain aets which were obvl- 
ously ultra vires. * * * l'he décision of the Suprême Court of the United 
States, ,1ust referred to, rested on the sanie basis. A railroad Company had 
loeated its repair shop and engiue house next to a church, to which it was 
a nuisance by reason of the noises occasloned by the business carried on at 
the place. The court declared that the conipany conld not .iustify the main- 
tenance of such a nuisance. The proprlety of this resuit seems nnrpiestiona- 
hle. The railroad Company, in selectiiîg a place for repair shops, acted al- 
together in Its private capacity. Such location was a matter of indifférence 
to the public, and consequently, with respect to such an act, the corporation 
stood on the footing of an individual and was entitled to no superior ini- 
muulties. But in this same case Mr. Justice Field, in his opinion, is careful 
to emphasize the différence in légal results between those damages which are 
the necessary product of the running of a railroad and those which are not 
«f that character, for he says: 'Undoubtedly a railway over the public high- 
ways of the district, including the streets of the city of Washington, may be 
authorized by Congress, and if when used with reasonable care it produces only 
that iucidental inconvenience which unavoidably follows the additional occu- 
pation of the streets by its cars, with the noises and disturbances necessarily 
iittending their use, no one can couiplaln that he is incommoded. Whatever 
consequential annoyance may necessarily follow froni the runniiig of cars 
ou the road with reasonable care is danuium absque injuria. The private in- 
convenience in such case nuist be suffered for the public accommodation.' " 

The opinion in the Beseman Case then disposes of the constitutional 
question, as to the taking of private property without compensation, 
on the reasoning hereinbefore indicated. We hâve dwelt upon this. 
case at such length, because of the importance and authority it has at- 
tained as a leading case in the jurisprudence of this country. We 
hâve been referred to no décision of the fédéral or state courts, in 
which its reasoning and conclusions hâve been directly controverted. 



KOMAN CATIIOLIO CHUBCH, ETC. V. PENNSYLVANIA R. CO. 911 

This judgment of the Suprême Court of New Jersey was afterwards 
unanimously affirmée! by the Court of Errors and Appeals, for the rea- 
sons given by the Suprême Court. 52 N. J. Law, 221, 20 Atl. 169. 

Many cases in other states hâve been cited by counsel for the de- 
fendant, in which Beseman v. Penna. R. R. Ce. is approvingly re- 
ferred to. The principle established bas also been affirmed by so 
many décisions in the courts of New Jersey, that it may now be con- 
sidered as the settled law of that state, as shown in the foUowing list 
of cases cited by counsel for the défendant: Church of Holy Com- 
munion V. Paterson Extension R. R. Co., 46 N. J. Eq. 376, 20 Atl. 
169; Simmons v. Paterson, 60 N. J. Eq. 38,S, 45 Atl. 995, 48 L. R. A. 
717, 83 Am. St. Rep. 642; M. E. Church v. Penna. R. R., 48 N. J. 
Eq. 455, 22 Atl. 183 ; Stockton v. Central R. R. Co., 50 N. J. Eq. 72, 
24 Atl. 964, 17 L. R. A. 97; Hayes v. Waverly & Passaic R. R. Co., 
51 N. J. Eq. 350, 27 Atl. 648; Ridge v. Penna. R. R. Co., 58 N. J. 
Eq. 176, 43 Atl. 275; Marcus Sayre Co. v. Newark, 60 N. J. Eq. 362, 
45 Atl. 985; Thompson v. Penna. R. R. Co., 51 N. J. Law, 43, 15 
Atl. 833 ; Costigan v. Penna. R. R. Co., 54 N. J. Law, 236, 237. 23 
Atl. 810; Roebling v. Trenton Ry., 58 N. J. Law, 674, 34 Atl. 1090, 
33 L. R. A. 129; Church of the Holy Communion v. Paterson R. R., 
68 N. J. Law, 410, 53 Atl. 449, 1079; Jenkins v. Penna. R. R. Co., 
67 N. J. Law, 332, 51 Atl. 704, 57 L. R. A. 309. 

In some of thèse cases, it is expressly pointed out that the judg- 
ment in Beseman v. R. R. in no wise conflicts with that in Penna. R. 
R. V. Angell, which fact is apparent from the examination already 
made of the two cases. It would unduly extend this opinion to dis- 
cuss the numerous décisions cited by counsel on either side, in their 
respective briefs. Many of them distinctly support the position hère 
taken, and none of them seriously controvert or oppose it. 

We hâve carefully examined the so-called "New York Elevated 
Railroad Cases," referred to and relied upon by complainant, to wit : 
Lahr v. Met. El. Ry. Co., 104 N. Y. 268, 10 N. E. 528; Story v. New 
York El. R. Co., 90 N. Y. 122, 43 Am. Rep. 146 ; Bohm et al. v. 
Metropolitan EL Ry. Co., 129 N. Y. 576, 29 N. E. 802, 14 L. R. A. 
344; Sperb v. Metropolitan El. Ry. Co.,_137 N. Y. 155, 32 N. E. 
1050, 20 L. R- A. 752. We bave already indicated the grounds upon 
which they should be distinguished from the présent case, in our ex- 
amination of the décision of the Suprême Court, in Chicago G. W. Ry. 
Co. V. First M. E. Church, supra, as also in what has been said as to 
the principle involved in the décision of the Suprême Court in Balt. 
& P. Ry. Co. V. Fifth Baptist Church, supra. 

It only remains to again note, in regard to thèse cases, that the dé- 
cisions therein proceeded upon the ground so clearly stated in one of 
them (Story v. N. Y. El. R. R. Co., supra), by Danforth, J., speaking 
for the Court of Errors and Appeals. After stating the relative rights 
of the public and abutting owners in the street in question, he says : 

"It is conceded to be a public street. But besides the right of passage, 
which the grantee, as one of the public, acquired, he gaiued certain other 
l'ights as pui'chaser of the lot, and becauie entitled to ail the advautages wliieh 
attached to it. The officiai survey — its filing in a public office — the convey- 
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ance by deed referrlng to that survey and coutaining a covenant for tlie con- 
struction of tlie Street and Its maintenance, niake as to liim and tlie lot iiur- 
chased a dedication of it to tlie use for which it was coustructed. ïlie value 
of the lot was enlianced tliereby, and it is to be presumed that tlie grantee 
paid, and the gi-antor received an enlarged price by reason of this added 
value. Tliere was thus secured to the plaintlff the right and privilège of 
having the Street forever kept open as such. For that purpose, no spécial 
or express grant was necessary; the dedication, the sale in référence to it, 
the couveyance of the abuttlug lot with its appurtenances, and the considéra- 
tion paid were of themselves sufflcient. Wyman v. Mayor of N. Y., 11 
Wend. [N. Y.] 487; Trustées of Watertown v. Cowen, 4 Paige [N. Y.] 510 
[27 Am. Dec. 80]. The right thus secured was an incorporeal heredltainent ; 
It becanie at once appurtenant to the lot, and fornied 'an intégral part of the 
estate' in it. It follows the estate and eonstitutes a perpétuai incumbrance 
upon the land burdened with it. From the moment it attaclied, the lot be- 
canie the dominant, and the open wav or street the servient teneinent. Cliild 
V. Cliappell, 9 N. Y. 246; Hills v. Miller, 3 Paige [N. Y.] 256, 24 Am. Dec. 
218; Trustées of Watertown v. Cowen, 4 Paige [N. Y.] 514 [27 Am. Dec. 
80]. Nor does it matter that the acts constituting such dedication are those 
of a inunicipality. The state, eveii, under siniilar circumstances, would be 
hound, and so it was lield in the City of Oswego v. Oswego Canal Co., 6 N, 
Y. 257. * * * But what is the extent of tliis easement? What rights or 
privilèges are secured tliereby? Generally, it niay be said, it is t- hâve the 
Street kept open, so that from it access may be had to the lot, auu light and 
air furnished across the open way." 

In Lahr v. Met. El. R. R. Co., supra, we quote thèse paragraphs 
from the syllabtis : 

"An elevated railroad in a street of a clty, supiiorted by colnmns placed 
aloiig the outer line of the sidewalks, and opéra ted by steani power, is a 
perverter of the use of the street from the purposes originally designed, and 
is a use which neither the city authorities nor the législature can legalize 
or sanction, without providing compensation for the injury inflicted upon 
property of abutting owners. Abutters upon a public street of a clty, claim- 
ing title to thelr premlses by grant from the nmuiciiial authorities, which 
grant contains a covenant that a street to be laid ont in front of such prop- 
erty shall continue forever thereafter as a public street, acquire an ease- 
ment in the bed of tlie street for ingress and egress to aud from their prem- 
ises, and, also, for the free and uninterrupted passage and circulation of 
light aud air." 

No oiie can carefully read thèse important and much discussed 
cases, without at once perceiving the peculiar conditions, with référ- 
ence to which they were decided, which distinguished them from cases 
such as the présent. The bills of complaint in thèse cases were framed 
to logicahy meet the contention, that the building of the elevated rail- 
road on the street and in front of the houses occupied by the com- 
plainants, was a physical taking of property without compensation, 
and the prayer was in the alternative, for the payment of such dam- 
ages assessed by a référée duly appointed, or an injonction to restrain 
further building or opération of the road until such damages were 
paid. AU this is clearly pointed out by the author, in Pomeroy's 
Equity Jurisprudence, vol. 5, § 470. 

Notwithstanding the disclaimer of complainant's counsel, that the 
action below was based upon any allégation of négligence, the prayer 
of the bill and a part of the argument of counsel compel us to turn 
to that aspect of the case, as to which claim is made for an injunc- 
tion and damages, on the ground that the nuisance produced by the 
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smoke, vapors, and noises emanating from defendant's railroad, were 
due to its négligent opération. 

A careful examination of the testimony in this case does not permit 
us to find that the annoyance complained of (and we do not doubt 
that it was serions in its character) was due to négligence on the part 
of the défendant. That an unnecessary amount of black smoke may 
at times, from particular engines, hâve been emitted, is quite probable, 
but there is no évidence to convince the court that the road was oper- 
ated without due care in respect to the firing of its locomotives. There 
is no charge, as in the Bunting Case, much less any évidence amount- 
ing to proof , that the défendant was négligent in not using other fuel 
than bituminous coal, or that it was possible to hâve used such other 
fuel and successfully hâve carried on the business of the railroad. 
Nor was there any direct évidence on the part of the complainant, 
of such négligence in the opération of the road and the firing of the 
engines, as would account for the nuisance complained of. On the 
contrary, the évidence of the défendant, consisting of the various 
printed instructions given to its firemen at différent times, and the 
testimony of Alfred W. Gibbs, its chief mechanical engineer, shows 
the efforts made by the défendant to so manage its locomotives as to 
minimize the émission of smoke, and would seem to dispose of the 
suggestion of liability on the ground of négligence. 

Moreover, the prayer of the bill, as framed, does not ask for such 
definite and spécifie exercise of injunctive relief, as would be reason- 
ably enforceable. There is no spécifie allégation or proof of the par- 
ticular conduct or practices which constitute such négligent opération 
of the road as cause the annoyance in question, and which, if estab- 
lished, should be enjoined. There is no allégation and no showing 
that other fuel could reasonably hâve been used bv the défendant for 
the lessening of the smoke, upon which a mandatory injunction could 
beasked, requiring the use of such fuel, or a direct injunction on that 
ground against the use of soft or bituminous coal. 

No spécifie act or acts of misfeasance or nonfeasance, constituting 
négligence on the part of the défendant, and as such the cause of 
the grievance complained of , has been so sufiîciently alleged or proved 
as would enable a court of equity effectively to prevent its continuance. 
Of course, if complainant's principal contention (presumably founded 
upon the mistaken allégation that defendant's road was maintained and 
operated upon Sixth street) had been established, the existence of the 
road itself on Sixth street would, so far as the property of complain- 
ant situated on that street was concerned, and such property alone, 
hâve been a taking of complainant's property without compensation, 
and entitled it to an injunction against the opération of such road until 
such compensation had been duly ascertained and paid, conformably to 
the doctrine of the New York Elevated Railroad Cases, as above re- 
ferred to. 

The prayer of the bill, as we hâve seen, asks for an injunction, 

commanding the défendant, its servants, etc., to absolutely desist and 

refrain from so operating its said railroad locomotives and engines 

as to cause or permit black smoke, etc., from its said engines and 

207 F.— 58 
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locomotives, to fall upon or enter into the premises and structures 
of complainant "in such appréciable quantities as to interfère with the 
reasonable use and enjoyment thereof." 

We hâve already shown that no case has been made out for such a 
gênerai injunction as this. In the absence of any détermination in a 
suit at law, as to the f act of négligence by the défendant in the opéra- 
tion of its road, in the respect referred to, a court of equity would 
be embarrassed in undertaking, by its decree, to enjoin the défendant 
against the issuing of more soot and cinders than was necessary to 
the careful and proper opération of its road. Such a decree would 
be futile and unenforceable. 

Assuming, however, that the bill had been duly amended in the 
important respect we hâve pointed out, to wit, the location of the road 
on the route acquired by the plaintiff south of Sixth street, and not 
on Sixth street itself, and thajt sufïicient averments of négligence, gên- 
erai and spécifie, were contained in the bill, we are constrained to find 
that the record fails to disclose sufificient évidence to amount to proof 
of such négligence, or that the acts of défendant, in the opération of 
its railroad, hâve constituted, and do now constitute, an actionable 
nuisance and are so unnecessary, avoidable, and unreasonable as to 
warrant the issuing of an injunction, restraining the défendant from 
the commission of such acts. 

Without at ail minimizing the annoyance and discomfort suffered by 
the complainant, as set out in its bill of complaint, this case cannot be 
taken from without the opération of the principles which we hâve 
already discussed, and which were so clearly announced in the case 
of Beseman v. Penna. R. R. Co. In the absence of clear proof of 
négligence on the part of the défendant, the right of action or the 
right to équitable relief cannot be made to dépend upon the greater or 
less degree of the annoyance complained of . As said in the Beseman 
Case: 

"When property has been incidentally injured, no matter to wliat extent, 
as an unavoUlable resuit of a public improvement, such loss has always been 
deemed remedlless, and It has never been supposed that the property so in- 
Jured was taken, in the constitutlonal sensé, for the public use." 

In the view hère taken, it is unnecessary that we should express any 
opinion as to the défenses of "lâches" and "prescription," urged by de- 
fendant's counsel. 

For the reasons stated, the decree of the court below, dismissing 
the bill of complaint, is hereby afifîrmed. 
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NATIONAL ELECTRIC SIGNALING CO. et al. v. FESSENDEN. 

(Circuit Court of Appeals, First Circuit. August 22, 1913. Relieariiig Denied 

October 20, 1913.) 

No. 999. 

1. Corporations (§ 187*) — Agreements Between Stockholdebs — Construc- 

tion. 

Plalntiff and W. transferred certain patents, etc., to a corporation in 
exchange for ail of its stock. They subsequently transferred a majorlty 
of tlie stock under an asreement that they should be paid therefor $300,- 
000 ont of the profits of the Company before any dividends should be de- 
clared. The majorlty stockholders liad advanced large sums of money to 
the corporation, for which they held interest-bearlng notes, and plalntifE 
became dissatisfled because the amount due him did not also bear inter- 
est. One joî the majorlty stockholders, who was also a director, prepared 
an agreenieut statlng that plalntiff demanded that the $300,000 be put ou 
an equal basis to that advanced on the notes, that he agreed to that 
proposition and thought the best way to do this was by the issue of 6 
per cent, preferred stock, to be repurchased by the company out of sur- 
plus as accumulated, that plaintifE was to receive a specifled salary, that 
the majorlty stockholders would make other advances as needed, that 
ail questions of policy in the company as to whlch différences mlght arise 
between the majority and a minority should be submitted to arbitra tion, 
and that the provision for Issuing preferred stock should include ail 
money payable by the company under its contracts. This agreement was 
signed by such majority stockholder and by plalntiff. Held, that this did 
not eonstitute an agreement by the corporation to assume an Indebtedness 
to plalntiff of .^300,000 or to put plaintitï's claim on an equal basis vs-ith 
the promissory notes, leaving the way of dolng this open, but was an agree- 
ment between the stockholders to equalize their claims by advanelng the 
clalm of plalntiff and W. to the form of Interest-bearing stock ; the ma- 
jority stockholders to waive their position as credltors by exchanging thelr 
notes for preferred stock, especlally as the corporation could not reiiulre 
the majority stockholders to accept stock in exchange for the notes. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 702, 703; 
Dec. Dig. § 187.*] 

2. Corporations (§ 174*) — Stockholders — Relation to Corporation. 

Holders of preferred stock of a corporation are not creditors. 
[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 649-652; 
Dec. Dig. § 174.*] 

3. Contracts (§ 17*) — Considération— Necessitt. 

Where the owners of ail the stock of a corporation transferred a ma- 
jority thereof mider an agreement that they should be paid therefor out 
of the profits of the company betore any dividends should be declared, the 
corporation, not belng ludebted to the sellers of the stock, could not as- 
sume the payment of the debt due them without a considération. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 220. 221, 256- 
236; Dec. Dig. § 47.*] 

4. Contracts (§ 75*) — Considération — Sufficiency — Assumption of Lia- 

BILITY. 

Plalntiff and another, owning ail the stock of a corporation, transferred 
a majority under au agreement that they should be paid therefor out ol' 
the profits of the company before any dividends should be declared. The 
purchasers of this stock had advanced large sums of money to the cor- 
poration, for which they held interest-bearing notes, rialutift" becomin:î 
dissatisfied because the amount due him did not also bear Interest, an 
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agreeiiient was niade liotweeii him and one of tlie majority stoekhoMers 
to equalize his claiiu and those of the majority stockiiolders, the agree- 
ment providing tliat the best way to do tliis was by issuing preferred 
stock. In considération of this agreemeut, plaintiff, wlao had been in tbe 
conipany's employ, agreed to renialn with the conipany. It was plaintiff"s 
contention tliat the agreenient was nierely one to equalize the claims, 
leaving tlie way of doing this open, and that the company subseqnently as- 
snined tlie iJiiynient of the amouiit due him with interest. Hcld that. 
plaintiff liaving agreed to romain with the company in considération of 
the agreenient with the ma,iority stockholder, his agreenient to remain in 
tho eompany's service was not a snthcient considération for the corpora- 
tion's alleged promise to assume the debt due him. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 2Ï3-285 ; Dec. 
Dig. § 75.*] 

5. CoNTEACTS (§ 330*) — Actions— Parties. 

Plaintiff and W. transferred certain patents, etc., to a corporation in 
exchange for ail of its stock, and subseqnently transferred a majority 
of the stock under an agreenient that they should be paid therefor .^:iO(),- 
000 out of the profits of the company before any dividends should be de- 
elared. The purchasers of this stock had advanced large sums of money 
to the corporation, for whieh they held interest-bearlng notes, and plain- 
tiff becaiiie dissatisfled because the amount due him did not bear interest. 
An agreenient was made betwcen him and one of the majority stockhold- 
ers to equalize thèse claims by exchanging them for preferred stock, to 
be repurchased by the company out of surplus as accunmlated ; the con- 
tract further providing that plaintiff was to be employed at a speclfied 
salary, that the majority stockholders were to make further advances if: 
required, that ail différences in the management of the company, arlsiiig 
between the majority and a minority, should be arbitrated, and that the 
provision for issuing preferred stock was to include ail money payable by 
the company under its contracts, with accrued interest. Seld that, as- 
suming that W. asseuted to this agreenient, he did not thereby surrender 
his right in the $300,000, and the contract did not change the ownership 
of that right to a sole right in plaintiff; and hence the contract could be 
enforced only by plaintiff and W. jointly. 

TEd. Note.— For otlier cases, see Contracts, Cent. Dig. §§ 1589, 1591-159i, 
1596, 1597, 1602-1004 ; Dec. Dig. § 330.*] 

6. Contracts (§ 9*) — Essentials— Meeting op Minus. 

l'iaintlff and W. transferred certain patents, etc., to a corporation in 
exchange for ail of its stock. They subsequeiitly transferred a majority 
of the stock under an agreenient that they should be paid therefor ^300,- 
000 out of the profits of the conipany before any dividends should be de- 
clared. The majority stockholders had advanced large sums of money to 
the corporation, for wliich they held interest-beariug notes, and plaintiff 
became dissatisfied because the amount due him did not also bear inter- 
est. One of the majority stockholders, who was also a director, prepared 
an agreenient stating that plaintiff demanded that the $300,000 be put 
on an equal basis to that advanced on the notes, that he agreed to that 
proposition and thought the best way to do this was by the issue of 6 
per cent, preferred stock, to be repurchased by the company out of sur- 
plus as accumulated, that plaintiff was to receive a speclfied salary, that 
the majority stockholders would make other advances as needed, that 
ail questions of policy in the company as to whieh différences niight arise 
between the majority and a minority should be subinltted to arbitratloii, 
and that the provision for issuing preferred stock should include ail 
money payable by the company under its contracts. This agreenient was 
signed by snch majority stockholder and by plaintiff. Plaintiff contended 
that the agreemeut merely provided for equalizing claims, leaving the 
maiiner of doing it open. Held that, if the agreenient was not a completed 
contract to equalize tlie claims by exchanging them for preferred stocli, it 
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was no contraet whatever, since, it being left uncertain wbetlier the ma- 
jority stockholders should surrender their claims or whether the corpora- 
tion shonld asisume a new indebtedness to plaintiff and W., the minds of 
the parties had not met. 

[Ed. Note. — For other cases, see Contracts, Cent. Dlg. §§ 10-20; Dec. 
Dis. § 9.*] 

Aldrlch, District Judge, dissentlng. 

In Error to the District Court of the United States for the District 
of Massachusetts : Frédéric Dodge, Judge. 

Action by Reginald A. Fessenden against the National Electric 
Signaling Company and others. Judgment for plaintiff, and défend- 
ants bring error. Reversed and remanded. 

Charles F. Choate, Jr., and John L. Hall, both of Boston, Mass. 
(John W. Worthington, of Boston, Mass., on the brief), for plaintiffs 
in error. 

Walter I. Badger and Browne & Woodworth, ail of Boston, Mass. 
(Alex. P. Browne, William H. Hitchcock, and George K. Wood- 
worth, ail of Boston, Mass., on the brief), for défendant in error. 

Before AEDRICH, BROWN, and HALE, District Judges. 

BROWN, District Judge. This is a writ of error for review of the 
rulings of the District Court in an action of contraet wherein a verdict 
was had by Fessenden, the plaintiff below, in the sum of $406,175. 

The pleadings in the case are of a most extraordinary character, 
and are full of irrelevant allégations. Under such pleadings confusion 
of issues was to be expected. 

[1 ] The déclaration charges that Fessenden and the company en- 
tered into a contraet. This contraet is referred to as the contraet 
of September 2, 1908, evidenced by an instrument in writing marked 
"Exhibit C." 

To understand Exhibit C, which refers to a previous contraet, it is 
necessary to consider certain facts that preceded it. For the purposes 
of this writ of error we may take from the brief of the défendant in 
error, Fessenden, the foUowing statement : 

"The plaintiff is an electrical engineer. Since 1898 he has pald partlcular 
attention to wireless telegraph.v. In 1902 he had invented and developed hls 
.'System so that it was a complète worklng System. Together wlth one Darwin 
S. W'olcott he theu owned numerous patents auS Inventions covering this 
System and the apparatus used in connection wlth it. ïhe défendant was in- 
corporated under the laws of New Jersey ou November 5, 1902. Its main 
office is at Plttsburg, Pa., which is also the résidence and place of business of 
the parties in luterest other than the plaintif}'. 

"On Xovember 29, 1902, Fessenden and Wolcott entered into a contraet wlth 
Thomas II. (Jiven and Hay Walker, Jr. (Exhibit A, Rec, p. 15), by which it 
was agreed that Fessenden and Wolcott should transfer their wlreless patents 
and inventions and any f urther inventions In that fleld to the défendant ; that 
ail the stock of the défendant should be issued to Fessenden and Wolcott ; 
that they should thereupou transfer it to one Iteed upon the foUowlng trusts: 

"(a) Given and Walker to advance not more than $30,000 to be used in dem- 
onstrating the system. 

*For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"(b) If the tests proved satisfactory Given and Walker to liave an option 
for nine months to purehase 55 per cent, of the stock of the company for 
§300,000. 

"(c) In case this option is not exercised Fessenden and Wolcott to return 
the advances made or to deliver 10 per cent, of the stock of the company. 
The trust is theu to terminate." 

The remainder of the agreement is immaterial. 

"The patents were duly asslgned to the défendant and the stock Issued and 
transferred to the trustée accordiug to this agreement. Subséquent patents 
hâve also been assigned. 

"On Novemher 2, 190.3, Fessenden and AA'olcott entered into an agreement 
with Given and Walker (Exhlhit B, Rec, p. 19) modlfying the previous agree- 
ment, Exhibit A. This provlded that a further sum of $,30,000 was to be ad- 
vanced by Given and Walker to the défendant and that before any dividends 
should be declared hy the défendant the following payments should be made 
by it out of Its earnlngs: 

"(1) $10,000 and interest to Fessenden in repaynient of a loan. 

"(2) $.30,000 and interest to Given and Walker in repaynient of the amount 
advaneed under this agreement. 

•'(3) $300,000 to Fessenden and Wolcott in place of the payment under the 
option provided in the previous agreement." 

This agreement also canceled the option on 55 per cent, of the 
stock held by Given and Walker and provided that this stock should 
at once become their property, but that it should be held by the trustée 
until the foregoing payments had been made. 

"On November 9, 1903, Walker, Given, Wolcott, Fessenden and Martin were 
elected directors of the défendant and they hâve continued such during ail 
eveuts in question." 

At the exécution of Exhibit C, Walker and Given were joint owners, 
of a majority of the stock of the corporation, 55 per cent, or 60 per 
cent, of ail the shares. For the purposes of this case it is unnecessary 
to décide whether it was 55 or 60 per cent. 

Walker and Given had advaneed a large sum of money ($728,000),. 
for which they held demand promissory notes of the corporation, bear- 
ing interest at 6 per cent. 

Fessenden and Wolcott were owners of a minority of the stock, 40 
per cent, or 45 per cent., and, under the contract Exhibit B, were. 
jointly entitled to be paid out of the earnings of the company, before 
any dividends should be declared, the sum of $300,000. In other 
words, Walker and Given were creditors of the corporation for moneys: 
advaneed to the corporation to the amount of $728,000, with interest, 
while Fessenden and Wolcott were not creditors of the company and 
had no claims except upon the earnings of the company. Their right 
to receive $300,000 from the earnings of the company arose from con- 
tract with the other stockholders, and not from contract with the de- 
fendant corporation. 

Fessenden was then receiving a salary of $300 per month and had 
become dissatisfied because the sum of $300,000 was not bearing in- 
terest, and for other reasons, and, as he testifies, had a talk with 
Walker and Given in July or about the first of August, 1908, and asked 
them to put the $300,000 on the same basis as theirs as regarded inter- 
est, which they declined to do. On September Uth he had an inter- 
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view with Walker, and told him that he was dissatisfied and was going' 
to leave the company unless they would put liis $300,000 on the same 
basis as the money they had advanced. This was refused. There 
were threats of an application for a receivership and communications 
through Firth, a third party. 

On September 12, 1908, Firth had an interview with Walker and 
later returned with Walker, who, in conversation with the plaintiff, 
"said he understood from Firth that plaintiff was willing to accept 
the proposition which he (Walker) had made him, and that plaintiff 
told him yes" : that plaintiff "suggested that we get a lawyer," and 
Mr. Walker or Colonel Firth said, "Don't let us hâve a lawyer in on 
this; let us just draw up the agreement ; let it be a gentlemen's 
agreement," etc. ; that Walker wrote the agreement and the plaintiff 
and Walker signed it. The agreement is as follows: 

Exhlblt C. 

"Col. John Firth. 

"Fort l'itt Hôtel, Pittsbursh. 

"Dear Sir: After conslderliig the deniaiids of Prof. Fessenden in regard to 
the National Fleotrlc Signaling Co. which I nnderstand in a gênerai way to 
be (1) that the .$330,000 that under our contract is a deferred payment wlth- 
out interest, to be paid ont of the flrst profits, be put upon an e(iual basi.s 
to the niouey advanced on proniissory notes by Mr. Given and myself — I will 
agrée to this proposition to date from the tiine the Fruit Co. contract was 
signed and thinlc the best way to do this is by the issue of 6 per cent, per an- 
uum preferred stoclv as of that date. 

"Whenever the company accumulâtes a surplus of $100,000, cash iu l)ank. 
theu imniediately they are to appropriate ail such balance over a workiug 
balance of SfSO.OOO to the purchase of preferred stock in pro rata proportion 
aniong the holders thereof. 

"(2) Ilereafter or say from September flrst Prof. Fessenden to receive a 
salary of $600 per mouth. 

"(3l Messrs. (iiveu and Walker to advance from tinie to tlme if it sliould be 
iieeded a farther sum of money up to $50,000 to construct stations under con- 
tract and provide funds for the running expenses of the company, they to re- 
çoive notes for said advances bearlng interest at 6 per cent, said notes to be 
paid ont of the tlrst receiiits of money received on account of varions cou- 
tracts. 

"(4) It is further agreed that ail questions of policy in the company or ail 
(piestions as to the érection of new stations or ail questions of licensing sub- 
sldiary conipanies or ail questions of patent sults shall be voted upon by the 
stockholders according to their holdings and should any ditt'erence arise be- 
tweeu the majority and a minority amountlng to 25 per cent, of the stock then 
the question shall be referred to an arbitrator and it is hereby agreed that the 
présent arbitrator shall be Col. .John E''irth but either side can ask a new 
arliitrator at any tinie to be appolnted by both sides in the usual way. 

"It is also understood that any or ail questions that may arise in the com- 
panv shall be covered by this arbitration clause. 

".Sept. 12, 1908. Hay Walker, Jr. 

"Accepted: Reginald A. Fessenden. 

"Witness to both signatures, 
"John Firth. 

"It is understood that the clauses above providing for the issue of preferred 
stock for the debts and other obligations of the company is to include ail 
money payable by the company imder its eoutracts with accrued interest on 
such obligations as call for interest. Ilay Walker, Jr. 

"It. A. Fessenden," 
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It is very clear that Exliibit C does not disclose an agreement by the 
corporation to assume a debt to Fessenden of $330,000. 

It is also very clear that it does not disclose an agreement by the 
corporation to put a claim of Fessenden for $330,000 upon the basis 
of promissory notes. 

The persons signing the agreement were officers of the corporation, 
and were interested in the stock. 

Aside from any question whether Walker had authority to act for 
Given, who was jointly interested with him as owners of a majority of 
the stock, and from any question whether Fessenden was authorized 
to act for Wolcott, we find that the intention of the parties who signed 
the document is clearly expressed. The company is to issue preferred 
stock and to repurchase it from surplus earnings, and to employ Fes- 
senden at $600 per month. It is thus to be relieved of indebtedness to 
the amount of $728,000. It is to issue preferred stock to Walker and 
Given, and to Fessenden and Wolcott, thereby making Walker and 
Given preferred stockholders instead of creditors. 

Fessenden and Wolcott's claim is not advanced to a debt, but is to 
be changed to the form of interest-bearing stock. 

In the form of preferred stock it is still to be payable only out of 
earnings, but is to bear interest. 

Walker and Given are to exchange their promissory notes for pre- 
ferred stock, thus waiving their position as creditors. 

Thus it is plain that it is not the corporation which is to put the 
parties upon an equality, but Walker and Given, by waiving their 
claims as creditors and becoming preferred stockholders. This, of 
course, the corporation could not do, for the simple reason that a 
debtor has no power to cancel his debts. 

Walker and Given are also to advance additional moneys to the 
corporation. 

The equalizing of the claims is to be through the act of Walker 
and Given, and the issue of preferred stock to Fessenden and Wol- 
cott is but a matter of form, so far as the principal sum of $300,000 
is concerned. The corporation is to change substantially its relation 
to Fessenden and Wolcott only by giving interest on $300,000 which 
previously did not bear interest. The agreement for arbitration be- 
tween stockholders is, of course, not an agreement to which the cor- 
poration could be a party. 

The plaintifï's contention that the company agreed in gênerai terms 
to put $300,000, to be paid out of fîrst profits, upon an equal basis to 
money advanced on promissory notes, and that the way of doing this 
was left open, is clearly fallacious and unsound, and by signing Ex- 
hibit C Fessenden is estopped from sucli a contention. This argu- 
ment violâtes the elementary rule of construction, that the intention 
of the parties must be gathered from the whole instrument, and should 
it be accepted would only lead to making the contract void for un- 
certainty, since until the parties had agreed as to the manner of 
equalizing the debts the proposed obligations of the corporation were 
wholly indefinite, and might vary between being discharged of a debt 
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of $728,000 and assuming- a new debt of $300,000. There is a pro- 
posai of a spécifie way of doing this accepted by Fessenden, by sign- 
ing both the body of the agreement and the supplemental agreement. 
The proposai was from the persons (assuming Given's consent) who 
alone could accomplish it in this way. 

The acceptance of a proposai to do it in this way, i. e., by the issu- 
ing of preferred stock for outstanding debts, is absolutely inconsistent 
with the theory of a contract with the corporation to equalize the 
debts. 

It may clear the discussion of this case to point out again two 
things which are substantially différent in character, and which, far 
from being two methods of doing the same thing, are essentially 
différent things, which cannot be donc by the same person. 

[2] 1. The surrender by creditors of a corporation of its interest- 
bearing notes to the amount of $728,000, more or less, and the re- 
ceipt in lieu thereof of preferred stock with interest at 6 per cent. 
By such an arrangement the noteholders cease to be creditors of the 
corporation, and must look to profits for dividends on their stock. It 
is well settled that holders of preferred stock are not creditors. St. 
Tohn V. Erie R. R. Co., 22 Wall. 136, 147, 22 L. Ed. 743 ; Warren v. 
king, 108 U. S. 389, 398, 399, 2 Sup. Ct. 789, 27 L. Ed. 769; New 
York, etc., Ry. v. Nichais, 119 U. S. 296, 305, 308, 7 Sup. Ct. 209, 
30 L. Ed. 363. Such a mode of equalizing claims is merely a stock- 
holders' agreement. Spencer v. Smith (C. C. A.) 201 Fed. 647. 

The corporation bas no power to surrender, or to agrée to surren- 
der, the creditors' notes, and if it assents to such an arrangement 
does not assume a debt, but merely agrées that a debt may be lifted 
from its shoulders, and that it will distribute profits as the stock- 
holders entitled to them may direct. 

[3] 2. An agreement by a corporation to assume as a debt the sum 
of $300,000 which, by agreement of stockholders, was to be paid to 
two of them out of profits before the déclaration of a gênerai dividend 
to stockholders, couverts what is not a debt into a debt. A corpora- 
tion, of course, bas no power to assume such a debt without considér- 
ation, and there is in this case, as we shall point out, no évidence 
Avhatever of anv considération for a promise by the corporation to add 
$300,000 to its 'indebtedness. 

The différence between thèse two arrangements is the différence 
between discharging $728,000 of debts owed and the taking on of 
$300,000 of debts not owed ; the différence to the corporation in re- 
suit is about a million dollars. 

[4] The défendant dénies that there was any considération for a 
promise by the corporation to assume the debt of $300,000. 

The plaintifï sets up as the considération an agreement by Fessen- 
•den to remain with the company. The plaintifï testified, however, that 
when the rough draft of Exhibit C was presented to him he said: 

"Yes; if that is signed, I will agrée to stay on witli the company, and to 
tell Mr. Wolcott to drop the receivership proceedings, and that will be entlrely 
«atisfactory to me." 



922 207 FEDERAL EEPOKTEK 

According to tliis, the oral agreement to continue with the company 
was in considération of what was contained in Exhibit C. This was 
merely Walker's agreement, or at best Walker and Given's, to equalize 
the debts, for the reason that no one other than Walker or Given could 
do it in this way. 

The plaintiff's contention that the considération for the corporation's 
promise to assume a new debt of $300,000 was his agreement with the 
company to remain in its service is not only highly artificial, but is 
entirely inconsistent with Fessenden's testimony that he orally agreed 
to remain in considération of the signing of Exhibit C. Upon the 
construction of that contract most favorable to the plaintifï it was not 
intended that the company should pay him $300,000, but only that the 
corporation should issue to him and to Wolcott preferred stock to be 
repurchased by the company out of earnings. 

As a matter of construction, however, Exhibit C is clearly not an 
agreement in gênerai to equalize the debts, either by corporate action 
or by individual action. The proposition to equalize is qualified by 
what follows, and is a proposition to equalize in a spécifie way, and,, 
if we disregard the provisions for the issue of preferred stock as 
matter of form, the substance of the proposition is that Eessenden's 
and Wolcott's $300,000 shall still be payable out of earnings and that 
the debts to Walker and Given shall be put on the same basis. 

There is nothing in Exhibit C which amounts to an agreement that 
Fessenden and Wolcott's right to profits shall be transformed into a 
debt of the corporation, either to Fessenden alone or to Fessenden 
and Wolcott jointly. 

Furthermore, if it be assumed that Exhibit C was ratified by both 
Given and Wolcott, either as individuals or as officers of the cor- 
poration, this did not change its character. 

We are, therefore, of the opinion that the trial court was in error 
in submitting to the jury the question whether Walker and Fessenden 
intended paper "C" as a présent agreement then binding the corpora- 
tion, that the corporation should stand liable to Fessenden for $330,000 
and also in instructing them as follows: 

"Now, In my judgment, gentlemen, it is for you to say what the purpose of 
that paper was on the question whether It bouud the corporation or not." 

As we are of the opinion that both in substance and in form the 
agreement to equalize the claims was not a corporate agreement, it 
becomes unnecessary to consider the question of Walker's authority 
to act for the corporation. The jury should hâve been instructed that 
Exhibit C did not bind the corporation to pay Fessenden the amount 
claimed as a debt. 

|5] We are also of the opinion that the court erred in refusing a 
request for instruction that as Wolcott was jointly interested in the 
sum of $300,000 any claim for enforcement could be made only by 
Wolcott and the plaintiff jointly. 

There remains for considération the argument that after the exécu- 
tion of Exhibit C Wolcott adopted or accepted it as an agreement that 
the company should stand indebted to Fessenden alone. There is not 
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a word in the contract which indicates an intent to change the owner- 
ship of the right under Exhibit B to a sole right in Fessenden. The 
contract deals with what belongs to Wolcott as well as to Fessenden. 
It recognizes an existing right to profits, and simply seeks to change 
its form and to add interest. 

Assuming that the jury might hâve found that Wolcott assented 
to Exhibit C, he did not thereby cancel or surrender to Fessenden his 
right under Exhibit B. The contract will not support such a conten- 
tion. It is expressly in évidence that Wolcott assented to nothing of 
that kind. 

We may add a word to what we hâve already pointed out as to the 
error of the plaintifï's contention that Exhibit C was a gênerai agree- 
ment by the corporation to equalize the claims and that the mode of 
doing so was left open. 

This is based principally upon the expression in the agreement Ex- 
hibit C, "and think the best way to do this is by the issue of six per 
•cent, per annum preferred stock." This expression was, of course, 
Walker's, and not the corporation's, and is followed by distinct and 
definite paragraphs, and by an addendum, and Fessenden's acceptance 
is of what is proposed by Walker as the best way, and which, by his 
signature, becomes the specified and agreed way, and the only way 
to which the signers are bound. To construe this expression as an 
officiai corporate utterance would involve the assumption that to the 
corporation the question whether it should be released from $728,000 
•debts or take on $300,000 more debts, was a mère question of what 
was the best way for the corporation to meet Mr. Fessenden's demands. 

Granting for the argument's sake that Walker was acting as agent 
for the corporation as to any part of the contract contained in Exhibit 
C, there was then no question of a best way. The corporation could 
not exercise a choice between retiring the debts of Given and Walker 
and assuming a new debt. It had no such choice. It had only the 
power to assume a debt, and this for a considération. 

[6] The plaintiff's contention that the way or method by which the 
debts were to be equalized was left open is destructive of his conten- 
tion that a contract was completed, for so long as it was left uncertain 
whether Walker and Given should surrender their claims, or the cor- 
poration assume a new debt, the minds of the parties had not met. 
Until it was agreed which person was to do the act which equalized 
the claims, whether the corporation should take on a new debt or 
Walker and Given surrender a debt, there could be no contract. Walk- 
er, perhaps, had a choice whether he would act upon his own rights 
as a creditor or upon his rights as an officer of the corporation; but 
until he had made this choice, and so long as Fessenden left him this 
choice, there could be no contract, since it would be left whoUy un- 
certain whether the corporation should take on merely a new obliga- 
tion to pay interest on $300,000, or a new debt of $300',000. 

The only theory, then, by which Exhibit C, upon which plaintifif 
sues, can be regarded as a completed contract of the corporation, is 
that its full obligation is set forth in Exhibit C. This is to pay Fes- 
senden $600 per month, which it has done, and to issue 6 per cent. 
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preferred stock, which it lias not donc. Hère, if anywhere, is the only 
obligation of the corporation, contemplated under Exhibit C that is 
still unperformed ; and this was not sued upon, and is not before us. 

The plaintiff relies, however, upon certain évidence to show that 
the corporation entered his claim upon its books as a debt. This évi- 
dence is most uncertain and equivocal, but is quite as consistent with 
an intention to carry out the provision of Exhibit C to pay interest 
as with an intention to couvert a claim payable out of profits into a 
debt immediately payable. 

Aside from the fact that no such subséquent contract is declared 
upon, and in view of the fact that Fessenden's remaining with the 
Company was in considération of the exécution of Exhibit C, it is 
clear upon the présent record that there was no additional considéra- 
tion which could support a new contract to do more than the corpora- 
tion was to do under the provisions of Exhibit C. 

Furthermore, ail évidence of ratification by Wolcott is confined to 
Exhibit C, and it expressly appears in Fessenden's testimony that he 
had not seen nor communicated with Wolcott subséquent to Wolcott' s 
supposed ratification of Exhibit C. 

We think that the sixteenth, seventeenth, nineteenth, tvi'enty-third, 
twenty-fourth, and twenty-sixth assignments of error are well taken,, 
and that it is not necessary for us to consider specifically the other 
assignments of error. 

It may be said of the case generally that the rights of Fessenden and 
Wolcott are really based upon their transfer of a majority of the stock 
o£ the corporation to Walker and Given, and not upon any transfer 
of property to the corporation. The corporation was at no time be- 
fore the exécution of Exhibit C indebted to Fessenden and Wolcott. 

The plaintifl^'s brief urges that this is a mère verbal prêteuse, but it 
is évident that the parties to Exhibits A and B well understood that 
after Fessenden and Wolcott had transferred the patents to the cor- 
poration, and had taken ail its stock, thev were to receive their profits 
as stockholders and from the sale or transfer of stock. The conten- 
tion that the company should now pay Fessenden for the patents, etc.,. 
and that a debt therefor should be created which cuts under the value 
of the stock, is wholly inconsistent with the plan that the patents, etc., 
should be transformed into the form of stock which Fessenden and 
Wolcott should own, hold, or dispose of upon such terms as were ac- 
ceptable to them. Having issued its stock for thèse patents, there 
could be no considération for any further promise to pay Fessenden 
for the patents. He could not claim both stock and payment for what 
he contributed to the stock. This is not reasonable. 

At the oral argument it was suggested that the conduct of Walker 
and Given had been unfair or at least oppressive to the plaintifif. We 
fail to find in this record anything that gives support to such a crit- 
icism. They invested large sums in the enterprise, beyond the require- 
ments of their contracts. If Fessenden contributed his inventions, 
they contributed a very large amount of capital at the risk of the busi- 
ness. It was not unreasonable that Fessenden, who drew a substan- 
tial salary, should, like Walker and Given, look to the profits of the 
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enterprise. This was clearly the intention of the parties, as expressed 
in Exhibits A and B, and we think it is equally expressed in Exhibit 
C, upon which the présent suit is founded. 

The verdict of the jury is clearly inconsistent with this intention of 
the parties, and leads to the absurd resuit that the corporation is 
charged with a debt for the shares which Fessenden and Wolcott as 
stockholders had transferred to Walker and Given. 

The judgment of the District Court is reversed, and the case is re- 
manded to the District Court for further proceedings consistent with 
this opinion ; and the plaintiffs in error recover costs in this court. 

ALDRICH, District Judge (dissenting). In this case it is unmis- 
takable and beyond question — indeed it is conceded — that the inter- 
ested parties intended and sought through a written agreement to es- 
tablish an equality between certain creditors of the corporation ; and 
under the agreement of September 12, 1908, it was provided that Fes- 
senden's $330,000, which, as recited, stood under a former agreement 
as a deferred payment, without interest, be put upon an equal basis 
with the money advanced by Mr. Given and Mr. Walker, for which 
they held promissory notes payable on demand, with interest. 

That putting the claims of the three parties against the corporation 
upon an equal basis was the sole or paramount idea underlying the 
agreement of September 12, 1908, is a thirig established. This being 
so, the rule of libéral construction applies, because the law seeks for 
ail reasonable ways in which tO' establish and furnish a remedy for 
carrying eut what parties intended. It is true the agreement was 
signed by Walker and Fessenden only, but it was signed by them as 
an agreement which should furnish a basis for going along with the 
corporate enterprise, and it had référence to the internai aiïairs of 
the corporate business, and in no sensé contemplated anything ultra 
vires. 

Questions of authority, the question of considération, questions of 
ratification on the part of the corporation, and ail parties interested, 
were comprehensively submitted to the jury under proper instructions. 

The action is in contract, and Mr. Fessenden seeks to recover an 
undisputed amount, with interest, based upon what he was to re- 
ceive for his patents and for incidental expenses in the field of wire- 
less telegraphy. 

The point is taken that Fessenden can hâve no recovery because the 
contract contemplated satisfaction of the claim through issuing pre- 
ferred stock. The grievance back of Mr. Fessenden's insistence that 
his claim should be placed upon an equal basis with that of Given and 
Walker was that Given and Walker held demand notes, with interest, 
while his claim was not founded upon notes, and was without inter- 
est. Fessenden's relation to the corporate situation was based upon con- 
sidération of the assignment of inventions and patents, and the value 
was fixed, while that of Given and Walker was based upon money ad- 
vances, and that amount was fixed. In this respect the one considéra- 
tion is as potent as the other. 

It must always be borne in mind that in the broad sensé, if not in 
the technical sensé, the corporation was indebted to Fessenden from 
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the moment of his assignments — indebted to him for the rights which 
he surrendered, as well as to Given and Walker for their money ad- 
vances. It is quite true that the original agreement contemplated pay- 
ments to Fessenden out of profits, but this was changed, and the con- 
sidération for changing or advancing Fessenden's claim to an interest- 
bearing. debt was the récognition of the f act that it sliould be placed 
upon a basis hke that of Given and Walker's, and upon the further 
considération of certain engagements on the part of Fessenden which 
were of important benefit to the corporation. Under any reasonable 
construction of the agreement of September 12, 1908, it is certain that 
the purpose was to equalize the claims of Given and Walker and that 
of Fessenden. There is nothing in any of the agreements or in the 
record which reasonably warrants the conclusion that Given and Walk- 
er waived or surrendered their attitude of indebtedness, while the évi- 
dence tended to show, and the verdict must hâve been based upon the 
grounds, that the relations of the parties were equalized by advancing 
Fessenden's claim to an interest-bearing debt. In the event of the re- 
covery of Fessenden's indebtedness, his right to stock and his right to 
receive payments from profits would be merged in the judgment based 
upon recoverable indebtedness created by the scheme for equalizing 
thèse claims against the corporation. 

Under the contract, or agreement, known as Exhibit C, dated Sep- 
tember 12, 1908, entered into with a view to carrying out the inten- 
tions of the parties as to placing them upon an equal footing, the pro- 
vision in respect to preferred stock, under reasonable construction, 
should only be accepted as an expression by the parties that that was 
the préférable way of carrying out the contract, or, in other words, 
quoting from the contract, Mr. Walker says, speaking for himself : 
"I * * * think the best way to do this is by an issue of six par 
cent, per annum preferred stock of that date," referring to the con- 
tract with the Fruit Company. The paragraph which foUows this ex- 
pression as to the préférable way and the short addendum. having réf- 
érence to preferred stock, as vi'ell, in view of the terms of the double 
aspects of the contract and the subséquent acts of the parties with 
référence to the transaction, should be accepted as provisional, and as 
describing what should happen in case the parties adhered to the 
scheme of issuing preferred stock as the best way of placing their in- 
terests upon an equal basis. 

But the parties holding thèse claims, and the corporation, saw fit 
not to adhère to what in this agreement of double aspects was sug- 
gested as the best way, but devised another and what subsequentiy 
seemed a better way for effectuating the original purpose, and that was 
to establish the claim of Mr. Fessenden for his $330,000 and the claims 
for the money advanced by Mr. Given and Mr. Walker for which they 
held notes, on the books of the company as indebtedness, under cor- 
porate action which contemplated that interest should be charged up 
every half year. One of the reasons for this, as expressed by Mr. 
Walker, according to the testimony of Mr. Fessenden, was that, while 
the scheme of satisfaction through preferred stock was at first thought 
the best one, yet it was subsequentiy thought that by dealing with the 



NATIONAL ELECTKIC SIGNALING CO. V. FESSENDEN 927 

claims as corporate book indebtedness they could avoid the payment 
of taxes on nearly a million dollars. It was this act of the corpora- 
tion, acquiesced in by ail parties in interest, and in practical construc- 
tion of the agreement to be performed under its double aspects, in 
furtherance of the original and sole purpose of the parties and within 
the reasonable scope of the agreement, that advanced Fessenden's 
claim to the recoverable position of corporate indebtedness. It was 
perfectly legitimate, under the double aspects of the agreement, to 
which référence has been made, for the corporation and the parties 
interested in the corporation, to change to that kind of corporate in- 
debtedness, provided the parties holding the claims assented to it. 
According to the testimony of Mr. Fessenden, such was the fact; and, 
while there was a conflict of testimony upon this point, the instruc- 
tions were fuU and complète, and the jury found for the plaintiff. The 
instructions upon this question were as follows : 

"You hâve heard the évidence fully detailed, fully commented on. It is for 
von to draw what conclusions you think the prei)onderance of the évidence 
warrants. As to elther Given or Wolcott, i( you should find that, having 
knowledge that the Company had undertaken to agrée as expressed In Exhiblt 
C, elther of theni sald to the plaintlffl that that was ail right, or If after such 
knowledge elther of them remalned silent and sald nothlng, knowing ail the 
time that the plaintiff was going on in reliance upon Exhibit C — that you 
would be at liberty to regard as évidence warranting a flndlug on your part 
that Given and Wolcott, as the case may be, had approved and accepted the 
contract, provided you will hâve found that such a contract was made. In 
that you wlll, of course, conslder the confllcting évidence regarding the plain- 
tiff's statement that sotnething was said to hlm about his $.500,000 belng put 
on the books and drawing interest or as to any admission of Braun, the sec- 
retary, elther by words or by looks or by silence, that it was the fact that 
that $300,000 or $330,000, whatever it was, had been in fact put on the com- 
pany's books, and that he was led to believe that anything of the kind was 
true." 

Under the instructions as a whole, and under the paragraph quoted, 
the jury must hâve found, not only ratification of the agreement of 
September 12, 1908 (Exhibit C), by ail parties interested and by the 
corporation, but that the corporation, with the acquiescence of the 
parties interested, established the claims, not only of Given and Walk- 
er, but of Fessenden, upon the books of the corporation as a corporate 
indebtedness, with interest. Indeed, under the instructions this, in 
substance and efïect, was made a condition of recovery ; and, as the 
jury found for the plaintiff, and as the transaction related not only 
to the affairs of the corporation, but to its existence and the develop- 
ment of its enterprise, there is no reason for disturbing the verdict. 

The primary and fundamental idea was to place the claim of Mr. 
Fessenden upon an equal basis with those of Given and Walker with 
respect to interest and the right of recovery. That idea being clear 
and unequivocally expressed in the agreement which was ratified, it 
should be established, and a remedy should be furnished for the en- 
forcement of the right, unless, under the rule of libéral construction 
in its favor, which should hold in a case of this kind, it is made im- 
possible by the terms of the agreement. 

As already said, satisfaction through issuing preferred stock was 
only set out as the best way, and the paragraph which follows the ex- 
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pression as to the best way, as well as the addendum, had référence to 
how it should be donc provided it should be accepted as the best way 
and adhered to by the parties. But the corporation and parties de- 
vised what seemed to them to be a better scheme. This was a thing 
perfectly open to them under the nonconclusiveness, and double as- 
pects, in respect to ways and means, and it being open to them to do 
so they subsequently put their own practical construction upon the 
agreement, and devised what seemed to be a better way than that first 
thought of. 

Under ambiguity or under double aspects, the parties are bound by 
their acts and sayings in respect to a practical construction of the pur- 
poses, terms, and possibilities of a contract. Thomas v. Barnes. 156 
Mass. 581, 31 N. E. 683; Lovejoy v. Lovett. 124 Mass. 270; Stone 
V. Clark, 1 Metc. (Mass.) 378, 35 Am. Dec. 370 ; Choate v. Burnham, 
7 Pick. (Mass.) 274, 278; Clark v. Munyan, 22 Pick. (Mass.) 410, 
33 Am. Dec. 752; Frost v. Spaulding, 19 Pick. (Mass.) 445, 31 Am. 
Dec. 150; Cambridge v. Lexington, 17 Pick. (Mass.) 222; Waterman 
V. Johnson, 13 Pick. (Mass.) 261 ; Mann v. Dunham, 5 Gray (Mass.) 
511; Howard v. Fessenden, 14 Allen (Mass.) 124; Morris v. French, 
106 Mass. 326; Stevenson v. Erskine, 99 I\Iass. 367; Shaffer v. 
Sawyer, 123 Mass. 294; Company v. Perley, 46 N. H. 83, 103. 

"Wliere the parties to a contract hâve siveii it a particular construction, 
sucli construction will generylly be adopted by tlie courts in giving effect to 
its provisions." 11 Century Digest, 755, § 753, and nunierous ca.ses cited. 

"ïhe parties are bound by the interprétation wliich tiiey themselves give 
to the contract." Id., p. 757. 

See, also, 1 Eed. Rep. Digest, 2291, § 87. Thèse propositions are 
so well established that it would seem unnecessary to set out the au- 
thorities. 

The instructions in this case were full and complète, and ail that were 
necessary, in respect to the considération for the contract, its ratifica- 
tion by the corporation, and as to acquiescence by ail parties inter- 
ested, and a right which the parties intended to establish will be over- 
thrown, and justice will be defeated, unless the judgment and the ver- 
dict stand. 

Though we are considering the rights of the parties in an action at 
law, where certain questions of fact were submitted to the jury under 
proper instructions, and where a verdict under such circumstances is 
ordinarily accepted as conclusive in respect to such facts, the reason- 
ing of the majority opinion would seem to hâve référence more to a 
situation in which there had been no jury trial, or to one in which the 
court is at liberty to deal vi'ith ail the questions involved de novo, with 
the resuit, as it seems to me, of finding facts not only as to the claim 
of Fessenden, but as to those of Given and Walker as well, which 
neither of the parties contemplated in the final adjustment of their 
rights under the double aspect agreement of September 12, 1908. 

In the view which I take of this case it requires strail.ed and ex- 
tremely refined and technical reasoning to overthrow the verdict and 
judgment reached after a long and comprehensive trial. 
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THE HOWAED REEDER. THE COLUMBIA. THE ELIZABETH E. VANE. 

(Circuit Court of Appeals, Fourth Circuit. July 8, 1913.) 

No. 1,114. 

1. Collision (§ 95*) — Steamer and Meeting Barge in Tow — Excessive 

Speed. 

ïlie steamship Oolumbia, whlle passing down the Brewerton Ohannel 
from Baltimore at night, came Into collision wlth and sank a barge pass- 
ing up in tow of a tug. An agreement for passing port to port was made 
wlien the vessels were a mile or more apart, and tlie steamship went to 
starboard, but kept lier speed of 12 knots almost until collision, whicli 
was' caused by her sudden sheer, from running too close to the edge of 
the channel, or some other cause net clearly shown. The channel was 
600 feet wide, and the tug and tow were about the eenter. Held that, 
whatever started the sheer, the real cause of the collision was the excessive 
speed of the steamer, and that, being the burdened vessel, with ample 
room to keep out of the way of the tow, she could not avoid sole lia- 
bility by charging the tug with mlnor faults. 

[Ed. Xote.— For other cases, see Collision, Cent. Dig. §§ 200-202 ; Dec. 
Dlg. § 95.* 

Collision wlth or between towlng vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

2. Collision (§ 90*) — Steam Vessels Meeting in Channel — Staeboabd 

Hakd Rule. 

Article 25 of the Inlànd Rules (30 Stat. 101 [V. S. Comp. St. 1901, p. 
2883]), which provides that "in narrow channels every steam vessel shall, 
when it is safe and practicable, keep to that side of the falrway or mid- 
channel which lies on the starboard side of such vessel," does not state 
an ahsolute requlremënt, so as to warrant one of two meeting vessels in 
acting on the assumption that she is entitled to the full half of the 
channel on her starboard side. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 181-186, 196 ; 
Dec. Dig. § 90.*] 

Appeal and Cross-Appeal from the District Court of the United 
States for the District of Maryland, at Baltimore ; John C. Rose, 
Judge. 

Suit in admiralty for collision by Frederick Haie, master of the 
barge Elizabeth E. Vane, against the steamship Columbia, the Chesa- 
peake Steamship Company, claimant, and the tug Howard Reeder, 
brought in under admiralty rule 59 (29 Sup. Ct. xlvi). Decree against 
the Columbia and the Howard Reeder, and their claimants appeal. 
Reversed, and decree directed against the Columbia alone. 

For opinion below, see 195 Fed. 1000. 

This is an appeal and cross-ai)peal from a decree of the United States Dis- 
trict Court for the District of Maryland, in admiralty, rendered on the lltli 
day of April, 1912, and involves the damages arlslng from a collision between 
the steamship Columbia and the barge Elizabeth E. Vane, in tow of the steam 
tug Howard Reeder, that occurred in the waters of the Patapsco river on the 
19th day of October, 1911. 

The facts are briefly that on the evenlng of the day In question the tug was 
proceeding up the Patapsco river, towlng thé barge Vane en route from Port 
Deposit, on the Susquehanna river, to the harbor of Baltimore, loaded with a 
cargo of 550 tons of crushed stone; for the purpose of subsequently completing 

•For other cases see same toplc & § number in Dec. & Am. Digs. 191)7 to date, & Rep'r Indexas 
207 P.— 59 
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her tow for Hampton, Va., and when about opposite buoy 26 in the Brewerton 
Channel, the barge came into collision witli the steamship Columbia, oue of 
the passenger steamers of the Ohesapeake Steamship Company, en route 
from Baltimore to Norfolk. The Vane was a wooden barge 178 feet 9 inches 
long, 23 feet 7 inches wlde, laden as aforesald, in tow of the Eeeder on a 
hawser of T5 fathoms, and was at the time of the collision making between 5 
and 6 miles an hour. The Columbia was a fast passenger steamer of 287 feet 
over ail, 46 feet beam, gross tonnage 2,500, and making about 12 knots an 
hour, having a draft at that speed of about 16 feet 4 inches. The steamer 
struck the barge on her port slde some 20 feet abaft of the beam, ciitting 
deeply into and largely tearing off that slde, causiug her to quickly sink, re- 
sulting in a total loss of the barge and cargo. The Columbia was uninjured, 
and the Eeeder sustained no iujury save the breaking of her hawser. 

The libel was promptly filed by the owners of the barge agalnst the Co- 
lumbia, which in turn answered bringing in the tug Keeder under the fifty- 
ninth admiralty rule, and the latter thereupon flled its cross-llbel agalnst the 
Columbia. The lower court heard the testimony, most of whlch was taken be- 
fore the court orally, though some was by déposition, and made its fiudlng of 
facts and rendered the opinion found in 195 Fed. 1000, holding the Vane free 
from fault, and the Columbia and the Eeeder both in fault, and dlvided the 
damages between them. From this decree the Keeder and the Columbia ap- 
pealed. 

The faulfs assigned by the Reedcr against the Columbia are, briefly, that 
she failed fo direct her course so as to avoid the Vane, that, she failed to keep 
a safe distance from the Vane; that she failed to observe the rules requiring 
the ship to keep to that side of the channel on her own starboard side, and 
that she failed to avoid collision with the barge as she was proceeding up the 
Brewerton Channel; on the part of the Columbia against the Keeder, that 
the tug was not in command of a compétent pil-ot, master, or other person, 
that it failed to keep a good lookout, that it was to'wing on a hawser of un- 
usual length, that it failed to keep itself and the barge to the starboard or 
right-hand side of the falrway, that it failed to keep the barge under eontrol, 
and permitted it to be towed into the steamer, and that it gave an improper 
signal of one blast to pass the Columbia port to port, having shortly before 
passed the Florida starboard to starboard; and on the part of the Columbia 
against the Vane, that it permitted itself to be towed on a hawser of unusual 
length, and failed to steer properly after the tug. The Keeder in its cross- 
libel charged that the Columbia was without proper steering gear, and not 
properly equipped and manned, that she failed to keep the slde of the channel 
which lay to the starboard of mid-channel, that she was running at an unrea- 
sonable rate of speed at and until the collision, and failed seasonably to stop 
and reverse, or otherwise meet the burdens imposed upon her as the uuen- 
cumbered vessel meeting a tug and tow under the circumstances she did, and 
that she failed to keep out of the way of the tug. 

Daniel H. Hayne, of Baltimore, Md., for the Howard Reeder. 
Arthur D. Poster, of Baltimore, Md. (John Henry Skeen, of Balti- 
more, Md., on the brief), for the Columbia. 

H. N. Abercrombie, of Baltimore, Md., for the Elizabeth E. Vane. 

Before PRITCHARD, Circuit Judge, and WADDILL and Mc- 
DOWELL, District Judges. 

WADDIEL, District Judge (after stating the facts as above). The 
averments of fault thus stated by the vessels against each other are 
many in number, but when considered in the light of the testimony and 
the findings of fact of the lower court it will be found that but few of 
them are meritorious. Those against the barge were entirely with- 
drawn at the trial, as Were those of the steamship against the tug, 
and the tug against the steamship, that they were not each properly 
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manned and equipped ; at ail events, no évidence to that effect vvas in- 
troduced by either side. The.averment as to the failure of the Co- 
lumbia to hâve proper steering gear, certainly at the time of the col- 
lision, was not established. 

What is said of the number of averments, of fault largely applies 
to the assignments of error, especially those of the tug, some 39 in 
number. The case is a simple one of a collision between an incum- 
bered and an unincumbered vessel, namely, between a fast passenger 
steamer and a barge in tow of a tug in a straight channel, certainly 
as much as 600 feet wide at the point of colHsion, after the vessels 
had seen and observed each other for several miles, and had inter- 
changed passing signais when a mile or more apart. The collision 
occurred in the Brewerton Channel, at a point about opposite buoy 
No. 26; and before the Columbia had corne into the Brewerton Chan- 
nel f rom the Ft. McHenry Channel she had observed this tug and tow 
coming up the Brewerton Channel near where it intersects with the 
Cut-Off Channel, a distance of more than four miles ; that after 
rounding into the Brewerton Channel from the Ft. McHenry Chan- 
nel, at or near buoy 30, she observed the tug and tow proceeding up 
the channel; that the distance from the entrance to the Brewerton 
Channel to the point of the collision was between a mile and a quar- 
ter and a mile and a half ; that shortly after coming into the Brew- 
erton Channel, she received a signal from the Reeder, which was 
then showing its red Hght, of one whistle, to pass port to port; that 
the Columbia for the moment failed to respond to that signal, and 
upon its being repeated by the Reeder, the Columbia replied with one 
blast, accepting the proposed maneuver to pass port to port, and 
promptly ported her wheel with a view of so passing, and continued 
to navigate at the speed of 12 knots an hour until she passed abreast 
of the tug some 150 feet, and sheered and ran into the barge, caus- 
ing the injuries sustained. 

The Brewerton dredged channel was 600 feet wide and 35 feet deep, 
and at the point of the collision there was in addition water to the 
southward of from 18 to 20 feet deep for approximately lOQ feet, 
making 700 feet of navigable water. 

The Columbia's contention is that, having received the signal to 
pass port to port, she had the right to assume that the tug and tow 
was to the starboard hand of mid-channel, and that there was no ne- 
cessity for her slackening speed ; and tliat she found, as a matter of 
f act, that the tug and tow was to the southward of mid-channel, which 
caused the Columbia, in passing, to go so near to the southward side 
o£ the charmé} as to cause her to sheer and run into the barge. 

[1] The main findings of the lower court are substantially as fol- 
lows : (a) That the collision occurred to the southward of mid-chan- 
nel, the tug being slightly and the barge about 100 feet therefrom; 
(b) that the Columbia was approximately half a mile from the scène 
of the collision when the passing, signais were exchanged ; (c) that 
the time the collision actually occurred was not 7:35, as contended 
for, but 7 :41 ; (d) that the steamer Florida, which passed the tug 
and tow starboard to starboard on a signal inaugurated by the Florida, 
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did not pass at the intersection of the Brewerton Channel with Cut- 
Off Channel, some 2yg miles below the scène of the collision, as 
claimed by the Reeder, and in effect testified to by the Florida's mas- 
ter, but about three-fourths of a mile below the scène of the collision. 
And the court endeavored to establish each of thèse positions largely 
by mathematical démonstration. 

In the view this court takes of the case, assuming thèse findings of 
fact to be correct, its judgment in the final resuit would not be ma- 
terially affected thereby, though we do not concur in the judgment of 
the court below as to most of them, and do not appreciate the mate- 
riality of some oî them; for instance, whether the collision occurred 
about 7:35, as contended for by the Reeder, or 7:41, as calculated by 
the court below. The évidence is not expected to be entirely accurate 
on a matter of fact of this kind, occurring on a dark and misty night,, 
as many of the witnesses testified it was, though they admitted there 
was no difficulty in seeing a vessel's lights. Nor is it really material 
just how the Florida passed the tug and tow, whether starboard to 
starboard or port to port, since upon the court's showing it was three- 
quarters of a mile below where the collision occurred. The Columbia 
was charged with the duty of avoiding a collision with this incum- 
bered tug and tow, that was in f ull view ; and she had no right to 
govern her movements by what another steamer did a mile and a half 
away, as shown by the court, and very much f urther below, as claimed 
by the Reeder. Where, in the channel, the collision happened, is a 
matter of some moment, and one which, while we are not unmindful 
of the weight justly to be given to the findings of fact of the lower 
court, who saw and heard the witnesses, as respects this particular 
finding, very important testimony was introduced by dépositions. 
Therefore, as to that, the lower court had not the fuU advantage of 
seeing the witnesses ; and it appears to us that the prépondérance of 
the testimony establishes that the tug, in order to insure a safer navi- 
gation, was gradually making its way to the northward line of the 
channel, on which was the line of buoys, and at the time of the colli- 
sion the tug was somewhat to the northward of, and the barge 
approximately in, the middle of the channel, and at the time of ac- 
cepting the passing signal the Columbia was navigating slightly to 
the northward of mid-channel for the purpose, also, of directing her 
course by picking up the buoys on that side, and at that time ported 
with a view of passing the tug and tow port to port, and at the time 
of collision she, too, was also approximately about mid-channel. This 
is shown by the position of the wreck in the channel, the range lights 
marking the midway of the 35-foot channel, the admission of the 
Columbia's master as to the location of the wreck, the évidence 
of the wrecker and others who examined and measured the grounds, 
and of the navigators of other vessels passing by the spot where the 
collision occurred. As to the time of the exchange of passing signais, 
while the court heard ail the witnesses respecting that matter, still it 
does not seem very positive in its findings on the subject, as it says : 

"The ColuiiiMa at the time of the Interchange of signais would hâve heen 
at most a tiifle over lialf a mile from the point of collision. Many \vitues!?es 
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think that there was a longer interval between the sounding of the one Wast, 
Ihe signal by the Reeder, and the collision." 

Then, after giving certain calculations respecting the time of the 
colhsion and the location of the buoys, based on the testimony of the 
Reeder's master, the court says : 

"I believe there was much less tiine between the Interchange of the signais 
and the collision than niany of the witnesses supposed. What happened after 
they were interchanged ean be more easily understood upon the assuiuptiou 
that the time was very short." 

It seems to us, while, as above stated, not essential to the détermina- 
tion of this case upon its merits, that the lower court is certainly mis- 
taken as to the distance that the two vessels were apart at the time 
the Columbia accepted the Reeder's signal; and in the most unfavora- 
ble view to the tug, they were over a mile apart, which is borne out 
by the almost undisputed testimony of the witnesses, including those 
of the Columbia. The master of the Columbia gave the distance at 
about a mile and a half ; her second officer, while not naming a 
spécifie distance, clearly showed, having regard to the place of giving 
the signal, that it was more than a mile away; her quartermaster, at 
f rom a mile and a quarter to a mile and a half ; and her outlook, that 
the passing signal was given a little above buoy 28, which certainly 
places them considerably more than a mile apart, the collision itself 
having occurred off buoy 26. The master of the tug fixes the same 
distance as a little over a mile, and the master of the barge that the 
signal was given as the Columbia straightened down the Brewerton 
Channel, and that the second signal was given in a few seconds, 
and promptly answered by the Columbia, which would place the ves- 
sels considerably over a mile apart. 

We hâve made this référence to the évidence in order to show the 
différent viewpoints f rom which the testimony may be considered ; 
but, as before stated, even upon the findings of the lower court, hav- 
ing regard to the rules of navigation applicable at the time of the col- 
lision, there can be but one conclusion in this case, namely, that the 
Columbia is responsible for not avoiding the collision with this barge 
under the circumstances hère. There was nothing in the condition of 
the weather to make navigation difficult, further than it was a dark, 
misty night. Lights could be seen, and were seen, for several miles ; 
the vessels were approaching each other on a straight course, end on, 
or nearly so ; the channel not obstructed ; neither wind nor tide were 
disturbing éléments; and at the time, with a channel of 600 feet of 
deep water, marked with spar buoys on its northern side, and 100 
feet of water additional at the scène of the collision of depth more 
than ample for the purposes of both vessels. The tugboat was un- 
doubtedly the incumbered and f avored vessel ; the Columbia was the 
burdened vessel ; and she cannot escape responsibility for omission to 
conform either to the rules of navigation, or to take such steps as 
good seamanship required of her, carrying the burden with which she 
was charged, by attempting to throw suspicion or doubt upon the 
acts of others,; nor will she be permitted to rely upon what she pre- 
sumed the incumbered vessel could or ought to hâve done. In fact, 
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the presumptions of fault are against her, rather than otherwise, for 
a collision occurring under the circumstances of this case. 

Upon the Idwer court's finding, she accepted the signal of the tiig 
given nearly a mile awa}' to pass port to port. Hence she had ample 
time, had she exercised the prudence required of her, not only to 
hâve avoided collision with the barge, but any risk thereof. She 
could hâve initiated the passage signais, and taken either side of the 
channel she wanted to, and with her searchlights playing upon the 
buoys to the one side, and the tug and tow in or near the center of the 
channel, there was no difficulty in her determining what course she 
should pursue, and if difïîcult, or if she misunderstood the tug's sig- 
nal, then her course was simple. She should hâve given danger sig- 
nais, and stopped until she found out what was safe to do, and, in the 
then conditions, should certainly not hâve proceeded at 12 knots an 
nour, without absolutely knowing the position in the channel of the 
tug and tow. Upon the court's finding, there was 200 feet of 35-foot 
depth of water within the channel, and also 100 feet of sufficient depth 
for her to hâve passed over in safety, had she prudently navigated 
with respect to her speed, which she did not do. The Columbia was 
presumed to know the depth of the channel, of the existence of the 
deep-water channel and its width, of the différence in the draft of the 
ship, in running at high or low speed, and of the danger of sheering 
in passing in too close proximity'to the banks. Whether this colli- 
sion occurred because of the Columbia's sheer, from running too close 
to the channel's banks, or because, while running at such speed, she 
put her wheel hardaport and suddenly reversed, and from the kick inci- 
dent thereto, is utterly immaterial, since in either event the sheer was 
caused by the excessive rate of speed of the Columbia at a time'when 
prudence required that she should hâve slowed dovv'n. Without such 
sheer there manifestly could hâve been no collision in 300 feet of clear 
channel way. The Columbia's navigator should not bave waited to 
slow down until she was abreast of the tug, as he admits he did, and 
until his vessel, as he says, began to "run," as he calls it, or sheer from 
the bank. She was at the time only some 450 feet away from the 
barge, and manifestly the effort to- check her speed, then for the first 
time made, was too late to accomplish any real good. Good seaman- 
ship required that she should hâve anticipated danger in such a ma- 
neuver, and for the conséquences arising therefrom she can neither 
escape responsibility nor justly call upon others to share her losses. 
Âuthorities to sustain the views herein expressed might be cited al- 
most without number, and only a few neecl be given. The Svracuse, 
75 U. S. (9 Wall.) 672, 674, 19 L. Ed. 783; The America, 92 U. S. 
432, 437, 438, 23 L. Ed. 724; The New York, 175 U. S. 187, 201, 
207, 20 Sup. Ct. 67, 44 L. Ed. 126; The Ohio. 91 Fed. 547, 548, 551, 
33 C. C. A. 667; The Caldy (D. C.) 123 Fed. 802, 806; The George- 
town (D. C.) 135 Fed. 854; The Westhall (D. C.) 153 Fed. 1014; 
The Maryland (D. C.) 182 Fed. 829, 831. 

[2] The master of the steamer indicates in his testimony that, on 
receiving the signal to pass port to port, he assumed that the tug 
would give him the south half of the channel; and counsel for the 
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Columbia seek to màintain this position in argument, namely, that 
the Columbia had the right to the southern half of the channel, and 
the additional right, upon receiving the signal to pass port to port, 
to consider the same clear. This, we do not understand to be the 
law. Article 25 is that: 

"In narrow channels every steam vessel shall, when It Is safe and prac- 
tlcable, keep to that side of the fairway or mid-chaimel which lies on the star- 
board slde of such vessel." 

That it would be best to hâve vessels so navigate — that is, each pro- 
ceed to the right — is very clear, if it could in ail cases be done, and 
would largely obviate the necessity of passing signais at ail in chan- 
nels of the character in question. But the rule is when it "is safe and 
practicable so to do," leaving it largely a matter of discrétion to the 
navigator, made necessary by many considérations which arise en 
route, among them the necessity for crossing from side to side of the 
channel, the existence of shoal waters,, the sinuosities of the channel, 
leaving or approaching a channel, and the following of buoys or 
other aids to navigation on dark nights. This case shows the diiifi- 
culty of conforming strictly to this rule. Not one of the vessels men- 
tioned in connection with this accident, was pretending to conform to 
the rule, save the tug Reeder and its tow, which was navigating 
gradualiy to the northward side of the channel. The Columbia, as 
f ound by the lower court, at the time of receiving the first signal 
from the tug, was coming down the river, to the northward, instead 
of the southward, side of the channel ; and the Florida's master ad- 
mits that he was within 50 feet of the bell buoy on the north side of 
the channel when he passed the same into Cut-Off Channel, and at the 
time the tug and tow insists it was then rounding its way into the 
channel, and when the Florida gave the Reeder a signal to pass green 
to green. Clearly, the inland rules of navigation give no countenance 
to such contention, namely, that on receiving a passing signal each 
vessel has the right to assume that the other is on a particular side of 
the channel, or will make room for the approaching vessel on the 
other side. On the contrary, certainly between an unincumbered and 
an incumbered vessel, such condition could not well exist, and as 
between them the unincumbered or free vessel is the burdened one of 
the two vessels. The incumbered vessel should not embarrass the 
free vessel, it is true, or do anything to obstruct its navigation. But 
when it has duly signaled to a free ship, giving notice of its présence, 
and the character of its burden, as was done hère, and the same was 
known by the latter, and the maneuver inaugurated by the tug, ac- 
cepted by it in ample time for each ship to control its movements, the 
incumbered vessel discharges its full duty, in the absence of some un- 
usual emergency, by proceeding on the course indicated by it, and ac- 
quiesced in by the ship; that is, as is certified to by the lower court 
as a fact, by navigating gradualiy to the northward, and away from 
the course of the Columbia. Under the circumstances of this case, to 
require more would in effect be to shift the burden of responsibility 
from the unincumbered to the incumbered vessel. 
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No rules of navigation are more important than tliese uncîer con- 
sidération hère, and to lessen or in any way alter the burden placed 
upon vessels to so navigate in narrow channels as to pass each other 
in safety, after giving and accepting signais so to do, by any such 
idea or notion that eitlier vessel may do what it chooses, or take as its 
own the one-half of the channel on the side it happens to be navigat- 
ing, would be unfortunate in the extrême ; indeed, would in effect do 
away with and destroy the rules entirely. In this case, the présence 
of the tug and tow, ascending the channel, was known of when it 
was several miles away, the agreement to pass port to port made when 
a mile or more away, and the f ree vessel directed its course to port, but 
did nothing more, and continued at the speed of 12 knots an hour 
in the dark, passing the tug only by a margin of 150 feet, when 
it sheered and caused the collision. The sheer confessedly would not 
hâve occurred, but for the speed; and this alone, in the court's view, 
brought about the accident, and the ship cannot escape liability be- 
cause of àlleged unforeseen and whimsical occurrences in connection 
with its navigation, which good seamanship and ordinary prudence 
and foresight would hâve anticipated and provided against. The 
Syracuse, 76 U. S. (9 Wall.) 672, 675, 676, 19 L. Ed. 783; The Sara- 
toga (D. C.) 1 Fed. 730, 733 ; The Britannia (D. C.) 34 Fed. 546, 557, 
558, and cases cited; The Portia, 64 Fed. 814, 12 C. C. A. 427 J 
The Georgetown, 135 Fed. (D. C.) supra, 854, 859; The Westhall, 
153 Fed. (D. C.) supra, 1014, 1016; The No. 1, 180 Fed. 969, 973, 104 
e. C. A. 125; The Ralph Cregke, 4 Asp. Mar. Cases, 19; Coyzer v. 
Carron Co., 9 App. Cas. 873, 883. 

It follows from what has been said that the Columbia should be 
held solely responsible for bringing about the collision in question, and 
that the décision of the lower court, holding the Reeder and Columbia 
both in fault, and apportioning the damages between them, should 
be reversed, at the cost of the Columbia, the cross-appellant; and it 
will be so ordered. 

Reversed, :■ — ■ 

THE PHILADBLPHTA. 
(Circuit Court of Appeals, TMrd Circuit. September 20, 1913.) 

Ko. 1,733. 
Collision (§ 95*) — Tug and Schooneb Crossing — Fault. 

A decree holding a tug solely in fault for a collision with a schooner 
on a Crossing course In the Delaware river aifirmed on the flndings of 
fact of the trial court. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.*] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suit in admiralty for collision by L. Furman Smith and others, 
owners of the schooner Eugène Cathrall, against the tug Philadelphia ; 
Joshua E. Tracy, claimant. Decree for libelants, and claimant appeals. 
Afifirmed. 

For opinion below, see 199 Fed. 299. 

•For other cases see same toplc & S nvmbsb In Dec & Am. Blgs. 1907 to date, & Rep'r Indexes 
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Howard M. Long, of Philadelphia, Pa., for appellant. 
Willard M. Harris, of Philadelphia, Pa., for appellees. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

PER CURIAM. This is an appeal from a decree in admiralty in 
a case of collision. The détermination of the case below involved and 
turned upon findings of fact as to the relative positions, just before the 
collision, of a schooner and tug crossing courses in the Delaware 
river. The court's opinion (reported in 199 Fed. 299) sustained the 
schooner's contention, and, under the rules of navigation and the law, 
held the tug in f ault. While there is much to be said in the tug's favor, 
we incline to agrée with the court's conclusion. Référence to the full 
and discriminating discussion by the learned judge of the court below 
of ail the questions involved suffices to indicate our views, and we 
avoid mère répétition by affirming, on such opinion, the decree entered. 



OSHKOSH GRASS MATTING CO. v. WAITE GRASS CARPET CO. 
(Circuit Court of Appeals, Seventh Circuit. April 15, 1913.) 
No. 1,9,32. 
t. Patents (§ 234*) — Infbinqement — Evidence. 

Similarity of structure eannot be predicated on similarity of names, 
nor the mère use of old éléments, as new comblnations make new inven- 
tions. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dig. §§ 370, 381 ; Dec. 
Dig. § 234.*] 

2. Patents (§ 328*) — Validity and Infbin»ement — Grass Twine Machines. 
Tlie Monalian & Kieren patents, No. 688,789, for a grass twine ma- 
chine, and No. 785,070, for a material feeding devlce for such machines, 
while valid, are of uarrow scope and limited to the spécifie form of the 
improvements shown ; as so limited, licld not infringed. 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin ; A. L. Sanborn, Judge. 

Suit in equity by the Oshkosh Grass Matting Company against the 
Waite Grass Carpet Company. Decree for défendant, and com- 
plainant appeals. Affirmed. 

For opinion below, see 194 Fed. 885. 

Arthur L. Morsell, of Milwaukee, Wis., for appellant. 

Samuel W. Banning, of Chicago, 111. (Thomas A. Banning, Thomas 
A. Banning, Jr., and Ephraim Banning, ail of Chicago, 111., of coun- 
sel), for appellee. 

Before BAKER and KOHLSAAT, Circuit Judges, and WRIGHT, 
District Judge. 

KOHLSAAT, Circuit Judge. Appellant (described hereinafter as 
complainant) filed its bill to restrain infringement of claims 23 and 24 
of patent No. 688,789, granted to Monahan & Kieren, December 10, 
1901, for an improvement in machines for making twine having re- 

•For other cases see same topic & S numebk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lation "more particularly," says the spécification, "althougli not neces- 
sarily, to twine composed of lengths of grass." The claims read as 
follovvs : 

"2JÎ. In a machine for niaklng twine, the couibiuation of means for forcing 
the material forward, lueans for bringiug tlie iengtli of the nmterial close 
together, compression lueans adapted to compress the material, after the 
leugths of said material are brought close together, and means, after the ma- 
terial is compressed, for vvrapping the twiue therearound. 

"24. In a machine for niaking twine, the conibluation of means for forcing 
the material forwardly, a funnel into which the material is received, com- 
pression-rolls adapted to recelve the material therebetween, after said ma- 
terial leaves the funnel, and means, after the material is compressed for 
wrupping a twine therearound." 

The bill also sought to restrain infringement of claims 9, 14. 17, 
18, 19, 20, 21, 23, and 24 of patent No. 785,070 granted to the same 
patentées on March 14, 1905, for an improvement in automatic mate- 
rial feeding devices, "especially adapted for feeding length of grass 
to the winding and spooling mechanism of grass twine machines," 
designed to be a simpler, less expensive, and speedier device than 
shown in the prior art. The claims read as f ollows, viz. : 

"9. In a material-feeding device the combination of a frame constructed for 
the travel therethrougli of the material to be acted upon, a rotatable roll 
journaled lu the frame, a .séries of revoluble devices co-operating with the 
roll, each revoluble device provided with a concentrically-curved edge, the 
said devices being so set that the material is ahvays acted upon by one or 
more of the curved concentric edges, whereby said material is pressed agaiiist 
the roll and nioved along aie frame of the machine." 

'•14. In a material-feeding device, the combination of a frame constructed 
for the travel therethrougli of the material to be op-erated upon, a rotatable 
roll journaled in the frame, a séries of revoluble devices co-operatiug with 
the roll, each revoluble device provided with means for pressing the nmteriiil 
against the roll, whereby said material is nioved along the frame of the ma- 
chine, and two rotatable rolls in advance of the tirst-mentioued roll and 
adapted to recelve therebetween the material so nioved along the frame of 
the machine." 

"17. In a material-feeding device, the combination of a frame constructed 
for the travel therethrough of the lengths of iiiiiterlal to be operated upon. 
a pair of draw-rolls arranged in Une with the travel of the material and 
transverse of the leugths tliereof, and roller means for startlng or forcing 
the ends of successive leugths of the material between the draw-rolls, whereby 
said rolls serve to grasp and draw a portion of the lengths of the material. 

"18. In a material-feeding device, the combination of a frame constructed 
for the travel theretlirough of the material fed therelu, mechanism for inov- 
ing the material along the frame, one niember of said mechanism being mov- 
able and adapted to act at différent longitudinal portions tliereof successivel.N- 
on the material fed into the machine, and the other member thcreof form- 
ing an opposlng surface co-operating, and adapted, in connection with the 
successively-acting portions of the other niember, to move the material along 
the frame of the machine. 

"19. In a material-feeding device, the combination of a frame constructed 
for the travel theretlirough of the material fed thereiu, mechanism for inov- 
ing the material along the frame. one member of said mechanism liaving a 
eircular path of movemeut and adapted to act at diiïereut longitudiniil por- 
tions tliereof successively on the material ted into tlie machine, and the other 
member thereof forming an opposing surface co-operating, and adapted, in 
connection with the successively-acting portions of the other member, to 
move the material along the frame of the machine. 

"20. In a material-feeding device, the conibiiiatiou of a frame, constructed 
for the travel therethrmigh of the material fed therein. mechanism for mov- 
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ing tlie jnaterial aloiig the frame, one niember of said meclianism beiug mov- 
able and having différent longitudinal portions thereof provided witli diffier- 
eutly-positioned grooves adapted to act successively on the niaterial fed Into 
tlie machine, aiid the other niember thereof consisting of an opposiug sur- 
face co-operating, and adapted, in connection with the suceessively-acting por- 
tions of the other member, to move the niaterial along the frame. 

"21. In a material-feeding device, the conibination of a frame constructed 
for the travel therethrough of the niaterial fed therein, mechanism for mov- 
ing the niaterial along the frame, one niember of said mechanism beiug niov- 
able and adapted to act at différent longitudinal portions thereof successively 
on the niaterial fed into the machine, and the other member thereof forming 
a rotatable opposing surface co-operatlng, and adapted, in connection vvlth 
the suceessively-acting portions of the other member, to move the material 
along the frame of the machine." 

"23. In a material-feeding device, the combination with a frame constructed 
for the travel therethrough of the material to be operated upon, of mechanism 
for moving the niaterial along the frame, one member of said mechanism be- 
ing revoluble, and having material-engaging means carried thereby and lo- 
cated thereon transversely of or at an angle to the axis of said revoluble 
member, and the other member of the mechanism for moving the material 
having a surface opposed to the revoluble niember, portions of the material- 
engaging means of said revoluble niember, in the révolution of said member, 
successively co-operating with the opposing member, and thereby moving 
the material along the frame of the machine. 

"24. In a material-feeding device, the combination of a frame constructed 
for the travel therethrough of the material to be operated upon, mechanism 
for moving the material along the frame, one member of said mechanism 
being movable and adapted to act at différent longitudinal portions thereof 
successively on the niaterial fed into the machine, and the other member 
thereof having an opposing surface co-operating, and adapted, in connection 
with the suceessively-acting portions of the other member, to start the move- 
inent of the material along the frame of the machine, and a pair of draw- 
rolls arrangea in Une with the travel of the material and transverse of the 
lengths thereof, and adapted to recelve therelietvveen the lengths of material 
nioved by the material-moving mechanism, and thereby draw said lengths of 
material therebetween." 

On the hearing below the bill was dismissed for want of equity. Of 
thèse claims, complainant's counsel says : 

"Appellant may well rely on claim 17, which clearly points ont that the 
invention consisted not in the spécifie forni of uiutllated or grooved rotating 
member, but in the more gênerai terms, 'roller means for starting and draw- 
rolls for advancing the stalks after they hâve been started.' " 

Claims 23 and 24 of the first patent in suit differ only in wording. 
Both cover means for manufacturing straight grass twine as com- 
pared with prior art devices for making twisted grass twine. The 
steps of each are in substance the same, i. e., means for forcing the 
material forward, means for bringing the lengths or straws of material 
close together. (Claim 24 recites the means, i. e., a funnel.) Com- 
pression means (claim 24 recites rollers), and means after the mate- 
rial is compressed for wrapping it with twine. There must be read 
into the claims an endless belt 53 which receives the grass f rom the for- 
ward feeding rollers and carries it into the funnel in order to bring the 
stalks of grass close together, whence it passes in compacted form 
into the undriven compression rolls at the discharge end of the funnel. 
The patent in terms discloses no means for advancing the compacted 
grass through the compression rolls, which operate only as the grass 
drives them. It does not appear that the endless belt imparts any for- 
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ward movement to tlie stalks of grass after delivering tliem to tlie 
funnel, except such as vvould flow from the pressure of the oncoming' 
niaterial. The funnel necessarily resists advance more and more as it 
contracts into a desired twine-sized passageway. It is inconceivable 
that the grass would gain impetus from tlie endless belt and first ad- 
vancing rolls sufficient to carry it through the friction of the contract- 
ing funnel, and through the undriven compression roller. 

From the évidence, the court is satisfied that the forward travel of 
the grass from the funnel is effected through the pull of the com- 
pleted twine actuated by the draw-rolls. The accompanying drawing 
illustrâtes the devices of the two claims : 

Thé First Machine for Making "Straight" Grass Twine. Monahan 
& Kieren Patent No. 688,789. 

~niZ6 r- p/i TCH r- ih-suit- 
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It will be seen that the fingers or nippers i2 pick up strands of 
grass from the mass and carry them forward to the feed rolls 1^6 and 
thus serve to initially advance the grass. while they also do the select- 
ing and détermine the amount to be fed forward at one time. Thèse 
nip]3ers, of course, may be increased or decreased in nurnber as the 
quantity of grass desired may be less or more. It is évident that up to 
the time when the grass passes from the endless belt 53, there is noth- 
ing to indicate whether it is to be tvvisted or simply wrapped. Tlie 
twisting device is old in the art, and may be added or removed from 
aiiy of the devices in suit. Somewhere in the process the cuticle or 
hard and rough covering of the grass, which is a sedge, is broken and 
removed. Neither of the patents in suit lays claim to any invention 
growing out of this feature. Apparently any friction growing out of 
the use of roUers or other means in advancing the sedge strands or 
compressing the same produces this resuit. It is a mère incident in 
the process of reducing strands to a somewhat compact body, and 
not a patentable élément or feature of the devices in suit. It does not 
appear from the record that any practical machine was ever con- 
structed under either claim 23 or 24. Complainant's brief deals liber- 
ally with the proposition that the first patent in suit was the first to 
devise a machine for the manufacture of straight grass twine. It 
inust be borne in mind that the patent is not for a function, but for 
a device. The prior art teems with devices for making twine out of 
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hay, straw, sisal grass, manila grass, fiber, flax, rags and other availa- 
ble material. The Lowry patents differ mainly f rom the first and sec- 
ond patents in suit in that they add twisters and use différent advancing 
means. Without thèse, with little or no modification, they could be 
used in making straight grass twine. The same is true of numerous 
other patents. Appellee's brief at pages 155 and 156 names over 30 
prior patents, some of vvhich show straight grass twine. 

Mitchell patent, No. 63,921, shows the woof of a matting formed of 
manila grass, made up of overlapping fibers, but does not disclose the 
machine for making it. Hère Russian grass is suggested as a substi- 
tute for manila grass. 

British patent to Lyman shows a device for overlapping longitu- 
dinally strips of horn and then wrapping them with a helically 
applied thread, so as to make a twine-like article of straight 
lengths of material. Other patents cover the overlapping and wrap- 
ping of straight Tampico fibers, quills, and other articles for corset 
stifïeners. Thus the idea of making string and string-like articles 
from straight, untwisted material is old. It would seera that com- 
plainant has made no advance over the prior art which would justify 
liis claim to a basic patent, so far as said claims 23 and 24 are con- 
•cerned. 

Appellee (hereinafter termed défendant) insists that the device of 
those claims is an aggregation merely, being the union of feeding mech- 
anism with wrapping mechanism, neither one of which is dépendent 
upon the other. Inasmuch, however, as the claims call for a straight 
grass twine made under complainant's device, wherein it is seen that 
the binding or wrapping of the grass contributes in a way to the for- 
ward movement of the strand from the funnel and compression rolls 
through the meshing of the blades of grass with the rearward ends of 
those the forward ends of which are already made into twine, it 
cannot be said that the wrapping mechanism does not in any degree 
co-operate with the advancing mechanism. The device of the two 
claims in suit are deemed to be valid for the purposes of this hearing 
when limited to the spécifie form shown in the patent. 

It will be noted that the several claims of the second patent. No. 
,785,070, hère in suit, ail appertain to a feeding device only. In answer 
to question 334, at page 341 of the record, Monahan, one of the paten- 
tées, says that ail of the feeding device of the first patent is omitted 
in the second, excepting only the feed rollers .'4.6 shown in said first 
machine, which takes the grass from the nippers as shown in the first 
patent. Thèse rollers are marked 29 in the second patent. The nip- 
pers of the first patent are replaced by a séries of laterally arranged 
concentric segments carried by a rotating shaft and co-operating with 
a roller located directly under it. Thèse segments are arranged on 
the shaft in such a manner that the acting concentric portions thereof 
successively follow each other; so that at ail times some lengths of 
grass are engaged and forced longitudinally. Provision is made for 
independent movement of the segments in order to accommodate them 
to variations in the thickness of the lengths of material being operated 
upon, and hence they must rise varying distances. Each of the seg- 
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ments is providecl with a grbove or double groove, if desired in the 
edge thereof. After passing between the segments and underneath the 
roll co-operating therewith, the advancing ends of the grass pass 
between the rolls 29 above named and are drawn into a downwardly 
inclined funnel adapted to receive the same. To this funnel a so- 
called laterally-shaking movement is imparted to facilitate the sUding^ 
downwardly therein of the lengths of grass. As the grass advances, 
it converges into the narrowing neck of the funnel whereby the paten- 
tée daims it is compressed. 

"It will be understood," say the patentées, "that our improved feedlng mech- 
anism is adapted to be used in conjunction with the wlnding and spooliiig, 
mechanism of machines for making twlne. * * * the funnel ^3 leading: 
and adapted to convey the material to the winding mechanism." 

It would clearly involve the pull of the wrapping device, or of draw- 
rolls or other pulling élément to extricate the compressed or compacted 
strands of grass from the narrow discharge end of the funnel where 
the second patent leaves it. Whether the action of gravity of the 
second patent would operate more effectively than the endless belt 
or curtain of the first patent seems doubtful. Of course, it would be 
a cheaper device; and that is one of the advantages the patentée 
claims for it. Lowry patent, No. 654,991, also uses the force of grav- 
ity and the converging, compressing funnel. He also provides a 
spread-out layer of grass from which his selecting device withdraws 
its substantially prearranged quantity of grass to be advanced. The 
Lowry twister is located close to and in alignment with the forward 
outlet of the gravity fed funnel. The grass in Lowry's machine pass- 
es into a short f unnel-shaped sleeve which delivers the straw into 
the jaws of a pair of arms which are adjusted to effect the twisting. 
Were this device missing, Lowry would hâve had straight grass. 
twine. 
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From the accompanying drawing, being Fig. 1 of second patent, 
the construction of complainant's latter device will be readily under- 
stood. 

It bas the merit of simplicity, speed, and cheapness. Whether the 
strands would émerge "rom the cylinder end of the funnel unassisted 
by further puUing influence is not clearly shown. It seems reasonably 
certain, however, that it would require the assistance of the attached 
wrapping mechanism or something having a pulling function to se- 
cure a complète delivery. 

As before stated, nothing is said or claimed in this or either of the 
patents in suit in regard to the destruction of the epidermis of the grass 
straws. That resuit follows as an incident to the feeding éléments of 
the claims in suit, and may not be appropriated as a patentable feature 
of the devices in suit. American Grass Twine Co. v. Choate et al., 159 
Fed. 429, 86 C. C. A. 409. 

[1, 2] The resuit might, from ail that appears, flow from any forci- 
ble manipulation of the grass, and may not be claimed as indicating an 
infringing machine. In view of the state of the twine art, and, it may 
be said, of the grass twine art at the date of the application for the 
second patent in suit, complainant is not entitled to any broad claim 
for a device adapted to ,the manufacture of straight grass twine. It is 
of little significance that in the said claims or some of them a similar- 
ity of names may occur, if such be the case hère. Similarity in fact 
must be established. Nor can similarity of structure be predicated 
upon the mère use of old éléments ; new combinations make new in- 
ventions. Fuller V. Yentzer, 94 U. S. 296, 24 L. Ed. 103 ; Gill v. 
Wells, 22 Wall. 14, 22 L. Ed. 699; Seymour v. Osborne, U Wall. 555, 
20 E. Ed. 33 ; Standard Computing Scale Co. v. Computing Scale Co., 
126 Fed. 639, 649, 61 C. C. A. 541. 

We assume for the purposes of this heariiig that said claims are 
valid, but only for the spécifie invention disclosed in the complainant's 
feeding device. It appears that complainant has not made the device 
of thèse claims the basis of its gênerai trade, but has constructed and 
placed on the market what it terms its commercial machine. In this 
device there was added to those above described a steel nose which 
was attached to the funnel end at an angle to the inclined floor of the 
funnel, so that the grass blades in passing out would be sharply bent 
and more completely broken or freed from the hardened cuticle. To 
this they add a wrapper. Manifestly, they could, if desired, hâve used 
a twister instead, or both of them. Thus the grass is drawn in part, 
at least, from the nose by the pull of the wrapper and wrapped, mak- 
ing a complète machine. 

The segments, as is the case with the nippers, are charged with a 
double function. They sélect or pick up the strands of grass from the 
lower roll and carry them to the advancing rollers, whence it is deliv- 
ered to the vibrating downwardly inclined funnel. 

The defendant's machine is based upon Wessel patent. No. 896,783, 
granted August 25, 1908, for a grass twine machine. 

"The invention," says the patentée, "is directed chiefly to iniproved mech- 
anism for selecting from a suitable grass holder, the blaOes of grass In a 
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regular and uniform order of succession, and deliverliig the same to the twine- 
forming mechanisiu proper." 

He claims that the invention involves minor, but important, novel 
features. Herevi'ith is présentée! a drawing of its machine as used. 



Appellee's Machine. 
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The machine neither needs nor employs anything like the undriven 
compression rollers of the first patent. Nor does it use side boards. 
The grass is separated and carried by the notched dise as shown in 
fig. 8 of the Wessel patent, presented herew^ith, around into the 
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throat formed by the tapering end of the upper roUer 8 as shown 
by the defendant's commercial machine above set out, and the 
lower roller 7; the former being forn^ed so as to taper inwardly, 
and the latter having a bell-shaped end (net shown in drawing) both 
screw-threaded, without advancing the grass materially. From this 
throat the grass is flexed inwardly by the helical screw-threads, the 
outer of which is coarser than the inner, until the bunch of grass is 
flexed into the bite of the feed-rolls, 7 and 8 of the drawing of defend- 
ant's machine. Up to this time the material is not substantially ad- 
vanced, except as it is flexed towards the bite of the feed rolls. At 
this point the rolls are smooth. Hère the advance of the material is 
fully caught in the forward drag of the rolls. Complainant's expert 
says of this position: 
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•'Mainly I sbould say withûrawal is effected, that Is withdrawal by end- 
wise movement, by the plain portion of the lower roll and the opposed grooved 
portions of the upper roll, but It Is possible that at times there might be some 
advance of the material bef ore it passes into the fine grooves on the upper 
roll, since the feed of grass may vary slightly, and if there is suffieient grass, 
or the blades are particnlarly thick, that there might be some advance before 
the lengths reach the fine grooves. I might add that, in witnessing the opér- 
ation of the machine, it would be impossible to discern thls with great exact- 
itude, because the initial eudwise feeding roUs are operated at a high speed. 
and the grass moves forwardly in rapid longitudinal succession." 

Thèse rollers are indicated by numerals 1^7 and S8 in the drawings 
of this Wessel patent. They in turn, after the grass has been flexed 
into their bite, force it forward into and between "a pair of heavy 
crushing rollers 1^8 and 1^9, the latter being adjustably weighted or 
screw pressed, so as to increase its pressure against its under co-oper- 
ating roller ^8. This the patentée Wessel says is intended to crush and 
flatten out blades of grass and thereby increase the flexibility of the 
grass by disintegrating the brittle portions thereof." 

From the above drawing of defendant's commercial machine, it will 
be seen that the upper roller 11 of the second set of roUs, correspond- 
ing to roller Ifi of Wessel, is screw-threaded in such a manner as to 
force the grass into a compacted stand at or near the middle of the 
rollers and thus deliver it through "a rearwardly tapered concentrating 
spout," to the succeeding rolls also compression rolls which actively 
draw it forward through the funnel and pass it on to the draw-rolls- 
and wrapping device. It is at ail times under roller control. Com- 
plainant's spring-pressed undriven compression rollers are entirely 
wanting. 

Défendant claims that it employs no means for bringing the material 
together, since it retains practically the bunched relation of the stravvs 
to each other produced by the notches on its dise, and never becomes 
anything like a layer. Such tendency to spreading out as it may dis- 
close will be fully corrected by the inwardly tending screw threads 
upon the upper one at its second set of rollers. Complainant's experts, 
in comparing the devices of the two patents in suit with that of de- 
fendant reject defendant's élément of the notched dise and its opéra- 
tions, and assume that the threaded or grooved rollers 7 and 8 of de- 
fendant's commercial machine are the équivalents of complainant's 
nippers and segments. This is manifestly unfair; nor is it fair to 
compare defendant's notched dise with complainant's cross-feed mech- 
anism. The former sélects and feeds forward from the mass only 
nieasured portions thereof, while complainant's cross-feed device makes 
no sélection or séparation. It simply spreads the grass out for the 
use of the nippers and segments. 

From figure 8 of the Wessel patent, it will be seen that the mass of 
grass shown as Z between the posts 18 and M is fed down into a 
curved slot 17 into which the periphery of the notched dise extends. 
The notches are thus in position to seize mouthfuls of grass, so that, 
as the dise revolves, the former sélect and carry away from the mass 
their several measured amounts of stalks. The butt-ends of the ma- 
terial in the mass overhang the rollers 7 and 8 as shown in eut of de • 
207 F.— 60 
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fendant's machine. The dise carries its several notches with their 
mouthf uls in succession about four inches apart, into the throat of said 
i-ollers, being the space between the outside ends of 7 and 8 caused by 
the bell-shaped outer end of 7 (not shown), and the inwardly tapering 
end of relier 8; both of said rollers being threaded so as to flex tlie 
grass into their bite as above stated. Thus, while complainant's nip- 
pers and segments sélect from a spread-out layer of grass, their sev- 
eral measured portions of grass and pass it to the feed rollers of the 
patents in suit in defendant's device, a, measured quantity from the 
mass is forced into defendant's dise notches, which in turn deliver it 
to the flexing influences of the feed rollers and thereby to the bite and 
advancing parts thereof. As counsel for défendant say: 

"In complainant's machine tlie measuring and forward feedlng are effected 
by one and the same ageucy, whlle in défendaufs machine thèse opérations 
are individually and successively performed by différent agencies." 

Defendant's feeding éléments, for purposes of comparison, should 
include the selecting and delivery éléments of its machine, otherwise 
its vital parts are eliminated. So considered; and in view of the condi- 
tions of the art, the lack of novelty in the compression and draw-roller 
employed, the absence of the undriven compression rolls at the end 
of the funnel, the downward tending agitated funnel, and of the ab- 
sence of the nose appHed at an angle to the floor of the funnel of the 
commercial machine of complainant, the présence of continuai forward 
pull at ail times up to the winding, even granting that defendant's sec- 
ond pair of rolls constitute a cuticle destroying device, the presump- 
tion of validity growing out of the grant of the AVessel patent, which 
is ovvned by défendant, it is apparent that defendant's machine differs 
from that of the patents in suit in a greater degree than that in which 
they difïer from each other. Indeed the différence is such that it is 
difficult to compare them. For the reasons aforesaid, they are held 
not to infringe, and the decree of the trial court is afïirmed. 



KRELL AUTO GRAND PIANO CO. OF AMimiCA T. SÏORY & 
CLARK CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. April l.'j, 1013.) 

]Slo. 1,96S. 

1. Patents (§ 310*) — Validity — Détermination on Demurrer. 

A patent cannot be held invalid on demurrer to a bill for its Infringe- 
ment unless iuevitably void either on its face or by reasou of matters 
of such universal or common knowledge that the court may take judi- 
cial notice of them. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 507-540; Dec. 
Dig. § 310.»] 

2. Patents (§ 25*)— Validity — Patentable Combination. 

A patent for a mechaiiisni cousisting of two or more éléments is not 
necessarily invalid as an aggregation because there is no direct eoaction 

•For other cases see aame topic & § numbek in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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between tlie éléments, where such coactlon cornes to produce a uiiitary 
resuit tlirough the médiation of the operator or the operating force. 

[Ed. Kote. — i or other cases, see Patents, Cent. Dig. §§ 27-29 ; Dec. Dig. 
§ 25.»] 

3. Patents (§ 328*) — Validity — Automatic Piano Playek. 

Tlie Welin patent. Ko. 825,784, for an autoniatic playing attacliment 
for musical instruments, is not void on its face either for lack o£ patenta- 
ble novelty or as an aggregation of old éléments. 

4. Patents (§ 25*) — "Aggregation" Defined. 

In one sensé (wliich, In the interest of accurate termlnology, might 
well be taken as the exclusive sensé) "aggregation," in the law of pat- 
ents, means that the claims in and of theniselves, independently of the 
prlor art, show that the éléments are incapable of coacting to produce a 
unitary resuit. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-29 ; Dec. Dig. 
§ 25.* 

For other définitions, see Words and Phrases, vol. 1, p. 271.] 

Appeal from the District Court of the United States for the District 
of Indiana; Albert B. Anderson, Judge. 

Suit in equity by the Krell Auto Grand Piano Company of America 
against the Story & Clark Company and Harold J. Morris, agent. De- 
cree for défendants, and complainant appeals. Reversed. 

Appellant filed its bill, in the usual form, to hold appellees as infringers of 
the Weliu patent. No. 825,784, Issued July 10, 190(5. on application filed July 
20, 1904, for an "automatlc playing attachaient for musical Instruments." 
Appellees demurred on the grounds (1) that no patentable novelty is dlsclosed 
in the speclflcatlon and claims, and (2) that the claims are for aggregations of 
old éléments which bave not beeu brought into patentable combinations. Up- 
on the demurrer's being sustained, the bill was dismissed for want of equity ; 
and this appeal resulted. 

Dravyiugs, description, and claims of the patent are as follows: 
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"This invention relates to that class of automatic playing attachments which 
are housed withln the casing of the pianos to which they are applied. 

"ïhe especlal object of this invention is to combine the levers which con- 
trol the automatic playing with the piano casing in a strong, compact, and con- 
venient arrangement which will permit said parts to be entlrely Inclosed when 
the piano is to be played mauually and wliile at the same time sald parts will 
occupy comparatively little room withln the casing itself. 

"To thèse ends this invention conslsts of the piano casing and of the com- 
binations of parts therein, as hereinafter described, and more particularly 
pointed out in the claims at the end of this spécification. 

"In the accompanying two sheets of drawings. Figure 1 is a sectional view 
of sufhcient parts of a piano casing to illustrate the application of my inven- 
tion thereto ; and Fig. 2 is a perspective view of the coutroUing levers, show- 
lug the fall-board swung dowu into position to permit access to the levers. 



*For other cases see same topic & § numbek in Dec. &. Am. Dlgs. 1907 to date, & Hep'r Indexes 
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"In equipping a piano case with controlling levers for tlie automatic play- 
iiiS I arrange them above the ledge of the keyboard, and the ends of the con- 
trolling levers extend out into a recess wliich Is normally closed by a small 
fall-board or swinging cover and wliicb fall-board when opeued forms a ledge 
for guidiiig the hands of the user in the latéral movement of the levers. The 
piano casing, as usual, has a keyboard ledge or board L. 

"The controlling levers are preferably arrauged underneath the piano keys 
and are ordiiiarily concealed froui view so that there wiU be no indication on 
the exteiior of the piano that the piano is provided with automatic pluying 
attachnients. 

"As shown in Fig. 1, the keys K are loeated above the ledge or board L. 
Below the keys K are the controlling levers G, which extend forward, so that 
their front ends are loeated in a hollow key slip or recess of the keyboard 
ledge. 

"As shown inost clearly in Fig. 1, this recess has an inner stationary iiiem- 
ber S and can be opened and closed by an onter nieniber In the form of a 
pi^'oted or rockable cover or fall-board F. 

"When the lovser fall-board F is closed, as shown in Fig. 1, it coiistitutes, 
in effect, part of a continuons rail co-operating with the fall-board or key- 
cover Fj, while when the small fall-board F is swung down or opeued, as 
shown in Fig. 2, about its pivot, which is prefei'ably lower than the ends of 
the levers, it forms, in eft'ect, a supporting ledge for gnidlng the latéral move- 
ment of the hand of the operator when shifting the controlling levers. 

"I ani aware that changes niay be made in applying my invention to piano 
cases of différent styles and proportions. I do not wish, therefore, to be lim- 
ited to the construction I hâve herein shown and described ; but 

"What I do claim, and désire to secnre by letters patent of the United 
States, is : 

"1. The conibination of a piano casing, controlling levers for automatic 
playing attachnients with the ends of said levers below and in front of the 
piano keys, and a fall-board or swinging cover for concealing said levers 
niounted to swing on a pivot loeated lower than the ends of said levers. 

"2. The conibination of a piano casing, controlling levers for automatic 
playing attachnients, and a pivoted fall-board or rockalile member which, when 
in normal position, conceals the controlling levers and forms part of the ledge 
or rail W'hicli co-operates with the key-cover and which when opeu, fornis a 
ledge or support for the hand of the operator. 

";{. The conibination of a piano casing, controlling levers for automatic 
playing attachnients, loeated bélow the piano keys aud havlng their ends ex- 
tending forward into a recess or opeiiiiig lu the key rail or ledge of the cas- 
ing, and a pivoted fall-board, which, when in normal position, conceals the 
controlling levers, and forms part of the ledge or rail which co-operates with 
the key cover and which, when open, forms a ledge or support for the hand 
of the operator. 

"4. In an automatic eonibinatlon-piaiio, a recessed or liollow key-sUp com- 
posed of an inner meuiber and an outer movable meinber ; in conibination witli 
the kpy-hed, manual keyboard, and expression-nianipulatory devices, having 
their terminais beneatli said key-slip. 

'•5. In an automatic couibinatlou-piano, a recessed or liollow key-slip com- 
prising au outer rockable meinber iu combinatioii with the manual keyboard 
aud expression-manipulatory devices, havlng their terminais beneath said 
key-slip, said rockable member being adapted to swing outwardly under said 
manlpulatory devices." 

Ontside tlie record, which consists of bill, patent, deniurrer, ruling, and de- 
cree, appellees call our attention to patents, articles on iiiaiio building and 
cabinet niakiug in encyclopedias, photographs of old paiutiugs, historiés of 
musical art, and catalogues of muséums and world expositions. 

Russell Wiles and P. C. Dyrenforth, both of Chicago, 111., and 
Joseph A. Minturn and Frank W. Woerner, both of Indianapolis, 
Ind., for appellant. 

Frank F. Reed and Edward S. Rogers, both of Chicago, 111., for ap- 
pellees. 
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Before BAKER and KOHLSAAT, Circuit Judges, and WRIGHT, 
District Judge. 

BAKER, Circuit Judge (after stating the facts as above). [1] I. Is 
the exhibited patent inevitably void by reason of facts witliin judicial 
notice ? 

In Lange v. McGuin, 177 Fed. 219, 101 C. C. A. 389, this court 
said: 

"The office of a gênerai demurrer to a blll Is to test the légal siifflcleiicy of 
the avei'inents to state a good cause of action in equity. Of course, a demur- 
rer may be addressed to a bill for Infriugement of a patent as well as to any 
other bill. And, though the bill be in due forui and complète in ail its parts, 
yet, if the exhibited patent be inevitably void either on its face or by reason 
of matters of univer,sal knowledge, the demurrer should be sustained. 

«******♦*.* 

"Bills in patent causes and demurrers thereto are not so unique that they 
are exempt from the gênerai principles and rules of equity pleadiug. And 
tlierein it is not the province of a demurrer to speak of matters beyond the 
bill. Of course, every bill is written against the background of common 
knowledge ; and in that view a dennirrer may be said to invite the chancellor 
to take judicial notice of the background. But if a bill, in and by its owu 
averments, states a prima facle case, that case canuot properly be overthrowu 
by the chancellor merely on the ground that he judieially knows of facts that 
would support an answer. His Judicial knoviiedge must go farther, and be 
so broad and all-embracing that be can properly hold that no facts exist that 
would tend to controvert the supposed answer and support a repllcatiou and 
the bill. This is so because, if such facts exist, the complainaut is entitled to 
i\ hearing where he can présent and argue the facts, and such a hearing 
cannot be had on demurrer to the bill." i 

iBrown v. l'iper, 91 U. S. 37, 23 I;. Ed. 200; .Slawson v. Grand St. K. Co., 
107 U. S. 652, 2 Sup. Ct. G63, 27 L. Ed. 576 ; Kicbards v. Cha.se Klevator Co.. 
158 U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 991; lUsdou Locomotive Works v. 
Jledart, 158 U. S. 68, 15 Sup. Ct. 745, 39 L. Ed. 899; Kaolatype Eugraving 
Co. V. Hoke (C. G.) 30 Fed. 444; N. Y. Beltvng & P. Co. v. X. J. Car-Spring 
& Kubber Co. (C. C.) 30 Fed. 785; West v. Rae (C. C.) 33 Fed. 45; Eclipse 
Mfg. Co. v. Adklus (C. C.) 36 Fed. 554; Buckingham v. Irou Co. (C. C.) 51 
Fed. 236 ; Wîill v. Leck (C. C.) 61 Fed. 291 ; American Fiber Chamois Co. 
V. Buckskin Fiber Co., 72 Fed. 508, 18 C. C. A. 662; CaldweF v. Powell, 7:* 
I->d. 488, 19 C. C!. A. 592; Strom Jlfg. Co. v. Weir Frog Co. (C. C.) 75 Fed. 
2Î9. and Id., 83 l'ed. 170, 27 C. C. A. 502 ; Couley v. Marum (C. 0.) 83 Fed. 
309, and Id., 84 Fed. 990, 29 C. C. A. 6S0 ; Lappln Brake-Shoe Co. v. Corning 
Brake-Shoe Co. (C. C.) 94 Fed. 162, and Id., 99 Fed. 1004. 40 C. C. A. 215; 
Higgin Mfg. Co. v. Scherer, 100 Fed. 459. 40 C. C. A. 491; Béer v. Wal- 
bridge, 100 Fed. 465, 40 C. C. A. 496; Kichards v. Mlchigan Cent. K. Co.. 
102 Fed. 508, 42 C. C. A. 484 ; Fowler v. City of New York (G. C.) 110 Fed. 
749; Miluer Seating Co. v. Yesbera, 111 Fed. 386, 49 G. C. A. 397; Mahler 
V. Animarium Co., 111 Fed. 530, 49 C. C. A. 431 ; Chinnock v. Patterson Tel. 
Co., 112 Fed. 531, 50 C. C. A. 384; Hocke v. Xew York Central R. Co. (C. 
(-'.) 117 Fed. .320; Drake Castle Pressed Steel Co. v. Brownell, 123 Fed. 86, 
59 C. G. A. 216; American Sales Book Co. v. Carter-Crume Co. (C. C.) 125 
Fed. 499 ; Brunswick-Balke-Gwlender Co. v. Klumpp (C. G.) 126 Fed. 765 ; 
General Electric Co. v. Campbell (C. C.) 137 Fed. 600 ; American Type Found- 
ers Go. v. Damon & Peets (C. G.) 140 Fed. 715; Kuhn v. Look Stub Gheck 
Go. (C. C.) 157 Fed. 2.35. and Id., 165 Fed. 445, 91 C. C. A. .389; Southern 
Plow Co. V. Atlanta Agricultural Works (C. C.) 165 Fed. 214; Victor Co. 
V. Ilawthorne (C. C.) 168 Fed. 554, and Id., 178 Fed. 455, 101 G. C. A. 439; 
Neidich v. Edwards (C. C.) 169 Fed. 424; Westrumite Co. v. Gommissioners, 
174 Fed. 144, 98 G. C. A. 178 ; Charles Boldt Co. v. Nivison. 194 Fed. 871, 114 
C. C. A. 617 ; International Mausoleum Co. v. Sievert (D. C.) 197 Fed. 936. 
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As a gênerai formula it is said that courts will treat as évidence 
"facts of universal notoriety," "facts that may be regarded as forming 
a part of the common knowledge of every person of ordinary un- 
derstanding and intelligence" ; and that for the purpose of "ref reshing 
the memory" référence may be made to "standard publications." Pub- 
lic libraries and muséums are open to ail. But is every bock a standard 
publication? Is everything in a standard publication true? If true 
statements were somehow marked for immédiate identification, would 
ail of them be known to the person of ordinary understanding and 
intelligence? Is there nothing in accessible records and memorials that 
is rare, curious, not commonly known ? But we find it unnecessary to 
inquire how far, if at ail, appellees hâve been flattering the common 
knowledge, for, if every item be accepted as evidentiary, we are never- 
theless unable to draw therefrom the finding of ultimate fact which, 
under the rule stated in Lange v. McGuin, would be necessary to de- 
feat the patent. 

Two classes of matters are brought forward, gênerai publications 
and patents. 

Ail that we learn from the words and pictures o^ the publications is 
that in ancient desks, cabinets, and casings of musical instruments it 
is common to find recesses concealed by covers that slide or are vari- 
ously hinged. The précise and limited combination of the patent in 
suit is not found. This combination is restricted to a piano that can 
be played both manually and mechanically, and has to do with an in- 
strument that in form and mechanism has wholly developed since the 
ancient cabinet makers were at work. 

Eighteen patents are cited. Half of thèse, by reason of their dates, 
would be eliminated as évidence of a défense if appellant on rebuttal 
should carry Welin's date of invention back to the beginning of the 
two-year period prior to his application. That is, patents and other 
publications since July 20, 1902, may be overcome by évidence which, 
if it exists, cannot be noticed except from proofs duly introduced, and 
which judicial knowledge or foreknowledge cannot say is nonexistent. 

Among those that antedate July 20, 1902, we find none that in terms 
or apparent scope is exactly anticipative of Welin's combination. So 
the question would be whether the disclosures were so suggestive of the 
new modifications and constructions of Welin that mechanics skilled 
in the art of building combination-pianos would, or could when called 
on, at once adopt the suggestions, or whether there still remained room 
in the art for the exercise of the inventive faculty in producing the 
Welin device. If thèse prior patents be taken as proving that com- 
mon knowledge includes the facts, that, at the date of Welin's produc- 
tion, combination-pianos were old and that various attempts to improve 
the location and relation of parts had been made, they do not afford the 
spécial knowledge necessary to détermine whether the paper attempts 
in fact advanced the practical art; whether the mechanical relations 
between the parts necessary for manual playing and the parts for me- 
chanical playing rendered the Welin construction difficult, if not seem- 
ingly impossible ; whether mechanics skilled in the practical art had 
long and vainly striven to achieve the Welin resuit; and whether, if 
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ail the évidence respecting the art, both paper and practical, left the 
presumptive validity of the patent wavering in the balance, the device 
filled a spécial need, met with prompt and great success, and was rec- 
ognized as a meritorious invention by those specially skilled and inter- 
ested in the art, either by their keeping away from the patent, or by 
their paying royalties for its use. 

In this case no one thing among those of which we are asked to take 
judicial notice squarely anticipâtes Welin's combinations. Though ail 
the éléments may be old and may hâve been variously combined, a new 
combination of them may involve invention. Granting that appellees' 
showing and argument, in the absence of other évidence, might justify 
a finding that the défense of want of invention was sustained, we can- 
not find as a fact that judicial knowledge extends to the point of know- 
ing that appellant can prodùce no compétent and relevant évidence in 
support of the patent's presumptive validity and in antagonism of the 
inference of ultimate fact sought to be drawn from the évidence for 
the défense. 

II. Are the claims void because éléments hâve been aggregated and 
iiot patentai ly combined ? 

In the books the word "aggregâtion" is used in différent sensés. Of 
one of thèse, Richards v. Chase Elevator Co., 158 U. S. 299, 15 Sup. 
Ct. 831, 39 L. Ed. 991, on pétition for rehearing 159 U. S. 477, 16 Sup. 
Ct. 53, 40 L. Ed. 225, is a good illustration. There Richards brotight 
together certain éléments in order to "do away with elevators, by se- 
curing the continuous and automatic transfer of grain from one car 
to another, weighing it in transit, and preserving the identity of each 
lot." On examination of the prior art it was found that each élément 
was old. Invention, therefore, if présent, lay in a new combination of 
old éléments. But on analysis it appeared that Richards' combination 
"résolves itself into the omission of the storage feature and a neces- 
sary incident thereto" ; that is, Richards took an old combination and 
omitted one élément and also its function. So with respect to neither 
the éléments considered separately nor the combination viewed as an 
entity had Richards produced anything new. The implication, how- 
ever, is that, if he had, a patentable combination might hâve been 
found. In other words, the claims, in and of themselves, independéntly 
of the prior art, did not show that the éléments were incapable of co- 
acting to produce a unitary resuit. If the word "aggregâtion," in the 
sensé that a patent is "void for lack of invention in view of the prior 
art," is sought to be applied in this case, the inquiry reverts to the ques- 
tion of fact considered in the first part of this opinion. 

[4] In another sensé (which, in the interest of accurate terminology, 
might well be taken as the exclusive sensé) "aggregâtion" means that 
the claims, in and of themselves, independéntly of the prior art, show 
that the éléments are incapable of coacting to produce a unitary resuit. 
lUustrative of this is the case of Reckendorfer v. Faber, 92 U. S. 347, 
23 L. Ed. 719. "A handle in common, a joint handle, does not create 
a new or combined opération." In the instances of pencil and eraser. 
pencil and pen, corkscrew and knife blade, tooth pick and ear spoon, 
granting that each élément is novel, the claims, in and of themselves, 
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independently of the prior art, affirmatively disclose that a common 
liandle cannot make any two or more of those éléments coact to pro- 
duce a unitary resuit, a combined opération. 

Now, in Welin's device it is évident that the controlling levers C and 
the fall-board P hâve no immédiate relation with each other. It is 
also manifest from the face of the patent that thèse éléments are in- 
tended to coact through the médiation of the operator. That such co- 
action produces new and improved results appellant argues from the 
face of the patent and asserts can be established by évidence ; but at 
this stage of the case it is enough, on the question of fact, to accept 
the presumption of utility arising from the grant. 

[2] There remains the question of law : Can a claim for a mech- 
anism be saved from the doctrine of aggregation, as last defined, where 
there is no direct coaction between the éléments, and where the only 
coaction cornes through the médiation of the operator (or, what seems 
to us the same, the médiation of the thing or material operated up- 
on)? 

In Morgan Envelope Co. v. Albany Paper Co., 152 U. S. 425, 14 
Sup. Ct. 627, 38 L. Ed. 500, the object of one of the patents was "to 
so arrange the paper as to prevent more than a given quantity of it 
to be withdrawn from the roll at a single opération, and so that in the 
act of withdrawing such given quantity it shall be automatically sev- 
ered from the roll, leaving pendent from the roll a f ree end, which shall 
serve as a means of withdrawing a like quantity by the next user." 
This was accomplished by having an oval roll upon an oscillating hold- 
er and a cutter fixed in such a relation that when the holder was oscil- 
lated by a pull upon the free end of the paper the roll would strike the 
cutter, whereupon the given quantity would be severed and the holder 
would return to its initial position. Several claims included the paper 
roll as an élément of the combinations. Against thèse claims it was 
contended, first, that unlawful attempts at combination were disclosed, 
and, second, that the claims, if valid, were not infringed. 

"The flrst défense," said the court, "raises the question whether, when a 
machine Is designed to manufacture, distribnte, or serve out to users a certain 
article, the article so dealt with can be said to be a part of the combination 
of which the machine itself is another iiart. If tliis be so, then it would seem 
to follow that the lojï which is sawn in the mill ; the wheat which is sround 
by the roUers; the pin which is prodnced by the patented machine; the pa- 
lier which is folded and delivered by the printing press — may be clainied as 
an élément of a combination of which the niechanlsni doiug the work is an- 
other élément. The motion of the hand necessary to turn the roll and with- 
draw the paper is analogous to the motive power which opérâtes the machln- 
ery in the other instances. But without expressing an opinion upon this point, 
we think the facts of this case fait to sustalu the charge of Infringement." 

Other combination claims excluded the paper roll as an élément. 

Respecting thèse, the court remarked : 

"No question is made but that the mechanism by which the paper is served 
out to the user involves a patentable uovelty." 

Now although the court did not explicitly consider the question here- 
in proj)ounded, it may be urged that this paper roll case argumentative- 
ly supports an affirmative answer. For the oscillating paper hoidcr and 
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the fixed cutter hâve no direct connection, no immédiate relation. It 
is only through the médiation of the operator that the parts coact to 
produce the new unitary results. Operator stands as motive power 
and paper roll as means of power transmission. So the oscilîating 
holder and the fixed cutter (with their settings to bring them into one 
organization) can be a lawful combination only because the existence 
and the proper application of power are necessarily implied. Does not 
every claim of a mechanical combination say, "Thèse éléments, when 
power is properly applied, will co-operate to produce a new unitary re- 
suit" ? Is not this true of every patentable tool or machine ? Utility 
is a statutory requirement. That tools and machines should be usefu! 
présupposes the existence and application of power. Whether the 
power be mediately or immediately human seems to us indiffèrent. For 
electricity, steam, and falling water hâve useful power only through 
human intervention, and in a machine are, after ail, merely means of 
expressing the ultimate human power through the operator. And what 
différence does it make where the power is applied, whether at the 
beginning or the end or the middle of the group of mechanical parts ? 
In a loom, for instance, is the operative law of the structure changed 
if the gears or belts, by which is transmitted from part to part the mo- 
tive power that is applied only at the head of the group, should be omit- 
ted and the motive power applied independently to each part in proper 
time relation? Or if it were found that an intermediate belt between 
two parts could be omitted because the web of cloth was a sufficient 
power transmitter at that point ? 

At this session (Oshkosh Grass Matting Co. v. Waite Grass Carpet 
Co., 207 Fed. 937) we are upholding, against the défense of aggrega- 
tion, in a machine for making grass twine, claims for combinations of 
"means for forcing the material forwardly, a funnel into which the 
material is received, compression roUs adapted to receive the material 
therebetween after said material leaves the funnel, and means, after the 
material is compressed, for wrapping a twine therearound," although 
the compression rolls, in the middle of the group of éléments, are in- 
capable, in the machine as organized by the inventor, of co-operating 
to produce the twine except through the médiation of the twine ma- 
terial.'^ 

In stating the question we expressed our belief that it is immaterial 
whether the unclaimed mediator between otherwise unrelated éléments 
be the material operated upon or the operator. The paper roll and the 
grass twine cases bave to do with the material operated upon, as the 
Connecting means. But in Burdett-Rowntree Mfg. Co. v. Standard 
Plunger Elevator Co. (C. C.) 196 Fed. 43 (affirmed by the Court of 
Appeals for the Third Circuit, 197 Fed. 743), the intervention of the 

2 On this phase of the subject see also : 1 Kobinson on Patents, § 155 
Taylor v. Wood, 1 Bannlng & A. 270; Hawes v. Antisdel. 2 Banning & A. 10 
Stutz V. Armstrong (C. C.) 20 Fed. 84.3 ; Bowers v. Von Sehmidt (C. C.) 63 Fed 
572, 58,3; FuUer v. Berger, 120 Fed. 274, 56 C. C. A. 588, 65 L. R. A. .381: 
Diamond Match Co. v. Ruby Match Co. (C. C.) 127 Fed. 341 ; Novelty Glass 
Co. V. Brookfield. 170 Fed. 946, 960, 95 C. C. A. 516; Rand, McNally & Co. 
V. Exchange Scrip-Book Co., 187 Fed. 984, 110 C. C. A. 322. 



954 207 FEDERAL REPORTEE 

operator was indispensable to the mechanical cléments' co-operating to 
produce the improved resuit. Improvement of existing automatic elec- 
tric elevators was the subject-matter; and it consisted of organizing a 
"one-point control," whereby quicker and safer work was accom- 
plished. The éléments were the elevator car, the electric molor in the 
basement of the building, call bells, floor bells, and door signais. Call 
bells informed the motor operator at what floors the car was wanted ; 
floor bells announced that the car had arrived and was waiting for 
passengers; and door signais showed the operator that shaft doors 
were closed before he started the motor. 

"By the grouping and arrangement that are said to he luerely aggregatlon, 
It seems plain that an Intimately related vvhole has in fact heen evolved, in 
which each part has heei; made uiore effective to accoaipHsli tlie common ob- 
ject, and in wliich this increased effieieucy Is due to the new rehition of each 
part to the others. ïhe total resuit is certainly greatly improved in the sev- 
eral particulars alreudy referred to ; and, while it is not a tangible produit 
that has heen improved, the new niethod of opération produces a clearly per- 
ceptible advaiice in the art. Elevators with onepoint coiitro! arrangement of 
signais and motor are operated more rapidiy, more easily, more safely, and 
more efliciently, and this greatly improved opération seems to he a new and 
bénéficiai resuit produeed by a new combination and arrangement of known 
éléments within the meaning of the language used in Loom Co. v. lliggins, 
105 U. S. 580 [26 L. Ed. 1177]." 

Unless an affirmative answer can be given to our question, many 
inventions in which the unitary resuit would be more ap[)arent than 
in the automatic electric elevator case, might be denied the protection 
of the statute. 

It seems to us that the man who first provided a gun with sights 
made a valuable invention. And although there is no co-operation be- 
tween the front-sight and the rear-sight, or between them and the gun, 
except through the médiation of the marksman, yet truly the éléments 
are brought into one orgauization and there contribute to a new and 
useful resuit. Between the strings and the chin rest of a violin, the 
hand rest of a mandolin, the finger rest of a banjo, there is no con- 
nection except through the player. But it is possible that invention 
was required to produce the nevi' organizations that made better play- 
ing possible. So with the banding wheel for china décoration, where- 
in a revolving disk holds the china plate and a fixed rest supports the 
decorator's hand. So, too, with the lathe and tool rest. In Union 
Edge Setter Co. v. Keith, 139 U. S. 530; 11 Sup. Ct. 621, 35 L. Ed.. 
261, the combination of a burnishing machine and a finger rest was 
found to be unpatentable, not in law, but in fact, by reason of the prior 
art. In the Selden automobile patent (Columbia Motor Car Co. v. 
Duerr & Co., 184 Fed. 893, 107 C. C. A. 215) the power of a gas engine 
is applied to the rear wheels of the vehicle through a clutch and re- 
ducing gears,, and the separate power of the operator is applied to the 
front wheels through a steering wheel. and column. ; Though there 
can be no co-operation between the driving mechanism and the steer- 
ing mechanism except through the hands of the driver, no one ques- 
tioned that the association of éléments constituted a true combination. 

[3] Our conclusion is that the statute should not be narrowed to 
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exclude improvements o£ the kind we hâve illustrated from the past, 
and that an affirmative answer to our question should be recorded. 

As neither ground of demurrer is sustainable, the decree is reversed, 
and the cause remanded for further proceedings. 



LONG AEM SYSTEM CO. v. NEW YORK SHIPBUILDING CO. et al. 
(Circuit Court, D. New Jersey. August 3, 1905.) 

Patents (§ 297*) — Suit fou iNrRiNOEMENT — Preliminaky Injunction. 

A preliminary lujunctlou should not be granted in a suit for iufrlnge- 
meut of au unadjudicated patent of récent date, the valldlty of which is 
serlously contested, both in argument and by affidavits of experts. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §| 481-488; Dec. 
Dig. § 297.* 

(irounds for déniai of preliminary injunctions in patent infringement 
suits, see note to Johnson v. Foos Mfg. Co., 72 O. C. A. 123.] 

In Equity. Suit by the Long Arm System Company against the 
New York Shipbuilding Company and others. On motion for pre- 
Hminary injunction. Denied. 

Ernest Wilkinson and Melville Church, both of Washington, D. C, 
for complainant. 

Frédéric R. Betts, James R. Shefifield, James J. Cosgrove, and Wil- 
liam H. Davis, ail of New York City, for défendants. 

LANNING, District Judge. This application is based on bill, an- 
swer of the New York Shipbuilding Company, and affidavits. By the 
bill the complainant charges the New York Shipbuilding Company 
with having infringed four patents owned by the complainant, being 
No. 605,399, for hydraulic mechanism for closing bulkhead doors, 
dated June 7, 1898, No. 650,973, for improvements in electrical Sys- 
tems for water-tight doors, dated June 5, 1900, No. 651,004, for im- 
provements in water-tight bulkhead doors, dated June 5, 1900, and 
No. 729,280, for improvements in electrically operated Systems for 
closing water-tight doors, hatches, or the like, dated May 28, 1903. 
The discussion relates to claims 1, 2, 3, 5, 6, 7, 9, 10, 12, and 14 of 
patent No. 650,973, and claims 5 and 6 of patent No. 651,004, The 
conclusion I hâve reached is that a preliminary injunction cannot be 
granted. None of the patents has ever yet been adjudicated to be 
valid. They are ail of récent date. Their validity is stoutly denied 
by thé affidavits of the défendants' experts and the arguments of the 
défendants' counsel. I think the complainant has failed to establish 
a case free from reasonable doubt. The record of the case shows 
that one of the complainant's counsel himself thought, when patents 
Nos. 650,973 and 651,004 were first submitted to him, that they could 
not be upheld. 

I am quite clear that the well-established rule of practice in regard 
to the granting of preliminary injunctions to restrain the infringement 

*For other cases see same toplo & § NCmbkb lu Dec. & Am. Dlgs. 1907 to date, & Rcp'r Indexes 
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of patent rights requires that in this case no injunction shall be al- 
lowed until the complainant shall hâve shown on fuU proofs on final 
hearing its right thereto. Many cases in which this rule has been 
applied might be referred to, but I mention only Standard Paint Co. 
V. Reynolds (C. C.) 43 Fed. 304, and Rogers Typographie Co. v. 
Mergenthaler (C. C.) 58 Fed. 693, decided in this court, Whippany 
Mfg. Co. V. United Indurated Fibre Co., 87 Fed. 215, 30 C. C. A. 615, 
decided in the Circuit Court of Appeais of this circuit, and Standard 
Elevator Co. v. Crâne Elevator Co., 56 Fed. 718, 6 C. C. A. 100, George 
Ertel Co. v. Stahl, 65 Fed. 519, 13 C. C. A. 31, and Williams v. Breit- 
ling Metal-Ware Mfg. Co., 77 Fed. 285, 23 C. C. A. 171, decided in 
the Circuit Court of Appeais of the Seventh Circuit. 
The application is therefore denied. 



MINERALS SEPAUATION, Limited, et al. v. HYDB. 
(District Court, D. Montana. July 28, 1913.) 
No. 1,076. 

1. Patents (§ 16*) — Patentability — "Process" — "Patentable Peooess." 

Broadly speakiuf;, a "iirocess" is a defiiiite conibination of uew or old 
éléments, ingrédients, opérations, \va.ys, or uieans to produce a new, ini- 
proved, or old resuit, and any sub.stautial elianse tlierein by omission, 
to tbe same or better resuit, or by uiodiflcation or substitution, wltli dif- 
férent function, to the same or better resuit, is a uew and patentable 
process. New or substantially chanscd methods wliereby tbe product is 
bettered, increased, or cheapeued niay be a new and "patentable process." 

[Kd. Note. — For otlier cases, see Patents, Cent. Dig. §§ 14, 15 ; Dec. Dig. 
§ 16.* 

For other définitions, see Words and Plirases, vol. 6, pp. 5642, 5643 ;, 
vol. 8, p. 7766; vol. 6, p. 5235.] 

2. Patents (§ 29*) — Pbocess — Description — Statement of Quantities. 

In a patent for a process, which is not of itself the resuit sought, but 
only the means thereto, a range of quantities that leaves something to the 
judguieiit of the operator is ail that caii be described, and is sufficient. 

[Kd. Note. — For other cases, see Patents, Dec. Dig. § 29.*] 

3. Patents (§ 92*) — Persoks Entitled to Patents — Joint Inventors. 

Where an invention was the resuit of experinients made by an employé 
uuder instructions given by his eniployers, after consultation betweeii 
themselves, to which each contributed suggestions, froni time to time ob- 
serving his work and obtalniug reports thereof, it was the joint inven- 
tion of the employers, aud properly patented as such. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 124; Dec. Dig. 
§ 92.*] 

4. Patents (§ 328*) — Validity and Inikingement — Process of Ore Concen- 

tration. 

The Sulman, Picard, and Ballot patent No. 835,120, for a process of 
ore concentration, was not anticipated, aud discloses novelty and inven- 
tion; also held, Infringed. 

In Equity. Suit by Minerais Séparation, Limited, and the Minerais 
Séparation American Syndicate, Eimited, against James M, Hyde. 
On final hearing. Decree for complainants. 

•For other cases see same topio & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes, 
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Henry D. Williams, of New York City, and O. W. McConnell, of 
Helena, Mont., for complainants. 

Sheridan, Wilkinson, Scott & Richmond, of Chicago, 111., and Krem- 
er, Sanders & Kremer, of Butte, Mont., for défendant. 

BOURQUIN, District Judge. Complainants are owner and its 
licensee of United States patent No. 835,120, for improvements in a 
process of ore concentration, issued on an application filed May 29, 
1905, by said owner's grantors, Messrs. Sulman, Picard, and Ballot, 
of London, England, joint inventors and patentées, and this suit is 
for infringement of certain claims of said patent by défendant, a for- 
mer employé of said owner, and by it trained in the process. The dé- 
fenses are various grounds of invalidity, hereinafter noted so far as 
of merit and seriously urged, and noninfringement. 

The invention claimed, in gênerai terms, may be said to be the dis- 
covery, in March, 1905, that if a very small and appropriate quantity 
of an oily substance, ranging around .02 per cent, to .5 per cent, of 
the weight of the ore be added to a pulp of water and finely pulver- 
ized ore (the slimes being helpful and most easily recovered), and the 
whole vigorously agitated and thereby thoroughly aërated by great 
and excess quantities of air, the metalliferous particles are oiled and 
adhère in a complète envelope to or of bubbles of the air, and rise to 
the surface of the mixture on cessation of agitation, forming a strong, 
cohérent, and stable froth easily removed. The process may be aided 
by heat to more quickly and efïectively disseminate the oily substance 
through the pulp, and briiig it into contact with the metalliferous par- 
ticles, and may also be aided by a minerai acid or sait up to 1 per cent, 
thereof of the weight of the ore to increase the preferential affinity 
of the oil for métal over gangue, but not sufficient acid to cause chem- 
ical action on the métal, nor is it intended to generate gas for flota- 
tion. The patent spécification is full, complète, and clear to those 
skilled in the art, and describes one well-known apparatus of mixing 
vessels, spitzkasten, etc., and the opération of the process therewith. 

The claims are gênerai and particular, ail calling for oil and agita- 
tion to produce a froth, some defining a range of quantities of oily 
substance, some likewise of acid, some specifying oily substance alone, 
some oily substance in various combinations with heat or acid and 
with both. The main défense of invalidity is lack of novelty and an- 
ticipation. In référence thereto it appears f rom the évidence that the 
use of oil, air, and agitation in ore concentration, separately and in 
various combinations, and with other ingrédients, was well known to 
the art prior to the discovery of the process in suit. To briefly sum- 
marize the prior processes, some of them were bulk oil processes, 
using oil in such large quantities that, it taking up the metalliferous 
particles in the pulp the mass thereof was yet sufficiently buoyant to 
float to the surface of the water, the gangue sinking. Concentration 
being more essential for lean ores, economy is the foundation of suc- 
cess ; so other of thèse processes reduced the amount of oil to a degree 
where it was not sufficient of itself to float the métal, and to aid therein 
air, steam, or gas was injected to render the mass spongy. Another 
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process further reduced thç oïl, and to around 4 per cent, to 6 per 
cent, in weight of the metalliferous content of the ore, the somewhat 
novel resuit being that the metalliferous particles were by the oil ag- 
glomerated into granules which sank in the water and were retained 
in the mixing vessel, vvhile the gangue rose and was carried off by 
upcast. Some dispensed with oil, and employed surface tension or 
skin flotation by floating ofï the powdered metalliferous particles on 
the surface of quietly flowing waters, or by injecting air, steam, or 
gas into the mixture of ore and water, or by generating gas therein, 
whereby bubbles attached to said particles and carried them to the 
surface of the water, in ail the gangue sinking. Another process 
sought the same end by spraying the oiled metalliferous particles 
through the air and onto water, where they remained, the gangue sink- 
ing. In some processes acid was used to generate gas in situ for 
flotation, while in others it was used solely to render more pronounced 
the sélective attribute of oil for métal over gangue. This last feature 
was the discovery, so far as ore concentration is concerned, of Carrie 
J. Everson, of Chicago, to whom a domestic patent embodying it was 
issued in 1886. In some beat was used to hasten the action of the 
oil, and some resorted to agitation. 

For anticipation, défendant relies most upon Froment's patents and 
working description. They date froni 1902 and 1903. The process 
thereof is one wherein the ore is carefully crushed in two opérations 
so as to minimize slime, and is first deslimed, for that the slime is 
■'too fine to be treated," quoting Froment. Thereupon to a mixture of 
deslimed ore and water, oil and carbonate of lime (which may be lime- 
stone) are added proportionate to the weight and richness of the ore, 
from 1 per cent, of oil in weight of the ore for ore containing up to 
5 per cent, of métal, to SYi per cent, of oil for ore containing 50 per 
cent, of métal, and about 1 per cent, of carbonate of lime in weight of 
the ore, or 21/2 per cent, in difficult cases, or more, and in like pro- 
portions to the oil for richer ore, it requiring more gas. Agitation 
in mixers containing two stirrers revolving in opposite directions and 
for a few minutes, or about 10 minutes, at about 300 révolutions per 
minute, the "chief point" being that ail metallic particles are brought 
"into thorough contact with the oil," is described by Froment. The 
mixture is then discharged into a vat containing a perforated coil 
through which sulphuric acid is introduced and in quantity about cent, 
per cent, of the carbonate of lime, and a rake therein turns slowly and 
about 10 to 12 révolutions per minute, to prevent the ore coUecting 
at the bottom in too compact a mass. 

Steam may also be injected through said coil to assist the reaction, 
but it is necessary in only cold countries. The reaction of the acid 
générâtes gas which in bubbles carry the sulphides to the surface, 
there skimmed or pushed into a hopper. Such thereof as f ail back 
and sink are otherwise recovered. A large proportion of the oil may 
be recovered from the concentrâtes in a press. Froment's patents 
refer to the use of "gas of any kind," that the bubbles will "become 
covered with an envelope of sulphides," and, rising to the surface, 
"form a kind of metallic magma," and that the "formation of thèse 
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metallic spherules is singularly active if the gas is in a nascent state." 
Froment's patents, working description, and an apparatus therefor 
were purchased in 1903 by the patentées of the patent in suit. It may 
be noted that prior to said purchase, and continuously since, said pat- 
entées were and now are associâtes and metallurgists, chemists, ex- 
perimenters, inventors, and operators in ore réduction in various parts 
of the world, with headquarters in London. To them and in that be- 
half hâve issued patents, domestic and foreign, and they hâve pur- 
chased others. They are of complainants, and much of their work 
has been for complainants. There is little évidence of practical use 
of any of thèse prior processes, and no substantial évidence that any 
substantial commercial success has accrued to any of them, or that 
any of them has had any considérable continuons successful opération. 
Some hâve operated commercially with some small success, and some 
are long since abandoned as impracticable, experiments, failures. 
Froment's process has not been in practical opération. 

Complainants' process has, in instances, displaced some of the prior, 
and has firmly established itself as a new and valuable method of ore 
réduction. The évidence shows many and large plants thereof, built 
or building, in widely separated parts of the world. Its successful 
opérations, practically from discovery, hâve recovered, and largely 
from waste and tailings, values aggregating near $9,000,000, and at a 
profit of near $4,000,000 to the patent owner and its licensees. De- 
tailed comment in respect to anticipation is little necessary save to 
Froment. Looking to the évidence, and therefrom contrasting his 
process with complainants', Froment's requires several times the quan- 
tity of oil that does this in suit, both by examination of the patents 
and working description and by tests in évidence. Froment crushes 
the ore in two opérations, and deslimes it bef ore treatment because the 
slime is too fine to be treated by his process, while the process in suit 
needs but one crushing opération, and finds slime advantageous and 
most easily recovered. Froment employs carbonate of lime ; the process 
in suit does not. Froment requires acid, and in greater quantity and 
for a différent function than does the process in suit, which latter 
may or may not use acid. Both may use beat, and both require agita- 
tion, Froment, agitation only to disseminate the oil, the process in suit 
for that purpose, and also to serate. Froment's resuit is by flotation 
by gas generated in situ; this in suit is by flotation by air introduced 
by vigorous agitation. Froment's product is like unto a magma, a 
spongy, pasty mass of oil and metallic particles, and more or less gas 
bubbles, while this in suit is a f roth of oil and metallic particles and air 
bubbles. Froment's requires oil in such quantity that he deems it 
worthy of recovery from the concentrâtes so far as it can be ; this in 
suit so little oil it disappears, is not sensible to sight or touch upon the 
concentrâtes, but only to analysis. In Froment's it would seem that the 
metallic particles are floated like the basket of a balloon, while in this, 
like the very envelope of a balloon. Froment's is costly, while this is 
cheap — relatively. And from the évidence it would seem that From- 
ent's process would fail in practical opération, while this in suit has 
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succeeded. In Froment's, he oils the metallic particles by agitation, 
then when the mixture is quiescent, générâtes gas therein by quick re- 
action followed by immédiate and direct rising of the gas bubbles to 
the surface in which they may corne into contact witli but few metalhc 
particles. In this in suit vigorous agitation of the mixture beats great 
and excess volumes of air therein, likely bringing the ultimate air bub- 
bles into repeated contact with many metallic particles. The action of 
the gas in Froment's is almost explosive in nature. He speaks of a 
proportion of carbonate of lime to be sought, as in his test tube example 
the reaction may be so sudden and violent as to project the metallic 
particles out of the tube. Froment's gas bubbles, quick formed and 
quick rising, it may be arrive at the surface with expansion still in 
progress. Thèse or analogous reasons may account for Froment's 
magma, breaking gas bubbles, and fragile evanescent f roth in so far as 
his resuit is like unto froth, and also may account for the process 
in suit's strong and lasting froth. 

One of the complainant's experts, Dr. Adolf Liebman, of London, 
characterizes Froment's product as not a froth but a magma, and his 
process as one involving the principles of skin flotation assisted by 
bubbles of carbonic acid. Fie further testifies that in the process in 
suit is produced a resuit which was never obtained before; that the 
froth is of a peculiar character, "consisting of air bubbles which, in 
their covering film, hâve the minerais embedded in such manner that 
they form a complète surface ail over the air bubbles" ; that though 
"the very light and easily destructible air bubbles are covered with a 
heavy minerai, yet the froth is stable and utterly différent, so far as 
this property is concerned, f rom any froth known" to him ; . that "it 
appears as if the minerais were protecting the tender air bubble like 
an armor guarding it," so that "the froth has a long life," and one is 
"tempted to say it is permanent, at least as far as metallurgical opéra- 
tions are concerned" ; that he himself had "seen a froth standing for 
24 hours without the least change having taken place" ; that a "very 
striking différence between the previous processes and the process of 
the patent in suit is the différence between f ailure and success" ; that 
"the simplicity of the opération as compared with the prior attempts 
is startling." 

Another of complainants' experts, Dr. Charles F. Chandler, of 
New York, testified that the process in suit is new and surprising; 
that "there is nothing like it disclosed in the prior art." Thèse and 
other learned gentlemen gave at length reasons for the foregoing and 
like views and conclusions. Defendant's expert, Dr. Eugène A. Byrnes, 
of Washington, is to the contrary. 

[1] The différences hereinbefore set out between Froment's process 
and this in suit are so obvions, numerous, radical, and in mahy respects 
vital, it is clear they constitute différent processes. They are différent 
in ingrédients, function of some therebf, combination, manipulation, 
principle, and rCsult. Their points of resemblance only serve to ac- 
centuate their différence. Broadly speaking, a process is a definite com- 
bination of new or old éléments, ingrédients, opérations, ways, or 
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means to produce a new, improved, or old resuit. Any substantial 
change therein, by omission to the same or better resuit, or by modifica- 
tion or substitution with différent function to the same or better 
resuit, is a new and patentable process. New or substantially changed 
methods whereby the product is bettered, increased, cheapened, may be 
a new and patentable process. Thus are the cases. See Mowry v. Whit- 
ney, 14 Wall. 640, 20 L. Ed. 860; Dental Co. Case, 93 U. S. 494, 23 
L. Ed. 952 ; Tilghman v. Proctor, 102 U. S. 722, 26 L. Ed. 279 : Loom 
Co. Case. 105 U. S: 587, 26 L. Ed. 1177; Lawther v. Hamilton, 124 
U. S. 6, 8 Sup. Ct. 342, 31 L. Ed. 325 ; Richards Case. 159 U. S. 485, 
16 Sup. Ct. 53, 40 L. Ed. 225 ; Steel Co. Case, 185 U. S. 420. 22 Sup. 
Ct. 698, 46 E. Ed. 968; Expanded Métal Case, 214 U. S. 384, 29 Sup. 
Ct. 652, 53 L. Ed. 1034; Rubber Co. Case, 220 U. S. 443, 31 Sup. Ct. 
444, 55 L. Ed. 527. 

In this suit the doctrine of équivalents has no application. The 
process in suit is so clearly new that no exhaustive discussion of facts, 
cases, or law is necessary to distinguish it from other processes, or to 
demonstrate its novelty. The patentées herein discovered a new, cheap, 
simple, practical, and useful way or process to combine oil and air, 
and by agitation to float and secure the metallic content in ore con- 
centration. The argument that the prior state of the art was such 
that to any one skilled therein the process in suit at the time of its 
discovery was obvions may, under the circumstances, be well answered 
by the cases : 

"Knowledge atter the event Is always easy. * * * But the law has 
other tests of invention than subtle conjectures of what misjlit hâve beon seen 
and yet was not." Rubber Co. Case, 220 U. H. 4?,ô, 31 Sui). Ct. 444. 55 L. 
Ed. 527. 

See Expanded Métal Case, 214 U. S. 381, 29 Sup. Ct. 652, 53 L. Ed. 
1034. 

[2] To whatever extent the patentées herein drew from the prior 
art, as they rightfully could, they took the last and successful step. It 
is urged, however, that as the patent in suit does not specify exact 
quantities of oil and acid, but a range thereof, it describes merely an 
experiment not patentable. It is true every ore présents its own 
problem of réduction. So, wdiile ail may lend themselves to a gênerai 
method, each may require some modification of the method. Ail skill- 
ed in the art understand this, and know that in addition to the best 
scientific theory they must add the light given by trial and practice. 
Thus only, in the majority of cases, are good and the best results ob- 
tained in any ore réduction — smelting, milling, or concentration. It 
is believed that at least in cases where the combination or process is 
not of itself the resuit sought, but only the means thereto, a range of 
quantities that leaves something to the judgment of the operator is ail 
that can be described, and is sufficiently definite. See Mowry v., Whit- 
ney, 81 U. S. 646, 20 L. Ed. 860; Wood v. Underhill. 5 How. 5, 12 
L. Ed. 23. The patent for an ore réduction process that does not is 
a rarity indeed. To the contention that as in Froment's process the 
agitation must entrain some air like unto that of complainants', and 
207 F.— 61 
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so the latter lacks novelty, it may be observed that if so, it was unin- 
tentional and unrecognized, in that Froment had in mind only flotation 
by quick acting gas generated in situ, it aided the art none, and is un- 
important. See Tilghman v. Proctor, 102 U. S. 711, 26 L. Ed. 279. 

And to the argument that in operating Froment, in rightf ul economy 
and decrease of oil and in rightful omission of carbonate of lime in 
treating ore containing it in sufficient quantity, his process would ap- 
proximate this in suit and arrive at a Hke froth, and hence lack of 
novelty in the latter, the response is that the fact that infringeraent 
may be easy does not impeach an otherwise vaHd invention, and that 
if Froment's methods are modified until they approximate complain- 
ants' and produce a like product, the process is no longer Froment's 
but is complainants'. At the argument, with apparatus a number of 
tests and démonstrations were made in the présence of the court, both 
of the process in suit, of Froment's, and of others of the prior art, 
of much assistance in arriving at conchisions herein. 

Upon ail the évidence the court is of the opinion the défense of lack 
of novelty and anticipation is not established. 

[3] Anôther défense is that the invention is not joint. It seems 
the patentées were experimenting with tlie Cattermole Granulation 
process. An expérimenter in their employ, in obédience to their in- 
structions determined on by consultation betvveen ail said patentées 
and to which each contributed suggestions, gradually reduced the 
amount of oil until the resuit was the peculiar froth of the process 
in suit. He frequently reported to his employers, avHo frequently ob- 
served his labors, and they made a record thereof in the form of re- 
ports by two of them to the third, who was chairman of the owning 
complainant herein, and for whose ultimate benefit the experiments 
were conducted. This expérimenter was but the instrument through 
which the genius of thèse patentées found expression. The circum- 
stances are sufficient to constitute thèse patentées joint discoverers. 
At any rate, it is not proven they are not. Although some of the 
claims in issue include éléments not absolutely essential, viz., heat and 
acid, and in respect to which they may afford no protection, they are 
not invalidated by undeceiving superfluous features, if heat and acid 
are such. The patent is valid in respect to ail claims in issue. 

[4] In the matter of the défense of noninfringement, it appears 
when the charge of infringement was brought to defendant's knowl- 
edge he ref used to permit an agent of complainants to inspect his plant. 
This agent later secured brief access at night, observed, noted, and 
carried away some of the froth then being produced. This agent is a 
mining engineer and metallurgist. He describes the defendant's plant, 
and gives it as his opinion, being versed in complainants' process, that 
the process therein was substantially that of complainants. Dr. Chan- 
dler analyzed the froth so secured, and found its components practical- 
ly the same as those of froth from samples of some of defendant's 
materials thefeafter furnished and treated by complainants' process, 
and Dr. Chandler pronounced it as his opinion, based thereon, on the 
testimony of the agent aforesaid and on his knowledge of complainants' 
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process, that defendant's opérations were of complainants' process. 
Défendant, pending this suit, filed an application for and procured the 
issue of a domestic patent for a flotation process like to this in suit, 
which Dr. Leibman testifies "contains a description of the process dis- 
closed in the patent in suit," and "discloses an apparatus for carrying 
•on the process in suit." And so doth it seem to the court. Although 
défendant testified, he professed ignorance of the amount of oil and 
acid used in his plant and opérations. Enough appears in the évi- 
dence to compel the conclusion défendant was using complainants' 
process and was infringing the claims in issue as charged. 

It is worthy of note that during the taking of testimony complain- 
ants repeatedly offered to repeat, in the présence of défendant and his 
counsel, any of the tests or experiments testified to by their experts. 
They also repeatedly objected to tests, experiments, and apparatus and 
opérations of défendant, unless an opportunity was offered complain- 
ants to repeat the experiments, and unless défendant furnished like 
materials therefor, and unless the apparatus were offered in évidence 
or access to them was given complainants. Save for some of defend- 
ant's materials furnished complainant, it does not appear to what ex- 
tent, if at ail, défendant obviated thèse objections. Otherwise the 
considération of the case might be affected by them. See Steel Co. 
Case, 185 U. S. 420, 22 Sup. Ct. 698, 46 L. Ed. 968. 

A decree in accordance herewith, as demanded in the bill of complaint 
other than for treble damages, will be entered; an accounting to be 
had before the master. 



UNDERFEED STOKER CO. OF AMERICA v. RILEY et al. 

(District Court, D. Massacliusetts. September 23, 191.3.) 
No. 459, Equlty. 

1. Patents (§ 328*) — Valjdity and Infeingement — Undekfeed Furnace. 

The Daley patent No. 644,664 for a furnace havlng an uuderfeed held 
not autlcipated, valid and infringed on motion for a preliminary injune- 
tion. 

2. Patents (§ 297*) — Suit for Infkingement— Pbeliminaby Injunction. 

Wlien a patent lias been sustained after a tliorougU défense by com- 
pétent and diligent counsel, and the défendants' structure in a subsé- 
quent case is substantially like that involved and held to infringe in the 
prior suit in essential particulars, the complainant should be given the 
beneflt of such adjudication on an application for preliminary injunc- 
tion, and the burden rests on the défendant to distinguish the cases. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 481-488; Dec. 
Dig. § 297.*] 

In Equity. Suit by the Underfeed Stoker Company of America 
against R. Sanford Riley and others. On motion for preliminary in- 
junction. Motion granted. 

*F6r Other cases see same toplc & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Fish, Richardson, Herrick & Neave, F. P. Fish, and J. L,. Stackpole, 
ail of Boston, Mass., for complainant. 

Louis W. Southgate, of Worce-jter, Mass., for défendants. 

BROWN, District Judge. [1] This is a pétition for a preliminary 
injunction against infringement of letters patent No. 644,664, March 
6, 1900, to F, A. Daley, for furnace. 

This patent was before me in Underfeed Stoker Co. of America v. 
American Ship Windlass Co. (C. C.) 165 Fed. 65, 77. In that case it 
was held that the stoker, shown in letters patent, to E. E. Taylor, No. 
792,862, June 20, 1905, infringed the Daley patent, as well as other 
patents then in suit. 

The Daley patent was considered also in American Stoker Co. v. 
Underfeed Stoker Co. of America (C. C.) 182 Fed. 642, 652, in which 
case was also considered the Garden patent. No. 648,251. The déci- 
sion in respect to the Garden patent, and the distinction between it 
and the Daley patent, renders it unnecessary in the présent case to 
refer further to the Garden patent, though the défendants cite it in 
défense. 

Upon appeal the Circuit Court of Appeals for the Third Circuit af- 
firmed the last-named décision., 188 Fed. 314, 110 C. C. A. 292. 

I do not find in the défendants' affidavits any definite déniai that the 
défendants' device, known as the "Riley Stoker," possesses the char- 
acteristic features of the Daley patent, namely a large air-chamber 
beneath the retort and fuel-bearing surfaces, into which the air is in- 
troduced under pressure, and in which the air has an opportunity to 
circulate and become heated by contacting with the heated métal por- 
tions of the retort and fuel-bearing surfaces, thereby extracting heat 
from thèse surfaces and so prolonging their life, and at the same time 
being itself heated and thus becoming more efficient to promote com- 
bustion when introduced into the combustion-chamber. 

The affidavit of Mr. Jackson, complainant's expert, in reply, cor- 
rectly points out this omission in the défendants' affidavits. 

In the affidavit of Mr. Browne, défendants' expert, it is conceded 
that claims 3, 4, and 5 of the Daley patent are directed to an organiza- 
tion in which the fuel-supporting means need not be perfectly imper- 
forate. He states, however, that it is his opinion that the prior art is 
of such character that the subject-matter of claims 3, 4, and 5 pos- 
sesses no novelty unless construed by the court to mean that such leak- 
age or perforations as may exist do not permit the fîow of any sub- 
stantial amount of air into the fire box. He states that if thèse claims 
are to be so construed as to permit the présence of such apertures in 
the fuel-supporting means as to permit the flow of a substantial por- 
tion of the air, then there is no novelty in the subject-matter of thèse 
claims in view of the prior art. 

Daley, however, says: 

"The fuinace, constructed in accorrtance with the preferred embodiment of 
my invention, employa side dead plates wlilcli are imperforate, or sufficiently 
so to nialntain the air forced into the air-chamber beneath the side fuel-sup- 
port under pressure, so that tlie air will be forced in jets directly from the 
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air-chamber through the tuyère-openiugs into tlie retort. I do not wish, how- 
ever, to be llnilted to a construction in wlileh the side fuel-supporting means 
along the upper edges of the fuel retort are perfectly imperforate." 

To détermine the question whether the Riley stoker contains the 
substance of the Daley invention by considering whether or not in the 
Riley stoker a substantial amount of air passes through the fuel-sup- 
porting plates is not, in my opinion, the correct method of comparing 
the two structures, since they may resemble each other in substantial 
particulars, though differing in this particular. It is not correct, I 
think, to say that Daley requires that his side plates shall prevent any 
substantial passage of air through them. Such requirement is not 
expressed, nor is it necessarily implied. 

The défendants attempt to bring the Riley structure into substantial 
resemblance with devices of the art preceding Daley by contending 
that the fuel-supporting devices of the Riley Stoker are "grates." It 
is not denied that the Riley stoker has tuyère openings at the side 
which are substantially similar in function and opération to those of 
the Daley patent. In the earlier Jones patent the fuel-supporting 
means were grates. By closing thèse grates and eliminating the pipes 
by which air was supplied to Jones' tuyères, Daley formed his air-cham- 
ber, whence the air flowed under pressure in jets controlled by the small- 
tuyère openings at the top of the retort. It appears, however, that it 
is not necessary, in order to form an air-chamber with the function of 
Daley's air-chamber, that the f uel-bearing means be completely closed ; 
nor is it made to appear that it is essential that they be closed to such 
an extent as to prevent the escape of an amount of air which might 
be termed a "substantial amount" ; i. e., an amount which might be 
regarded as substantial as an aid to combustion in the combustion- 
chamber, but which would not be regarded as substantial in the sensé 
that it interfered with the functions of the air-chamber. If the de- 
fendants' air-chamber perfornis the functions of Daley's air-chamber, 
the fact that it may permit the escape of air through the fuel-supports 
is immaterial upon the c^uestion of infringement, even if some im- 
provement may resuit. 

It is also argued that Riley's fuel-supporting means has the essen- 
tial characteristics of a grate ; i. e., to support the fuel and to permit 
the passage of air into the fuel ; but there seems to be an essential dif- 
férence between the so-called grates of Riley and the grates of the 
prior art. 

To support the fuel and permit the passage of air are doubtless func- 
tions of a grate, but it is hardly a usual function of a grate to serve 
as a wall of an air-chamber to hold air under pressure, or to resist 
or diminish the flow of air. Usually only such grate bars are employed 
as are necessary for the support of the coal, and it has not been made 
to appear in this case that it is usual to diminish the openings of a 
grate to the small comparative size of those found in the Riley fuel- 
support. The small number and, small size of Riley's openings, and 
the large proportion of imperforate surface, shows that Riley's fuel- 
supports are intended to be sufficiently imperforate to serve as a wall 
of an air-chamber having the functions of Daley's chamber. 
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The défendant also refers to the passage of air in substantial quan- 
tity through spaces between contiguous sliding grate sections. The 
complainant contends that ail of the openings through which air flows 
from the Riley air-chamber are tuyère-openings, for the reason that 
they are small passages through which the air is forced in différent 
streams into the appropriate parts of the furnace, after having ex- 
tracted the beat and itself become heated. 

A tuyère and a grate bave this in common, that it is a function of 
each to admit air; but ordinarily a tuyère is designed to admit it in 
definite quantity and direction, while a grate is designed with large and 
numerous openings, through which air can pass into the combustion- 
chamber in a gênerai stream without definite and predetermined direc- 
tion. The openings in the Riley fuel-support fall within the first rather 
than the second class, and devices of the prior art into the second class. 

The prior patented art presented by the défendants is to a consid- 
érable extent the same that was before the court in Underfeed Stoker 
Co. of America v. American Ship Windlass Co. (C. C.) 165 Fed. 65. 
The following patents were in the former case: Howell, 54,730, May 
15, 1866; Smith, 199,000, January 8, 1878; Roney, 409,304, August 
20, 1889; Jones, 409,792, August 27, 1889; Wiesebrock, 439,738, No- 
vember 4, 1890; Jones, 470,052, March 1, 1892; Shinners, 552,335, 
December 31, 1895; Roe, 595,837, December 21, 1897. 

The additional American patents are: Wilkinson, 480.538, August 
9, 1892; Box, 549,868, November 12, 1895; Garden, 648,251, April 
24, 1900. 

British patents are: Smith, 170, January 15, 1876; Hawksley et al., 
3,095, March 10, 1885 : Brook, 1,140. January 20, 1892; Garden, 4,367, 
February 28, 1895 ; Wilton, 9,309, 1895. 

After a re-examination of the patents formerly considered and an 
examination of the new patents cited I am of the opinion that in re- 
spect to the fundamental features of the Daley patent there is nothing 
in the prior art as presented by the défendants which can be regarded 
as an anticipation of the Daley patent. Thèse patents are dealt with 
specifically in the reply affidavit of Mr. Jackson, and upon an exam- 
ination of them T am of the opinion that he draws proper distinctions 
between thèse patents and the device of the patent in suit. 

[2] The défendants invoke the rule that in doubtful cases a pre- 
liminary injunction should not issue, but it should also be borne in 
mind that when a patent has been sustained after a thorough défense 
by compétent and diligent counsel, and when the défendants' structure 
is substantially like that involved in the former litigation in essential 
particulars, the complainant should be given the beneiit of such ad- 
judication on an application for preliminary injunction, and that the 
burden rests upon the défendant to distinguish the cases. 

After r^ading and re-reading the affidavits, and after an examina- 
tion of the prior art as presented by the défendants' patents, I am of 
the opinion that this is a proper case for the granting of a preliminary 
injunction. 

A draft decree may be presented accordingly. 
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SMITH V. BOWKER TORRBY CO. 

In re CROWELL. 

(District Court, D. Massachusetts. September 24, 1913.) 

No. 176 (C. C. 725). 

1. CoHPOBATioNS (§ 565*) — Insolvency — Claims Pbovable. 

Where partners indebteci to claimant on a note transferred a part of 
the partnerslilp assets to a corporation whicli the partners coutrolled, in 
considération of a specifled amount of full-paid stoclc of the corporation 
equal to their valuatiou of the assets transferred, the corporation agree- 
ing to pay the partnership debts and to save the partners harmless there- 
from, there being no claim of novation, nor that claimant could not ob- 
tain payment by enforcing the liahility of the partners, he was not en- 
titled to prove his debt as a claim against the corporation's assets in 
insolvency, on the ground that he was entitled to subrogation to the 
rights of the partners against the corporation. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2281, 2282 ; 
Dec. Dig. § 565.*] 

2. Corporations .(§ 30*)— Purciiase of Paetnekship Assets — Assumption dp 
Paetnebship Debts — Considération. 

A partnership, ownlug a large amount of real and Personal property, 
being désirons of withdrawlng the real estate from the flrni, organized a 
corporation, whlch they dominated, and, havlng determined that the 
value of the flrm's personalty was $249,700, as directors of the corpora- 
tion voted to purchase the Personal property of the flrm from themselves, 
as members thereof, in considération of a transfer to themselves, as mem- 
bers of the flrm, of 2,497 shares of the capital stock of the corporation, 
full-paid and nonassessable. In carrying the transaction into efCect, 
they also voted, as directors of the corporation, to assume and pay ail 
indebtedness of the flrm, and to hold it and its surviving partner or 
partners and the estate of a deceased partner and the trustée or executor 
thereof harmless and fully indemnifled from ail liability in connection 
therewith. Htld, that such assumption by the corporation of the debts 
of the flrm was without considération, and was not euforceable as against 
the corporation's assets in însolvency by one of the flrm's creditors. 

[Ed. Note. — For other ca.ses, see Corporations, Cent. Dig. §§ 97-100; Dec. 
Dig. î 30.*] " 

Claim of Warner R. Crowell against the insolvent estate of tlie 
Bowker Torrey Company, to the allowance of which Albert O. Smith, 
conservator, and others, fîled objections. Objections sustained. 

See, also, 199 Fed. 985. 

Sherman L. Whipple, of Boston, Mass., for claimant. 

John B. Sullivan, Jr., and Paul Dudley Dean, both of Boston, Mass., 
for receiver. 

BROWN, District Judge. The claimant seeks to charge the corpo- 
ration, the Bowker Torrey Company, With the debt of a copartner- 
ship whose business was taken over by the corporation. The claim 
is based upon a promissory note dated February 1, 1904, for $10,000, 
with interest at 5 per cent., payable semiannually, signed by Bowker, 
Torrey & Company, a copartnership, payable to the order of Torreys 
& Company, a copartnership; by Torreys & Company indorsed to 

*For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Julia S. Torrey, or order; and by Julia S. Torrey and Torreys & 
Company to Crowell, the présent claimant. 

By an instrument in vvriting (Exhibit No. 2), signed and sealed by 
members of the firm of Bowker, Torrey & Company, it was provided, 
on the one hand, that the firm of Bowker, Torrey & Company would 
sell to the Bowker Torrey Company, a corporation, their entire stock in 
trade, good will, and other personal assets, and, on the other hand, that 
,on receipt of a bill of sale transferring full title to the personal prop- 
erty the Bowker Torrey Company, a corporation, would transfer to 
the members of the firm of Bowker, Torrey & Company, 2,497 shares 
of the stock of the corporation at par, full-paid and nonassessable. liy 
this document the persons signing it assume, as individuals, to contract 
both for themselves and for the corporation. 

It is apparent from this document that the purpose of the parties 
was to transfer the business and personal assets of the copartnership 
to a corporation and to receive the shares of the corporation in pay- 
ment therefor. 

Another instrument in vvriting purports to convey to the corpora- 
tion the Personal assets, in considération of the transfer of 2,497 shares 
of the corporation. 

At this time the copartnership had real estate valued at about $300,- 
000, which was reserved by the copartners and did not become an 
asset of the corporation. 

At a meeting of the directors of said corporation held July 29th 
the offer was presented to the directors and a copy spread upon the 
minutes. It was voted that the property described in the written of- 
fer was necessary for the business of the corporation, that in the 
judgment of the board of directors the value of said property equalled 
the sum of $249,700, that said offer should be accepted, and that the 
corporation should issue in full payment of the purchase of the pro]j- 
erty described 2,497 shares of the capital stock, full-paid and non- 
assessable. 

The f ollowing record was also made : 

"It Is also voted unauiiiunisly that, lu ucceptins the transfer of ail the Per- 
sonal property, assets, ami rlghts of the late Hnn of Kowker, Torrey & Com- 
pany, the new corporation assnmes and agrées to jiay ail iudelitednoss of the 
late llrm, and hold the said firm, its siirvivins partner or partners, and the 
estate of the partner or partners and the trustée or executor thereof, harin- 
less and fully indemuified from ail liability connccted therewith." 

It is quite évident that the parties in interest were acting both as 
members of the firm and as officers of the corporation, and that the 
valuation was not fixed by buyer and seller acting in separate and op- 
posing interests, but was a valuation adopted more or less arbitrarily 
and largely as a matter of form. 

The claimant, Crowell, dénies that there was any agreement by the 
hôlder of the note of the copartnership to release the copartnership 
and accept the corporation as the sole debtor. On the contrary, he 
makes proof of claim against the corporation, stating that he does so 
"without waiving any rights which he may hâve against the copart- 
nership of Bowker, Torrey & Company, or the members thereof." 
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Furthermore, it is in évidence that Crowell has instituted in the state 
courts suits at law and in equity against the surviving partners of the 
firm of Bowker, Torrey & Company upon this note, and has attached 
the real estate of the copartners. In other words, it appears that the 
claimant, Crowell, is now asserting the right to seek satisfaction of his 
claim both from the real estate of the copartnership and the personal 
assets of the corporation. In his vérification of claim is this statement : 

"Your petitioner luakes tins claim against the corporation of the Bowlîer 
ïorrey Company upon the note executed by the partnership of Bowlier, Tor- 
rey & Company for tlie reason that said corporation recelved certain money, 
accouuts receival)le, and other assets of the partnership of Bowker, Torrey & 
Company, wltli vvhlch to pay tlie debts of said copartnership, and agreed to 
pay the same, and has therefore received said assets of the copartnership, and 
holds said assets and other proceeds to and for the use of the creditors of 
the said copartiierslilp existing at the time of said transfer, etc., one of which 
debts is evidenced by the note in question." 

It is in évidence that interest was paid by the corporation on the 
note from August 1, 1905, to February 1, 1910. As the claimant, 
however, dénies that there was any novation, and asserts the right to 
hold the assets of both copartnership and corporation, and as counsel 
for the receiver also dénies the sufficiency of the évidence to show a 
novation, we may accept the contention of both parties, and hold that 
there was no novation. 

Counsel for the receiver, in the interest of creditors of the corpora- 
tion, dénies that upon the évidence there was any considération for an 
agreement by the corporation to assume the indebtedness of the co- 
partnership. It was doubtless a part of the arrangement between the 
copartners that they should act on the one side as a copartnership sell- 
ing Personal property and on the other side as a corporation buying 
the Personal property, and that as a corporation they should continue 
the business and should relieve themselves as copartners and the co- 
partnership real estate from the claims of creditors. 

So far as the note in question is concerned, this they hâve failed 
to do. 

The claimant asserts an équitable claim upon the assets of the cor- 
poration, and bases his case upon Forbes v. Thorpe, 209 Mass. 570. 
His brief states : 

"Tliis eontract between the partnersliip and the corporation being made by 
the partnership for tlie benefit of its creditors, the latter may enforce in 
equity the rights of the copartners to compel the corporation to perform its 
agreement in this regard." 

He contends, also, that in the event of his recovery of a judgment 
against the surviving partners of the firm they would be entitled to 
hold the corporation on its eontract to assume the liabilities of the 
partnership, and that the claimant, Crowell, is entitled to be subrogat- 
ed to the claim which the surviving partners might hâve against the 
corporate assets. 

[ 1 ] Upon the theory of a right to be subrogated to any claim which 
the surviving partners of Bowker, Torrey & Company might hâve 
against the corporation, the claimant stands on most doubtful ground. 
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Before the formation of the cojporation, the copartnership was amply 
solvent. By the continuance of the business in a corporate form, vvith 
the withdrawal of ail the real estate, the financial standing of the busi- 
ness was greatly impaired. 

The corporate record to the efïect that, in the judgment of the 
board of directors, the value of the property equalled the sum of $249,- 
700, and that full-paid stock be issued to a like amount, is, as counsel 
for the receiver and creditors contends, inconsistent with the theory 
that there was any considération for assuming the debts. The ques- 
tion how far a person who is not a party to an agreement made for his 
benefit may be entitled to enforce that contract, either at law or in 
equity, is based upon varions théories. In the case of Urquhart v. 
Brayton, 12 R. I. 169, it was based on the ground of novation. The 
présent claim cannot rest upon that ground. There is also difficulty 
in basing it upon the ground of a trust fund received for the payment 
of debts. 

Looking to the substance of the matter, the agreement between the 
corporation, ail of whose stock was held by the copartners, and the co- 
partners, is primarily a matter of form. Their agreement in the form 
of a corporation to pay their own debts as copartners, and in the form 
of a corporation to hold themselves harmless against their copartner- 
ship debts, does not seem to give rise to any substantial equities of the 
copartners against the corporation. In the absence of any allégation 
of the claimant that he is unable to obtain satisfaction from the co- 
partners by suit at law, or that the copartners who made the note are 
without assets to pay it, his case is lacking in the éléments which are 
ordinarily essential to a creditors' bill to follow équitable assets. The 
claimant apparently has no interest in the exonération of the copart- 
ners from the payment of the note, and if there be any sort of équita- 
ble claim of the copartnership upon the corporation, which is, to say 
the least, most doubtful, there appears no reason why this claimant 
should be permitted to follow such équitable assets of the copartner- 
ship, when he may resort to the copartnership real estate or to the in- 
dividual liability of the copartners. 

There seems little equity in the claim that the corporate assets avail- 
able for part payment of the creditors of the corporation should be 
diminished by the amount of a dividend upon this note of the part- 
nership, and that the liability of the copartners should to this extent 
be shifted from their shoulders and put upon the corporation. 

The argument of the receiver, that upon the évidence afforded by 
the corporate records and the documents there was no considération 
for the assumption by the corporation of tlie liabilities of the copart- 
nership, is entitled to weight which it might not bave, perhaps, in a 
case where the copartnership and the co?poration were composed of 
différent persons acting in différent interests. Such a vote of a corpo- 
ration contemporaneous with the offer and acceptance might, in the 
case of a contract between adversary parties, be regarded as évidence 
tending to show that the assumption of debts was part of the considér- 
ation for the purchase of assets ; but in this case, where the same par- 
ties appear in différent légal forms upon both sides of the transaction. 
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it is but just tliat we should strictly interpret the records that they 
hâve made. 

The real intention of the copartners was to set aside their real es- 
tate, to go on in business under a corporate form with their personal 
estate as capital, and to satisfy the creditors eut of that personal es- 
tate or from the profits of the business. 

While it is doubtful if it can be said that the transaction was in 
fraud of creditors, since sufficient assets seem to hâve been withheld 
and retained for the full payment of the copartnership debts, yet 
there is nothing in the division by the copartners of their property into 
two parts, real and personal, and their agreement to pay thèse debts 
out of their personal assets, which gives them an equity, if compelled 
to satisfy a judgment out of their real estate, to resort to the corpo- 
rate funds for reimbursement at the expense of creditors of the cor- 
poration. 

Under such circumstances we must look strictly to the documents 
constituting this artificial arrangement of the same interests on two 
sides of the transaction. 

[2] The written offer, as made by the copartners, does not require 
or provide for the payment of debts. The corporation accepts this 
offer and issues its stock in payment at its own valuation of the as- 
sets. The argument that there remains no considération for the as- 
sumption of debts seeras Sound, and the vote of the corporation to 
assume the debts is made as a voluntary act, being no part of the pur- 
chase of the copartnership assets, or, if it can be held to be an agree- 
ment, an agreement without considération. 

The présent case differs in substantial particulars from the case of 
Forbes v. Thorpe, 209 Mass. 570, 95 N. E. 955. In the présent case 
there was no express agreement to assume and pay debts as a part 
of the considération for the transfer. Neither the offer, the vote of 
acceptance, nor the bill of sale contains any référence to the payment 
of debts, or in terms makes this a part of the considération, nor can 
this be implied from the circumstances. The acceptance was on the 
ground that the value of the property received was $249,700, and that 
full payment should be made by the issue of stock. The vote, as we 
hâve said, imposed no further liability upon the corporation, and gave 
the copartners no further equity in its assets. The issue of f ully paid 
stock satisfied the specified considération. 

The assumption of liabilities is a pièce of inconsistency in the cor- 
porate record; such inconsistency as is not unlikely to occur where 
the arrangement is fictional, rather than corresponding to the true 
intent of parties with opposing interests. Proceeding upon the theory 
that ail that the corporation received it paid for in stock, it follows 
that the corporation received no considération for its assumption of 
debts. 

In Forbes v. Thorpe ail the assets of the partnership were conveyed 
to a trustée upon express condition, and the court found that, but for 
the agreement of the corporation to pay debts, the conveyance would 
hâve been a fraud upon the firm and creditors. The obligation to pay 
debts was made upon a valuable considération, and the transaction 
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between parties having opposing interests was real, and not fictitious. 
The facts are so substantially différent from the facts in the présent 
case that the case is not controlHng. 

Counsel for the receiver cites, also, Robb v. Mudge, 14 Gray 
(Mass.) 534; Hovve v. Lawrence, 9 Cnsh. (Mass.) 553, 57 Am. Dec. 
68; Harmon v. Clark, 13 Gray (Mass.) 131; National Bank v. Grand 
Lodge, 98 U. S. 123, 25 L. Ed. 75 ; Clare v. Hatch, 180 Mass. 96, 62 
N. E. 250; Griffin v. Cunningham, 183 Mass. 585, 67 N. E. 660; 
Anthony v. Campbell, 112 Fed. 212, 50 C. C. A. 195; Reynolds v. 
New York Trust Co., 188 Fed. 611, 110 C. C. A. 409, 39 E. R. A. 
(N. S.) 391. 

Counsel for the claimant relies upon Forbes v. Thorpe, 209 Mass. 
570, 582, 95 N. E. 955, and Pennsylvania Steel Co. v. N. Y. C. Rv., 
198 Fed. 721, 749, 117 C. C. A. 503. 

Upon the whole, I am of the opinion that the receiver's disallow- 
ance of the claim was right. The claim was presented as an équitable 
claim. The claimant bas not shown that at law he is without a rem- 
edy against the makers of the note, or that they are without assets 
to satisfy a judgment, and bas failed to show any necessity for re- 
sorting to ecjuitable assets, or to rights of bis debtors against the cor- 
poration, in order to obtain payment of the note. He bas no apparent 
interest in contending that the copartners should be wholly or partly 
exonerated from their direct obligation to pay the note, and it is not 
shown that the copartners themselves bave asserted in thèse proceed- 
ings such a right to be exonerated from payment of their copartner- 
ship debts. 

He bas also failed, in my opinion, to show that the copartners bave 
in fact any équitable claim upon the assets of the corporation which 
could avail him by way of sulDrogation. Thèse grounds are sufficient, 
in my opinion, to justify the disallowance. 

There is a further question whether the claimant can consistently 
claim the benefit of the corporate vote to pay the debts and to hold the 
firm and partners harmiess against them, without electing to accept the 
obligation of the corporation in lieu of bis claim against the copart- 
ners. The vote is in effect to substitute the corporation as debtor in 
discharge of the firm. It is doubtful if the claimant can consistently 
claim to hold both the original debtor and a debtor who was intended 
to be, not a surety, nor an additional debtor, but a substituted debtor. 
His déniai that there is a novation, or that he will accept the corpora- 
tion in lieu of the debtor, might be taken as a refusai to accept the 
corporation's entire undertaking as expressed in the whole of the 
vote. In view of our previous findings, however, it is not necessary to 
so décide. 

The claim is disallowed, and an order to that effect mav be entered. 
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MECHANICS' & METALS' NAT. BANK et al. v. HOWELL. 
(District Court, D. Connecticut. July 24, 1913.) 

1. JUDGMENT (§ 710*) — CONCLUSIVENESS — l'EKSONS BOUND — COXSEST DECKEE. 

A consent decree unUer whicli the property of a corporation Is sold to 
a creditors' cominlttee as a step in carrying ont a plan of reorgauization 
cannot eut otï or aft'ect the rights of oue not a party nor brought under 
Its opération by consent or otherwise. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. § 1230 ; Dec, Dig. 
§ 710.*] 

2. COBPORATIONS (§579*) — KeoBGANIZATION — VaLTIATION or PBOPEBTY — RiGIITS 

OF Pabticipatikg Creditoes aoainst Indorsek. 

Défendant, in proceedings in involuntary bankruptcy, was a stocUholder 
and offlcer of a large manufacturiug corporation and witli its président 
had indorsed souie of its notes which were outstauding wlien receivers 
were appointed for the company in a creditors' suit. A connuittee was 
appointed under an agreement of creditors with authority to formulate 
and submit to the creditors depositing their claims a plan of reorganiza- 
tion or otlier plan of settlenient, and défendant and the other indorser 
signed an agreement waiving demand and notice, etc., and consentlng that 
any extension might be glven to the company without impairing the ob- 
ligations of the indorsers. On the report of experts that the value of the 
company's property as it stood was less than the indebtedness, but that 
as a going concern, properly financed and managed, it would be worth 
much more and the business could be made profitable, the committee sub- 
mitted a plan of reorgauization which was accepted and carried out as 
follows : The committee purchased the property from the receivers at 
private sale, which was conlirmed practically without objection, for $870,- 
000, receiving also a conflrmatory deed from the corporation ; the com- 
mittee conveyed the property, with a sum of money for working capital, 
to a new corporation and received in payment ail of the common and 
preferred stock, amounting to $4,725,000, the minutes of the transaction 
reciting that the property received was worth the full par value of the 
stock, to conform to a law of the state ; each creditor was given common 
and preferred stock equal at par value to the amount of his claim with 
an agreement that his right against any indorser should not be aiïected 
thereby. Défendant was not a party to the suit, took no part in tlie 
reorganlzation, and walved no riglits except to the extent stated. Held, 
that the sale of the property to the committee, couflrmed by consent de- 
cree, was merely a step in the reorgauization plan, and that the price 
paid did not fix its value as against défendant, but, as between hini and 
the creditors participating in the reorganlzation, its value was that 
placed upon it by the new corporation on the hasis of which its stock was 
issued ; that the indorsement creditors, having received and accepted full 
payment of their claims in such stock, had no further claim against the 
indorsers and could not maintain a pétition In bankruptcy against de- 
fendant. 

[Ed. Note.— For other cases, see Corporations, Ceut. Dig. §§ 2307, 2309, 
2313-2318; Dec. Dig. § 579.*] 

In tlie matter of George D. Howell, alleged banlcrupt. On invol- 
untary pétition by Mechanics' & Metals' National Bank and others. 
Pétition dismissed. 

The petitioners allège the insolvency of the respondent and his hability as 
an indorser of the notes which they severally hold. 

The McCrum-Howell 0)nipany was a corporation orgauized under the laws 
of Connecticut but having the largest amount of its property and assets in 

•For other cases see same topic & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r ladexes 
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Pemisylvania. Tlie capital stock was $7,000,000, lialf preferred, half eom- 
mon. It cari-ied on a large business in the manufacture aud sale o£ boilers,^ 
radlators, enameled iron ware, vacuuiu and suctiou cleaners, and transoui 
lifts. Lloyd G. McCrum was its président and George D. Howell wus a di- 
rector and its vice président. Both vvere accommodation indorsers of tlie 
company's commercial paper. 

On Mardi 13, 1912, a bill in equity was filed by a stockholder praying for 
the appointment of a receiver to take possession of the properties of the Com- 
pany in order to conserve Its assets. To this blll the company filed its an- 
swer, verified by respondent, and the court appointed two receivers, both 
concededly able men of large affairs. Ancillary decrees appointing the same 
receivers in other jurisdictions were made in due course. 

On the same day that thèse receivers were appointed (March 13, 1912),. 
Howell and McCrum transferred and delivered certain Personal property and 
certain deeds to real property to one Oscar L. Telling, then président of a 
bank In Pittsburg, taking from Telling a receipt to the ternis of wliich they 
agreed, which reads in part as follows: "In trust, however, to hold the same; 
* * * to collect the rents, issues and profits thereof ; * • * to sell and 
dispose of the same at public or private sale ; * • « and from time to 
time to promptly, as tlie same are received, to distrlbute the proceeds thereof 
ratably and proportionately, and upon a basis of equallty, to the debts of 
sald Howell and McCrum, and renewals thereof, a schedule of which de- 
nominated Schedule B is attached hereto, but in addition to the debts in 
Schedule B, to make distribution cover ail of their contingent Uabilities as 
soon as said contingent Uabilities become absolute from or by reason of their 
indorsement on the obligations of the McCruni-Howell Company and the Rich- 
niond Sales Company, and upon such other coutracts as upon which they 
may be at this time liable. * • * " This transfer to Telling is asserted 
by petitioners to be a gênerai assignment and to constitute the act of bank- 
ruptcy upon which petitioners now seek to hâve Howell adjudicated a bank- 
rupt. 

On April 10, 1912, a creditors' conimittee was created (hereinafter called 
for brevlty the Wiggin committee) and a "creditors' agreement" prepared. 
This agreement had the familiar provisions for depositing claims, for ap- 
pointing a depositary, and for authorlzing the committee to act as attorney 
and agent. The "fourth" and "eleventh" paragraphs are especially Important 
in this connection. They are : 

"Fourth. The committee is authorized and requested to formulate a plan 
and agreement for the reorganization of the company or of any of its sub- 
sldiary companies or the readjustment of its or their obligations and the dis- 
charge of said receivers, or in the discrétion of the committee, to collect, 
compromise or otherwise adjust the claims without a reorganization. In 
the event the committee formulâtes a plan and agreement for reorganiza- 
tion, printed copies of such plan and agreement shall be tiled \^4th the de- 
positary and notice of such filing publlshed » * * and malled to each de- 
positor. * * * Holders of certifioates of deposit hereunder who shall 
not assent to such plan and agreement, 1£ any is formuîated, may at any 
time before a date to be specifled in such notice * * * surrender such 
certiflcates and withdraw their deposited claims on payment of their pro 
rata share. * * * AU holders of certiflcates of deposit not so withdraw- 
ing shall he bound by such plan and agreement witli llke eflfect as if they had 
executed the same." 

"Eleventh. The depositoi-s do not assign to the committee any claiiii against 
any party other than the company, and do not waive or release any rlghts 
or claims against any Indorser or guarantor of or person otherwise secon- 
darily liable upon any of the claims deposited hereunder." 

At the foot of this paper and foUowing the signatures of the committee and 
the depositary, McCrum and Howell signed the foUowing: 

"Lloyd G. McCrum and George D. Howell, Indorsers upon certain of the 
obligations of the McCrum-Howell Company, exécute this agreement, severally 
assenting to the terms hereof, and hereby waive demand of payment. pvotest 
and notice of protest of any of the notes of the company indorsed by theni. 
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and conseut and agrée that any extension of time of paymeut of any of 
the notes of the company indorsed by them, or either of them, may be given 
by the holders of any of such notes without impairlng the obligations of the 
indorsers or the right of recourse against them bv the holders of such notes. 

"Lloyd G. McCrum. (L. S.) 
"George D. Howell. (L. S.)" 

Under date of April 24, 1912, the receivers made a preliminary report lu 
whleh they set forth that they had employed Gunn, Klchards & Co., a dis- 
interested and responsible firm of audltors and engineers, to examine the 
property and estlmate its value. The receivers pointed eut the deslrabillty 
of prosecuting the business vlgorously and, to that end, of being authorized 
to make the necessary *and appropriate arrangements. They annexed to and 
made part of their report an "approxlmate statement of assets and liabili- 
tles of the McGrum-Howell Company as of March 14, 1912." Exclusive of 
patents, patent riglits, trade-marks, and good will (in respect of which no 
figures were given), the assets were estimated at ¥2,662,957.88 and the excess 
of assets over liabillties (exclusive of contingent llabllities, capital stock, 
and disputed claims) vs^as put at ?85,928.03. 

On or about May 14, 1912, Mr. W. E. S. Strong, presumably a capable ex- 
pert, undertook a scientiflc investigation for the receivers, at the retiuest of 
the Wlggin committee, and reported at considérable length under date of 
July 16, 1912, detailing the good and bad features of the company's plants 
and management. 

On August 19, 1912, Mr. Strong wrote the receivers stating that in hls 
opinion the plants were carefully appraised but for reasons stated he recom- 
mended a déduction of $117,308.91 from the appraisal of Gunn, Richards & 
Co. He also recommended the déduction of $75,369.43 to cover shrinkages of 
materials. 

On or about September 9, 1912, the Wiggin committee filed a cross-blU of 
which they made the creditors' agreement of April 10, 1912, a part. In the 
cross-bill it was alleged, among other things, that the Wiggin committee was 
"authorized to prépare and put Into efCect a plan of reorganization of the 
McCrum-Howell Company." The bill further set forth that the corporation 
was insolvent and that investigation by the receivers since their report of 
April 24, 1912, showed that the full value of the assets would not exceed 
the sum of $2,400,000 appraised as a going concern. Three days later, to wit; 
on September 12, 1912, a circular was prepared by the Wiggin committee, 
addressed to the creditors of the company, in which it was stated that the 
committee had prepared and would submit shortly a plan of reorganization. 
It was further announced in the circular that sufflclent stock of the new 
company had been underwritten to provide necessary working capital and to 
pay the expenses of the reeeivership and reorganization, and that the an- 
nouncement made in the circular was for the purpose of correcting a state- 
ment in certain newspapers that it was intended to dispose of the assets of 
the company and that no reorganization would be had. "The pétition," con- 
tinued the circular, "filed by the committee in the United States District 
Court at Philadelphia was for the purpose of facilitating the reorganization." 

Up to this tlme, so far as the record discloses, Howell had not signed any 
instrument since April 10, 1912, and had had no communication, verbal or 
written, in relation to his transfer to Telling or hls liability as an indorser 
except a letter dated April 29, 1912, written to the président of the Corn 
Exchange National Bank of Philadelphia, in which he explained the trans- 
fer to Telling, by McCrum and himself, saying : "We are in hopes that the 
company wlU pay Its debts. If not, you and ail its creditors will share in 
this property (meaning McOrum's and his) without préférence. We did this 
to back up our indorsements if we were to be held ultlmately." 

Under date of September 16, 1912, the receivers wrote to the Wiggin com- 
mittee (the letter being printed evldently for circulation) and reeapitulated 
various statements and reports made from time to time in regard to the 
business and condition of the company. Eevising the assets as of Septem- 
ber 1, 1912, they made the total, exclusive of patents, patent rights, trade- 
marks and good will. $2,179,301.02. Excluding certain contingent liabillties, 
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they figured the total liabilities as .$2,00G,2G5.68. On tliis estimate the ex- 
cess of liabilities over assets was !(!42(),004.66, luit they dld not undertake- 
"to put a value on patents, patent liglits, trade-mai'ks, or good will." They 
called attention to the fact that they had effected an arrangement with the 
owners of one patent which niight resuit in the Company receivlug a sub- 
stantial income each year durlng the life of the patent, in addition to the 
profit that miglit be realized in tlie manufacture and sale of stationary 
vacuum cleaners. ïhey polnted out that : "A forced sale of the assets would 
probably be attended by very great shriukage and loss. The ouly other al- 
ternative appears to be the réorganisation of the company or the formation 
of a new company by creditors and stockholders to take over the business. 
By accepting, in settlement, securlties of a properly organlzed and mauaged 
company, with suflicient capital, the creditors can realize whatever value the 
business lias as a golng and Income producing business." They then went 
on to say that, in order to aid creditors and stockholders in decidlng upon 
the proper course to pursue, they caused estimâtes of probable earulngs to 
be made on the assuuiption that the business would be contlnued under a 
compétent management and with adéquate working capital. They informed 
the Wiggln conunittee (and doubtless through them the creditors) that Messrs. 
Gunn, Richards & Co. in a report rendered April 27, 1912, expressed the opin- 
ion that net profits of ?33O,00O per annum could be realized on the basls of 
certain sales after certain déductions ; that Mr. Strong, on a somewhat dif- 
férent basls of flgurlng, estimated possible net profits of approximately îp210,- 
000 a year increaslng to $320,000; and they expressed the opinion that from 
$800,000 to $850,000 would be suflicient addltional capital if the new com- 
pany could readlly negotlate loans in amounts necessary for a season's opéra- 
tions and other purposes. They concluded : "It may not be out of place, 
however, to say that in our judgmeut the business has sufticient value and 
prospects to justlfy an attempt to save and realize thls value by the reorgaui- 
zation of the company or the formation of a new company." 

On or about September 18, 1912, Mr. Howell had a conversation with Wlg- 
gin in which he proposed to Mr. Wiggln a plan of reorganizatlon that did 
not meet with Mr. Wiggln's approval. In this conversation Mr. Wiggln In 
substance said that Howell had not figured in liis plan on the Personal In- 
dorsements which Wiggln thought would be 25 or 30 per cent., to which Mr. 
Howell replied that he thought Mr. Wiggln was "puttlng it too hlgh." 

On September 27, 1912, the Wiggln commlttee promulgated a "plan and- 
agreement for reorganizatlon," and also on the same date prepared a clrcular 
to the creditors. Thls clrcular stated, among other thlngs: "The investiga- 
tions made by the commlttee hâve convlneed it tliat, If the property be dls- 
posed of at a forced sale, the creditors can realize but a small perceutage of 
tlielr claims. The business, however, appears from the reports of the engl- 
neers and accountants to hâve an earning power. Mr. Strong estimâtes the 
earnings, after making certain improvements, at $209,000 a year with a grad- 
uai increase until the profits will equal $300,000. Others name hlgher fig- 
ures." The clrcular called attention to the plan of reorganizatlon adopted 
by the Wiggln commlttee, copy of which accompanled the clrcular, and the 
essential détails of which were sumniarlzed in the clrcular, as follows : 

"The creditors' commlttee proposes to purchase at a judicial sale ail, or 
such portion thereof as may appear désirable, of the assets of the McCrum- 
Howell property, and lu turn to transfer such assets to a new corporation in 
exchange for $1,575,000 of preferred stock of the company and $3,150,000 of 
common stock; ail of the stock of the new company to be placed in a votlug 
trust for five years. The creditors of the McCrum-Howell Company are to 
recelve voting trust certiflcates for preferred stock of the new company in 
an amount etjual to 25 per cent, and voting trust certiflcates for connnon 
stock of the new company in an amount equal to 75 per cent, of thelr claims. 
The noteholders reserve ail of thelr rights against the individual indorsers 
of the company's paper. To furnlsh working capital necessary for the new 
company, and to pay the expenses of receivership and reorganizatlon, it Is 
proposed to permit the présent stockholders of the McCrum-Howell Com- 
pany to subscribe for, or if they fait to do so, to sell $875,000 of the pre- 
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ferred stock of the new company, carrying with it a slmilar aniount of eom- 
mon stock. Tins amount of stock has been underwritten and the underwrit- 
ers will receive a cash commission for thoir services." 

Ttie plan and agreement for reorganization dated September 27, 1912, need 
not be set fortli at length because its purport Is concisely and clearly stated in 
the circular just referred to. Froni thls plan it appeared tbat the liability of 
the Company (exclusive of stock liability) was estimated at approximately 
$2,800,000 ; that the new Company was to acquire the property of the Mc- 
Crum-Howell Company at judicial sale ; that the new company was to hâve 
an authorized capital of $4,725,000, of which $1,575,000 was to be cumulative 
preferred and the remaiiider couimon stock, ail of the par value of $100 per 
share ; and that the holders of McCrum-Howell stock were to be permitted 
to subscribe at so much per share to provide "for the expenses and other pur- 
poses of the reorganization, including the expenses of receivership, and to 
supply the new company with additional working capital." It further ap- 
peared that the $875,000 of preferred stock, together with the equal amount 
of common stock, to which "the présent stockholders are entitled to sub- 
scribe," had been underwritten by a syndicale. 

"For the cash to be furnlshed and the property which the new company 
will acquire, pursuant to the plan, the new company is to issue and deliver 
the following: 

"$1,575,000 par value preferred stock. 
"$3,150,000 common stock. 

New 7 per cent, cumulative preferred stock authorized $1,575,000 

To the stockholders partlcipating or to the underwriters. . $ 875,000 
To the creditors 25 per cent, of the face of the claims, or 

to be used for purposes approved by the counnittee 700,000 

$1,575,000 

Common stock, authorized $3,150,000 

(a) To the creditors for 75 per cent, of their claims, or for 
purposes approved by the conunittee $2,275,000 

(b) To old stockholders partlcipating in plan (or to under- 
writers) 100 per cent, of par of nevr preferred stock 875,000 

$3,150,000" 

Under paragraph 7 of this plan of reorganization was set forth the fol- 
lowing : 

"Resuit to Creditors of the McCrum-Howell Company. 

"Creditors will receive: 

"(a) 25 per cent, of face of claims in new preferred stock, 
"(b) 75 per cent, in new common stock. 

"Xoteholders holding indorseuients do not surrender same but retain their 
respective claims against indorsers." 

On October 1, 1912, Mi-. Howell wrote to Mr. Wiggin, Inclosing a proposed 
plan of reorganization. On October 7, 1912, Mr. Wiggin wrote Mr. Howell 
disapproving the plan and polnting out what he regarded as its defects, and 
concluding: "You niust also bear in mind that the committee is placing a val- 
uation on the individual indorseuients which does not seem to be properly 
cared for in your suggested plan." 

On October 21, 1912, Judge McPherson, sltting in the District Court for the 
Kastern District of Pennsylvania, niade an order settlng Noveniber 2, 1912. 
as the tinie for the hearing of a motion on the part of the petitioning cred- 
itors for a decree of sale of the assets of the McCrum-Howell Company. Un- 
der date of November 1, 1912, the AViggin committee addressed the receivers, 
otfering to buy the assets of the company for $870,000 In cash, conditloned, 
207 F.— 62 
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aiiiong other things, upon tUe comiiiittee or its nomiiiee receivmg a confirma- 
tory deed and other Instruments authorized by the stockholders and directors 
of the McCruni-Howell Company at a meeting or meetings properly called 
and held for tliat purpose. The committee proposed that it should be per- 
mitted to apply on aceount of the purcliase price the dividend to which it was 
entitled on account of the claims assigned to it by ^-arious creditors, amonnt- 
ing to $2.098.947. This was the bid wbleh, with other things, was the sub- 
ject-u)atter of discussion when the motion came on before Judge Bufliugton 
on November 2, 1912. There was considérable discussion on that occasion, 
and the attention of the court was called to the plan and agreement of re- 
organization, and it was made clear that ail who deslred to participate would 
hâve the opportunity so to do upon an equal footing. The sole ob.1ection to 
the proposed procédure came from the Corrigau, JMcKiuuey & Co. of Cleve- 
land, whose attorney said that he was not in a position to state any spécifie 
objection and asked ouly that an objection be placed on the record to protect 
the rights of his client in the future. Largely because of this objection, and 
doubtless to some extent because of the natural caution of the court in de- 
slring to give full opportunity to ail who might wish to be heard, a decree 
nisi was made which provided that the bid of the Wiggin committee be ac- 
cepted and approved unless on or before November l.'{, 1912, "there shall hâve 
been presented to the court sueh high bid or such other plan as may be ap- 
proved by the court, * * * and that, in the event that there is no other 
such bid or plan so received and approved by the court, the court wlll at 
such tirne enter a final decree approving the bid « * * and directing a 
conveyarice of the property by the receiver to such purchaser or its nominee." 
It was further ordered that "a meeting of the directors and stockholders of 
the McCrum-Howell Company be called in tlie method provided for by its by- 
laws or by-law for the purpose of voting upon the question of whether the 
said Company will make the necessary confirmatory deeds of sale or other 
instruments that may be necessary to vest in the purchaser, if said bid is 
accepted by this court, the légal title to said property, so far as said action 
of said corporation may be necessary." 

On Xovember 4, 1912, the receivers sent a letter to creditors, stockholders, 
and ail persons claimiug to be iiiterested in the company, notifying tliem of 
the decree nisi and the action of the court accepting the bid miless there 
should be presented a higher bid or some other plan or method of sale. 

Under date of >(ovember 13, 1912, a final decree was made the only op- 
position (if such it may be called), being that of Messrs. Corrigau, McKinney 
ife Co., who, as the order recited, stated that they had no objection to a de- 
cree directing a private sale of the assets, but "who desired to be considered 
as making a formai objection to the entry of the proposed decree on the 
ground of inadequacy of price, but who did not désire to submit any évidence 
in opposition thereof, and who did not request any furtlier time in which 
to offer such évidence." 

Among otlier things, it was decreed that no creditor, stockholder, or other 
jierson "has presented anotlier or other bid or lias suggested any other plan 
or method of sale," and finally the nisi decree was made absolute. Mr. How- 
ell was not présent at this meeting, nor was his appearance uoted or recited 
in any order or in any part of the proceedings either on A'ovember 2d or 
Xovember 1,'ith. 

The Eiclimond Eadiator Company of Delaware was the reorganized com- 
pany. Its first meeting was held on November 25, 1912, jind the usual pro- 
ceedings were had. The ofCer of the Wiggin committee to sell ail of the assets 
of the McCrum-Howell Company and to pay !fo40,000 for the issue to it of 
tlie full preferred and common stock of the Kichmond Radiator Company 
was duly accepted, and, in accordance with the laws of the stato of Dela- 
ware, the property thus turned over by the. Wiggin committee was declared 
to be of the actual value of the stock issued therefor, to wit, $4,725,000. The 
Richmond Radiator Company thus became the owner of ail of the assets of 
the McCrum-Howell Company, and the plan and agreement of reorganiza- 
tion were approved and carried ont to the letter. In due course the receivers 
made their report to the court, and, after déduction for expenses, it was 
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found that the |870,000 produced a dividend of 21.2 per cent. It is now 
claimed by the petitioners that Howell, as an indorser, is liable for the re- 
maining 78.8 per cent. 

Fiually it is to be remembered that, in the testimony given by Mr. Wiggin, 
It affirmatively appears that $87*0,000 was not the value of the property based 
upon any estiuiate or appralsal or on any other measure of value. That 
ligure was arrived at as the amount neeessary to ralse in order to pay the 
expenses of the receiversliip, provide working capital for the reorganized 
Company, and, according to Mr. Wiggin, "to be able to présent to those banks 
(the 'country' banks), that were not willing to go along and take securities, 
Kome alternative cash offer." While the Wiggin eonimittee would hâve pre- 
ferred to hâve had ?!)00.000 or .$1.000,000, it seems that this was ail that 
could be ralsed or for which assurance could be obtained from the under- 
writing syndieate. 

White & Case, of New York City (Joseph M. Hartfield, James N. 
Rosenberg, and Irving S. Olds, ail of New York City, of counsel), 
for petitioners. 

William F. Henney, of Hartford, Conn., and William E. Curtis, 
Henry A. Stickney, and Philip J. McCook, ail of New York City, for 
respondent. 

MAYER, District Judge (after stating the facts as above). The 
number of writings in évidence and their considérable détail hâve 
made neeessary the foregoing extended statement. 

The petitioners insist that $870,000 was the value of the assets sold ; 
that the respondent in efifect gave his consent to the decree by his 
writing of Âpril 10, 1912, and by his subséquent conduct. The re- 
spondent, with equal insistence, contends that the sale of November 
2 and 13, 1912, was merely a step in a reorganization, and that the 
true value of the property was that which the depositing creditors 
themselves placed on the property in their organization of the Rich- 
mond Radiator Company and the déclaration as to the value of the 
stock issued. Other propositions are advanced but thèse lie at the 
bottom of the controversy. 

It is plain beyond controversy that the $870,000 bid at the sale in 
the court in Pennsylvania was not any test of the value of the prop- 
erty and was simply a step in the plan of reorganization. The course 
taken by the Wiggin committee was the only feasible and practical 
solution of a difficult situation. 

To sell the property disassociated from a plan of reorganization, 
stripped of its organization, its mechanics and salesmen scattered and 
its plants shut down, would bave been to sacrifice it as scrap. Such a 
disposition was not to be expected of the experienced men who con- 
stituted the Wiggin committee, and this they, as well as the receivers, 
made clear to the creditors in the circulars explaining the desirability 
of coming into the reorganization plan. The problem was not an un- 
usual one. 

In the busy jurisdictions, the question is constantly presented of 
selling a business as a going concern or letting it go under the ham- 
mer as so much land or merchandise. Even though the liabilities ex- 
ceed the assets, substantial value may be attained with the addition 
of working capital and good management. That was the case hère, 
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as everybody realized and as the expert Strong (selected by tlie 
receivers at the request of the Wiggin committee) in due time re- 
ported. 

It is said, hovvever, that the $870,000 niust be accepted as the pur- 
chase price; that so the decree of the court in Pennsylvania déclares; 
and that to place any other construction on the decree is to attack 
it collaterally- It is true that for some purposes and between cer- 
tain parties $870,000 must be regarded as the price of the property. 
For instance, the Wiggin committee and the receivers are, as to 
each other, bound by the decree, as it reads on its face, on the same 
principle as would be bondholders and stockholders under a reor- 
ganization contract as discussed in Northern Pacific Railwav v. 
Boyd, 228 U. S. at page 502, 33 Sup. Ct. 554, 57 L. Ed. 931, or as 
would be consenting parties to a judicial sale accomplished by a con- 
sent decree. 

[1] But, if the decree be a consent decree and obviously an instru- 
ment in, a plan of reorganization, it cannot eut off nor impair the rights 
of one who was net brought under its opération, either individually or 
through some other acting for him in a représentative capacity and 
who bas neither waived nor otherwise, in légal effect, foregone bis 
rights. 

[2] What was the status of Howell as an indorser after the reor- 
ganization had been effected? In conjunction with McCrum he had 
transferred certain property in Mardi, 1912, in trust to apply to bis 
and their debts if ultimately necessary ; this donc at a time when no 
one could foresee the results to come. Next he waived demand of 
payment,, protest, and notice of protest of any of the company notes 
indorsed by him and consented that the holders might extend time of 
payment without impairment of bis obligation to them as indorser. 
It is contended by Howell that this is ail he did ; but such a con- 
struction would put a highly technical meaning on the McCrum- 
Howell addendum to the agreement of April 10, 1912; and bis letter 
of April 29, 1912, to Mr. Calwell (although referring only to the Tel- 
ling transfer) is illuminating as to bis mental attitude, and that men- 
tal attitude discloses bis own practical construction negativing the 
meaning now contended for. The addendum clearly conscnts to 
everything in the agreement. 

Paragraphs cannot, however, be isolated. The agreement must be 
read as a whole, and, so read (omitting the usual formai provisions), 
paragraphs fourth and eleventh bear an important relation to each 
other. Concededly the claims against the maker could not be as- 
signed and the rights against the indorser reserved without impair- 
ing the obligation of the indorser in the absence of the latter's con- 
sent. Spies V. National City Cank, 174 N. Y. 222, 66 N. E. 736, 61 
L. R. A. 193. To bave sued and obtained judgment against the in- 
dorsers at that time for the principal of the debt might inadvisedly 
hâve opened up complications, légal and practical. The intent of 
the agreement, therefore, was to exhaust lirst the estate of the prin- 
cipal debtor, meanwhile preserving any rights against those secon- 
darily liable. 
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Paragraph fourth empowered the Wiggin committee to choose be- 
tween alternatives (1) to formulate a reorganization plan and agree- 
ment, or (2) to collect, compromise, or otherwise adjust the daims 
without a reorganization. Until the committee determined which 
alternative to sélect, it was impossible to fix the basis of the secon- 
dary liability. 

If the property went to absolute public sale without a reorganiza- 
tion plan, the decree of the court would fix the purchase price in the 
first instance, and after that, in due course, the dividend and the in- 
dorser under paragraph eleventh (consented to by the addendum) 
would be held for the balance. If the committee formulated a reor- 
ganization plan and agreement and filed and published the same as 
required under paragraph fourth, ail depositors not dissenting were 
to be bound by such plan and agreement. In such event, a judicial 
sale might and probably would be a mère step to the final resuit, 
more especially if the sale price were an arbitrary figure designated 
by the committee, not fixing value as between assenting depositors 
and the indorsers but necessary to the termination of the receiver- 
ship, to divesting the receivers of such right, title, or possession as 
they might bave, and to furnishing a winding up fund for the pur- 
poses of the receivership. 

As between the assenting creditors and the indorsers, however, 
the secondary liability could only be determined after the true value 
of the property had been ascertained, because clearly such a reor- 
ganization contemplated a valuation of the res for reorganization 
purposes as a going concern as distinguished from a purchase price 
after compétitive bidding or an arbitrary ligure in a judicial decree 
decided on without relation to the value of the property but as a nec- 
essary incident to the process of reorganization. That such was the 
view which must be attributed to the Wiggin committee (and, of 
course, its depositors) and to Howell is vvell confirmed by the situa- 
tion. 

Why should the creditors in April, 1912, delay suing the indorsers 
unless they wished first to ascertain the ultimate resuit? At that 
time the outlook was by no means gloomy, and Gunn, Richards & 
Co. were already estimating and appraising on a basis which shortly 
thereafter justified the receivers in reporting a probable surplus for 
creditors exclusive of patents, patent rights, trade-marks, and good 
will. A successful reorganization might mean a hundred cents on 
the dollar, a consummation equally desired by creditor and indorser. 

Having given the Wiggin committee broad power, Howell, in any 
event, so long as he remained silent, was bound by every step they 
took and in turn they bound themselves as to him by their acts done 
in pursuance of this same agreement. If they abandoned reorganiza- 
tion, he must take the conséquences. If they accomplished reorgan- 
ization, he must abicle by the resuit for better or for worse. To as- 
sert that they could reorganize as far as afïected themselves and uti- 
lize judicial procédure as a step to that end, but call the procédure 
something else as affecting Howell, is to ignore the intent and pur- 
pose of the document of April 10, 1912. While only those depositors 
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who assented to a plan of reorganization vvere bound, yet McCrum 
and Howell bound themselves by the addendum wherein they sever- 
ally assented to the terms of the agreement. 

It is unnecessary to détermine what the situation woukl hâve been 
as matter of !aw if, at the hearings in the court in Pennsylvania, 
Howell had objected to the plan and agreement of reorganization or 
to the sale. He was under no légal obligation to express his view 
nor to warn the committee of the efïect in law of their acts ; and it is 
not at ail certain that they woukl hâve changed their course if he as- 
serted to them what he does now. 

Every step the Wiggin committee took relates back to April 10, 
1912, and every paper they signed reads into the instrument of April 
10, 1912. In the plan for reorganization of September 27, 1912, it 
was provided: 

"The amiexed agreement of reorganization * » * constitutes a part 
hereof." Last paragraph. 

In the "annexed agreement" of September 27, 1912, the agreement 
of April 10, 1912, is recited and then : 

"It is intended tliat tliis agreement sliall lie and it is the agreement of re- 
organization and readjustnient contemplated In tlie agreement dated Apfil 10, 
1912. * * * " l'aragraph seventli. 

As if to say (colloquially) : 

"Mr. Howell, we now advlse you tliat we hâve finallj' determlned on a plan 
of reorganization as to the détails of whlch we herewltli inform you and 
this is the plan to whieh yon hâve taken no objection for you gave us plenary 
Power on April 10, 1012. ïhe indorsement ereditors retain their riglits against 
you, whatever tliey may be." 

The circular of September 27, 1912, places the committee's con- 
struction upon its own procédure and shows beyond dispute that the 
judicial sale was to be merely a step in the reorganization. More 
than that, every step thereafter shows that the reorganization plan 
was carried ont to the letter and the committee's knowledge was 
Howell's knowledge up to the last act and the last document neces- 
sary to carry into complète efifect the plan of reorganization. If, 
throughout, it be remembered that the only rights which by waiver 
and consent the committee retained against Howell originated in the 
agreement of April 10, 1912, and that as to him every act they did in 
pursuance of that agreement bound both him and them, then it will 
be seen that he does not collaterally attack the court's decree. 

The sténographie minutes of the hearing before Judge Buffington 
support and do not undermine the decree, and they are probably ad- 
missible on the facts in this case, but we may dispose of the matter 
without resort to thèse minutes.^ It is enough to read the decree 
in the light of the undisputed facts. 

In addition to those set forth, there are others of significance. 
Why did the decree require confirmatory deeds from the McCrum- 

1 Note. — Mucii is sald because the minutes were not "otficlal." There are 
no otHclal stenograiJhers in the Distiiet Courts exoept in equity under the 
rules effective on February 1, lOi:}. 



983 

Howell Company? Why was the expression used, "any other plan 
or method of sale?" Why was the price fixed at $870,(XX) except to 
conform with the plan of reorganization? See testimony of Wiggin 
and Stettinus. Why did the cross-bill attach the agreement of April 
10, 1912, and make clear that the bill was fîled to facilitate a reorgan- 
ization? Finally on this branch it is urged that the decree was not 
a consent decree because opposed by one creditor ; but the récital in 
this regard in the final decree shows that the objection was pro forma 
and is particular in stating that there was "no objection to a decree 
directing a private sale of the assets," and that the objecting creditor 
"desired to be considered as making a formai objection" on the 
ground of inadequacy of price. 

The next question is : What was the value of the property of the 
Company upon which the reorganization rested? Hère both sides cite 
Northern Pacifîc Ry. v. Boyd, supra, as authority for their conten- 
tions. Whatever may be urged was decided in that case, it was 
clearly held that, as between the parties and the public generally, the 
sale was valid but as against creditors it was a mère form. Then the 
court continued : 

"The Invalidity of the sale fiowed from the character of the reorganization 
iiKreenient regardless of the value of the property, for m cases like this the 
(luestiou imist lie decided accordiiig to a pxcd principle, not leaving the rights 
c.'f the creditors to dépend upon the balanclng of évidence as to whether, on 
tlie day of sale, the property was insufilcient to pay prior iucumbrances." 

The court (at page 507 of 228 U. S., at page 561 of 33 Sup. Ct., 
57 L. Ed. 931) pointed out that the purchaser at foreclosure at once 
issUed securitîes aggregating $345,000,000 on a property which a 
month before had been bought for $61,000,000. 

""liiit there was an entirely dilTerent estiniate of the value of the road wlien 
the réorganisation contract was nmde. For that agreement coutained the 
distinct récital that the property to be purchased was agreed to be 'of the 
tull value of P45,000,000, payable in fully paid nonassessable stock and the 
prior lien and gênerai lien bonds. * * * ' The fact that at the sale, wliere 
there was no compétition, the property was bid in at $61,000,000 does not 
disprove the truth of that récital, and the shareholders cannot uow be hearrt 
to claini that this niaterial statenient was untrue and tliat as a fact there 
wtis no equity out of which unsecured creditors could hâve been paid, al- 
though there was a value which authorized the issuance of ¥144,000,000 fully 
])aid stock. If the value of the road Justified the issuance of stock in ex- 
change for old shares, the creditors were entitled to the beneflt of that value, 
whether it was présent or prospective, for dividends or only for purposes of 
coutrol. In either event it was a right of property out of which the creditors 
were entitled to be paid before the stockholders could retain it for any pur- 
pose whatever." 

While the facts în Northern Pacific Ry. v. Boyd differ from those 
in the case at bar, certain principles, it seems to me, by parity of rea- 
soning, are hère applicable. Ilowell was a possible debtor and not a 
creditor, but, before bis secondary liability can now be fixed, the value 
of the property of the principal debtor must be ascertained. That 
value should be ascertained, if possible, "according to a fixed prin- 
ciple." Had the sale been independent of a plan of reorganization, 
the value for ail purposes would appear in the decree ; but where the 



984 207 FEDERAL lîErOUTER 

property is dealt vvith in a reorganization, such as this, how shall we 
fincl the value as against this indorser? The property must be re- 
garded as a going concern, for the purpose of the reorganization was, 
of course, to keep the business alive. 

"Tlie Investigations made by the conimittee hâve conviiieed It that, if the 
property lie disposed of at a forccd sale, the credltors caii reallze l)ut a siiiall 
I.'ercentage of thelr claims. The business, however, appears * * * to 
hâve an earnlng power." Exhiblt 1. 

The appraisals and estimâtes of experts would, in this case, be 
spéculative at best (see estimâtes Gunn, Richards & Ce. and Strong ; 
testimony of Wiggin and Stettinus, especially in answer to the court's 
questions) ; but the valuation placed on the property by the Wiggin 
committee was exact and not spéculative. To carry out the reorgani- 
zation, the Wiggin committee proposed to transfer, and did transfer, 
the property of the principal debtor and $340,000 in cash for $4,725,- 
000 of stock. The committee knew and were bound to know that un- 
der the laws of Delaware the property thus transferred was of the 
actual value of $4,725,000, else full-paid capital stock to that amount 
could not hâve been issued. If the $340,000 cash be deducted from 
this total, or if by some process of figuring $870,000 be deducted, the 
balance attributable to the value of the property is far in excess of 
the debts of the company. 

The Wiggin committee creditors cannot be heard as against Howell 
to attack the value of the Delaware stock. That was their view of 
the value of the property for reorganization purposes, and the public, 
thenceforth, were entitled to deal with the stock as full paid and non- 
assessable and on the assumption that the property for which issued 
was as stated in the minutes of Richmond Radiator Company No- 
vember 26, 1912, "of the actual value of $4,725,000." 

Enough has been pointed out to warrant the conclusion that, as 
between the petitioners and the alleged bankrupt, the latter's liability 
as indorser no longer exists. Other contentions hâve been suggested 
which présent persuasive considérations in support of the respondent's 
view, but the limits of an opinion (already long) preclude further dis- 
cussion. 

The pétition should be dismissed. 



MUNSON S. S. LTXE v. KLSWU^K STKAM SIIirPING CO., Limited. 

(Di.strict Court, S. D. Kew York. June 2G, 1013.) 

Sxni'PiNG (§ 40*) — ïiME CiiAKTKE — Tekmination — RiGHï or Charterer to 
Makb New Voyace. 

A steamsliip was dellvered in an Engllsh port uiider a charter for 
"about" six nioiiths; charter hl]-e to continue until redellvery, which was 
re(iulred to be in a Kuropean port. She carried a cargo froui England 
to Havana and thence proceeded to Mobile, where she loaded a cargo of 
luniber for Buenos Aires. Owlng to unexi)ected long delays, not due to 
the fanlt of elther party, she dld not reaeh and complète her discharge 
at Buenos Aires until more tlian three weeks after the six months' ehar- 
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ter period liad expired. ITeld, that tlie owner was witliin Lis lights iii 
refusiug to load a cargo for Europe nnder the charter and in wltMraw- 
ing the vessel at Buenos Aires, waiving redelivery in Rurope. 
[Ed. Xote. — For other cases, see Slilp))ing, Dec. Dlg. § 40.*J 

In Admiralty. Suit by the Munson Steamship Line against the Els- 
wick Steam Shipping Company, Limited. Decree for respondent. 

Haight, Sandford & Smith, of New York City (Charles S. Haight. 
of New York City, of counsel), for Hbelant. 

Convers & Kiriin, of New York City (J. Parker Kirlin and John M. 
Woolsey, both of New York City, of counsel), for respondent. 

VEEDER, District Judge. This is an action by the Munson Steam- 
ship Line, charterer of the steamship Elswick Lodge, for breach of 
charter party. By stipulation of the parties only two of the claims 
set forth in the libel are presented for détermination. The claim for 
galley coal must be denied upon the décision of the Circuit Court of 
Appeals of this circuit in the récent case of Dampskibelskabet Ella v. 
Inter-American Steamship Co. (C. C. A.) 205 Fed. 734. The claim 
for loss sustained by the charterer by reason of the withdrawal of the 
Elswick Lodge from the charterer's employment at Buenos Aires is 
therefore the only item remaining for considération. 

The charter party under which the controversy arises is a govern- 
ment form tinie charter made at New York on October 9, 1911, by 
wdiich the owners agreed to let and the charterers agreed to hire the 
steamship Elswick Lodge from the time of delivery for a period of 
about three to about six calendar months, at charterer's option. The 
steamer was to be placed at the disposai of the charterer at Middles- 
brough, Hamburg, or in the Tyne, at charterer's option, and was to 
be employed in such lavvful trade as the charterer should direct "be- 
tween safe port '^''Vor ports in United States of America, ^°Vor West 
Indies, '^"Vor Central America ^^Vor Carribean Sea, '^"'^/or Gulf of 
Mexico, '^'^Vor South America, not south of the River Plate, ^^^/ov 
Europe, ^^"^/or Africa, ^'"'ï/or Asia, not east of Singapore, excluding 
White Sea, Black Sea and the Baltic, Magdalena river, and ail unsafe 
ports ; Lulea to be excluded." 

The charter contained, among others, the following provisions : 

"(4) That tlie charterers shall iiaj- for the use and hire of the said ves- 
sel £(1100) eleven huiidred pouuds Britisli sterling per calendar month, com- 
niencing ou and from the day of lier delivery, as aforesaid, and at and after 
the saine rate for any part of a month ; hire to continue until lier delivery lu 
like good order and condition to the owuers (uuless lost) at a port in the 
Ij. K. or on the continent of Europe between Bordeaux and Hamburg. both 
inclusive, Kouen excluded, at charterers' option. 

" (5) That should the steamer be on her voyage towards the port of return 
delivery at the tinie a paymeut of hire beconies due, said payinent shall be 
made for such a lengtli of time as the owners or their agents, and charterers, 
or their agents, may agrée upou as the estimated time necessary to complète 
the voyage, and \Yhen the steamer Is delivered to owners' agents any différence 
shall be refunded by steamer or paid by charterers, as the case may require." 

" (16) That in the event of loss of time from deficiency of men or stores, 

*Fop other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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breakdown of maehinery, straiiding, or damage preventing the worklng of the 
vessel for more than twenty-four consecntive hours, the payment of hire sliall 
cease until she be agalii in an efficient state to résume her service; Imt shoiild 
tlie vessel be drlven luto port or to ancliorage by stress of weather or from 
auy accident to cargo, sucli détention or loss of time sliall be at the charter- 
ers' risk and expeuse. 

" (17) That should the vessel be lest, freight pald in advauce and not earned 
(reckonlng from the date of her loss) shall be returned to the charterers. The 
act of God, euemies, flre, restraiut of princes, rulers and people, and ail 
dangers and accidents of the seas, rivers, maehinery, boilers and steam navi- 
gation, and errors of navigation throughout this charter party, always mutu- 
ally excepted." 

The Steamer was delivered under this charter party to the Munson 
Steamship Line at Middlesbrough, England, on October 16, 1911, and 
five days later sailed for Havana with coal. She encountered severe 
weather and was compelled to deviate from her course and proceed 
to Corunna, Spain, for repairs. She arrived at Corunna October 29th 
and spent a week there making temporary repairs. Arriving at Ha- 
vana November 28th, she discharged her cargo and, on December lOth, 
left for Mobile, where she arrived four days later. At Mobile she 
took on a cargo of pitch pine lumber for the River Plate. Encounter- 
ing the Christmas holidays, 33 days were spent in loading. When at 
length on January 16, 1912, she sailed from Mobile, she struck an 
obstruction in the river and vi'as forced to return to her dock for re- 
pairs. Twenty-eight days were thus lost. She left Mobile again on 
February 13th and proceeded to Pensacola for coal. Arriving there 
on the same day, it was found that, in conséquence of the long delay 
at Mobile, the coal that had been engaged in advance had not been 
held and there was no coal ready. It was not until February 19th that 
the ship was able to sail from Pensacola for the River Plate. When 
the steamer arrived at Buenos Aires, on March 28th, the master served 
notice that he would not discharge any cargo until the consignées made 
a deposit of 12 per cent, of the value to protect the owners' claim 
against the cargo for contribution in gênerai average in connection 
with the injury sustained by the steamer at Mobile. The deposit was 
not made by the consignées until late on April 9th. Ail told, the libel- 
ant claims that it thus lost, by no fault of its own, 63^2 days between 
October 16th and April lOth, or a little over two months out of a total 
of somewhat less than six months. Discharge began on the morning 
of April lOth and was completed on May lOth. On the latter date 
the vessel was withdrawn by the owner from the charterer's service 
pursuant to notice previously given on April 17th ; the flat period of 
six months having expired on April 16th. The owner paid the char- 
terer for ail advances made and for coal on board, and made proper 
déductions from the hire for the time while the vessel was under re- 
pairs at Corunna and Mobile, in accordance with clause 16 of the 
charter. 

At this time there had been an extraordinary rise in rates in the 
neighborhood of the River Plate. After resuming possession, the 
owner sent the Elswick Lodge to Bahia Blanca in ballast, where she 
arrived May 14th, loaded a cargo of grain there for England, and 
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sailed thence on June Sth. She arrived off Sharkness July 12th and 
finished discharging 10 days later. The homeward voyage with a 
cargo similar to that contemplated by the charterer thus occupied a 
period of 97 days beyond a flat period of 6 months, and 73 days beyond 
the time of the withdrawal of the vessel on May lOth. 

The Hbelant's testimony tends to show that the vessel was chartered 
for just such a séries of voyages as she undertook, viz., Middlesbrough 
to Havana, Mobile to Buenos Aires, and Buenos Aires to Europe, and 
that the charter period of about six months was sufficient to allow 
completion of those three voyages under ordinary conditions of weather 
and dispatch. According to the statement of the head of the libelant's 
chartering department, the average time employed under normal con- 
ditions for such performance, allowing such time as might be reason- 
ably contemplated both in steaming and in loading and discharging 
cargo, is 185 days, or two days over a flat period of six months from 
the date of the steamer's delivery under the charter. Comparing this 
estimate with the actual home voyage, for example, it appears that, 
while only 51 days are allowed in the estimate, 73 days were actually 
consumed. But the libelant properly calls attention to the fact that 
there is no testimony to show whether this homeward voyage (which, 
moreover, was not direct but by way of Bahia) was a normal one. 
The libelant's testimony also tends to show that bringing the vessel 
from England to this country and then working her to South America 
necessarily involved a loss to the charterer, and that a vessel which 
was ready for employment in Europe always received a lower rate 
than one which was offered on this side, because of the difiiculty in 
obtaining a paying cargo from Europe to the United States. 

Upon this évidence the question to be decided is, according to the 
libelant, whether, in cases of unexpected and unforeseen delays, the 
owner may invariably construe the charter party as suits his personal 
advantage. If rates hâve gone down after delivery of the vessel so 
that she is worth less to the charterer at the point where she may 
happen to be at the expiration of the flat period, it is undeniable that 
the ovi'ner may require the charterer to redeliver the vessel in accord- 
ance with the charter. May the owner also, when the market bas risen, 
retake possession of the vessel at an intermediate port, thus at his 
option treating the agreement for redelivery in Europe as binding or 
not as best suits his advantage in the variations of the market? In 
answer to this question the respondent refers to the charter party. 
Whether the charterer bas made a successful commercial venture dur- 
îng the term of the charter or not is not pertinent on the question 
whether he bas a right to keep the vessel beyond the term. The char- 
terer asks that he be allowed to keep the vessel two months or more 
beyond the charter period in order that he may start on a new and 
profitable adventure. On its face this is un just to the owner and is 
permissible only where the charter party contains some clear provision 
permitting it. 

In the nature of things charters for a fixed period involve considéra- 
ble difficulty because of the uncertainty as to the time voyages are 
likely to occupy. At the expiration of a fixed term, the charterer is no 
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longer entitled to possession. If in the employment of the ship he 
overruns the term, he is certainly Hable at the charter rate of freight 
for the overlap, and, if freights hâve advanced, to the différence be- 
tween the market rate and the charter rate in addition. If the last 
voyage of the vessel terminale so near the expiration of the fixed term 
that another voyage cannot be made, the charterer either loses that 
time entirely, or, if he employs the vessel on another voyage, he does 
so at the risk of being Hable for the increase of the market rate of 
freight for the overlap. Accordingly varions provisions bave been in- 
serted in charters to cover this contingency. In some cases a clause 
like No. 4 in the charter in issue bas been inserted to cover a pos- 
sible overlap. In other cases the term was not absolutely fixed, but 
was rendered flexible by the use of the word "about." Occasionally,. 
as in the présent charter, both provisions bave been employed. Thèse: 
provisions hâve been construed in several cases arising in this circuit 
and in England, and the principles therein formulated afford, I think,. 
a solution of this controversy. 

In Straits of Dover Steamship Co. v. Munson (D. C.) 95 Fed. 690, 
aflîrmed 100 Fed. 1005, 41 C. C. A. 156, on opinion below, the steamer 
was let for "three calendar months from August 1, 1898, to be deliv- 
ered at Philadelphia and to be employed in carrying lawful merchan- 
dise, etc., between any safe ports in the United States, West Indies,, 
Mexico, Cape Verdes, Azores, and for North Coast South America, 
excluding Brazil, as the charterers shall direct." The charter con- 
tained provisions similar to paragraphs 4 and 5 of the charter in issue. 
The steamer was delivered in accordance with the charter at Philadel- 
phia on August Ist, was loaded with a cargo of coal for Tampico. 
Mexico, sailed on August 5th, and arrived at Tampico on the 16th.. 
Owing to extraordinary washouts, no berth could be obtained at Tam- 
pico until October 5th. Her cargo was discharged on October 18th,, 
and on that day she left for Tuxpam, a short distance south of Tam- 
pico, where she arrived on October 19th, to take on a cargo of logs 
which had been engaged for her return trip in September. The load- 
ing at Tuxpam was greatly delayed by bad weather, and the steamer 
finally left Tuxpam before taking on her entire cargo of logs on De- 
cember 20th, but was obliged to go to Vera Cruz for bunker coal. On 
December 27th she left Vera Cruz for Progresso, where between De- 
cember 29th and January lOth she took on 2,000 baies of hemp. On 
the latter date she sailed for New York, where she arrived on the 
20th, completed her discharge, and was redelivered to the owners on 
January 24th, 2 months, 23 days, and 8 hours after the expiration of 
the charter term of three months. After the expiration of the char- 
ter period on November Ist, the current market rate for steamers had 
advanced materially above the charter rate. The libelant demanded 
payment at the market rate from November Ist. 

"The question involveil," sald Judfie Brown, "is rednced to tlie .simple oue 
wliether tlie respoudent by tlie tenus of tlie charter was forl)iddeii to take 
ou a retiini cargo after the discharge was finislied ou the 18th of Oeiol t<r; 
there heing tiuie only for a return without cargo, if the vcsKel was l:o;;;,;', t:> 
reaeh her return port by November Ist." 
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After examining the charter provisions 4 and 5, he concluded : 

"Tlie reasonable liiferenee as to the intention to be drawn from thèse clr- 
cumstances is that the charterer should be authorized to make use of the 
vessel, at the rate agreed upon, for at least one complète voyage, taklng any 
customary return cargo at the customary ports ; and that any prolongation 
of the cliarter period in accomplishlng the voyage and in taking on a return 
cargo, not caused through any négligence or lack of diligence of the charterer, 
or his agent, must be deeuied governed by paragraphs 4 and 5 and not sub- 
ject to any increased rates. I do not see anything in this contract that places 
the risk of delay through causes beyond the control of the parties upon the 
one party more than upon the other, either as respects the diseharge of the 
outward cargo or the shipping of the return cargo. Each party takes the 
risk incident to his contract, and sucli loss as niay incidentally attend it." 

The case of Andersen v. Munson (D. C.) 104 Fed. 913, involved a 
dispute between the owner and charterer as to their respective rights 
and obHgations in regard to the dispatch of a vessel on a new voyage 
a short time before the close of the time charter. The steamer was 
chartered : 

"For the terni of six calendar nionths froni the day of delivery * * * 
to be eniployed as the charterers or their agents shall direct in lawful trades 
between safe ports and/or ports in Britlsh North America, between May Ist 
and September Ist, and/or United States of America, and/or West Indies 
and/or Central America, and/or Carribean Sea, and/or Gulf of Mexico, and/or 
South America (not south of River l'iate), and/or Europe * * * at the 
rate of £925 per nionth, with an option of eontiuuing the charter for a fur- 
ther period of three months and/or three months more upon glving 15 days 
notice previous to the expiration of the flrst named terni." 

The charter also contained a "hire to continue" clause similar to 
paragraph 4 of the charter in issue. The charterer used both options ; 
and, the vessel having been delivered under the charter on June 7, 
1898, the full term of 12 months expired on June 7, 1899. The vessel 
was not in fact redelivered until July 26th. Meanwhile freights had 
advanced, and the owner sought to recover compensation at the mar- 
ket rate from June 7, 1899. It appears that on May 25th, the vessel 
having completed her discharge on a prior voyage, the charterer or- 
dered her to Philadelphia to load a cargo for Tampico, Mexico. The 
time ordinarily occupied for such a voyage and return was about 60 
days, which would overrun the termination of the charter by 74 days. 
The master proceeded to Philadelphia but refused to load for Tam- 
pico. After considérable negotiation the master agreed under protest 
to load for Cuba, proceeded thither, and returned with cargo after 
many delays, redelivering the steamer on July 26th, as above stated. 

Judge Brown held that the rights of the parties depended upon the 
construction of the "hire to continue" clause; and, construing that 
clause in the light of the évidence of custom or usage as to the employ- 
ment of vessels under such clauses (which was uniform to the effect 
that the charterer may dispatch the vessel upon some of the voyages 
mentioned in the charter where any considérable period remains of 
the charter term, although the voyage cannot be completed within the 
term), he found that: 

"The only addltional voyage that can be required of the vessel without the 
owners' consent Is the shortest of the voyages that are comniercially prac- 
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ticable under the charter, or of tliose in which the vessel has in fact been em- 
ployée!, and for wlilcli slie was presiimiitively engagea ; and that any ciistoni 
to dispatcli the vessel on a longer voyage is unreasouable and iuvalld because 
unnecessary tor the objects of tlie clause in question as respects the charterer 
and au unnecessary extension of the tinie llmits of the charter to the own- 
ers' préjudice. * * * xhe voyage to Cuba, which was ttually niade, was 
the sliortest of the voyages previously made and the shortest of those con- 
teinpiated by the charter. Ûpon the évidence it was therefure one which 
could be reasonably aud justiflably reciuired." 

In the Case of Rygja, 161 Fed. 106, 88 C. C. A. 270, a steamer was 
chartered for a period of about six calendar months to be employed 
between (among others) ports in the United States and/or West Indies, 
and for South America, and/or Europe. The charterers were given 
the option of continuing the charter for a further period of about six 
calendar months more on giving a month's notice. There was also the 
usual "hire to continue" clause, with provision for redelivery "at a 
United States, Gulf, or Atlantic port, or a port in Europe, at char- 
terer's option." The steamer was delivered in Italy on July 13, 1905. 
She proceeded to New York, loaded there for South America, thence 
to the West Indies, thence to New York, where she completed her dis- 
charge March 3, 1906. She then loaded for South America, thence to 
Cuba, thence to New York, where she completed her discharge August 
4, 1906. On December 12, 1905, the charterer declared its option for 
a second term of about six months under the charter provision, and 
on June 12, 1906, it declared its option to redeliver the steamer in 
Europe. The master refused to load for a European port, and the 
charterer brought an action for damages for the withdrawai of the 
steamer from its tise. 

"The cpiestiou is," said Judge Ward, speaking for the Circuit Court of Ap- 
peals, "Did the second terni begin at the end of the first six calendar months, 
viz., .Tanuary 1.3th, or at the terniination of the "\'oyage, March 4th? * * * 
In this charter the term is not an absolutely flxed period but is 'about six 
calendar months.' The district .ludge restricted the oft'ect of the word 'about' 
to the underlap. Doubtless in a charter containing a clause like Ko. 4 the 
Word is uot necessary because that clause accomplishes the sanie thlng. Still 
\ve think the word 'about' applicable to the terni whether it be over or under 
six calendar months, and that, if the last voyage terminate so near the end 
of the fixed tinie as to niake anotUer voyage unrcasonable, the charterer may 
deliver aud the owuer may withdraw the vessel, or, if another voyage is rea- 
.sonable, the charterer may require it at the charter rate of freight. This 
leaves room for dispute in the case of an underlap as to what voyage is rea- 
sonable, but that is a dittlculty which cannot be avoided where a flxed term 
is not agreed upon. In this case, if there were no question of a second term, 
it could not be denied that the charter terminated March 4th. The charterer 
having declared its option for a second term, we think the further period be- 
l^an to run from March 4th. * * * in the case before the court, the voy- 
age takeii was a usual one, and, as It terminated March 4th. about one month 
and nine days was left of the second term when the steamship discharged 
August 24th, and the charterer was entitled to the benefit of its option to re- 
deliver her at a port of Europe." 

In the récent case of Trechmann Steamship Co., Ltd., v. Munson 
Steamship Line (C. C. A.) 203 Fed. 692, in the Circuit Court of Ap- 
peals for this circuit, a steamer was chartered for about 12 months in 
any safe trade, excluding British North America, Baltic. China Sea, 
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and White Sea, and south of River Plate; and the charter contained 
provisions similar to clauses 4 and 5 of the charter in issue. The 
steamer was delivered to the charterer on January 13, 1908, and by it 
redelivered to the ovvner on December 15th, 29 days prior to the ex- 
piration of a flat period of 12 months. The owner insisted that there 
was a reasonable time left in which to make a commercially practicable 
voyage, which the charterer denied. In sustaining the conclusion of 
the district judge that the charterer had no right to redeliver on De- 
cember 15th, because a voyage to Cuba and back, the usual time for 
which would be 43 days, would hâve been reasonable, the court said: 

"The actual einployuient of a chartered vessel is under the sole control of 
the charterer. He niay employ her as much or as little as he chooses. lu 
the case of a charter for 'about' a stated terni, the owner will be sufficiently 
compensated if he gets the charter hire for the stated terni, subject, how- 
ever, to his right to withdraw the vessel before the expiration of the stated 
term, if there is not reasonable time enough left for a commercially practicable 
voyage. * * * [Eeferring to the court's previous stateinent in the case 
of ïhe Rygja, supra :] The llbelant erroneously infers from thls that we 
meant not only that the charterer might insist In such case on anotlier voy- 
age but that the owner could require liim to niake it. The only option the 
owner has is to withdraw the vessel if a reasonable time is not left to niake 
a voyage commercially practicable under the charter. He will be sufficiently 
compensated if at that time no such voyage is practicable by getting his ves- 
sel back, or if such a voyage is practicable and not ordered by the charterer. 
by getting the charter hire to the end of the stated term. Because the char- 
terer eannot generally make voyages end at a précise date, it is eciuitable 
to construe the word 'about' so that he niay get the beneflt of the vessel so 
long as he can reasonably use her under the charter and yet not be obliged 
to pay hire for time in which he eannot use her at ail." 

The conclusion is plain from thèse cases that under a charter 
party like this the charterer may embark on a voyage during the char- 
ter term although it is certain to overlap, provided that the voyage is 
a reasonable one. If the voyage be reasonable it is compulsory ; that 
is, the charter hire must be paid. If the remaining time is so short 
that another voyage within the limits prescribed is unreasonable, then 
the charterer may redeliver or the owner may withdraw the vessel. 
In this way the charterer gets the benefit of the vessel so long as he 
can reasonably use her under the charter and yet is not obliged to pay 
hire for time in which he eannot use her at ail, while the owner either 
gets his vessel back if no such voyage is practicable, or, if it is prac- 
ticable and not ordered by the charterer, his charter hire to the end of 
the specified term. 

But cases dealing with provisions concerning charter hire do 
not reach the issue involved in this case, viz., the right of the charterer 
to start on a new voyage after the expiration of the charter period. 
This question was not involved in the case of the Straits of Dover, 
supra. No attempt was made by the owner in that case to withdraw 
in Mexico when the three months' period expired. The position taken 
by the owner was that the charterer should return the vessel in ballast 
to a port of redelivery. 

In the case of Bucknall Bros. v. Murray, 5 Com. Cas. 312, however, 
it was explicitly held that the charterer had no right to start on another 
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voyage after the expiration of the charter period. There the charter 
was for a period of about six calendar months, for employment be- 
tween ports of Europe, Australia, South America, etc., hire to be paid 
at a specified rate and to continue until the redclivery of the steamer 
to the owner at a safe port in the United Kingdom or continent (Bor- 
deaux to Hamburg) or in the United States. If redelivered in the 
United Kingdom or on the continent, the charterers were to pay a 
penalty of £500. There was a provision similar to clause 5 of the 
charter in issue, providing that if the vessel was on a voyage at the 
termination of the period specified the charterers should bave the use 
of her Until the completion of the voyage and "in order to bring the 
steamer to a port of delivery as provided." The steamer was put at 
the disposai of the charterers at New York on September 21, 1899. 
She was sent on a round voyage f rom New York to Cape Town, Cal- 
cutta, Colombo, Aden, Suez, and back to New York, where she ar- 
rived March 23, 1900, and finished discharging March 28th. On Feb- 
ruary 15th the charterers had given notice to the shipowner that they 
intended to load the vessel at New York and redeliver her in the United 
Kingdom. But the owner replied on February 19th that he should 
liold the charter to be determined on March 21st, when the flat period 
of six months terminated, or as soon as the discharge at New York 
was finished. Pursuant to such notice the owner resumed possession 
of the steamer on March 28th, and the chartercr sued for loss of profits 
on the proposed voyage from New York to the United Kingdom. Mat- 
thew, J., said: 

"It w;is coiiteiuled on belialf of the plaintiffs that I ou,t;ht to coiistrne tliis 
charter iiarty as covcriiig six months and sueh fnrthcr tiiiie as ml.aht be iieces- 
sary for a voyafîe to the United Kingdom. To estalilish that I was referred 
to clause 39 of tlie cliarter party, and it was ar.siied that the charterers were 
therei)y given an option to redeliver the steamer in the United Kinsdoin îuid 
so to continue the hirins until her arrivai there. But is that the proper in- 
terprétation of the clauseV To ascertain what it nieans I turn to clause 2.3, 
which provides for the only case in which there may lie an extension of tiiii^ 
under the charter party. [His lordship read clause 2:i.l In the présent case 
the steamer was on a voyage to ]Sfew York when the six calendar months ex- 
pired on March 21st. She did not discharge ail her cargo in New York until 
March 28th. But then it is said that the plaintiffs were entitled to send the 
steamer to the United Kingdom after March 28th, and that the charter party 
would continue until lier arrivai there. I caniiot discover any Indication of 
an intention in this charter party that such a resuit should foUow. The time 
of hire Is for six months, and it is only if the steamer is upon a voyage at 
the end of the six months that there is to be any extension of the period un- 
der clause 23. To accède to the plaintiffs' view would be to extend the time 
of hire indefinitely. If bef ore the expiration of the six months the steamer 
had been free to make another voyage to the United Kingdom. she might 
no doubt hâve been sent on that voyage. That was a chance which the plain- 
tiffs had when they entered int» the charter party : but it was a chance they 
eould only avail themselves of, provided the steamer was sent on a voyage 
to the United Kingdom, before the expiration of the six months. In the cir- 
cumstances of this case, however, the charter party came to an end upon 
March 28th, and the plaintiffs' case therefore fails." 

In the foregoing case, it is true, the vessel was in a port of redelivery 
at the time of withdrawal. In the later case of The Istok, 6 Com. Cas. 
220, however, the vessel, was withdrawn under similar circumstances 



MUNSON S. S. LINE V. ELSWICK STEAM SHIPPING CO. 993 

at the terminus o£ the outward voyage, as far as possible from the 
specified port of redelivery. The charter was for 12 months, the hire 
was to be paid for any part of a month used to complète a voyage and 
was to continue "until her delivery to owners * * * at a port in 
the United Kingdom, in charterer's option." The charter period of 
12 months ran eut on August 12th, and the vessel completed the dis- 
charge of an outward cargo at Cronstadt on August 28th. The char- 
terers then claimed the right to send her in ballast to Lulea, as orig- 
inally contemplated, to load timber for Rotterdam, and thence to 
Gravesend, to be delivered there to the owners. The owners' refusai 
to allow this Was sustained by the divisional court. Kennedy, J., said : 

"Xow, assumlng that we are to deal with thls case upon the footing that 
'voyage' In clause 3 of the charter party means or includes a round voyage, 
I ani not of opinion that merely to contemplate the user of a shlp by sending 
her to further ports after she lias lieen discharged at one port without be- 
ing under any binding agreement to do so can justify the description of such 
user as a round voyage. A round voyage seems to me to involve an actual 
round and the returning of the vessel ; and to say that where an owner con- 
templâtes that, after his ship has discharged at one port, he will send her 
on some other engagement, the ship is on a round voyage Is a proposition with 
which I, as at présent advised, do not agrée. In my opinion the outward 
voyage in this case was ended at Cronstadt, and after that a further voyage 
would he a fresh voyage. The owners said that they were willing to waive 
the question of the charterer having to redeliver the vessel in the United 
Kingdom, and that they would take delivery at Cronstadt. I thlnk that it 
was within their power to do that ; but it was contended on behalf of the 
charterer that, as there was a duty on him to redeliver in the United King- 
dom, there must be read into the charter party an implied condition in his 
favor that, although the voyage to Cronstadt was ended and the 12 months 
had expired, he might commence at Cronstadt a voyage which he contem- 
plated as advantageous from a business point of view and which would ulti- 
mately, though not directly, bring the vessel to the United Kingdom with a 
cargo. I can flnd nothing in the language of the charter party to justify 
such a contention, and the resuit of adopting that view would be that the ship- 
owner would never know when he would get redelivery of the vessel. Tt 
■is said that in this particular case, if the contemplated voyage had been car- 
ried out, the ship would hâve arrlved in the United Kingdom within one 
month after the cou tract time; but, if the argument is correct, the charter- 
er's right must equally exist if she would not hâve arrived till after the 
month. As long as the 12 months are running, the charterer had the right 
to commence a new voyage, but, once the 12 months had expired, any prolon- 
gation of the period for a new adventure renders it quite uncertain when 
the shipowner is golng to get his ship, and that seems to me to be very ob- 
jectionable from a business point of view." 

This judgment was affirmed by the Court of Appeal. 7 Com. Cas. 
190. Clause 3, said Vaughan Williams, L,. J., "gives the charterers the 
right of completing a voyage, which has been begun bef ore the expira- 
tion of the 12 months, but which has not been terminated within that 
period. But that is not what the charterer proposed to do in this 
case." Two of the three judges composing the court expressly re- 
served judgment on the question whether in such a charter party the 
expression "voyage" might not include the return of the ship, with 
cargo, direct to the United Kingdom; and also the question as to 
whether the clause providing for the redelivery of the ship in the 
United Kingdom was solely for the benefit of the ship owners. So far 
207 F.— 63 
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as the latter question may be involved in the détermination of the 
issue hère, I concur in the conclusion reached by Mr. Justice Kennedy. 
The libel is dismissed. 



In re 'WALr.,t 
(District Court, E. D. Oklalioma. June, 3010.) 

1. Sales (§ 451*) — Corditiokal Sales — Wiiat Law Govekns. 

Where a conditioniil sale Is made in oue state, but contemplâtes or pro- 
vides tiiat the property is to be delivered or used iu aiiother state, tlie 
construction and validity of the coutract is to be determiiied by the law 
ot the latter state. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1323; Dec. Dlg. § 
451.*] 

2. Bankhuptct (§ 184*) — Réclamation- of Property — Conditional Sale 

CoxTRACT — Coksteuction DP Statute — "Ckeditobs." 

In Comp. Laws Okl. 1909, § 7911, which niakes unrecorded conditional 
sale eontracts, void "as against innocent purehasers, or the creditors of 
the vendee," the word "creditors" is liniitcd in meaning to such creditors 
as hâve acquired a spécifie lien upon tiie property ; and the niere inter- 
vention of bankruptcy i)roceedings against the purchaser dues not change 
the status of the proiierty, but the trustée takes no greater right tliereln 
thau the baukrupt had as against the seller. 

|i:d. Note. — For other cases, see Bankruptcv, Cent. Dig. §§ 275-277; Dec. 
Dig. § 184.* 

For otlier définitions, see Words and Phrases, vol. 2, pp. 1713-1727; 
vol. S, pp. 7622, 7G23.] 

In the matter of J. B. Wall, bankrupt. On review of order of réf- 
érée denying pétition of the Southern Rock Island Plow Company to 
reclaim property. Reversed. 

Bledsoe & Little, of Oklahoma City, 0kl., and Finley, Knight & 
Harris, of Dallas, Tex., for petitioner. 
Thomas Norman, of Ardmore, Okl., for trustée. 

CAMPBELL, District Judge. This matter is now before the court 
on pétition of claimant, the Southern Rock Island Plow Company, to 
review the action of J. W. ïlarreld, référée, in dismissing its pétition 
to reclaim certain goods in the possession of the bankrupt at the time 
the pétition was liled, and which afterwards passed into the possession 
of the trustée. The goods were delivered to the bankrupt under a cou- 
tract dated November 2, 1908, and by the ternis of which claimant 
contends the title was retained by it. It is also tn-ged by claimant that 
the bankrupt obtained the goods by fraudulent statements made to 
certain commercial agencies, by which lie secured a false rating as to 
bis financial ability, upon which claimant relied. As the claimant must 

tEd. Note. — This case has relerence to transactions in 1909. betore amendment ot Bank- 
ruptcy Act, § 47a, Act June 25, 1910, c. 413. 

*I'or other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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prevaîl upon the ground that the title to the goods did not pass to the 
bankrupt, and hence, under the circumstances in this case, did not 
pass to the trustée, it is unnecessary to consider the question of f raud- 
ulent procurement or false rating. 

Section 7911 of Snyder's Compiled Statutes of Oklahoma provides: 

"Tliat any and ail instruments in wrltlng, or pronilssory notes iiow in ex- 
istence or liereafter executed, evidencing the conditional sale of Personal 
property, and that retain the title to the same in the vendor until the pur- 
chase priée is paid in full, shall be void as against innocent purchasers, or 
tlie creditors of the vendee, unless the original instrument, or a true copy 
thereof, shall hâve been deposited in the office of the register of deeds in 
and for the county wherein the property whafl be kept, and when so deposited 
shall be subject to the lavv applicable to the flling of chattel mortgages." 

[1] The contract involved in this case is one of conditional sale, 
and not a iTiortgage, as claimed by the trustée. In re Columbus Buggy 
Co. (C. C. A., 8th Cir.) 16 Am. Bankr. Rep. 759, 143 Fed. 859, 74 
C. C. A. 611 ; Bryant v. Swofford Bros., 214 U. S. 279, 22 Am. Bankr. 
Rep. 111, 29 Sup. Ct. 614, 53 L. Ed. 997; Jones on Chattel Mortgages, 
§§ 26 and 26a. 

"Where a conditional sale Is made in one state, which contemplâtes or ex- 
pressly provides that the property is to be delivered or used in auother state, 
the law of the latter state governs." Lovelaud on Bankruptcy, p. 448. 

So that, whether the contract be considered a Texas or Oklahoma 
contract, still it must be measured by the laws of the latter state. 

[Z] The contract under which the goods in this case were delivered 
was not recorded. It is necessary, therefore, to détermine the mean- 
ing of the term "creditors" in the statute, and whether under the laws 
of Oklahoma it is void as to ordinary or gênerai creditors, and hence 
void as to the trustée. For if it is not void as to such creditors, but 
only as to such as shall hâve taken the steps necessary to entitle them 
to a spécifie lien upon or interest in the property, then the mère inter- 
vention of bankruptcy proceedings does not in any way change their 
status, and the trustée merely steps into the shoes of the bankrupt, 
and enjoys no greater right to retain the goods than the bankrupt did 
before such proceedins;. York Mfg. Co. v. Cassell, 201 U. S. 344, 15 
Am. Bankr. Rep. 632,, 26 Sup. Ct. 481, 50 L. Ed. 782; In re Fish Bros. 
Wagon Co. (C. C. A., 8th Cir.) 21 Am. Bankr. Rep. 149, 164 Fed. 
553, 90 C. C. A. 427, 26 L. R. A. (N. S.) 433. Nor does the fact that 
the goods were sokl by the conditional vendee in the regular course 
of business of itself render this contract fraudulent. Bryant v. Swof- 
ford Bros., supra; In re Dunlop (C. C. A., 8th Cir.) 19 Am. Bankr. 
Rep. 361, 156 Fed. 545, 86 C. C. A. 435. 

No décision of the Suprême Court of Oklahoma, construing the 
terni "creditors," as used in the statute regarding conditional sales, 
is cited by counsel. Nor has the court been able to discover any which 
appears to clearly define this term. If this term had received judicial 
construction in this state, that, of course, would govern in the détermi- 
nation of this case. York Mfg. Co. v. Cassell, supra. The Suprême 
Court of Oklahoma, in the case of Cornélius v. Boling et al., 18 0kl. 
469, 90 Pac. 874, held that the trustée in bankruptcy might recover 
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property from the mortgagee taken under unrecorded morlgage, where 
the possession of the property was taken within four moiiths prior to 
the filing of the bankruptcy pétition. In this case the court cites the 
case of Greenville National Bank v. Evans-Snyder-Buel Co. et al., 9 
0kl. 353, 60 Pac. 249, as authority for holding the mortgage void as 
against the creditors of the mortgagee. An examination of the case 
cited shows that the creditors involved were attaching creditors. In 
concluding the opinion, the court cites Mueller v. 'Nugent, 184 U. S. 
1, 7 Am. Bankr. Rep. 224, 22 Sup. Ct. 269, 46 L. Ed. 405, to the effect 
that the filing of the pétition in bankruptcy amounts to an attachment 
and injunction. 

It appears that the Oklahoma court overlooked the qualification 
which the Suprême Court placed upon this doctrine in the later case 
of York V. Cassell, supra. So that it cannot be said that the state 
courts hâve definitely construed the term "creditors" as used in the 
statute. By section 2929, Snyder's Compiled L,aws of Oklahoma, it 
is provided: 

"In tlie absence of fraiid. every contract of a debtor is valid against ail 
his creditors, existing or subséquent, wlio liave not aequired a lien upon the 
property afCected by such contract." 

This section was adopted in 1890. The statute relating to the 
recordation of conditional sale contracts was enacted in 1897, and the 
second section of the act specifically repeals ail former acts or parts 
of acts in conflict therewith, so that it is doubtful whether the former 
act may be considered as in any way limiting the latter. In 8 Ameri- 
can & English Encyclopedia of Law, it is said : 

"In some states recording acts provide that unrecorded conveyances sliall 
be void as against creditors. The terni 'creditors,' however, has been fre- 
qucntly held not to incir.de creditors at large, but is conflned to judgment 
creditors and thoso wbo bave in some niauner affected a lien on the debtor's 
property. So, wlien statutes require chattel mortgj'.ges to be registered for 
the protection of creditors, It has been held that a mère créditer at large is 
not within the protection of the statute." 

In the fifth volume of the same work, at page 1016, it is said: 

"A creditor of the mortgagor, entitled to take advautage of the recording 
acts, is gencrnlly held to be a creditor who has perfected a lien by légal pro- 
cess upon the niortgaged property. A creditor at large cannot attack the 
mortgage" — citing uunierous authorities. 

Kansas has long held a statute providing that an unrecorded mort- 
gage of property, not followed by immédiate delivery and actual and 
continued change of possession, should be void as to the creditors of 
the mortgagor. In the early case of Cameron v. Marvin, 26 Kan. 612, 
Judge Valentine, in construing the term "creditors" as used in this 
statute, said: 

"Counsel for défendant in error seems to contend that where a chattel 
mortgage is not recorded innnediately after it is executed, and the property 
is not immediately delivered to the mortgagees, it is absolutly void as to ail 
creditors whose debts hâve been created subséquent to the exécution of the 
mortgage and prior to its being recorded, and prior to the delivery of the 
property, without référence to any lien procured upon the property by virtue 
of au attachment, or exécution, or otherwise; that is, they claim that such 
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a niortgage is so absolutely void as to genei-al credltors, whose debts hâve 
been created after the exécution of tlie mortgage and before the recording of 
tbe same, or before the delivery of the property, that they may obtaiu a 
lien upon the property after tlie mortgage is recorded and al'ter tlie property 
is delivered, by virtue of an attachment, or other légal process. * * « But 
whether the doctrine claimed by counsel is sustaiued by any authority or 
iiot, we do not thiuk it is sound. Of course, a chattel mortgage not recorded, 
of property not delivered, is void as against ail creditors wlio bave no notice 
of tlie mortgage; but they bave no riglit to or interest in any spécifie prop- 
erty until they bave obtained this right or interest by some légal process. 
They hâve no more rignt to the property than the mortgagee lias whose mort- 
gage is void. They ail bave an equal right to the property — that is, they ail 
bave a right to procure a lien upon it or interest in it by virtue of légal pro- 
cess, or chattel niortgage, or purchase ; and the one vvbo flrst acts wlU ob- 
taiu the prior right in and to the property." 

This holding has been extensively followed in Kansas, and I find it 
to be the construction by nost of the state courts that hâve considered 
it, and I am constrained to hold that such is the proper construction 
of the terms as used in the statute under considération, and at any 
rate until the Suprême Court of the state shall bave definitely con- 
strued it. 

In the case of Cornélius v. Bolling, supra, the Suprême Court of 
Oklahoma Territory held that: 

"Tbe rights of the parties are to be measured from the date of the com- 
niencemeut of bankruptcy proceedings, and we are of the opinion that such 
proceediugs are coiumeuced by the filing of the pétition in bankruptcy, and 
when such pétition is filed ail creditors and claimants against the estate must 
stop, and then and there and thereafter measure their rights as the same are 
affected by the Bankruptcy Act. In voluntary bankruptcy, if tbe petitioner 
does not secure an adjudication and ultimate discharge the parties may pro- 
ceed according to their respective priorities at the time of the filing of the 
pétition ; but, if he does succeed, it is Immaterial when the trustée was ap- 
pointed, for his right to the estate dates from the date of the filing of the 
pétition, and not from the date of his appolntment as trustée." 

Thëre is no charge of f raud in connection with the contract involved 
hère. The validity of such contracts, in the absence of fraud, is well 
established. Harkness v. Russell, 118 U. S. 663, 7 Sup. Ct. 51, 30 
L. Ed. 285; Bierce v. Hutchins, 205 U. S. 347, 27 Sup. Ct. 524, 51 
L. Ed. 828; Bryant v. Swofford Bros., supra. 

It follows that the order of the référée, disallowing the pétition, 
must be overruled, and an order will be entered, directing the trustée 
to pay to petitioner the sum of $1,857, now held by him in lieu of the 
goods sought to be recovered. 



THE J. DOHERTY. 

(District Court, S. D. New York. September 18, 1913.) 
1. Maritime Liexs (§ 25*) — Consteuction of Statute — "Necessaries." 

In Act June 23, 1910, c. 373, § 1, 36 Stat. 604 (U. S. Comp. St. Supp. 
1911, p. 1191), giving a maritime lien "to any person furnishing repalrs, 
supplies or other necessaries * * * to a vessel whether foreign or 
domestic upon the order of the owner or owners or of a person by him 

♦For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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or them authorized," the word "necessnrles" does not include towage, 
whlch Is not wlthin the scope of the act, but Is limlted in meaning to 
such thlngs, of the gênerai nature of repairs and supplies, as are fit and 
proper for the use of a ship. 

[Ed. Kote. — For other cases, see Maritime Liens, Cent. Dig. §§ 20, 31- 
86; Dec. Dig. § 25.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4693-4703.] 

2. Towage (§ 9*) — Lien — Services Iîbndered to Ciiabteeee. 

A towing Company fnrnishlng towage to ehartered barges employed by 
a flrm dealing in Ico, under a gênerai contract with the charterers and 
with knowledge that they were charterers and not the owners, is not en- 
titled to a maritime lien on the vessels therefor. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 9; Dec. Dig. 
§ 9.*] 

In Admiralty. Suit by the Cornell Steamboat Company against the 
boat J. Doherty, Mary F. Doherty, claimant. Decree for respondent. 

Amos Van Etten, of Kingston, N. Y., for libelant. 
Hyland & Zabriskie, of New York City, for claimant. 

VEEDER, District Judge. This is a hbel in rem for towage serv- 
ices. The Hbel allèges that, at the instance and request of the master 
and owner, libelant towed the boat J. Doherty from and to the points 
named, at the times stated, and by agreement with said master and 
owner was to receive for the towing service rendered the surn set forth 
in the statement attached. The claimant denied thèse allégations and 
asserted that during the time that the towage services were rendered 
the boat was under charter to third persons, who ordered the towage 
services, and who were without authority to bind the boat therefor, 
ail of which the libelant knew or could hâve ascertained by the exer- 
cise of reasonable diligence. 

The évidence shows that the boat in question, a barge without mo- 
tive power, was ovimed by the claimant. Prior to the performance of 
the services hère involved she had been ehartered by the firm of 
Doherty & Herbert, the senior member of which was the owner's son, 
for employment in the ice business on the Hudson river. The charter 
was for an indefinite period and simply called for payment at the rate 
of $5 per day, which seems to hâve included the services of a man in 
charge. Varions other barges ehartered by Doherty & Herbert from 
their respective oviaiers were also employed by them in their business ; 
they owned no boats. 

Early in June, 1912, Doherty called at the libelant's office in New 
York City to arrange for towage of the barges. He told libelant's 
manager about the business in which the firm was about to embark 
with ehartered boats, and a definite charge for tovi'age was agreed 
upon. He says he asked for crédit and was told that he could pay 
every two weeks. This is denied by the libelant's manager and clerk, 
with whom he talked, and I believe them wherever there is a conflict 
in the testimony. The libelant's manager testified that, inasmuch as 
Doherty & Herbert owned no boats and were apparently without finan- 

»For other cases see same topic & § numbke in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cial responsibility, he at first demanded payment in advance; but, 
although he refused crédit, he finally consented to this arrangement: 

"I told him we would arrange and send lilm a bill against the boat on the 
regular form, but we woulrtn't open an aecount with bim because he bad no 
responsibility hlmself. * * * After the service is rendered on the boat, 
we will send you the bill and you can pay it on demand." 

Doherty did in fact pay in advance on this occasion, by his mother's 
check (part of a loan of $200), for the towing of a barge up the river 
that night. The libelant's manager explains tliat the owner of the boat 
in question was I<nown to be financially irresponsible. Thereafter 
Doherty notified the libelant by téléphone when barges were to be 
towed, and bills for service were sent regularly by libelant to Doherty 
& Herbert at their office in Jersey City. Ail the bills were on a printed 
form, which read: 

"Master and owners of * * ♦ to Cornell Steamboat Company, Dr." 

Àt the top of the bill was printed this notice: 

"This bill is now due. Kemit to the company pier foot West 51st street." 

With the single exception above mentioned, ail payments for towage 
were made by check by Doherty & Herbert. The exhibits in évidence 
show that their first check, dated June 25, was in payment of a bill 
dated June 17. Their next check, dated july 9, was in payment of 
two charges on June 11 and 24. Their third check, dated July 26, 
paid 12 separate bills extending from June 17 to July 19. Their last 
check, dated August 16, paid eight separate charges between July 25 
and August 10. Other bills for services from July 25 to September 21 
were not paid. Among the latter were three bills for towage services 
on the J. Doherty hère involved. The first bill, dated August 14—17, 
covers two separate charges on those dates. The second bill, dated 
August 12-19, evidently covers four separate charges on August 12, 
17, and 19. The last bill, dated August 31-September 7, covers four 
separate charges on August 31 and September 7 and 9. Finally, in 
default of payment, the libelant's manager told Doherty that he would 
seek recourse against the boats themselves. Ascertaining without dif- 
ficulty that the boat J. Doherty was owned by the claimant (he says 
he had suspected this; the libelant had towed her before), he de- 
manded payment from claimant. The claimant testified that this no- 
tice, received shortly before the libel was filed on November 12, 1912, 
was her first knowledge of the transaction. 

[1] A preliminary question of some importance is raised by the 
libelant's contention that the Act of June 23, 1910, c. 373, 36 Stat. 604 
(U. S. Comp. St. Supp. 1911, p. 1191), "relating to liens on vessels for 
repairs, supplies, or other necessaries," is applicable to towage. By 
the first section of that act it is declared : 

"That any person furnishing repairs, supplies, or other necessaries, inelud- 
ing the use of dry dock or marine railway, to a vessel, whether foreign or 
domestic, upon the order of the owner or owners of such vessel, or of a per- 
son by him or them autborized, shall bave a maritime lien on the vessel 
whicji may be enforced by a proceeding in rem, and it shall not be necessary 
to allège or prove that crédit was given to the vessel." 
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The history and peculi^ir phraseology of the act afford the only pos- 
sible grounds of confusion concerniug its scope. It appears that when 
the act was imder considération by the committee of the House of Rep- 
résentatives the suggestion was made that "towage" be added after 
the word "inchiding" on the ground that there seemed to be some ques- 
tion (see The Columbus, 67 Fed. 553, 14 C. C. A. 522) vvhether a lien 
arose for towage ordered by the owner. The proposed amendment 
was rejected as being something foreign to the subject-matter of the 
act. In the Senate, however, a simiJar proposai met with the sugges- 
tion that the committee state in its report that towage was not enu- 
merated because deemed to be covered by "necessaries" ; but no such 
statement was made. As used in the Twelfth Admiralty Rule of the 
Suprême Court, from which the title and some of the phraseology of 
the statute seems to hâve been taken, the term "other necessaries" 
doubtless means other like necessaries, and includes necessary mate- 
rials, furnishings, fittings, and appliances of ail kinds appropriate to 
the vessel. The inclusion of "the use of dry dock or marine railway" 
in the context is perhaps tuifortunate. If a dry dock and a marine 
railway be necessaries, towage might well be included. I am of the 
opinion, however, that the clause in question is a mère addition to the 
specified subject-matter of the act, and that towage is not a necessary 
within the meaning of the act. In the broad sensé of the term every- 
thing is necessary for a ship which, tends to facilitate her use as such 
or to save her from dapg^r. In that sensé seaman's wages, salvage, 
and towage are necessary. But such is not the ordinary meaning of 
the word when used in connection with supplies and repairs. It means 
merely such things of that gênerai nature as are fit and proper for the 
use of a ship. As a technical term it is not properly used in as broad 
a sensé as its colloquial meaning would imply. Hughes' Admiralty, 
96, 97 . Moreover, the evils which the act of 1910 sought to remedy 
had no application to towage. Statutes relating to repairs, supplies, 
and other pecessaries were enacted by the states and were enforced 
by the fédéral courts in conséquence of the déclaration of the Suprême 
- Court in the case of The General Smith, 4 Wheat. 438, 4 L. Ed. 609, 
that the gênerai maritime law provided no lien for such necessaries 
when furnished in the home port. But the Suprême Court bas never 
suggested that the gênerai maritime law gave no lien for towage or sim- 
ilar services rendered in the home port of the vessel, and therefore the 
necessity for a municipal law upon the subject, as in the case of mar- 
itime necessaries, did not exist. 

[2] The principles of law applicable to the case at bar were stated 
with admirable précision by Judge Gray in the case of The Alligator, 
161 Fed. Z7, 88 C. C. A. 201 : 

"ïhere are maritime services which are usually rendered uuder circum- 
stauces which make them so essential to the movement of a vessel and to 
the performance of her primary fuuctiou as an instrument of commerce tliat 
the admiralty law présumes they are reudered on the crédit of the vessel, 
in the absence of proof to the contrary, and créâtes a maritime lien in their 
i'nvor, independently of the question whether it he a domestic vessel or not. 
Notable examples are the lien for pilotage services, the lien for seamen's 
wages, for toWage services, and for salvage services. The reasons for the 
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rule in thèse cases are obvions and arise eut o£ the necessities of the situa- 
tion. * * * The peculiar exlgency of the situation in ail thèse cases sup- 
plies the reason for the rule of presumption of lien, as it has been long recog- 
nized in the administration of the gênerai admiralty law. The exigeney for 
such services, as are above enunierated, so generally exist that the rule of 
presumption of lien is sometimes dissociated from the reason upon which it 
is tounded. The service of a diver ean be imagined as rendered under cir- 
cunistances so exigent as to corne within the reason of the rule of presump- 
tion of lien, as the service may hâve been necessary to prevent the immédiate 
sinking of a vessel, but the service of the same diver in examining a sunken 
wreek or the bottom of a ship lying in port to discover wliether its gênerai 
condition requlred that the ship should be docked would come within a dif- 
férent rule. So a towage service, as ordlnarily performed, is a maritime serv- 
ice, which from the peculiar situation of tlie parties and of the circumstances 
ot necessity surrounding it, and in the absence of proof to the contrary, cré- 
âtes a presumption of crédit given to the vessel and a consecinent lien. But 
why, where the relation of the parties and the circumstances attending the 
performance of the service are différent from those ordinarily obtaining, 
should this same rule of presumption apply? If the reason ceases, why should 
not the law ceaseV" 

In short, for towage services rendered in the exigencies of navigation 
there is at least a presumptive lien upon the boat. Whether such pre- 
sumption arises, or whether the lien exists, dépends upon the circum- 
stances under which the services are rendered. If it appear that the 
services were not rendered upon the crédit of the boat, or that the sur- 
rounding circumstances were such as to apprise the tower that they 
were not to be so rendered, then no lien exists. The Kate, 164 U. S. 
458, 17 Sup. Ct. 135, 41 L. Ed. 512; The Valencia, 165 U. S. 264, 17 
Sup. Ct. 323, 41 L. Ed. 710. 

In the light of thèse principles, the case at bar présents no dif- 
ficulty. The effect of the charter was to give the charterer entire con- 
trol of the movements and navigation of the boat, and the fact that 
the owner paid the man in charge is not sufficient to prevent the char- 
ter from being a démise of the boat. Monk v. Cornell Steamboat Co., 
198 Fed. 472, 117 C. C. A. 232. The fact that the charter was oral, 
without any express statement of the terms thereof, is immaterial. By 
an implied agreement, as effectuai in law as if it were expressed, the 
charterer is bound to disburse the vessel and to protect her from liens. 
Moreover, so far as knowledge of the charter party on the part of the 
libelant is concerned, or his duty to inquire, there is no essential dis- 
tinction, for if the libelant knows that the vessel is chartered, though 
orally and informally, he mùst be held to know, as a matter of course, 
that the usual obligations exist. The Surprise, 129 Fed. 873, 64 C. C. 
A. 309. It is quite possible that the libelant believed that it had a lien, 
no matter who was relied upon to pay. But this was not giving crédit 
to the vessel. The Samuel Marshall, 54 Fed. 398, 4 C. C. A. 385. Nor 
was its method of charging the items. McCaldin v. The Stroma, 53 
Fed. 281, 3 C. C. A. 530. Knowledge that the boat was chartered, and 
the necessary implication in such a business as this that the charterer 
should pay for towage, as well as the course of dealing directly with 
the charterers, and the testimony of the libelant's clerk Oliver as to 
the usual practice of collecting from charterers are sufficient to pre- 
vent a recovery by the libelant. The Mary A. Tryon (D. C.) 93 Fed. 
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220; The Tillie A. (D. C.) 84 Fed. 684; The Sarah Cullen (D. C.) 
45 Fed. 511; Id., 49 Fed. 166, 1 C. C. A. 218. 

I hâve not referred to the state statute relating to liens for towage 
because no mention was made of it by the iJarties in the pleadings, 
proof, or arguments. 

The libel is dismissed. 



UNITED SÏATES v. GOLDMAN. 

(District Court, N. D. Olùo, E. D. February 27, 1913.) 

No. 3,593. 

1. PosT Office (§ 35*) — Misuse or Mails — Sciieme to Defraud — Statute. 

The purpose of Rev. St. § 5480 (U. S. Couip. St. 1901, p. 3(i96), luakiug it 
an offense to use tlie post office establisliuient in furtherauce of a sclieme 
to defraud, on whicli Pen. Code (Act Mardi 4, 1909, c. 321) § 215, 35 Stat. 
1130 (U. S. Comp. St. Supp. 1911, p. 1653), i-elating to tlie subject, is based, 
was to prevent tlie use of the mails in aid of scheines and artifices planned 
te defraud others of their inoiiey and pro^,erty. It included everything 
désignée! to defraud by misrepresentations as to the past or présent, or by 
suggestions or promises as to the future ; the signiticant fact being the 
Inteiit and purpose to defraud. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 
§ 35.*] 

2. Post Office (§ 35*) — Misuse of Mails — Sciieme to Defeaud — Eléments 

OF Offense — Statutes. 

Pen. Code (Act March 4, 1909, c. 321) § 215, 35 Stat. 1130 (U. S. Comp. 
St. Supp. 1911, p. 1653), provides that whoever, having devised, or in- 
teuded to devise, any sciieme or artifice to defraud, or for obtaining 
money or property by means of false or fraudulent prêteuses, etc., shall, 
for the purpose of executlng such sciieme or artifice, place or cause to be 
placed any letter, etc., in any post office, or shall take or receive any 
such therefrom, etc., shall be fined. Held that, though Kev. St. § 5480 
(U. S. Comp. St. 1901, p. 3696), on which the section of the Pénal Code 
was founded, in order to constitute the offense, required that the person 
charged devise the scheme or artifice to defraud, the iutent to eftect 
such scheme by opening or intendlng to open correspondence with some 
person through the post office establishment, or by inciting such other 
person or persons to open communication with him in carrying out of 
such scheme, and that the accused shall hâve elther deposited a letter 
or package in the post office, or taken or received one therefrom, the 
section of the Peual Code is much broadcr, and under it only two thlngs 
need be proved to establish the offense, to wit, that a fraudulent scheme 
has been devised, and that to exécute it accused has placed, or caused 
to be placed, any letter, etc., in the post office, or has taken one therefrom. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55; Dec. Dig. 
§ 35.*] 

3. Post Office (§ 48*) — Misuse of Mails — Scheme to Defkaud — Indictment. 

An indictment for misuse of the mails In furtherauce of a scheme to 
defraud charged that défendant devised a scheme to defraud men of re- 
pu ted liigh fiuancial and social standing, to be effected by inciting certain 
persons to enter into communication with défendant by means of the post 
office establishment, the scheme being that défendant would rent a post 
othce box, advertise for a woman of chic appearance, with whom he was 
to get into communication through the mail, and arrange with her to 
meet prominent iiien in some appropriate hôtel or apartment house for a 
social or business i)urpose, and when she liad succeeded in gettlng one 

*For other cases £ee same toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of them in a compromising position photographs would be taken by de- 
fendant, and thereafter one of the photographs would be oft'ered to tlie 
vietim for a large sum of nioney, on the tlireat that, if he did not pay, 
it should be made public in sueli a manner as to huniiliate him, and if 
he did pay, and at a la ter time made any objections, or threatened to 
cause trouble, the second photograph taken at the same time would be 
produced and oft'ered for sale, or a threat made to maUe it public if ob- 
jections were made. The indietuient further alleged that accused had 
fuU knowledge of the scheme, had fuUy planned and formulated it at 
the time, and that he took certain letters from the mails in exécution or 
attempted exécution thereof. Ileld, that the taking of the letters from 
the mail under such circumstances was a necessary step to the exécu- 
tion of the scheme and in furtherance of the plan prevlously devised, 
which completed the crime, and that the indictment sufïiciently stated a 
violation of Pen. Code (Act March 4, 1909. c. 321) § 215, 35 Stat. 1130 
(U. S. Conip. St. Supp. 1911, p. 1653), prohiblting the use of the mails in 
furtherance of a scheme to defraud, etc. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. § 48.*] 

4. Post Office (§ 48*) — Misuse op Mail — Scheme to Defraud — Indictment. 

An indictment for misuse of the mails in furtherance of a scheme to 
defraud must describe the alleged scheme with such certainty as to clearly 
iiiform the défendant of the charge made against him and the nature ut 
the évidence to be produced in proof of the exécution of the scheme. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. § 48.*] 

5. Indictment and Information (§ 71*) — Eeqiiisites — Certainty. 

An indictment vvhioh states the essential éléments of the offense with 
such reasonable particularity as will advise the défendant with reasona- 
ble certainty of the nature of the accusation, and thus enable him to 
prépare bis défense, is sufficient. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 144, 174, 193, 194 ; Dec. Dig. § 71.*] 

Jacob L. Goldman was indicted for misuse o£ the mails. On mo- 
tion to quash, and on demurrer to the indictment. Overruled. 

U. G. Denman, U. S. Atty., and Cary R. Alburn, Asst. U. S. Atty., 
both of Cleveland, Ohio. 

Francis J. Wing, of Cleveland, Ohio, for défendant. 

DAY, District Judge. The défendant was indicted for violation of 
section 215 of the fédéral Pénal Code of 1910. Act March 4, 1909. 
This section is founded on Rev. Stats. U. S. § 5480, and the 
act of March 2, 1889 (25 Stat. 873, c. 393 [U. S. Comp. St. 1901, p. 
3696]). To the indictment there hâve been filed a motion to quash 
and a demurrer. 

Omitting provisions which are not necessary to the disposition of 
the pending case, section 215 of the Pénal Code provides: 

"Wlioever, having devised or intending to devise any scheme or artifice to 
defraud, or for obtaining money or property by means of false or frauduleut 
prêteuses, représentations, or proiuise.s, « * * shall, for the purpose of 
executing such scheme or artifice or atteinpting so to do, place, or cause to be 
placed, any letter, postal card, package, writing, circular, pamphlet, or ad- 
vertlsement, wbetlier addressed to au.v person residing within or ouiside the 
United States, In any post office, or station thereof, or Street or otlier letter 
box of the L'nited States, or authorized depository for mail niatter, to be 

*For other cases see same topio & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sent or delivered by the post office establishment of the United States, or 
sliall take or receive any snch tlierefrom, whetlier mailed witbin or wlthout 
the United States, or shall kuowingly cause to be delivered by mail accord- 
ing to the direction thereon, or at the place at which it is directed to be 
delivered by the person to whom it is addressed, any such letter, postal card, 
package, vi'riting, cireular, pamphlet, or advertisenient," etc. 

Section 5480 of the Rev. Stats., in so far as it is necessary to quota 
it, provides : 

"It any person having devised or Intending to devise any scheme or artifice 
to deiraud, * * * Jo |,g effected by eitlier opeiiin.g or intending to opeu 
correspondence or communication witli any persoji, whetber résident withiu 
or outside the United States, by means of the post office establishment of 
the United States, or by iuciting such other person or any person to open 
comnuinication with the person so devising or intending, shall, in and for 
executing such scheme or artifice or attempting so to do, place or cause to 
be placed, any letter, package, * * * circnlar, • * * or advertisenient 
in any i)ost office, branch post office, or street or hôtel letter tiox of the 
TTnitort States, to be sent or delivered liy the said post office establishment, or 
shall take or receive any such therefrom, such person so misusiug the iwst 
office establishment shall, upou conviction, be puuisbable," etc. 

It has been held tliat under section 5480 it is essential, to work a 
conviction, that the government must charge in the indictment, and 
establish in the proof, first, that the person charged devised a scheme 
or artifice to defraud; second, that he had intended to efifect this 
scheme by opening or intending to open correspondence with some 
person through the post office establishment, or by inciting such other 
persons or person to open communication with him ; third, that in car- 
rying out such scheme the accused has either deposited a letter or 
package in the post office, or taken or received one therefrom. Stokes 
V. United States, 157 U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 667; Hor- 
man v. United States, 116 Fed. 350, 53 C. C. A. 570; Foster v. United 
States, 178 Fed. 165, 101 C. C. A. 485. 

The indictment in this case charges in substance: That Goldman 
had devised a certain scheme or artifice to defraud men of reputed 
high financial and social standing in the city of Cleveland, the names 
of whom were unknown to the grand jury. That this scheme was to 
be effected by Goldman inciting, encouraging, and causing certain per- 
sons to enter into communication and correspondence with him, by 
means of the post oflîce establishment of the United States, and this 
misuse of the mails and use of the mails was part of the scheme and 
artifice to defraud. That the scheme and artifice devised by Goldman 
was that Goldman planned and intended that he would rent a post 
office box in the city of Cleveland, that this box would be kept by him 
for the réception of mail, and that, having rented the box, he would 
thereafter advertise in a newspaper in the city of Cleveland, inserting 
the f ollowing advertisenient : 

"Désire the assistance and co-operation of a well-educated and well-groomed 
lady on a big financial proposition. Must be good lookhig, chic, and bave the 
ability to interest men of means. If you ean measure np with this standard, 
Write me for Personal interview. Box 14, Station D." 

That Goldman planned, having inserted this advertisenient, that he 
wouîd encourage varions women to answer the same by placing a let- 
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ter in the United States mails, addressed to this Box 14, Station D, 
and that upon receipt of thèse letters he would arrange for personal 
interviews with the writers of certain of the letters, and from thèse 
writers he would sélect a woman whom he thought suitable for his 
purpose and plans. That he would then arrange with such woman, 
so selected, for the further carrying out of his scheme, which he had 
theretofore devised. That having selected the person answering to 
this advertisement, he would arrange with her that she should devise 
means, through pretended business engagements, to meet and become 
acquainted with prominent ànd influential men of Cleveland. That 
Goldman further planned that he would arrange with this wOman 
that, through the acquaintance she would make with thèse men, she 
would induce thèse men from time to time to corne to her place of 
résidence on the prêteuse that she was inviting them there for a social 
or business purpose. That thèse meetings with thèse men should take 
place at some appropriate hôtel or apartment house, and would take 
place in a suite of roôms connected one with the other in such a man- 
ner that two photographie views could be taken of the persons in thèse 
rooms, and that, when this woman succeeded in getting one of thèse 
prominent men in a compromising position, photographs would be tak- 
en by Goldman, and then at a proper time one of them would be offer- 
ed to the man whose picture was taken for a sum of money of from 
$50,000 to $75,000. That, if this man should refuse to pay this sum 
of money for this photograph, it was planned that Goldman would 
threaten to expose and make public the photograph in such a manner 
as to humiliate the man whose photograph had been taken in this com- 
promising position. That if one of thèse men should pay for the 
photograph, and at a later time should make any objections, or threat- 
en to cause any trouble, the second photograph taken at the same time 
would be produced and ofïered for sale, or threatened to be published 
by Goldman. 

The indictment further alleged that Goldman had full knowledge of 
this scheme, and had fully planned and formulated it at the time he 
took certain letters from the mails in exécution or attempted exécu- 
tion of the scheme. It is alleged in the indictment that Goldman, hav- 
ing devised the scheme and artifice to defraud, in executing or in at- 
tempting to exécute this scheme or artifice, unlawfuUy, knowingly, and 
feloniously took certain letters from the post office establishment of the 
United States, which had been placed there in answer to his advertise- 
ment. 

[1,2] It has been frequently decided by the courts that the purpose 
of section 5480, upon which this présent section 215 of the Pénal 
Code is modeled, was to prevent the use of the mails in the aiding of 
schemes and artifices planned to defraud others of their money and 
property. Durland v. United States, 161 U. S. 306, 16 Sup. St. 508, 
40 Iv. Ed. 709. Mr. Justice Brewer, in passing upon the indictment, 
said: 

"It Includes everything designed to defraud by représentations as to the 
past or présent, or suggestions and promises as to the future. The slg- 
niflcant fact is tiie intent a.nd purpose. The question presented by this indlct- 
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ment to the jury was not, as counsel insist, wliether the business scheme sug- 
gested in tliis bond was practlcable or not. If the testimony had sliown that 
tliis Provident Company and tbe défendant, as its président, had entered in 
good faith upon that business, believing that out of tlie nioneys received they 
could, by investment or otherwise, make enough to justify the promised re- 
turns, no conviction could be sustained, no matter how visionary niight seem 
the scheme. The charge is that in putting forth this scheme it was not the 
intent of the défendant to make an lionest effort for its success, but that he 
resorted to this form and prêteuse of a bond without a thouglit that he or 
the Company would ever make good its promises. It was with the purpose 
of protecting the public against ail sueh intentlonal efforts to despoil, and 
to prevent the post office from being used to carry them into efCeet, that this 
statute was passed; and it would strip it of value to confine it to such cases 
as disclose an actual misrepresentation as to some existing fact, and exclude 
those in which there is only the allurement of specious and glittering prom- 
ises." 

• Weeber v. United States (C. C.) 62 Fed. 740, is in accordance with 
this décision. Tlie court said : 

"ïhe criminality of the défendant does not rest upon the probabilities of 
the success of the scheme, or upon the fact of success, uor is it avoided by 
the fact that the act of using the mails is only one step in a séries of acts 
intended to accomplish the fraudulent scheme. It is enough that the défend- 
ant, havlng devised a scheme to defraud, in the exécution of ' that scheme, 
and as a necessary or convenlent step in the exécution thereof, transmits 
through the post office a letter used, or designcd to be used, for the pur- 
pose of carrying that scheme into effect." 

This construction has been followed in the cases of United States 
V. Stever, 222 U. S. 167, 32 Sup. Ct. 51, 56 L. Ed. 145; Milby v. 
U. S., 109 Fed. 638, 48 C. C. A. 574; O'Hara v. United States, 129 
Fed. 551, 64 C. C. A. 81; Bartholomew v. United States, 177 Fed. 
902, 101 C. C. A. 182; Poster v. United States, 178 Fed. 165, 101 C. 
C. A. 485; Harrison v. United States (C. C. A.) 200 Fed. 662, 665. 

It is thoroughly established that the essential éléments of an offense, 
under section 5480 of the Rev. Stats., are three, as has been referred 
to earlier in this mémorandum. Section 215 of the Pénal Code is, 
however, much broader. It is not necessary, under the requirements 
of section 215, to incorporate in the indictment, or substantiate in the 
proof, that the scheme was to be effected by either opening or intend- 
ing to open correspondence or communication with any person, or 
incite such person so to do by the use of the mails. Under the later 
statute it is only required, to complète the offense, that two things 
must be done:, First, that a fraudulent scheme be devised; and, sec- 
ond, that for the purpose of executing it there be placed or caused to 
be placed any letter, postal card, etc., in the postal establishment, or 
one taken therefrom; consequently, under the earlier statute, it was 
necessary that the use of the post oiîice establishment should be a part 
of the plan, and that such use should be contemplated, while under the 
later statute this élément is not essential. 

[3] From the reading of the indictment in this case it is quite ap- 
parent that the défendant had completely planned and devised ail of the 
détails of a finished scheme to defraud certain influential men of the 
city of Cleveland, and that having made this plan, and having had that 
intent in his mind, he resorted to the postal establishment of the Unit- 
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ed States to take certain letters therefrom, for the purpose of execut- 
ing this devised scheme. There are a very few reported cases constru- 
ing section 215 of the Pénal Code; but this construction which I hâve 
placed upon it is approved in the case of Ex parte King (D. C.) 200 
Fed. 622; United States v. Maxey (D. C.) 200 Fed. 997; Erbaugh 
V. United States, 173 Fed. 433, 434, 97 C. C. A. 663. 

It has been urged in argument that the act of taking thèse letters 
f rom the mails was not donc for the purpose of executing the scheme, 
but was simpjy an act in préparation therefor. It is only necessary to 
read the indictment to see that the taking of the letters f rom the mails 
was a necessary step in the exécution of the scheme, that it was a 
material and important part of the scheme, and was a step directly 
in line with the furtherance of a plan previously devised, and that 
when thèse letters were taken f rom the post office box, the crime was 
completed. 

[4] It is the unquestionable rule that an indictment must describe 
the alleged scheme to defraud with such certainty as to clearly inform 
the défendant of the charge made against him, and thus of the nature 
of the évidence tu be produced iii proof of the exécution of the scheme. 
Stewart v. United States, 119 Fed. 89, 55 C. C. A. 641; Foster v. 
United States, 178 Fed. 165, 101 C. C. A. 485. 

[5] An indictment which states the essential éléments of the offense 
with such rCfisonable particularity as will advise the défendant with 
reasonable certainty of the nature of the accusation, and thus enable 
him to prépare his défense, is sufificient. Brown v. United States, 143 
Fed. 60, 74 C. C. A. 214; Foster v. United States, 178 Fed. 165, 101 
C. C. A. 485. The object of criminal proceedings is to convict the 
guilty as well as to shield the innocent, and no impracticable standard 
of particularity should be set up, v/hereby the government may be 
entrapped into making allégations which wouîd be impossible to prove. 
Evans V. United States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 
830; O'Hara v. United States, 129 Fed. 551, 64 C. C. A. 81; Foster 
V. United States, 178 Fed. 165, 101 C. C. A. 485. 

The scheme to defraud in the présent indictment is very similar to 
the scheme alleged in the indictment in the case of Horman v. United 
States, 116 Fed. 350, 53 C. C. A. 570. In each of thèse cases the 
scheme planned was to receive sums of money by threats to ruin and 
blacken the réputation and character of others by accusations of mis- 
deeds. Such schemes are not innocent, but are aimed at personal en- 
richment by reason of threats. As was said in the Horman Case: 

"In other words, thèse persons were to be despoiled of tlieir money unless 
they paid for silence as to accusations whlcli" they belleved "would ruln 
tlieir character." 

Under the provisions of section 215 of the Pénal Code, the essential 
éléments of the statute hâve been pleaded with the particularity re- 
quired in indictments of this nature. 

The motion to quash and the demurrer are overruled. 

End of Cases ix Vol. 207 



